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TABLE 
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Names  of  the  Gafes. 


A. 

Mias  and  Chaplain  Tdge 

Sir  John  Auftin  ferf. 
Col.  Culpepper  1 23 
Sir    Thomas   ArmftrongV    Caje 

Ambrofe  and  Rofe  2 1 7 

J" he  Cafe  of  St.  NicholasV  Tarijlj 

in  Abingdon  620 

The  Attorney  General  cerf.  Sir 

James  Butler  644 

Armftrong  and  Lille  dyo 


L 


B. 

ORT>  Brunker  and  Sir  Ro* 
bert  Atkins       ^^ge  2>  14 
Benfon  and  Strode  § 

Serjeant  BuckbyV  Cafe  23 

Bettifon  and  Elways  35 

Col.  Birch  and  Lingen  46 

Bolton  and  Throgmortcn         5  j 
Bevingfay  and  Raftal  66 

Barns /z//^  Barns  67 

Baniaton  and  Morris  82 

Bird  and  Harrifon  8j 

Brown  and  Booking  1 1  j 

Brown  and  Blunden  i2| 

4  Barrow 


Hie  liable  of  the  Names  of  the  Cafes. 


Barrow  and  Gameach    'Page  1 3  o 

BiickeridgeV  Qife  i  59 

Brathvcll  and  Carter  1 89 

Bold  and  Broking  213 

Boskellet  and  Godolphin  2 1 4 

The  Cafe  of  Banbury  Town  258 

Blackftone  and  Stone.  269 

Boulftcn  and  Sandiford  278 

Baker  and  I.anc  315 

Bartlet  and  Viner  322 

The    Earl    of    Banbury V  Cafe 

336.  517 
Du  Bardele  and  Reynell  and  his 

Wife  327 

Barnet  and  Tompkyns  348 

Benifton  and  Hulfey        385,  562 

Benfon  and  Scot  406 

Baker  and  Duncomb  549 

Brook  and  Ellis  571 

Barlow  (^z;^  Vowell  586 

BroomV  Cafe  600 

The  Bankers  Cafe  601 

Breton  and  Cole  6 1 7 

Barney /^«<^  Hardiftq'  633 

Blurton  a7?d  Toon  639 

Briat  and  Gyll  639 

^lichley  and  Fry  666 

Bacon  and  Dubarry  679 

Brown  and  Borlace  684 


C. 


COckman  and  Farrer 
Collet  and  Co  let 
Cole  and  Ireland 
Clerke  and  Serle 
CaterV  Cafe 


13 

37 

So 


Curfon  verf.  the  African  Compa- 
ny Tage  84 
CrefwickV  Cafe  93 
Coppin  and  Steymakcr  120 
CarnockV  Caje  140 
Coney  and  Obryan  1 5  7 
The  Coiintefs  of  ConwayV  Cafe 

229 
ChippindaleV  Cafe  230 

Clofe  and  Waterfon  233 

Claxtoa  and  Swift  255 

Cothurn  cerf  England  and  Birch 

289 
Chrifty  and  Wilcox  3 1 8 

Th^  Company  of  Cutlers  in  York- 
fhire  againfi  Ruflin     363,  367 
The  Cafe  of  the  Certiorari's  in 
Chancery  4.19 

Crump  and  Holford  445,  566 
Chcefeborough  ^;/^  Linton  551 
Curry  afid  Stevenfon 
CrosbyV  Cafe 

Cambridge  Univerfity  and  Price 

66$ 


^55 

578 


D 


D. 


A  V  Y  and  TiackV  Cafe   i 
Duncomb   and  Sir  John 


Walter 


22,  87 


The  Lord  cf  DanbyV  ^afe  5^, 

l6^ 
DockwrayV  Cafe 
Earl  of  Darby 'j  Cafe 
Dod  and  Jenkenfon 
Dean  and  Tracey 
Durdant  and  Burchet 


80 
I  do 

205 

Dolbv 
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Dolby  and  Harris         Tage  243 
Dorrington  and  Edwin  244 

Du  Colta  and  Cole  272 

Davis  and  Speed  3  5 1 

^/r  Mirmaduke  Dayrell  andGh{- 
cock  413 

Dixon  and  Smalley  Ibid. 

Dalby  and  Champernoon        6^  5 
Dockwray  and  Dickenfon      640 


E. 


ELliot  and  Befey  49 

Eaton  and  Sherwin       1 1 3 
I'he  Eaft-India  Company  ferfiis 


Sandys 

132 

Idem 

165 

Idem 

197 

Idem 

223 

Evans  and  Cramlington 

264 

Elderfcy  and  Thompfon 

310 

F. 


s 


IR   Alexand.  Frazier'r  Cafe 
4,  138,  177 

33 

4S.  57 

146 

240 

326 


Freem  and  Dane 
Foot  and  Raftall 
Fountain  and  Guavers 
Friend  and  Boucher 
Framcam  and  Fofter 


FaniTiaw'j-  Cafe 
FullerV  Cafe 
Fletcher  and  Ingram 


"Page^i-j 
402 
635 


G. 


G Raves  ^;;^  Maddifon  38 

Ld.  GreyV  Cafe  61,  76,  J^i 
Griffith  /  Cafe  1 1  o. 

Lord  Grandifon  and  Countefs  of 
Dover  155 

Glover  and  Cope  296^  305 

Gilmore  and  Harris  3  24 

Geary  (^//(^  Connopi  333 

'Diitchefs  of  Grafton  'verfiis  Holt 

3  54 
Grandvill  and  Dighton 

George  and  Lawly 

Griffin  and  Harrifon 

Gale  and  I'lll 

Goodright  and  Cornifli 

Greenwood  and  Piggo'n 

Lady  GerrardV  Cafe 

Gilbert  and  Berkeley 

Gipps  and  Wollicot 


388 
3P7 

40(5 

408 

591 
592 
648 
677 


H 


H. 


O  L  M  S  and  Meriell       1 7 

Herring   and  Brown  35, 

52,  71,  184 

a  2  Hughes 


T^he  Table  of  the  Names  of  the  Cafes. 


"Page   59 

65 

19 

108 

131 

253 

257 

270 

Hughes  avd  Cornelius 
HublounV  Cafe 
HudfonV  Cofe 
Du  HamelV  Cafe 
Hudfon  and  Cook 
Hodges  ayid  Nicholas 
Houghton  and  Rufliby 
HintonV  Cafe 
Hannam  and  Woodford 
Hodges  and  Steward 
Harding  and  Salkcld 
Hall  and  Cupper 
Hillman  and  Uncles 
Hebbert  and  Corfthorp 
Heeding  and  Davis 
Hill  and  Lewis 
Hicks  and  Woodfon 
Sir  James  Herberts  Cafe 
Hallet  and  Birt 


346 

391 
Ihid. 

409 
Ibid. 

410 

560 

595 

674 


I. 


J  Ames  and  Trollop        51. 
Jeffreys  and  Williams 
Johnlbn  and  Cotton 
Jackfon  and  Savage 
Jones  and  Afhurft 
Jerman  and  Orchard 
Johnfon  and  Ley 


162 

275 
3id 

357 
528 

589 


K. 


K 


Ingdom  and  Jones  6 

The  King  and  Vaughan  i  \ 


The  King  and  Wade       'Pas^e- 1 2 

and  All-Soul's  College 

Ibid. 
O^KerneyV  Cafe  \6 

'The  King  and  Ripley  45 

■  and  Wildmore         47 

and  Lord  Staftbrd  j  2, 

116 
Kaines  and  Sir  Robert  Knightley 

54 
The  King  and  the  City  of  Wor- 

cefter    91,  loi,  105 

• cerf.  Hurft  gg 

—  V.  TarifJj  of  St.  Mar- 
tins 1 1 5 
■  ■"■' —  v.  Tolney  1 1 6 
■            —  V.  Pilkinton  and  Shute 

v.  Aaron  Smith       i  24 

c.  City  of  Chefter  1 54 

v.  Barns  176 

228 

Knight  and  Greenvill  260 

The  King  v.  the  Inhahitaiits  of 
Stanmore  268 

The  King  and  the  City  of  Lon- 
don 2P3,  310 
■ and  Tucker  3  3  8,  3  60, 

425,442 

■  v.  Ching  343 

Knight  and  Keech  344 

The  King  v.  St.  JohnV  College  in 

Cambridge  359,  368^ 

393,  54^ 
-    -  v.  Inhabitants  of  Der- 
by 370 
King  (^  nx  v.  Tcbbart  387 
The  King  v.  Rachel  Taylor  403 

: and  ^w^^s  421 

■ — -and  Kemp     446^  580 

■  c.  Lammas  562 
— — — V.  Trowbridge        564 

•v,  Larwood  574 

Key 


Kingfton  and  Booth 


7he  liable  of  the  Names  of  the  Cafes. 

Key  and  Briggs  Tage  582 

T'ht;  King  aud  Hayncs  583 

c.  Kendal  and  Row 

596  M. 

avd  Betterton         629 

c.  Cowper  637 

— — c.  Margaret    Wcbder 

Knight  and  Hopper  647 

I'he  King  c.   'BiJJjop  of  Chefter 


KeatV  Cafe 


'The  King  a  Bernard 


1'.  Owen 
V.  Green 


666 
669 

Ibid. 
670 


c.  Town   ^/   Chefter- 


field 

•--  'V.  Sir   Thomas 
pepper 

—  V.  Bovverbank 

—  "J.  Lord  Mohun 

—  "J.  Harris 


671 

Cul- 

673 

676 

684 


L. 


L 


II 


Enthal'j-  Cafe 

Lemon  and  Blackwcll  191 


I.uton  and  Bigg 
Lee  tK  'Dr.  Oxcndine 
Lewis  and  Prefton 
Lamb  and  Archer 
Lane  and  Tenoe 
Leonard  and  Beech 
Sir  Wilfred  Lawfon 

St.  Leiger  and  Pope 
Lamb  and  Mills 


and 


i-jS,  291 
290 

3°3 

340 
362 

366 

Story 

555 

572 

587 


1V4" Organ  and  Vaughan  'Page 

MullineauxV  Cafe  61 

Marriot  and  Knightlcy     98,  1 11 
Moor  and  Ruflfell  104 

Mattoon  and  Fitzgerard  125, 179 


MoUiton  and  Trevilian 
Mafon  and  Good 
Mafon  and  Welland 
Adriel  MillV  Cafe 
Middleton  and  Swain 
Morley  and  Vivian 
Mafters  and  Marriot 
Morton  and  Withcns 
Marwood  and  Fenwick 
Mafters  and  Lewis 
Moor  and  Parker 
Middleton  and  Fowler 
Mitchel  and  Meefe 


238, 


137 

232 

242 
299 

339 
340 

347 
348 

427 

516 

558 

629 

649 


N. 


^■JASH  a7id  Afhton  42 

N     Lord  North  and  Grey  c* 
Elliot 
Naben  and  Miccock 
Neath  and  Reenes 
Andrew    NewportV 


Cafe 


Newton  and  Richardfon 
Netherton  and  Jeliop 


102 
183 
386 

423> 
431 
565 
569 

Ni- 
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Nichols  ii!:d  Shepherd  'Pui^e  620 
The  Cafe  of  the  'Parifi  of  New- 

643 


ington-Butis 


O. 

Owen  and  1)r.  Stain  oe 

45 


D 


R. 


P. 


PAuling  and  Hardy 
Pim  and  Elliot 
Prattle  and  King 
Phil  pot  and  Walcotc 
Percival  and  Crifp 
Papilion  and  Dubois 
Paltns  and  Heblethwait 
Powell  and  Weeks 
Lady  Pye  and  Tiiike 

folk 

Parkhurfl:  and  Sheer fton 
Pool  and  Archer 
Palmer  and  Alicock 
Price  and  Warren 
Earl   of   Pembroke 

dridge 
Price  and  Child 
Parker  and  Harris 
Peice  and  Welden 
Pinchurft  and  Bellwood 
Prigg  and  Adams   550,  3 


of 


21 


and 


2,  62 

3 

5 

24 

41 

64 

83 
Nor- 

85 
142 
210 

,218 
266 

Wol- 
273 
2S1 
307 

323 

343 
6(5,  407 


Peter  and  Compton       P^ge  353 
Pope  and  Hayman  363 

The  Company  of  Poulterers  Cafe 

3<^5 
Prickman  and  Tripp  389 

Pearfon  and  Garret  398 

Philips  and  Bury  447 


Q 


Q. 


U  A  R  N  and  Roe     387 


R. 


21 


RIDER  and  Fowles 
Roe  and  Marfliall         34 
Roe  and  Clarges  58,  8<5,  88 

Rich  -:;.  Sir  Thomas  Player     104 


Rilley  and  Temple 
St.  RumbaldV  "ParifJj 
Reeves  and  Pepper 
Robinfon  and  Watkins 
Reeve  and  Long 
Rolflon  and  Main 
Rowley  and  Raphfon 
Reynolds  and  Kcning 


io5 
258 
362 

371 
430 

561 

590 
534 


S.  Sco- 


■      . : — ■ I,  •  '1i 

7'he  'Table  q/  the  Names  of  the  Cafes. 


s. 


S 


'Cotell  and^  Skclton     'Pdge  36 

Lord  Shaftibury  and  Cra- 

dock  40 

^;;^  Graham  43 


100 
107 
121 
122 
144 

158 
161 


Smith  and  Sir  William  Langham 

60 

Lady  Vifcountefs    Stafford    and 

Lewellin  77 

Sandys  and  Eaft-India  Company 

91 
Smith  and  Betterton 
Stifeftead  and  Barns 
2)r.  Sand' J"  Cafe 
The  Cafe  of  South-Molton 
Somner  and  Gibbon 
SydneyV  Cafe 
Speak  and  Pedley 
Scdgewick  and  Gofton 
Sandys  c.  Cuftom-houfe  Officers 

Lacfy    Scroop    'verf    Lady   Car 

205 

'Dr.  SherlockV  Cafe  2 1 6 

Company  of  Stationers  a^id  Parker 

233 

Symons  ^;;<^  Cudmore    284,  317 

Earl   of    Salisbury    and  Bennet 

285 

Speak  and  Kent 

Steward  and  Hodges 

Sands  v.  Child  and  Linch 

Smith  and  Kemp 

Somers  and  Hoiife 

Smith  and  Wood 

Saunders  and  Johnfon 

Stevens  and  Squire 

Sanders  c.  ■ 


299 
332 

334 

342 

3^4 
390 
401 
582 
586 


"PariJIj  of  St.  S  with  in  f.  St.  Ma- 
ry   Bothaw  in  London  Tage 

588,  616 

Stroud  and  Birt  621 

Steyner  and  the  Surgejfes  /)f 
Droitwich  523 

Swinftead  and  Liddal  66^ 


100 
102 


T. 


TRevifaV  Cafe 
Taylor  ajid  Haynes 
Titus  and  Perkins  247 

Thomas  ajid  Howell       301,  319 
Tucker  ^;/</ Hodges  303 

Thompfon  CJ  ^^-v.  verf.  Trevanioa 

402 
Tomkyns  and  Barnet  41 1 

Talbot  and  Tipper  427 

Tyley  aiid  Seed  649 

Turbervill  and  Stamp  681 


V 


V. 

ILLA  and  Dimock     370 
Sir  Richard  VerneyV  Cafe 

432 


W.  Wat- 


^he  'Table  of  the  Names  of  the  Cafes, 


W 


w. 

Atkinfon  and  Murgatroy 
"Page  37 

39 

48 

152 

90 

217 


Wedgewood  and  Bayley 

Warren  and  Verdon 

Weftern  and  Wildy  59, 

Walker  and  Hammerfley 

William'j-  Cafe 

County  of  Worceftcr  cerf.  'Town 

254 
274 
313 
356 
345 
399 


of  Evefholm 
Whitehall  and  Squire 
Woodward  aJid  Hamerfly 
Wharton  and  Lifle         3  41 3 
Williams  and  Steadman 
Waples  and  Baflfet 


Wentworth  and  Broadwater  !P^^? 

413 
Wilfon  and  I-aw  443,  549,  551 
Waltham  *«;/^  Sparks  556 

Wilfon  and  Field  624 

Wilfon  and  Powell  641 

Webb  and  Plumfted  647 

Worrall  and  Holder  672 

Woodyeer  ^;;^  Grefham        682 


,    y. 

DUKE  of  York  and  Pil- 

kingron  70 

Yaxley V  Cafe.  ^96 


E  R  R  J  T  A   fic  corrigas. 

PAGE  6.    line   50.    read   fcverally.    P.   15.   /.  5.  read   Confort.    P.    17.   /.   17.  read 
Pica.     p.   28.    /.  10.  read  Ann    Pitt.    /.   56.  read  difleifcd.     P.   33.  /.    14.  read  Fair. 
1.  21.  read  non.     P.  56.   /.  12.  read  this.    P.  59.  /.  9.  read    5000  1.    /.  13.  read  prays  that. 
P.  42.  /.  13.  read  throwing  Logs.  P.   55.  /.  11.  read  till.  /,  28.  read  J.  \V.  and  E.  W.  /.  53. 
read  Deed.    P.  61.  /.    20.  read  faid.    P.  82.  /.  30.  read  part.     P.  85.  /.  16.  »-?<trf  Subpccna. 
P.  86.  /.    16.    rcaii  Ne  unques.     P.  88.  /.  26.  rwrf  not.     P.  94.  /.    18.  read   thus.     P.  95. 
7.    I.  read  Raym.  260.    P.  96.  /.    16.   read  34.    P.  97.  /.  25.  «<jrf  his.     P.  99.   /.  16.   read 
Merc.    p.  103.   /.   10.  read  21,  23.    P.   108.   /.    26.   read   to   be.    P.   no.    /.  8.   read   him. 
p.  119.  /.  17.  read  Demandant.    P.  120.  /.  n.  read   a  bare  Demurrer.    P.  132.   /.  i.  read 
the  Cafe  put  puis   165.  P.  144.  /.  52.  readVaCch.    P.  16S.  /.  41.   for  no,  jmJ  a.    P.  h78. 
/.  8.   read  ignorabant.  P.  184.  /.  32.  read  without.  P.   185.    /.    15.  read  next  Moment  tlie 
Party.    P.  "1S7.  /.  14.  read  not.    P.    189.   /.    12.   read  Holt   the   firft.    P.    190.    /.  6.  del* 
not.   /   29.    •■M^  to  be.    P.  205.  /.  38.  re/iJ  enable.    P.  109.  /.  7.  i-M^y  he  denied.    P.  210. 
7.  32.  read  the  AGion.    P.  211.  /.  9.   r.W  firft.    P.  214.  7.  25.  read  on   the  Cafe.    P.  22(S. 
7,    29.    read    politique.     P.  229.  /.    33.  dele    affirmed.    P.   253.  /.    18.  read   Rule.     P.  235. 
7.  40.  re/i// agreed.    P.  246.  /.  12.  read  Plaintiff.  /.  13.  read  Defendant.    P.  261.  /.  43.  read 
one.    P.  272.  7.  8.  »-f.i<7  per  cent.    P.  274.  /.  32.  >:?«</ Executor.    P.  281    7.  12.  re.id  than, 
p.  292.  7.4-  rM<i  not.  p.  300. 7.  9.  yc<ii7  no.  P.  303.  7.  53.  rM<<forRent.  p.  307.  /.   ~^i.  read 
pofTelTed.    P.  325.  /.    33.  read  Heneage.    P.   352.  7.  1.  reaii  He.  7.  4.  r£.<<<  but    /.  11.  read 
of.    p.  379-  /.  34-  read  and.    P.  588.  /.  10.  dele{  ;  )    P.  390.  7.    16.  dele  though,    p.    391. 
7.  54.  read   her.    P.    395.  7.  23.  fM<<   nor.    P.   396.  7.    24.  re^r/f  named.    P.  410.  7.  <>.  r^.ij 
the  Defendant,    and  for  J.  D.  read    the  Plaintiff.  7.  11.   dele  the.    P.  414'    '■  'O-    read  and. 
p.  417.  7.  23.  (^f/s  .IS.    P.  436.  /.  24.  read  Weight.    P.  449.  7.  24.    rf<jif   expelled.    P.  470. 
7.  28.  read  is.  P.  484.   7.  42.  dele  if.   P.  492.  /.  21.  read  in.  7.  34.  read  nor.    P.  517.  /.  16. 
read  IndiSmenr.    P.  534.   7.  1 1 .  r^arf  Grantor.    P.  596.  7.  34.  »"4.V  excepted.  P.  6:2.  7.  j. 
re^rf  put  a.    P.  633.  7.  19.  read  before.    P.  (ijS.  /.  21,  read  not. 


Term, 


To  the  Right  Honourable 

Sir  'Robert   "Eyre,    Knc. 

Chief  Juftice  of  his  Majefly  s  Court 
of  Common  Pleas, 


My  Lord, 

BY  oflPering  this  Volume  of  Reports  to  yOui* 
Lordfhip's  Patronage,  I  beg  Leave  to  call 
to  your  Remembrance  a  Perfon  whom  You 
honoured  with  your  Friendfhip  when  living;  One 
whofe  near  Relation  to  my  felf  forbids  me  to 
attempt  his  Character ;  But  your  Lordfhip,  with 
my  Lords  the  Judges,  having  given  a  publick 
and  an  honourable  Teftimony  of  his  Learning 
and  Judgment,  this  is  the  faireft  Monument 
which  can  be  raifed  to  his  Memory,  and  theii* 
Lordfhip's  Name,  will  be  to  fucceeding  Ages 
the  moft  lafting  Infcription. 

The  greater  Part  of  thefe  Reports  are  Cafes 
Adjudged  in  the  Court  of  King's  Bench,  whilft 
the  Lord  Chief  Juftice  Holt  prefided,  and  your 
Lordfhip's  Father,  and  your  near  Relation  Sir 
Giles  Eyre^  vvere  Judges  in  that  Court ;  Names 

A  which 


DEDICATION. 

wliich  will  always  be  had  in  the  higheft  Vene- 
ration amongft  the  ProfeiTors  of  the  Law ;  and 
your  Lordlhip  will  judge  of  the  Faithful- 
nefs  of  thefe  Reports,  by  comparing  them  with 
that  valuable  Colledlion  of  Cafes  in  Your  own 
Poffellion,  which  were  taken  during  that  Period 
of  Time :  By  this  Teft,  and  your  Lordfhip's 
Judgment  they  defire  to  be  tried ;  if  they 
merit  your  Approbation,  that  will  be  the  Stamp 
which  can  give  them  Credit,  and  'tis  thus  they 
may  come  to  be  Authorities  in  the  Courts  of 
Law. 

The  Author  of  the  following  Reports  did 
not  live  to  enjoy  the  reafonable  Expe£l:ation  of 
his  Labours ;  But  he  lived  to  fee  that  early 
Profped  which  your  Lordlhip  then  gave  of 
your  future  Greatnefs ;  He  obierved  thofe  Qua- 
lifications which  have  fince  io  eminently  diflin- 
guifhed  your  Lordfhip  in  the  Service  of  the 
Publick ;  thofe  Seeds  of  Virtue  and  Learning 
are  fince  happily  grown  up  and  flouriih.  We 
fee  your  Lordfhip  adorned  with  every  Grace 
and  good  Quality,  and  with  the  general  Ap- 
probation advanced  to  one  of  the  Higheft 
Places  of  Judicature ;  and  as  true  Merit  will  e- 
ver  endeavour  to  be  productive  of  it  felf,  we 
find  your  Lordfhip  by  a  natural  Difpofition 
drawing  Merit  out  of  Obfcurity,  and  by  encou- 
raging Men  of  Learning,  You  point  out  to  us, 
the  only  Path  which  led  You  to  your  own 
Advancement. 

I  From 
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From  fuch  Beginnings  you  toon  became  an 
Ornament  to  the  Bar,  and  having  there  dif- 
charged  with  Reputation  one  of  the  moft  in> 
portant  Civil  Offices,  it  was  for  You  an  eafy 
Step  to  the  Bench  ;  And  if  we  attend  to  your 
Lordfliip  from  your  firft  Advance  to  the  Bench, 
You  there  difpiayed  fuch  Strength  of  Realon, 
fuch  Compafs  of  Knowledge  and  Clearnefs  oi 
Judgment,  that  we  muft  lament  the  Inobfervan- 
cj  of  thofe  Times,  which  did  not  fooner  call 
your  Lordfhip  to  prefide  in  a  Court  of  Juftice  i 
at  Length  Juftice  is  done  to  Merit,  and  your 
Lordfhip  is  now  feated  in  the  Court  of  Com^ 
mon  Pleas,  where  your  great  Candour  in  Judg- 
ment, and  Accuracy  in  Diftin<flion,    together 
with   your  comprehenlive    Knowledt^e  m   the 
Law,  appear  in  tie  moft  proper  Lights  they  give 
a  general  Satisfadiion  to  all  who  apply  to  You 
for  Redrefs,  and  refledf  Honour  upon  the  Roy- 
al Hand  who  placed  You  in  that  Chief  Seat  of 
Juftice. 

Through  thefe  feveral  Degrees  of  Honour, 
your  Lordfhip  has  condmfted  your  felf  with  the 
greateft  Prudence  and  Courage,  as  well  as  with 
the  Ifricteft  Juftice  and  Integrity,  though  there 
have  been  Times,  and  Exigencies  of  Affairs, 
which  might  have  baffled  the  wifeft  Counfels, 
and  broken  the  beft  formed  Refolutions ;  but 
your  Lordfhip  by  a  rare  Feliciry  has  enjoyed 
the  Royal  Favour  in  three  fucceeding  Reigns, 

in 
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in  each  of  which  there  was  an  equal  Difpofi- 
lion  to  reward  the  Services  of  fo  taithtul  and 
able  a  Servant. 

No  further  Addition  to  your  Lordfhip's  Hap- 
pinefs  can  be  wifhed,  befide  the  long  Continu- 
ance of  it ;  And  that  You  may  always  enjoy  the 
Efleem  of  Good  Men,  that  You  may  continue 
to  be  the  Patron  of  Learning  and  Merit,  and 
that  the  Profelfors  of  the  Law  may  flourifli  un- 
der Your  Influence  and  Diredion,  is  the  Wifh 
of  Many,  and  of  no  One  more,  than  of 


Tour  Lordjhifs 


Dcvoud  humble  Sernjant 


Math.  Skinner. 
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Davy  and  TiackV  Cafe. 


I.   •"^  ^  <£  iJOUBljt  lantJsi  of  B.  nnU  Ijati  i;5oireflIon, 

I        I  aiiB  tlje  €iJiUence0  DcUUeteo  Oim,  toljiclj  (je 

\.J  carticD  to  Tiack  fo?  9DDice ;  Tiack  pjetciilig 

^-'^    t(je  Coi)Ennnt0  Uicrc  too  general,  but  nftec 

bupjs  tlje  lauU  Ijimfelf.    Davy,  to()a  tons  tlje  fica  puc-- 

cljafer,  moDcD  tljat  Tiack  migljt  reDeliUet  to  Ijim  tlje  mti* 

tings  ije  (jaD  of  Ijim,  ann  put  fjim  in  tlje  fame  potture 

[je  teas.     3nD  Parry's  Cafe,  Mich.  21  Car.  2.   R.  B.  toaS 

citeu  to  be,  tfjat  one  IjaD  carried  Sllritings  to  one  Parry 
0  @)criucner,  anu  aniona;  tljcm  toas  a  DeeD  toljicO  mainlp 
concernetJ  tlje  |)oufe  ije  liljcn  in  ^  lie  reneliUereH  all  t&e 
otljcr  KLlritings  ^  but  as  to  tljat,  fjc  faio,  Ije  OelD  bis 
Ipoufc  bp  it,  &c.  but  tlje  Court,  be  being  one  o^ier  toljom 
tijcp  ban  a  potoer  as  a  ^aker  of  Deetis,  &c.  tooulo  not 
let  Dim  keep  tobat  be  toas  intrutteo  toitb  in  tlje  may  of 
.f)(s  l^iofcdion,  but  mane  Ijim  put  tbe  13attp  in  tbc  fame 
Condition  be  toas  at  ficrt  ;  anD  tljat  tljen  be  migljt  rcco* 
ijcr  tlje  Dceti  bp  latD ;  fo  lifeetoife  toas  it  Done  in  Doble's 
Cafe;  of  tlje  like  l^atutc  in  CDief  ^xmct  Hales 
€imf. 


B  Lord 
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Lord  BroLinker  and  Sir  Robert  Ankyns  :  Puis. 

2.  f  N  Ejectione  firmx  bcttDCCtl  t^p  Broiinker  anti  %>\t 
1  Robert  Atkyns,  fo|  tijc  fil^aftcinjtp  of  the  HoCpital 
of  St.  Catherines,  toljiclj  IS  a  €o?po?atioii  confiftinff  of  t(je 
iK^aHer,  X^etDccn,  auD  ©iOetg  ;  aiiD  in  tl)ts  Cafe  it  lung 
ftiiD,  tjjnt  toljcre  tljecc  ijj  a  Common  %Zxi\  put  to  a  DceD, 
tijat  10  Citic  cnouglj  of  it  fdf  tiiitljout  m\\.M&  to  p^oUe 
it,  02  tljnt  tlje  maio?  l?nrt  of  tfte  College  be  aiyrecn  5 
nnn  if  it  be  faio  tijat  it  tons  put  to  bp  tbe  ipano  of  a 
©trail gcr,  tfjat  ajall  be  p?ob£D  on  tlje  @iDc  tIjat  faps  fo* 
%\z  Pvobert  Atkyns  mobi'D  tbat  tOep  tiiiffbt  Declare  bp  tfje 

JSame  of  10?D  Brounker,  Mafter,  &c.  fo?  tJjat  if  tfjcp 
ll)OUin  Declare  bp  tlJC  jl!iame  of  Mafter,  Brethren,  &c.  ge-- 
nerallp,  anD  be  fljoiilD  confefjs  ILcafe,  Cntrp  anD  ©after, 
be  njoulD  be  ttickeD  fo?  Confeflion  of  ILcafe  {i^^  tljc  Mafter, 
fljail  be  intenDcD  the  lawful  Mafter  ^  tobcrefo?e  b^  Con= 
fent  tbep  DeClarcD  \i^  JSame  of  1o?D  Brounker,  Matter,  &c. 
anD  took  out  a  neto  SD?ii5inal,  anD  %\i  Robert  Atkyns 
confelTcD  leafe,  Cntrp  ano  ©uffec:  SnD  'ttuas  faiD  in 
tfjiis  Cafe,  tbat  tobere  tbe  Caufe  10  bp  ©?iffinal,  'tf0  a 
irabour  of  tbe  Court  tobetbcc  tbep  Cball  IjaUe  an  3]mpar= 
lance  o|  not,  QnD  after,  Term.  Trin.  35  Car.  2.  R.  B. 
an  deception  tcag  taken  bp  Pol lexfen  fo?  not  naming; 
tbe  Dean  h^  Jl^ame,  but  onlp  grnerallp  in  pieaDing* 
I  Inft.  3.  anD  otber  OBooks  citeD ;  but  it  feemeD  to  be 
fjelD  toell  enougbj  fo?  tbat  upon  non  convenit  0?  non  con- 

ceflit,  ft  tutu  fo  appeal;  toell  cnousl?/ 

Paiilin  and   Hardy. 
In  Replevin. 

3.  npCnant  in  €;ail,  EcmainDet  to  Joan  Cock  \\\  Caif, 
JL  EemainDer  ofter,  &c.  Cenan't  in  Cail  makes  a 
Leafe  fo?  ttoo  libcs,  not  UiarrantcD  h^  tbe  ©tatute,  ana 
Dies  tDitljout  JlTue,  tbe  Rcbcrrion  in  fee  DefcenDs  to  Joan 
Cock  tbe  nett  in  EcmainDeu ;  (be  makes  a  Irafe  fo| 
5!5inctpnine  ^ears,  to  commence  after  tbeDeteiniinaticn 
of  tbe  Cffate  fo?  iibes.  lelTces  foj  life  futteiiDer  upon 
2  ConDitiou 
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CConDitlon  to  Joan  Cock  anO  Nicholas  Cock  5  aitO  a  Pre- 
cipe is  b^otigljt  aiJclinft  Joan  Cock  ailD  Nicholas  Cock  a 
©tranjjer,  aiiD  a  BecoDerp  toitD  fingle  (Hoiicljcc  OaD  to 
t(jc  (Life  of  Joan  Cock  aiiD  IjEt  ]|)Eit0 ;  aiiD  aftcc  t&c  Con= 
Dition  (0  broken,  ano  tlje  Lcffecs  cntet:,  Joan  Cock  scant? 
tDe  EeDerQom  IcITecs  fo;  life  Die,  anD  DefcnDant  anotojs 
fo?  tfjc  Eent  rcfccuco  upon  tlje  ieafe  fo?  I15(netp-nine  f  carief, 
30  claimino:  unDec  tOc  ©zantcE  of  tlje  EeDetBon* 

CDe})  agrccD  it  uias  a  Dircontinuancc,  anD  a  tojtioust 
EeUcrGon  in  jTee,  out  of  tot)tcl)  tge  leafe  toas  ntaDe  ^ 
but  if  bp  €)utrEnDec  tlji0  tojtious  EEtierfion  being  gone, 
tbe  leafe  Qioulo  be  fo  too,  m$  tbe  Doubt  of  tbe  Cafe^ 
Saunders  toofe  it  to  be,  30  if  bc  baD  maoe  a  teafc  batJing 
no  Cffate,  auD  aftec  putcbafeD,  it  fljoulD  be  a  LcaCe  b)^ 
Cttoppcl :  9nD  Pemberton  Chief  Jnftice  belO  it  to  be  bp 
CfioppEf,  tbougb  an  Jnteccft  paft  at  p?efent,  tbe  KLeffoi 
babing  a  tDjongful  Cftate.  f^o\m\  in  tW  Cafie  tbat  leafc 
fo|  JSinetp^iine  ^ear0  QjoulD  not  ba&e  bounD  tbe  aiTue  in 
Caii  5  but  noto  bp  fuffecing  a  Eecouecp  ft  Botb  bInD  tbe 
Jpeit0  ^  boioen  Uhetoife  tbat  tbe  Precipe  being  agatntl  tU 
true  .tenant)  tbougb  a  stranger  be  ioineti,  pet  tuell 
enougb,  ano  cbccp  Dap'0  Ctpecience:  3nD  Pollexfen 
faiD,  if  Cenant  in  Cail  bifcontinue  fo?  life,  ano  grant 
tbe  tontou0  Eebetfion  to  a  Stranger,  aan  Cenant  fo| 
Hife  fucrenDer  to  tbe  €>tcanger,  tbat  noto  Cenant  in 
Call  10  feifeo  again  in  Cail.  31t  teas  (ffrrcn  in  tb(0  Cafe, 
icbetbec  Joan  Cock  bp  accepting  tbe  g)uct£nlicr  loajs  re= 

OIlttcD  J  Puis.      M.  34  Car.  2.  51. 

Pim  and  Elliot. 

4»  /"^OnDition  of  a  'Bonn  teas,  tbat  aftec  9tcftial  of  a 

V_v  S)bfp  from  fucb  anti  fuel)  places,  t&at  A.  ajoulo 

;.pap  ten  JSounDS  ano  tinelbe  pence  per^ontb  fo|  eliecp 

pounD  foj  eucrp  ^ontb ;  anu  if  tbe  faiu  ©blp  be  driven 

back,  ftay'd  or  hind  red  by  Diftrefs  of  Weather,  0?  Leak- 
age, fo  that  (he  return  not,  then  upon  Payment  of  ten 
Pounds,  Condition  to  be  void.    DefcnOaut  pleaD0,  tbat 

bp  Eeafon  of  tbe  perils  of  tbe  @)ea,  tbe  faio  ®bip  foas 
drowned  in  tbe  ©ea  t  Cbc  Clueffion  toas,  tobetbec  tbt0 
teas  an  »;inb?ance  tnitbin  tbe  mom  of  tbe  Conoition, 
ann  bolDcn  it  toas :  'But  Pembertoo  Catti,  t^at  if  tbep  bati 

B  3  Urn 
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been  tflfeen  bp  tbe  Turks,  0?  periD^cD  anp  otljec  dlapg  tOen 
bp  leakage  0?  Dmtefo  of  iiaeat&Er,  onD  tbat  bati  been  fee 
fo?tlj  in  pieaning,  it  toouin  not  babe  been  toitljln  tbe 
ConDition>   ^ubsnient  fo?  tlje  piafntiff. 

iSir  Alexander  FrafierV  Cafe  in  Chancery. 

5.  T^  ^  €  ming:  fftantcb  tbe  Cunobp,  €iiit(on,  <©obern-' 
J[  menr,  &c.  of  tbe  Xobp  of  an  Joeot,  anb  tlje  Cate, 
Difpofitfon,  &c.  of  tbe  lS)?ofitj3  of  bis  lanbjs  to  %\t  Alex- 
ander  Frafier,  bis  €)ceciito?0,  abnuni(!rato?0,  0?  aifigngf, 
micing  tbe  loeocp,  &c. 
Q;  3f  b(0  Crccuto?0  0?  aniirnjj  (ban  babe  (t  i' 
Argued,  Cbat  if  pou  confioec  tbe  15)ecfon  'ti0  gtantafale, 
be  it  p^ifonei:  in  mtit,  (Htllain,  &c.  ©o  liUetoife  t&e  e« 
ftate,  tbat  bete  tbe  Jibing  batb  not  a  jFceeboiD,  but  onl^j  a 
Cbsttel  in  tbe  iLanti0  ^  anb  tbat  tbe  Cruf!  is  coiipIeD  toftb 
an  3lntereff,  tobicb  tbe  M\\%  batb  fftantcb  tobollp  out  of 
bim*  5)i0  ginteteft  10  miting  tbe  gjbeocp,  tobicb  be  batb 
fitanteb  buting  tbe  Jbeocp,  tbat  tbis  Cafe  bftfecs  notbing 
from  a  exiTarblbip,  tobicb  tbe  filing  migbt  grant  obet  ta 
anotber ;  anb  tbat  (ball  be  a  Cbattel  in  btm,  anb  go  ta 
610  Ci;ccuto?0  :  %\^t^  fap  bete  is  no  %W\  tequireb,  but 
onip  to  piobibe  iQeccflaries  fo?  tbe  3lbeot  anb  W  lamtlp, 
anb  to  repair  bis  r^oufes,  &c.  anb  tbat  tbe  better  pouc 
3beot  is  p^obibeb  fo?,  tlje  longer  be  toill  \m  -,  anb  fo  tbe 
tbell  performing  tbe  Dutp  10  tbe  Jntereff  of  bim  tobo  i$ 
to  perform  it*  Sliib  Wallop  fatD,  tbat  tbougb  by  a  t©?ant 
of  tbe  Care,  &c.  in  general  eilorbs,  it  fljouio  not  go  ta 
^fligns ;  pet  mtn  gitlgns  are  nameb  it  fljalf,  anb  citeD 
II  E,  4.  I.  anb  tbe  Cafe  of  Squib  anb  Coming  ab|ubgeD 
in  tbe  Crcbequer  fo?  a  Cellcr's  place  tbere,  putfuant  ta 
1 1  E.  4.  %o  bcre  t,  Sollicitor  Finch  argued  econtra,  Qftei: 

taking  tbe  Differences  bettocen  3Ibeot  anb  lunaticfes  ajj 
to  tbe  lE)?opertp,  be  faib  as  to  tbe  Care  anb  PioteSioit 
tobicb  tbe  l^tng  bao  ober  tOem,  tbep  Uiere  alike ;  anb  faib, 
tbat  if  tbe  ming  grantcb  a  lunaticb  to  one  anb  bis  <!?recu- 
tojs,  no  one  tooulo  queition  but  it  betermineb  \rttb  tbe 
SDeatb  of  tbe  (Grantee  ^  anb  be  faib  in  tbis  Cafe  of  an 
3ibeot,  tbat  tbe  lanb  fijoulb  not  go  to  €recuto?0,  &c. 
anb  (be  Cufiobp  be  betermineb  as  to  tbe  'Bobp ;  but  tbat 
it  l^oulb  be  concomitant  toitb  t&e  Xobp. 

1  Lord 
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Lord  Chancellor  told  tljcm,  tljat  berctftep  relp'D  upon  tlje 
Paritp  bettoefii  a  M,latDfl)tp  antJ  an  JDeocp,  toOicD  tljis 
Cafe  Did  not  bear ;  fo?  tljat  tlje  feinjy  Ijao  t&e  Qllaclif^tp 
of  tfjc  fpcic  80  pact  of  Ijis  @c(gmo?j>,  anU  a  jfcuit  anD 
©crDicc  ccfcrljeti  on  tlje  Ccniite  5  ant)  tljat  tfje  jibing  mfgfjt 
grant  tfje  ^lacDfljip  of  t&e  ^tit  of  J.  S.  cum  in  manibus 

noftris  venerit ;  not  fo  Of  an  JDeocp,  tobiclj  tlje  MuQ  ban 
bp  Ecafon  of  big  prerogative,  in  Co  bigl)  a  Degree,  tljat 
pecaDbcntuce  be  cannot  put  it  fo  fat  out  of  W  Eeacb, 
but  be  map  at  anp  Cime  recall  it  5  anti  tbecefoje  quellionet), 
if  ©?ant  of  an  3ineot  During  l)\9  JDeocp  toccc  gooD ;  but 
tbat  tbc  Sifng  niigbt  auoio  it,  fo?  tbe  nixing  bntb  tbls  jure 
proteaionis  Regis,  anD  tbe  Piofits  Of  tbe  lanH  as  n 
Confcquent  to  inable  bint  to  perform  tbts  ropal  Ctuft  ^ 
anD  be  fap0,  tbat  fiince  tbe  Cime  of  tbe  S)tatute  de  p^^- 
rogativa  Regis^  tbcte  ttcbct  1080  a  Patent  toitb  tbe  Ulott}^ 
^jcecuto?0,  &c.  in  it  3  but  botocbcr,  be  fa(D  tbe  3inqui' 
fition  bere  fount),  toa0,  tbat  tbe  pattp  bat)  been  an  IJOeot 
per  oao  An.  jam  ultimc  elapfos,  tDbicb  i0  plainip  repugnant, 
fo;  no  one  can  bt  an  Ideot,  but  a  natavitate,  nno  tbat  is 
tbe  Eeafon  it  (ball  be  ttpD  b^  Jnfpeaion,  fo?  tbat  it  map 
be  DifcecneO,  but  fo  cannot  Lunacp,  &c.  €)ce  Beverley's 
Cafe,  4  Rep.  126,  &c. 

Prattle  and  King; 

6.  A  polTeireti  of  a  Cctm  fo?  ^cac0,  mahc0  an  ^nUtt' 
£\ .  icafe  fo?  pact  of  tbe  f  e8C0,  refecbfng  a  Eent, 
ant)  mahf0  btS  Cjcecuto?,  anD  lite0  5  U&  €]eecuto?  b?ing^ 
an  action  fo?  tbe  Eent  in  tbe  debet  &  detinet,  ano  after 
detWct  'ttoa0  moDet)  in  9rteft  of  3lut)gment,  per  Holt; 
tbat  it  fljoulD  bm  been  in  tbe  Detinet^  fo?  tbat  tbe  Eent 
iss  incioent  to  tbc  Eebetfion,  ano  tbat  be  batb  tbe  Eeber- 
fion  80  Crecuto?  5  anD  tbccefo?e  tbe  action  0jall  be  intenti^ 
CD  to  be  b?ougbt  as  Cjcecuto?,  anH  fo  ougbt  to  be  in  tbe 
Detinet ;  but  tbe  Couct  faiD,  of  fucb  Cbings  as  lie  in 
manual  €)ccupation,  0?  tobeceof  manual  C)ccupatlon  batb 
been  baD,  as  ^ooD0,  &c.  tbe  Crecuto?  i0  not  botint)  to 
name  bimfelf  Crecuto? ;  anD  tben  it  foill  be  gooD  in  tbe 

Debet  8c  Detinet  ;  but  fO?  a  Chofe  in  Aftion,  it  f^M  aU 
toaps  be  in  tbe  Detinet,  fo?  tbat  'till  it  be  recobereo,  'tis 
not  aiTets  ^  anD  fo?  tbis  be  $aU  alfoap^  name  btmCelf 

€)cecu» 
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€muto]'^  tut  a  Xeafe  fo?  f  ears  fs  9(rct0  in  tfjc  i^mm  of 
t[)C  Crpcuto?  fo|  tljE  tMljoie  Icafc  at  fitft  ^  tljetefoie  (je  mtn 
ftot  name  ()tmrelf  Ctrccuto?  ^  but  if  be  notl)  name  Dimfelf 
Crcciito?,  \)t  muff  tben  fap  detinet  onip :  Sbeccfoic  3\ttH' 
tticnt  fo?  tDe  }S)laint((f  nifi.  Vid.  d  E.  4.  i. 

Kingdom  and  Jones :  Puis, 
i  Jones  150.7.    A    tOrt't  of  Cttij?  toas  6?ou5:6t  upon  a  junffnient 

Raym.  459,  ^    ,-|^   Q    g     jjjljppg  fjjj.  (j^gfg  ijj^^jj^   ^jjg  J^(j^g  CEmifeD 

eiS  EeUcnUE  of  tDc  JC^itlStloni  of  Ireland  to  Jones,  King- 
dom, onD  feiicn  o^  ciffljt  fo?  fibe  ^cars,  fo|  tofjicfj  tftcp 
tDcre,  &CC.    antJ  among  tbe  farmers  ft  toa0  colJcnantED 
anu  agrcEti,  tljat  cacb  of  tfrt m  fljoulD  (jabe  1 50 1,  duac- 
tcrlp  to  accrctD  Due  to  fjlm,  tD&icO  fje  fl&ouID  not  take  out 
of  t&eir  S)tocfe  ^  but  ft  fftoufD  be  as  J^onep  lent  to  t[je 
Stock,  fo?  iDbicl)  tft  f!)oulD  teceibe  3intecef!  at  tu  Eatc 
of  ten  pounns  per  Cent,  until  tfje  Cnu  of  tbe  fibe  f  ear0, 
nnD  tljen  to  be  paio  eacfj  one  pro  rata  portione,  anD  tbe 
€)urplufao:e  to  be  DtbiDeD  5  ann  if  anp  Ofe  tuitbin  tbc  fibe 
gears,  tben  tbat  ©ne  (junD^eb  anD  fiftp  pounDS,  &c.  ano 
Sntecea  to  be  paiD  to  bf|S  Cjcecuto?0  j  anD  tbe  remaining 
*flI9onep  (if  anp)  not  to  ryo  to  tbe  etecuto?s.    Z^ty  fur. 
tber  cobenauteD,  tbat  none  Ojall  offign  m  Jnterefl  toftb* 
out  tbe  Confent  of  jFouc :  Kingdom  JibeD  till  toitljin  a 
i^^onto  of  fibe  ^ears  etpfrcD,  anD  tben,  toitb  Confent  of 
jfour,  alTtgns  bis  Sintereff  to  Lem,  Kingdom  ano  Dawfon 
Uiiibin  a  J^ontlj  of  tbe  fibe  fears  Ctptration,  anD  Dp'D ;  anD 
if  bis  anignees  fball  babe  an  31nterea  in  tbe  CObole,  o? 
bis  €recuto?s  babe  onlp  tbe  One  bunb?ED  anD  fiftp  }E)ounD0 
Cluattcrlp  to  be  paiD,  anD  Jntereff  fo?  it,  teas  tbe  firft 
Point :  Cbe  fecond  Point  toas,  if  tobcte  (as  \i2tz  tbep  DiD) 
febcral  CObenant  feparatim  &  refpeaim  &  non  conjunc- 
tim,  no?  one  fo?  anotbcr,  but  eberp  one  fo?bimfelf,  Dotb 
CObenant,  agreavit,  &c.    3n  35ion  of  Cobenant  being 
b^ougbt  b^  one  againfl  tbe  Ecff  jointlp ;  if  tbis  be  tnell 
b2ougbt :  3ln  tbfs  Cafe  it  bias  not  cobenanteD  tbat  pap' 
ment  fball  be  maDe  to  tbe  9fRgnee,    i  Point  per  PoIIexfen. 
3If  0  leafe  fo?  fears  be  maDe  refetbing  a  Eent,  anD 
atceacages  incur,  anD  tben  be  in  Eeberfion  grants  tbe 
Eent  anD  all  arrears  ^  can  tbe  HeOec  in  an  aaion  of 
Debt  ioi  tije  arrears  pleaD,  pou  babe  granteD  tbe  arrears? 
'  3!f 


Term.  Mich,  j^  Car.  i.  R.  B.  7 

3f  A.  cotjenantjs  to  pap  ©ne  Ijunti^eD  l;5ct!iiris  m  fiuc 
^eats,  Co\3cnaiitcc  cannot  plcaO  (artJon  facing  b^ougljc  ioi 
OB^eacD  Of  Covenant)  tljnt  pou  haue  aflitjnco  it  to  |.  si 
€)»ppofe  a  CoDcnaut  to  pap  ten  15)ounD0  to  ftic'o  a 
paiQw  as  I.  S.  n)all  appoint* 

'Ci0  a  Chofe  in  Aftion,  ana  3  petfoiial  Cljing:  5  anti 
tDEtEfo^e  \)z  UelD  it  not  affignablc, 

Maynard  ijslD,  tljat  ]?art  luass  a%nablc,  anO  pact  not, 
tDat  tljc  ai*ccac0  incuccco  lucre  not  aOlgnablc,  t{)at  tfje 
ILeafe  to  come  aiaS ;  fjc  fain,  tljccc  tuas  nn  affrccment: 
impUeo  tfjat  tijep  fljoniD  amn;n,  fo?  bp  Taping  t&ep  (!)a!l  not 
niagn  iDitljont  icaiie  of  ir  our,  10  p?co:"ant  tbat  b^  icaDe 
of  jfonr  tbrp  fljall  affiijn ;  if  tt)at  be  tOe  ^enfe,  tbm  af- 
OffncE  (Ijall  be  in  tlje  ^tcaD  of  afiiijno?,  anD  ftall  bear  tfje 
l??ofit  ana  iLof0,  &c.  De  fap0,  if  tOere  be  four  3onite» 
nant0,  ano  tfjep  covenant  tfjat  @)iirUibo?tl)ip  fljall  not  Ocio, 
pet  it  fljall  fjolD. 

3t  tDa0  ftirr'D,  toljctbct  €t:eciito?0  uiD  not  lie  liable  to 
tfje  fica  Covenant  to  tlje  Eintj ;  anD  it  feenw  tljcp  Da  fo? 
afl,  to  tlje  Cinie  of  tbe  afflgnment  ^  nnD  tlje  ^fllgnee  map 
afteclDacD0,  if  tOe  amunnient  be  gooD.  9nD  Maynard  calleD 
tiii^  a  conuentual  gflignee  ^  ano  faio  furtljer,  tljat  if  tbe  af* 
fiance  IjaD  an  €qiittp,  tljat  in  tlji0  Cafe  Cquitp  fljoulD  lie 
no  €xi\z  to  tbe  Cauct0  of  Common  lato  ;  fo?  if  A.  C^onlo 
cobenant  tljat  Ijc  uioulo  not  aflitrn  eitOcc  i\\  lata  0?  ^£qui. 
tp,  bece  Common  laio  Court  Ojall  tafec  Jl^otice  inbat  ijs 
Cquitp. 

m  faiD,  tljat  if  one  t&at  IjaD  a  ©bate  in  Eaft- India  Com- 
pany fljonlD  afllun  it  to  anotljcr,  tbat  betcbP  t&e  3intere2 
10  not  immeoiatclp  transferreD  5  but  bp  toap  of  CoDe- 
nant,  t&at  be  fljall  fuc  in  bi0  Bame,  tbe  partp  map  te« 
couet  it;  anD  (jc  i$  Ukeluife  Ijece  an  equitable  afllgnce: 
Puis. 

Anonymus. 

8.  r)0!lexfen  mo^eD  fo?  a  Prohibition,  ant  ruffQ;el!0  ftOtD 
1  tbat  tDitDin  fncb  a  13ariC^  tljece  10  a  Cnttom, 
boiD  tljat  tbe  3nOabitant0  of  fncb  ano  fncb  antient  Cene. 
ment0  Ijabe  fat  in  tlje  ficfl  Scat  of  fucb  an  Jflc,  ano  boto 
tbat  tbe  'Bifljop  cemoUcD  tbcm,  anD  gabe  licence  to 
otljec0  to  fit  tDccc  5  anD  fo?  tljat  tljep  tuent  to  trp  tbe  Cu- 

ftom 
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ftom  m  tfje  Spiritual  Court,  Ije  p?apcD  Prohibition,  fo?  tijat 

ft  fjs  an  idle  Guftom  5  ano  tljnt  tDljcre  €outt0  IjciD  li)iea 

fOJ  an  idle  Cuftom,  tljcp  fljall  be  prohibited  ;  ^nO  CitED 
tIjeCafe  of  Topfall  anH  Ferrers,  Hob.  175.  but  'ttoas  tICc 
«(Ell,  anD  Chief  Juftice  Pembertoti  faiti,  tljat  fjEtC  bcriOC0 

Cuffom  tbe  Couct  batlj  Conufance  of  tlje  fatter,  pia- 
cfng  anti  Dtfplacino:  bEtno;  in  tlje  ©jOinnrp :  ©0  tijat  if 
tljE  Cuflom  UiecE  out  of  tljc  Cafe,  pet  tljcp  mtgOt  p?occcD  5 
but  in  Topfall's  Cafe,  tbep  p^oceebco  onlp  upon  tlje  Cu- 
ftom ;  tnbicD  bcinff  a  vain  unreafonable  Cuftom,  tfjCjD  U5Cf  C 
prohibited. 

Benefon  and  Strode. 
En  Ejedment  Sur  Special  Verdifft. 

pouexf.  615.9. '-r-*^(£  Cafe  in  effect  tnas,  lLo?li  of  n  CoppDolD 
i  Jones  1S5.  j^  ^ano?  grants  an  Cflatc  fo?  life  to  A.  11emain= 
Dec  of  tbe  fame  HanD  to  B.  to  commence  aftec  tlje  Dcato, 
@utteiHiet:,|Fo?feitute,o?ot()cc  Detccmination  of  tDeCffatc 
of  A.  A.  10  attainten  of  jfclonp,  auD  patuonen  ^  tOe  lo?D  en* 
ter0  not  fo?  tbe  f  oifeituce*  B.  entcc0,  anb  if  W  Cntrp 
toag  latuful,  o?  not,  i0  tbe  Ciucftion :  Jn  tbi0  Cafe,  tbe 
l^ing'0  l^atbon  to?ouo:bt  notbino:,  fo?  tbe  Mwv,  cannot 
babe  a  Coppboin  €(tate  bj?  forfeiture,  fo?  tbe  'Bafenefg  of 
tbe  Cffate,  &c.  Finch,  Solicitor  fo?  tbe  plaintiff,  agreeD, 
Cbat  Coppbolb  eitate  10  not  forfeitcD  bp  Commifllon  of 
jFelonp,  bJitbout  a  Culfom  ^  be  faio,  be  miffbt  agree  to 
tbat,  fo|  Conbiaion  of  jFelonp  10  not  a  jfo^citure  toitbout  a 
Cnffom ;  tben  be  confiber'D  tbe  C<IIo?D0  Deatb,  ^urren= 
tier,  oi  otbec  Determination ;  be  faiD,  tbat  bccf  tBa0  a 
forfeiture ;  be  faib,  tbat  fo?  tbi0  forfeiture,  tbe  lo?o 
coulD  not  enter,  fo?  tbat  be  ban  grantcD  auiap  W  Eigbt^ 
tbat  tbe  pecfon  attaintcb  couln  not  babe  it,  fo?  tbat  be 
tDa0  a  beab  petfon  \\\  lato,  anb  coulD  talic  notbfiin;  but 
Winch  27.  fo?  tbe  Hiing  5  be  fain  liUeUiife,  tbnt  bp  forfeiture  Copp-- 
bolD  10  ei;tin0uiC[)eo,  anb  fo  bctcrminrb.  anb  put  tbe  Cafe, 
CoppbolDer  for  life,  Eemainber  as  bcre,  takes  a  jleafe  fo| 
fears,  tbat  i0  an  Cjctinffuifbrncnt  of  tbe  Coppboio  €. 
(fate,  anb  a  Determination  of  it  ^  fo  tbat  be  in  Eeber« 
fion  fljall  enter :  l)z  faio,  tbat  true  it  is,  for  a  forfeiture 
tbe  lojb  n^all  enter,  anb  not  be  in  J^cmainber,  as  it  10 

boiben 
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liolDEn  in  Podger's  Cafe  ^  but  t^at  10  tofjete  'tis  to  btsin 
nftec  tDe  Deatb  of  tfjc  ficft  Cenant  fo?  %itt.  ^e  citcn 
Leon.  I.  5  Inlt.  19,  21.   2  Inft.  37.   Moor  238.  i  Bulftr. 

Saunders,  firtt  conCDcc  toBat  s^annet  of  iFojfeituce 
tUs  is,  aim  ftc  faio  tms  in  tbe  iQatutc  of  a  Eopal  fop 
fettute,  in  rcfpecf  of  Ccnurc  onip  5  ann  faftj,  tfjat  if  tDccc 
tuere  1L0?D  anD  Cenant,  anu  Cenant  i$  attaintcD  of  fe* 
lonp  5  tljat  liDing;  t&e  Cenatit,  nothing  UEdg  in  tlje  Lo?ti, 
before  Cntrp,  o?  in  tfje  J^injj  (if  tjolDcn  of  Dim)  befo?e  C>f« 
fice  founo  ^  but  if  tbe  l^attp  be  eiccuteu  tljen  fo?  Becef« 
Otp,  tfje  latD  cafls  tlje  JFceeboIb  upon  tlje  lo?n  o?  fixing;, 
toitiiout  Cntrp  0?  ©ffice  i  l|)e  faiD,  tOat  note  bp  Cuffom, 
Coppf)olD  (Eftatc0  babcmanp  fldualities  incibent  to  Cffates 
of  jnbecitance  at  (ZCommon  laU),  ano  ate  Boberneb  by  tbe 
Eule0  of  Difcent0  at  Common  lab)  5  anb  tijat  tbctefo^e 
tfjete  ibail  be  a  pofleffio  fratris  of  tbem ;  anb  fo  berc  tlje  Cffate 
before  Cntrp  (bnll  not  bed  in  tbe  lojb  ^  anb  it  is  in  tbe 
lLo?b'0  roin,  toljetbec  be  bJiil  enter,  anb  tafee  1$enEfit  of 
tbe  JFo?ffi' ate,  0?  not  i  fo?  it  map  be,  tbe  @)erbiCE0  ate  m 
abaiieh'.g  as  tbe  Itinb  ■■,  anb  tbat  tljerefoje  tbe  lLo?b  mfgbt 
aboto  Fa?  tbe  €^Etbice0  of  U$  Coppbolbet  in  R.  B,  if  bs 
bJill,  &n\y  is  not  bounb  to  enter  ^  anb  fo?  tbis  citcti  8  E.  2. 
Cit.  Avowry,  ^e  ftjp0,  if  tbe  !Lo?b  b^ti  enteteb,  tben  tbe 
CoppijoiDec  in  IRebetfion  raigbt  babe  enteteb,  not  foj  tbe 
jro?fe(ture,  but  fo?  tbiit  t&e  Cttate  is  bctecmin  D  anb  merg'a 
in  t(je  lo?o's  OanbS. 

Chief  Juftice  Pemberton  btlb,  Cbat  tbe  Cnti:p  Of  tbe 
lLo?D  fcemcD  not  material,  but  tbat  tbe  Cftate  CbouIO  be  in 
bim,  p?Efcntlp  ibitbout  Sieijure ;  anb  tbat  ©eijure  toaiS 
in  Bature  of  an  Habere  facias  pofleifionfem  at  Common 
tab) :  Inb  Doibln  faib,  if  Coppbolbet  commit  made, 
tlje  lLo?o  map  mafee  a  Leafe  befo?e  Cntrp,  tobicb  Saunders 
btb  not  mucb  oppofe :  9nn  fo  Pemberton  faib  be  migbt 
b?in9  an  a3ion  of  Ctefpafs  ^  anb  perabbenture  no  Cntt^ 
neeofui  to  maintain  an  aaton  fo?  mean  p?ofit0.  Curia  ad-  g  cw.  301, 

vifare  vulc. 


Morgaa 
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Morgan  and  Vaughan. 

a  Jones  170.10.  '"T^Cnaiit  (11  a  elicit  of  Dotocr,  bctng  an  3lnfatit, 
Raym.  455.  j[  appcatED  tijj  attojiic?  s  aiiti  aftec  Jutiijment  n« 
gaiittt  Oim,  b^ougljt  a  aicit  of  €iro?,  aim  airiBiiEti  tW 
toi  Ccto?,  fjoto  tfjat  Ije  betiiff  an  anfaut  toitljiii  tlje  age  of 
SDne  anU  Ctoentp,  viz.  quatuordecim  annor',  &  non  am- 
plius,  at  Abergavenny  in  tlje  Countp  Of  Monmouth  ap= 

peaccD  bp  atto?ncj?,  tufjErcas  Ije  fljouin  fjaDc  appcacED  bp 
<J5uatUtan  5  anD  tm  ll\t\t  of  Ccio?  bo?e  Tefte  toitDm  lEfs 
tban  fEben  ^Eac0  aftEttnatDgs  ^  ano  in  tljt0  2Bcit  of  €t- 
ro?,  tbe  plaintiff  appEacEO  Ufecluifc  bp  atto^iiep :  %(x. 
tbac  t&E  €iUEfllon0  bJEtE, 

1.  3If  of  bis  oton  ©IjEtoino:,  tbig  a:Ot(t  of  Ccto?  toete 
not  ill  b?ougbt,  be  appEacino;  bEtE  too  bp  Cltto^nEp;  tobcte* 
as  if  be  ItCEte  but  jfcurtEEu  bcfo?E,  be  cannot  be  ©ne  ann 
CtoEntp  noUj.  anil  Poiiexfen  auguEH,  Cbat  be  IboulD  not 
00  from  tbat  be  ban  acfenotolEbgeD  upon  tbe  Eeco?D  ^  be 
afftEEli  bete,  tbe  viz.  uiais  not  traijErrable ;  but  pet  (aiD, 
tbat  toben  ©ucplufaffe  conttari^nt  o?  tEpugnant  to  tbe 
C^attec  p?ecEiiEht  ijs  allebgcu,  tbat  tben  it  (ball  butt ;  anD 
citeu  9  Cafe,  tobcce  one  DfclatE0  tbat  A.  being  of  tbe 
9ge  of  ©ijcteen  beeanie  bounti,  &c.  tbat  bete  tbe  plaintiff 
fljall  not  00  from  tw,  tbougb  it  ban  not  been  niatectal 
to  babeJaiD  itfo.  ,  , 

^.  pz  faiD  tbat  tbe  Crial  toad  ill,  fo?  tbe  JJTiial  toasJ 
at  Abergavenny,  ant  tbat  tbe  lanU  lap  m  another  Coun- 
ty v  anil  tbe  C[2Jiit  of  Doiuec  toagi  b?ou0bt  in  London, 
ann  tbat  tbe  Crial  ougbt  to  babe  been  tobete  tbe  lanD 
lap. 

Holt  .1.  Co  tbe  fira  point  fain,  Cbat  tbe  viz.  toas  not  ma* 
terial  o|  tcabEtfablE,  anu  tbat  tbcccfo?e  tbe  pattp  (bouia 
not  be  EffoppEti  ^  anti  tbat  bete  tbe  Jubilance  toajs,  tobe^ 

•^  •       tbet  tbe  Partp  toas  infra  atatem  0?  not* 

2.  ipE  fain,  tbat  tobere  Eigbt  of  ILanti  bepentid  upon 
3Infancp,  tberc  Crial  of  ^Infancp  (ball  be  tobete  tbe  Lann 
IiE0  5  but  tobete  it  Uotb  not,  tobere  Commo?ancp ;  anti  if 
no  Commo?nncp,  tobere  tbe  CCIrit  iss  b?ougbt  -■>  fo|  tbere 
be  (ball  be  intcnOEb  commo?ant.  OBut  tbe  Chief  Juftice 
as  to  tfiis  point  belf,  tbat  in  all  Cafes  tobere  tbe  part? 
plcabs  tbat  be  toas  toitbin  age  at  b.  auo  alleoges  a  piacp, 

I  tbat 
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tljflt  tljcte  tlie  Ccial  map  be  toell  enoufffj  toDcce  'tis  af= 
leOffcDi  iDbcre  no  ll^lcice  (0  nllcDgcD,  tljcic  in  pctfuiial 
aaton0  tDljfic  tfjc  mnt  is  bjougbt ;  ano  in  teal  3rtion3 
toOere  tlje  Eigljt  of  tljc  lanti  tiepeiins  upon  3nfanco , 
tljcce  tljE  (JTrial  10  to  lie  tDljcre  tlje  LaiiD  Uts  5  aun  if  not, 
ij)5£re  tlje  Action  is  bjotigbt. 

I.  atiD  30  to  t6e  fitit  Point  tljcp  fccm'n  to  fjoIU  tDe  viz. 
not  material  5  nno  Dolbin  citeD,  Dyer  289.  anu  tbep  faiD, 
if  one  tECtte0  a  Mtit  bearing  Date  in  Cerni,  viz.  fucij 
a  Dap,  toljicf)  10  out  of  Cerm,  pet  it  mi  not  (jurt  ^  anD 
after  per  totam  Curiam  tijefe  point0  tDcce  fo  (jolDen,  ann 
t(je  ^luugment  reucrfeD  nifi-,  nntj  upon  Saturday  tbep 
(Ijcinen  neiu  €ccoj0,  anti  fo  it  Uicnt  ober  to  tlje  nert 
Cctm*  3it  toas!  fain,  tijat  tlje  Kcco?D  toa0  before  ttoo  3lu-- 
{i\ce!S  of  tljc  (JDjauo  S'Cinon0  in  Wales,  anD  tljat  it  teas 
tcturncD  but  bp  one,  anO  not  fljeton  tljat  tlje  otber  is 
Dcao ;  but  'tms  anfujercn,  tljat  tjiep  are  Julttceg  bp  pa-- 
tent,  auD  tljat  tlje  Ecco?o  luag  30  mticlj  before  t&e  one 
90  tljc  otl)ct  j  ano  t&erefoie  tuell  enouglj. 

The  King  againjl  Vaughan. 

II.  Tl  CfolueU  t&at  a  Eefufal  of  tlje  ©atlj  of  S)up?eni«. 
|\  cp  bp  5  Jac.  4.  incur0  a  pjcmunirc,  if  it  be 
tcnu^cD  b^  Jufliccs  of  aoifc  onD  (Saolticiiberp,  tijougD  ic 
fiatlj  not  been  tenoereD  bp  the  Bifhop  :  %  W&  littciuifc 
IjElD,  tbat  tbougl)  in  tbe  Inuiament  it  Dotlj  not  appear 
tljat  it  6)30  bp  a  %[.\^izz  of  ^SaoIDciiUcrp 5  pet  aftetuiatus 
it  appcarino;  in  tbe  Pladta,  it  luae  to£ll  cnouglj ;  anD  tljere- 
foje  tlj{0  being  upon  a  Klrit  of  (£rro?,  tDe' JiiUffment  tyag 
affitmeD :  dji0  U)a0  moijeD  again  Hill.  Term  following, 
anD  IjelD  ut  fupra ;  anD  afterti)arD0  P.  ^4  Car.  2.  tlje  Court 
continueD  in  tbat  Opinion,  tfjouglj  Jones  fecnicD  to  D(f= 
fent  i  auD  tlje  filing  IjaD  ljl0  JuDgment,  tljouglj  Saunders 
took  Crception  ^  fo?  tbat  tbe  3!uDgment  U)3S,  tbat  tbe 

€)atlj  being  tenDereD  to  Ijim,  Ije  recufavit  facramentum, 
omitting  praeftare,  iDijiclj  10  tlje  s:Oo?D  of  tlje  as,  ano  in 
all  p?eceDent0  ^  but  pet  not  allotoeo,  fo?  if  it  IjaO  \izm  re- 
cufavit onip,  it  DaO  been  Well,    S^J^crefo^e,  &c. 


C  2  Ano- 
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Anonymtis^ 

12.  T|5  Ctoljcc  DefcnUant  plenty,  tfjat  plaintiff  at  tfje 
1  Cime  of  t(jc  acttou  b^ouffbt  fjan  iiot(jfiijr  nifi  fimui 
cum  t\)c  DefcnBant  ^  it  tijas  ntouco  tbat  t[)(0  amotmten 
i)Ut  to  tljp  ffcneral  Jfliie  5  6ut  it  tnas  boiDen  a  goon  jjica 
in  abatement,  fo?  tbat  an  SRton  of  Crouct  HotO  not  lie 
6i?  one  Ccnant  in  Common  againa  onotOer. 

^he  King  and  Wade. 

*  Jones  loj.  is.TTjT  ADE  \x!(i$  finetJ  ©ne  ftimtiicti  poimtisf  fo? 
V  V  'Barrctrp,  mljicfj  teas  leUieo  ip  levari  fac.  ano 
g)ic  Thomas  Culpeper  ntoucD,  ftotiJ  tbat  Ije  Inas  larmec 
of  tbe  Dutchy  of  Lancafter,  anD  fjtiti  aU  Jfinre,  &c. 
0ranteti  5  onu  t&at  tfte  patent  me  atfenotDlctigcD  by  the 
9tto?nci)  in  tfje  Exchequer,  aiiH  tfjcrefoK  p?apfU  rl'nt  fje 
migbt  ijabe  t&is  jfmc ;  tbe  Court  fatu,  tfjat  ir.  ir.ua  plead 
l)i0  patent  tfjcre,  before  t&ep  coulu  tnfee  Boticc  of  it ; 
ano  tbat  if  tbep  C&oum  pap  tbis  jFfne  to  bim.  tbe  Cletfe 
flf  tbe  Croton,  tubo  I0  aceountabic  unto  tbc  Exchequer, 
tooulti  babe  notbino;  to  (bf to ;  anD  tberefoje  faio,  be  tucuHi 

Ho  tOell  to  get  an  €)2Der  out  of  tbc  Exchequer.  anD  Dol- 
bin  faiO,  bote  tbat  tbc  Archbiihop  of  Canterbury  rlamieO 
fueb  Jfineg  in  Croydon  ;  anH  bOto  tbat  Chief  Juftlce  Hide 

toouio  not  flUoto  tbcm,  till  tbe  patent  toag  plcaUiO,  ano 
ncltnotDleD0cti  in  tljat  €omu 

ne  King  and  All  Souls  College  in  Oxon. 

a  Jones  174. 14-  T^  ^  <S  College  of  All  Souls  return,  boto  tbat  tbe? 
1  toere  founoeo  bp  H.  6.  at  tbe  Ecqucff  of  Hen- 
ry Chichley,  Archbifhop  of  Canterbury,  anD  return  tbe 
etatute0  of  tbeir  College ;  anD  tbat  bp  tbem  tbe  Arch- 
biihop  of  Canterbury  fo?  tbe  Cime  being,  i0  to  be  tbCiC 
Vifitor,  anD  bp  tbeir  S)tatutt0  to  Dtterniinc  all  <^?(ei]anee0, 
anD  qrurnino:  out  of  Jre!loU)0  5  ano  Boto  tdat  W.  10  Arch- 
bifhop of  Canterbury,  &c. 


Term.  Mich.  ^^  Car.  1.  R.  B.  13 

Co  tl)i0  Pollexfen  tfifeC0  ttDO  €]CCCption0  ;  f  itff,  tl)C\f 

IfjcU)  tljat  tl)c  Archbifhop  10  to  Hetetmitic  about  Curning: 
out  of  if c!!ou)0  i  but  Jjcrcbp  Ijc  batO  no  I^oUjec  to  aomit, 
fliio  to  oetcrmine  concerning  tfjetn,  bcfoic  be  10  a  jfclloiu, 
foi  till  tbcn  be  10  not  DiDtablc,  no?  tuitljin  tbe  €)Ocictp ; 
but  to  tOi0  tbc  Court  fnio,  tbat  bj>  bcino;  atfito?  be  batb 
potocr  eo  nomine  to  Determine  all  S^attct0  tbat  conic 
a0  <S?icbance0  bcfo?e  Dim,  Cunlef0  &e  be  particularip  ticn 
up  bp  tbe  «^tatute)  ano  tbat  if  be  can  put  one  out,  ann 
DEp?iUe  btm  of  W  Jfreefjoio,  a  fortiori  be  map  Uctermme 
concernino:  bi0  aomiirion^  and  tbep  b^iofurtbct,  bofatbat 
tbere  tuaQ  no  appeal  from  tlje  21ifito?  to  anp  otbcr,  0?  to 
anp  before  btm ;  but  tbat  (je  i0  a  Jutjge  of  tbcir  otoii 
Conftituttng,  anti  tbat  be  batb  a  pouier  arbitrarp,  info* 
mucb,  tbat  if  be  toill  Hot  mencie  at  all,  oj  not  Do  tbem 
^lUfiice,  tobcn  be  Dotlj  mcDDle,  tbat  pet  tbep  mutt  fubmit. 
2.  3it  appcar0  w.  uias  Archbifhop  at  tl)£  Cimc  of  tbe 
Return ;  but  it  Dotb  not  appear  tbat  be  tDa0  at  tbe  Ctme 
of  tbe  Ecfufal  ^  but  tbi0  too  tija0  not  allolueD,  fo?  fo  a 
(Llifito?  (IjoulD  not  be  able  to  Determine  a  <J5^ieljance  in  Ins 
P2cDcceiroV0  STime ;  but  baiiiuQ;  fljetocD  tbat  tbcte  10  a  Cii- 
fitoi,  it  10  toeil  cnoujjb*    3nD  in  Detcrminino:  tbi0  Cafe, 

O?.  Patrick'0  Cafe,    D?»  Wiihnngton0  Cafe,  Di.  Ko- 

bert'0  Cafe,  D?.  Appleford'0  Cafe,"  toere  a!l  remcmbercD 
anD  alloujcD  fo?  Uain  ?  auD  a  perempto?p  Mandamus  oe* 
niED  after  feucral  acgument0. 

Cockman  and  Farrer. 

15.  npCnant  fO|  life,  KemainDct  in  Cail,  EemainDcr  2  joncs  isi. 
1  in  jFee  ^  Cenant  in  Cail  lcbic0  a  jfine,  anD  tlje^*y'^  4^'- 
^eir  of  btm  in  Eemamocr  in  fee  fo?tp  |5ear0  after  brings 
a  CO  tit  of  Ccro? ;  anD  aiHiffneD  fo?  Ctro?,  tbat  tbe  ©Urit 
of  Covenant  bo?e  Tefte  after  tljc  Deatb  of  tbe  Conufo?, 
iDbicb  U)a0  ai^mitteD  fo?  Crco?  5  hat  if  tlji0  jfinc  toito 
5??oclamation0  ujere  not  a  T5ar  to  tbe  ffiUrit  of  Crro?,  fitie 
^eac0  being  pal?,  tija0  tbe  duellion.  Treby  fo?  tbe  plain* 
tiff  in  tbe  mm  of  Crro? :  a  CJllrit  of  Ctto?  i0  n  Com^ 
million  fo?  tbe  3uD0e0  to  infpert  tbe  JFine,  auD  fee  if  tijccc 
be  Crro?  in  it,  o?  not  5  note  fo?  tbijg  fine  to  be  plcaoeD  in 
'Bar  of  tbi0  ^cit  10  abfucD,  anD  againtt  a  plain  ^a%im 
in  ILatX),  non  adduci  poteft  exceptio  ejufdem  rei  cujus  peti- 

tur 
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tur  diflblutio ;  tljerefo^e  if  an  Dtit  hnnQ  a  llltit  of  €t' 
ro?  to  rruci'fc  tf)e  attalnDcc  of  fjis  anccfto?,  tljoug:!)  tOe 
attaiiiBci-  Ijatlj  co?riipteli  tlje  OSIocD,  fo  tijat  Dc  can  fjaue 
no  rpeic  5  pet  tljis  attainoer  cannot  be  picaDeo  in  Dlfabi= 
lifp :  €)o  iikeiuife  if  a  Jpctfon  be  outlaiueo  in  a  pccfonal 
aaion,  tljls  ©Htlatoip  cannot  be  picancD  in  Difabilitp  of 
!}|0  pecfon.  |3e  fjcID,  tljat  an  ctconeouo  Jfine  binDS  'till 
'tis  teiierfcD,  ann  tfjat  (je  tljat  (jatlj  Citle  ta  tei)ecfe  a  ifine 
bp  €ttoi  Ijatl)  not  tfjecebp  Uicc&Ip  ^itlc  to  tbe  lanu^  foj 
t&at  if  it  DefcenD  to  Ijim,  it  mik$  no  Eemitter,  luljicj 
t&cp  agreeO*  Owen  21.  jjpe  took  a  DifFercnce  toljcre  tljcre 
i^  a  Conmion  Eccoberp  0?  JuDgment  p?cceDcnt,  anD  tDeu 
n  JFine  ano  poclaniation,  tfjat  t6i0  tDill  be  a  T5at  to  re^ 
uetfe  tljE  ^luiiffoiciitj  &c.  ano  likeiDiCe  all  tDe  Court  Belli, 
tljat  if  tljEce  (lao  been  a  rubCequent  jfine,  t&at  it  tooulD 
fjaijE  faarreo  this  COtit  of  Ciro?  to  reUftfe  tlje  jfine  p?E» 
ccnent  5  antJ  tljep  [jeID  lifecUJife,  tftat  a  ifine  being;  lelJieD 
of  antient  Demefne,  tfiat  it  Ojall  not  be  pleatJED  in  "Bac 
to  a  Writ  of  Difceit  bp  tfje  iLo?0  upon  tlje  abotiefaio 
iJ0atim,  9nD  tlje  Couit  faiD  in  C.  B.  tobcce  a  jfine  is 
lebicD  in  anotljct'0  iBame,  o?  anp  ot&ct  Cljinpf,  toljetebp 
it  appeaifi  nebet  to  ijabe  bm\  a  latoful  fine,  tljcp  fet 
tljem  afiDE  cbcrp  Dap,  tljouob  aftec  fiue  #£ar0.  JuDrr* 
ment  mag  gtijen  Ijcre  fo|  tlje  Keberfal :  (JLitcD  per  Holt 
Chief  Juftice.  P.  5  W.  &  M.  R.  B. 

Lord  Brounker  ar^d  Sir  Robert  Atkyns ;  antea. 

a  Jones  169. 1  ^-  T 15  tDis  CaCc,  tfjete  Cljfngg  tuere  refoltJEli  per  totam 
1  Curiam,  in  tlje  CDattct  of  jfonnDation  of  @t.  Ca. 
tharine'0  ^ofpltal,  by  Eleanor,  duecn  DotDacCC  Of  Hen- 
ry III.  tljCCe  ftias  tbiS  dlaufe,  refervantes  nobis  &  Reginis 
AnglisE  nobis  fuccedentibus  jus  advocationis,  &  Patronatus, 

&c.    Clje  Cafe  Depentiing  upon  tW  Claufe  mainlp  pjoUcD 

tbi0  :  Henr.  Maria,  Clueen  DotoatJCC  of  Car.  i.  ffCailtCD 
t\}t  S^affetfljip  of  €)t*  Catharine'0  to  George  Montague, 
April  30,  1 66 1.  Catharine  flDUCen  Canf0?t,  fftantCD  tlje 
^aftetOjip  of  %t,  Catharine'0  to  %it  Robert  Atkyns  in 
1671.  George  Montague  DicjS  July  1681.  anO  in  Aoguft 
foliolDlnfl:,  tbe  C^ucen  grants  it  to  lo?ii  Brounker :  i^cre* 
upon  tbe  €luellion  toas,  tobetbec  tbe  «©?ant  of  Hen. 
Maria,  Ciuccn  Dotpagcc,  (upon  tbe  Wioi^&  of  tbe  €^iit' 

tec 
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tec  of  ifountsfltion)  U)a0  goon  to  George  Montague  a0  a 
(ipjant,  0}  onip  ns  a  pccfonal  Sppoditment,  to  lietftniiiic 
luljeii  tljEie  fljOUlD  be  a  Queen  Dowager,  fo?  %it  Robert 
nillCf)  infllteD,  tljat  tljC  Queen  Dowger'0  jntcicft  ccafeD, 
VDfjen  e^ec  tfjcre  tuas  a  Queen  Confort ;  Witl)  if  fo,  tfjcn 
tfje  r^ofpital  uiag  not  full  of  Montague,  at  tbe  Ctmc  of 
©ft  Roberta  #Mnt  ^  niiD  fo  t()js  t^^iiit  luas  goon.  Mtict 
if  tfji0  point  fljjuio  be  againft  Ijim,  Ije  contEiiDeD,  tijat  tt 
mas  a  lap  cpofultal,  atiti  giantable  in  EcDerfion.  90  to 
the  ficft,  t(3E  Court  DeID  clearfp,  tljat  tOe  JntEtcfl  aiiD 
I^otnEC  of  Difpofiiifi:  of  tOe  roofpital,  being  beftco  in  a 
Queen  Confort,  BOtlj  not  Determine  bp  [jCt  bECOminiJ  Dow- 
ager, tbcrc  bfinff  no  moihs  in  tbe  J^atent  tDat  gitie  fucfj 
aDiteftiou;  ano  tljecefo^e  beino:  {jenecal,  it  ftall  be  fo? 
life,  anD  tbe  latu  toill  not  alloio  in  Con(!ru8ion  fuel)  a 
ncfultojp  IliinD  of  3inf)ccitonce  ^  but  if  it  ban  been  fo  fpe- 
cialip  liniiten,  being  nn  JpecEDitanient  netolp  tteateD,  per-- 
bap0"  ft  migbt  be  otbectoife :  Cljep  belO  furtber,  tbat  Iftc 
temain0  a  Clueen  after  tlje  Deatb  of  tbe  t^ing,  ann  batij 
altr>ap0  bet  p?i\)flegE  alloiven  \}zt  in  tlje  CjCCbEQuec  ^  but 
Pemberton  faiD,  peratJbentme  a  Countefs  ougfjt  to  be 
nameti  in  a  C£lrit  ComitifTa  DotilTa,  otljertolfe  it  tooulo  be 
an  gbatrnicnt :  90  to  tbe  fcconn,  tljep  bElD  liltetpife,  tbat 
it  tija0  no  ©fficc  grantable  in  JRcberfion,  (tbougO  it  loas 
amiiittcD  a  Lap  Oofp(tal)  anD  altbougb'tbep  Uronglp  ar-- 
gucu  tl)i0  l^oiiit  migfjt  be  founn  fpeciaiip,  tbe  Court  ujouID 
not*  :jn  tbi0  Cafe,  tbe  Boiifuit  againfl  Robert  Atkyns 
fn  a  former  Crfal  bettoecn  bun  anti  Montague  tbe  late  ^a^ 
fier,  U)a0  gibcn  in  Cbioence,  tbougb  tbe  Counfel  obiccteD 
tbat  tbe  99aflet  coniE0  not  in  P?ibitp,  ann  tbat  tbcre  teas 
mo?e  gitjen  in  Cbibence  bere,  tban  in  tbe  fo?mcc  Criaf. 

OBUt  Pemberton  Chief  Juftice  fafO,  tbat  a  @iUCCe{ro|  COme0 

fn  unDcc  W  PiebecelTo?,  anD  i0  like  to  an  ^eir  ann  sancc- 
celfo?.    Speed's  Chronicle  Uja0  giben  in  CWtience  to  p?obe 

tbe  Deatb  of  Ifabel  Queen  Dowager  to  E.  2.  anD  tbOUgb 
Maynard  fcenieO  to  oppofe  it,  anD  DolbinCaiDit  toa0  Done 
b^  Confcnt  5  pet  tbe  Chief  Juftice  faiD,  be  feneU)  not 
toljat  bettet  13?oof  tbep  coulD  babe*  9nD  Wallop  faiD, 
tbat  in  tbe  Lord's  Houfe,  ft  toa0  aDniitteD  bp  tbcm  foi 
gooD  CbiDencE  in  tbe  iojD  Bridgwater'js  Cafe* 


O  Kear- 
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O  Kearny's  Cafe. 

1  Jones  iSo.  ij-  f~\  Kcamcy  being  outlatDcD  fo?  i|)iff6  Creafon,  tnas 
v^  b^ouffljt  to  tOe  TBac,  aim  UcmanliEii  toljat  fie 
ijaD  to  fap,  tobp  €jCecutfon  fl^oulD  not  be  atoarOED  a= 
gafiia  f)(m ;  be  faiD,  (fjabinff  at  tbe  firft  beio  up  bi^  ^anti) 
I)e  ijaD  a  OUtit  of  Ccro^  anti  pjapeti  it  mtgbt  be  alloloeD; 
lubicD  being  tcab,  tbe  Court  ojbeteti  bim  to  aflign  W 
Crro?6,  U)I)tCb  be  bio  in  propria  perfona  ore  tenus.    Cjje 

€110?  be  afliffneo  iua$,  tbat  be  teas  out  of  England  at  tbe 
Ctme  of  tbe  Exigent  atuatbeb ;  tben  be  piapeb  Counfel 
to  maintain  W  €tro?,  and  'tuias  grantco  ;  anb  To  be 
b)a0  remanbeb*  aftettnarbs  tbe  Jurp  being  at  05ar,  tljep 
wn  cbargeb  to  enquire  of  tbe  31fliie  bcttoeen  tbe  King 
anb  tbe  Prifoner ;  tobo  alHgneb  fo?  Crto?,  tbat  be  loag 
put  of  England,  from  tbe  beginning  of  December  till 
November  follotofng ;  anb  Upon  tbi0,  3fl"ue  toajai  joineb, 
anb  tbe  3iurp  cbatgeb  to  enquire  tobetbec  be  tnasi  beyond 
Sea,  0|  in  England,  at  tbe  Cinie  of  tbe  Exigent  abiatH* 
cb;  anb  t^z  piocefg,  anb  tbe  feberal  Cpttionjs  of 
bim  toece  reab.  o  Kearney  bp  four  0?  fibe  enitncfrc0, 
ViW\)  toere  fii)0?n  upon  tbio  collateral  giCTue,  p?obeb, 
tbat  be  teas  at  Paris  from  tbe  'Beginning  of  December 
to  July  following,  tbe  Quinto  exadus  bring  tbe  2d  of 
June,  returnable  ttoo  Dap0  after :  3t  toass  ob|caeb,  tljat 
be  bnb  not  p^obeb  all  tbe  Cime  ixi  IKTue  ^  but  tbe  Court 
faib,  be  babing  p^obeb  \)z  b)a0  out  of  England  at  tbe 
Cime  of  tbe  Exigent,  tbat  i0  tbe  ©ubffance,  anb  tbe 
otber  immaterial  ^  toberefo^e  be  b)a0  tcmanbeb  afrer  tbe 
BIlTue  founb  fo;  bim,  anb  ojbereb  to  be  bjougbt  tbe  nett 
Dap,  bJbrn  tfeep  bioulb  tcbetfc  tbe  Sttainber ;  tbe  nejct 
Dap  be  being  at  tbe  Xar,  tbe  Court  rcbcrfcb  \M  ©ut* 
iato?p,  anb  p^efentlp  atraigneb  bim  upon  tbe  lubictnienL 

V.  I  Cr.  i6%i  2.  Cr.  464. 


Anony- 


\ 
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Anonymus. 

18.  T^  an  aston  of Dcbttfje  plaintiff oeclar eg, tfjnt  Mjfte^  ^  Jones  is^. 
J  ns  A.  B.  tros  actcttPD,  bp  Oittue  of  n  plaint  in 

tbe  Poultry  Counter,  tljat  tlje  DefEnnant  bjj  ©pecialtp 
p^omifcD  tfjat  A.  B.  ajoulB  put  in  TSail,  bp  fuclj  a  Dap  5 
anD  if  fjc  tJiU  not,  tljat  tljcn  tfjc  DefcntiaJitjj  iiouio  paj*  to  tljc 
piaintiif  tuljat  OjonlD  be  Due  from  A.  B.  to  [jim  tfje  plaui^ 
tiff  J  anu  abcrs,  tijat  tbeie  tuniei  mie  from  A.  B.  250  l. 
tljat  A.  B.  bao  not  put  in  'Bail,  no?  bao  tlje  Defenoant 

paiD  tlje  faiO  250  I,  aut  aliquem  inde  denarium  :  fpcrc  tbe 

Defendant  map  citbcr  pleao  nil  debet,  0?  tafee  aiTue  upon 
tOe  auerment,  tljat  A.  B.  tiiu  not  otoe  tlje  plaintiff  2  50 1. 
(01  tbousU  ft  be  true,  tljat  tobece  tbc  Defenoant  id  cbargen 
in  a  ®nm  certain  bp  €>pecialtp,  tbat  tbere  be  (l^all  not 
pleao  nil  debet ;  pet  toben  tbcte  i&  no  Sum  in  certain, 
but  tbat  tbfs  is  to  be  niabc  appear  b^  ^berment,  't(0  O' 
tbertoife,  nuD  an  Action  of  Debt  lies  in  tljig  anb  tbe  like 
€afc0  ;  but  tbe  Eeplication  in  fucb  Cafe  ougbt  to  be, 
tbat  be  OlUCia!  not  tbe  250  1.  aut  aliquem  inde  denarium. 

Holms  and  Meniell.  . 

[•- 

19.  TdOBnicnt  tons  irfben  tljis  Cctrii,  in  tbe  Cafe  bC'^Jo"cs  172. 
J  ttoccn  Holms  a~nt)  Meniell,  tobicb  toas,  Cenant  (n^-^y^-^j^- 

iFee,  babinu  tino  Dangbters,  Debifejj  his  Lands  in  Que- 
ftion  to  his  two  Daughters  and  their  Heirs,  equally  to  be 
divided  between  them  ;  and  if  they  die  without  IfTue,  then 
all  his  Land  to  remain  over  to  his  Nephew  Francis  Me- 
niell. ©ne  of  tbe  Dangbters  Dies  toitbout  JtTue ;  ann  if 
Francis  tbe  l2cpbftD  fljail  boftc  tbfs  ^^oictp,  0?  tijat  it 
ITjall  be  to  tbe  ©tfter,  toas  tbe  ClueRton :  Cljis  Clucftion 
tuas  argucD  bp  Williams  auD  Holt;  Finch  auD  Pollexfen 
babino:  arguco' it  before*  fpe  obferbcD,  firft,  bp  tbe  KIojDs 
tbcm  t\tio  aiiD  tbric  l^^cirs,  it  being  in  a  S^Otll,  tbep  toere 
Cenants  in  Common  of  an  (Eftate  in  JFcc.  Secondly, 
auD  if  tbcp  Dieo  UJitbout  JfTuc,  IHcmainDer,  &c.  tbefe 
taojDd  bp  Implication  maKe  it  an  Cftate^tail  5  tobicb  ba* 
ijtnj  fucb  effect,  fljall  ncbcr  babe  a  Double  Implication  to 
ralfc  rrofs  L^cmauibeis!.    cpe  faiD,  tbe"  ftierc  Diftinft  C- 

D  '  flates. 
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(!ate0,  antJ  Ijao  liUctoife  nifiina  DEtEinunntiono,  anD  tfjat 
'tin  t&e  JBiituie  of  a  IxcmniuDci:  to  fall  in  li^offcffloii,  asi 
eacl)  feUfral  Cflatc  to()Et£Oit  it  DcpeiiDS,  oetcrminetfj* 
^e  rccniED  to  tal?E  it  cleat,  tijat  if  tfje  DclJife  (jao  been 
to  tDe  tiDO  DaugDters  ut  iupra,  Ecinainrjft  to  fits  @>on 
9110  rpeit  apparent,  tfjat  \)e  (t)OUID  fiaUe  enteieD  pjefetuip 
upon  tge  Deat{)  of  one  toitfioiit  l^te  ^  fo  if  it  fiao  been 
to  tiDO  Strangers  ut  fupra,  Eemainnec  oUcc  (tOe  Court 
mo  not  acmit  it  to  be  fo  cleat),  fpe  allotocD  not  tbe  Dif* 
fecence  tnljete  tbe  Demife  10  to  two,  anD  tof)ecc  to  three. 
Jpe  nientioneo  a  Cafe  bettoeen  Cumner  anO  Cofwell,  loljere 
one  feifcD  of  tUio  ifl^ano?0.  Dale  anD  Sale,  jjaije  one  to 
1  A.  in  ^ail,  anotljec  to  R.  in  Call  5  anD  if  tbep  Die  UiitD' 
out  JlTue,  ISeniainDec  to  W.  one  DieD  toitbcut  3if[{it  ^  tbe 
99oictp  toajj  aDiuDgieD  to  bim  in  KcmainDer,  a0  be  baD  it 
of  ^ic  Simon  Degge.  pz  citeD  Moor  124.  Rolle,  Eftate 
839.  Dyer  171,  ^og,  3:50.  2  Cr.  56.  RoIIe,  Remainder  416. 

Holr.  'Ci!3  an  (Sffate=tail  bp  amplication,  fo?  tbe  "Be^ 
ncfit  of  tbem  in  EeniainDct ;  anD  tbctcfo?e,  if  tbe  De-- 

mife  baD  been  to  J.  S.  when  my  two  Daughters  die  with- 
out liTue,  he  (hould  dot  have  entered  till  both  were  dead 
without  ilTue  :  jfo?  f)ete  tbP  tatD  mafeing  an  Cflate-tail  bp 
implication,  tbat  tbe  m\i\l  of  tbe  Deliifo?  map  tahc  (£f= 
fea,  baDing  fatisficD  tbat,  fljail  ncDet  tafee  mo?c  tban  of 
Bcceflltp  fcom  tbe  Daugbtets  ^  anD  put  tbe  Cafe  cIteD  in 
Altham'0  Cafe,  8th  Report,  tDfjctc  if  lanDS  ate  giucn  to 
a  Si9an,  anD  tlje  l|)eit0  of  W  T5oDp,  habendum  to  bim 
anD  bifi  ^eic0,  'tis  an  Cftate-tail,  anD  a  jfee  etpeafant ; 
if  to  bim  auD  bis  l|)cic0,  habendum  to  Dim  anD  tDc  ^eits 
of  Ijis  "BoDp,  'tl0  an  €(late=tail,  &c. 

Trinity-Term  it  tDa0  atgUCD,  bp  Maynard  anD  Saun- 
ders :  Maynard  tnent  genttaUp  upon  no  €tfate  b^  3impli» 
cation,  lobece  an  ecp^efs  Cftate  i0  gitien  ^  (tbi0  tbe  Coutt 
DenieD)  anD  tljat  tbep  tuoulD  not  b^  ConStuaion  malte  an 
3lntention  of  tbe  l^actp,  toDcte  tDete  tuece  not  2^10^00  ta 
enforce  it. 

I.  Saunders  fo?  t&e  Daugbtets,  cuDeauouteD  to  p^obe 
tljat  tbe  :jntcnt  of  tbe  DeDifo?  tua0,  tbat  Francis  fbouin 
not  talte,  tili  bot&  luece  DeaD,  anD  fo?  t&at  tbe  iKLlo?Ds  ate 
plant  ^  (anD  if  tbep  Die  luit&out  Mit,  tljen  all  mp  lanDS 
to  teniain)  one  being  DeaD  tuitbout  JlTuc,  no  Q^an  can  fap 
tbep  are  DeaD  tuitbout  JCTue  ^  anD  all  mp  lanDs  lljeU),  tbat 
lie  meant  toDen  (je  C^oulD  taUe,  ije  tijoulD  take  all:  ^notbcce^ 
2  fo?e 
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fo?c  (je  mud  Ijaue  tlje  Q5oictp  of  tljc  fiirDiUiiig:  S)tacr,  o? 
fiap  till  flje  tic  tDitijoiit  ^ffuc  too ;  anO  tfjat  l)e  QjoulD  oa 
fo,  tons  tlje  Jntent  of  tbe  Ceffato?,  lubo  in  tfjc  ficft  19Iace 
meant  to  p?oDiDe  fo?  fjts  otoii  (JTijilDKn  W  ttoo  Dauj5fj« 
tcc0,  aiiD  tljEit  Cpfir0,  toljcrebp  tfjep  (jeio  an  (Sftatc  tn  fee 
30  Cenant0  in  Common  ^  ano  if  one  ban  tp'D  teitljcuc 
3i(r«e,  tlje  otljec  tuouiD  ftabc  been  Ijcc  Ipetr,  bao  tbe  COtU 
ffoiie  no  futtbec.  €be  otbec  eilo?D0,  and  if  they  die 
without  ifliie,  mafeing  tbat  tobicb  toas  a  jFcefimpIe  to  be^ 
come  a  jfcc-Cail  bp  implication,  beino;  a  €bin(j  owlp  fo| 
tlje  "Benefit  of  bim  in  EemainDcr,  njall  ncDcr  cartp  moje 
tban  a  bflce  IRemainoer.  ann  tbetefoje  M.  30.  Car.  2.  K.  B. 
Cane  anD  James,  one  galie  lLanD0  to  A.  anO  bis  IDeir©^ 
anD  if  A.  tjie  toitbout  ^eit0  of  bt0  'BoDp,  tbat  bi0  Bu 
flee  fljoulD  baUe  600  1.  Adjudged  an  Cftate  in  fee.  Se- 
condly, Cbi0  beinff  ln$  3Intent,  it  (lanD0  tuitb  tbe  Eule0 
of  lato^  fo?  tbat  be  fap0,tbat  if  be  bao  Dc^tfcO  in  C£rm0  of 
9rt,  no  ^an  luoulD  baue  DenieU  but  it  bao  been  gooD. 
J150YD  tbe  latD  tDlil  by  ConCicuat'on  fupplp  tbofe  2Ho?D0 
of  art,  in  jfaDouc  of  tbe  Cellato?,  \d\}0  i0  bp  it  intenoeD 
jnops  Confiiii ;  anu  l)z  fap'D,  tbat  teas  tbe  Eeafon  of  tbe 
Conltraction  in  Matthew  Manning0  Cafe,  fo?  cleatlp,  if 
one  giUEC  a  leafe  fo?  ^earg  to  one  fo?  t\is  life,  tbe  Ee.- 
mainuer  to  anotbec ;  tbe  fitd  batb  nil  tljc  Cfiate,  anD  tbe 
frconti  can  baue  notbing  5  but  fo?  tbat,  if  tbe  Ceffatoi 
fcau  giijen  tbe  leafe  to  bim  in  EemalnUer,  after  tbe 
r^eath  of  tbe  fitft  Debifee^  tbat  pet  Durinff  tbe  Life  of  tbe 
firft  De\)ifee,  be  migbt  baDe  gitien  tbe  leafe  to  tnbom  be 
trouio.  till  tbe  ficft  Oetiifee  Diet!  ^  tberefo?e  tbep  conffrueD 
it  gooD  itp  toap  of  ejeecuto?p  Debife*  Cpe  faiD,  tbere 
migbt  be  crofo  EeniainDct0,  Vubece  tiuo,  not  tobere  tb?ee  5 
anD  mcnttoneD  tbe  ©pmion  of  Dodderidge,  2  Rolls,   281, 

m  Gilbert  anD  Wittie'0  Cafe,  ipe  temcmb?cD  tobat  Chief- 
Juftice  Hale  faiD,  in  an  3tffumcnt  upon  ©it  Peter  Van. 
lore's  Settlement,  tbat  Uibcce  tbe  Cluefiion  Ws  upon  a 
Uimitation  of  an  afe,  tbat  in  fucb  a  Cafe  tbat  tuoulo 
not  be  gooD,  becaufe  tbe  15artp  map  babe  CounffI  ^  but 
in  Cafe  of  a  2:aui  otbettoife.  Thirdly,  pe  urgeD,  tbat 
tijofc  Cdfcs  tobicb  tofce  citcD  on  tbe  otbec  S)iDe,  are  aU 
fo?  rbc  upbolDing  tbe  3Intent  of  tbe  13artp. 

Cbe  Court  iua0  unanimouflp  of  Opinion,  tbat  JuDg» 
merit  (b>"UlD  be  entteD  fO?tbe  Sifter  againff  Francis  Meniel  5 
fo^  Pemberton  Chief  Juftice  faiD,  tbat  being  a  Debife  It 

D  3  q)au 
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(Ijnll  be  BODeineH  bp  tfje  31ntnit{oit  of  tfje  partico  5  U)&c-- 
tjiec  tbere  to£te  lepl  a:(Llo?D0  0?  not,  (jcrc  fs  a  plain  jn. 
tentlon,  ano  fucf)  as  jl^atuce  onD  JS)jurjcncc  tootiio  birrct : 
S)0  tijat  to  conftriiE  it  fo  a0  to  giUe  tbe  Innn  from  tfje 
tfje  Ccffato?'£(  oiDH  CfjilD,  to  one  nio?c  remote,  tocre  to 
tonftrue  aiyainft  Bature  ^  benuesf,  tUe  mom  are  not  f«i= 
ti0fpD,  tmlefS  it  be  Co  tafecn,  if  they  die  without  HTue, 
JDbicb  cannot  be  fattoficti  bp  ©ne's  Dptnn;  Ujttfjout  Ifiiip, 

and  all  his  Lands :  %>o  t&at  Ije  intenDcD  tbat  Francis  fljotllD 

take  all,  tDljen  Oe  bin  tafee  5  be  affrcps,  tbat  in  a  ©^ant 
it  iDOUlD  IjaDc  been  otbettoife,  fcil.  tfjat  tfje  paintiff  migfjt 
&abe  cntceD  after  tbe  Dentb  of  one  toitljout  ^glfiie ;  to;  ux 
n  (S^ant,  tbe  Wioins  are  reffatbeo  ratber  tfjan  tbe  Jntcn* 
tion  of  tbe  parties  ;  be  faio,  tbat  4  Leon.  14.  is  a  CTafe 
in  point,  ^e  faio,  tbat  Hale's  ©pinion  acco?ticD  loito 
tbis  Jubgment  5  anD  be  Itfeetoife  app?o\)cD  tbe  Difference 
taken  b^  Dodderidge  in  Gilbert  ailU  Wittie'«5  Cafe, 

Anonymus. 

20.  \  pattfbfonet  tuas  to  be  biitien  in  tbe  Cbancef. 
/V  anD  tbe  ©?afie  mane,  but  tbe  parfon  came  ana 
fillen  it  up  i  toben  t^e  €o?ps  came,  tbe  Serton 
Itient  to  open  it  again  :  €be  parfon  came  ano  took  tbe 
©pane  out  of  tbe  ®£jcton's  ^anr?,  ano  ffruck  bim  obec 
tbe  iDeao  tbat  be  blcD.  Sneii  an  attoznep  of  R.  b. 
tearaineU  tbe  parfon,  tubo  fell  upon  Sneii,  anu  after  fiien 
6im  at  tbe  affife,  Sneli  pieauen  Sur  Ton  Affauit,  ann  founu 
fo?  bttti  5  aftertoarbs  tbe  parfon  fueo  bim  in  tbe  %\iu 
titual  Court,  tobere  Sneii  pieaDs  tije  likz  piea,  loblcb 
tbep  tefufeO  5  Uibercupon  be  piapeD  a  p?obibit(on  ^  none 
teas  granted  fo?  toant  of  an  saffioauit  of  tbe  Eefufal 
of  tbe  plea,  fo?  tbe  Coutt  tooulD  not  belieUe  tbep  tooulo 
refufe  fucb  a  piea* 


Rider 
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Rider  and  FoU'les,  in  C.  B. 

21.  f  Ji5  CrobEc  fo?  a  120  1.  on  a  fpccdi!  acttlict,  tbe 
1   €afc  uiaD,  il)cn  one  Portman  tolls  a  CcaDer,  nno 
that  Oe  ftoCD  upon  Ijis  |^?iuilcn;c  of  parltanieiit,  as  tiring 
tl)t  l^!iiG0  ©crDant,  anu  upon  tOat  urns  DifchargfH  from 
an  arrcft  ^  ano  t^nt  [}c  fuffcreo  l)(mfelf  to  be  outlaturo, 
Ijaninff  Jl^.ticc  of  t|)c  Exigent.    COen  Ijc  bouno  f)is  ^'oti 
apprentice  to  t!jc  Dfftnoant,  ^mn^  no  I.  tuitbljnn  ^  af= 
tec  tljat,  tl)c  agonies  luete  afliffncB  to  tlje  paintiff  tip 
tl)C  (ZTonimtfllonfrS.     W.  Baldwin   pro  Qper.  maDe  ttoo 
ponits.  Firft,  :jf  anp  act  tone  bj)  Portman  to  mnfee  Otm 
a  T^ankrupt.    Secondly,  jf  tlje  Qfliijnment  is  gooD  ^  fo? 
t()c  firff,  bp  tljc  ©tatate  21  Jac.  a  19?oteaton  m.ifecs  ©ne 
Q  TBanltrupt,  ctljcr  tijan  One  p^oteacD  bp  l^arliamcnt,  tbai 
is  a  menial  ^g^erijant  -,  anO  if  n  Cratcj;  feecps  @t)op,  aiiD 
gets  tintfrlf  piorrctcD  in  tbe  IRoU  of  tlje  £^ii»ff  ^  ^ei'« 
Dantg,  at  mean  anU  inconfiDerable  UU^csi-^  it  mafees  Dim 
no  menial  ©rtbant,  as  in  tlje  Cafe  of  €)(r  Robert  Viner, 
toOo  toa0  tl)c  filing's  Jetoellcr,  anti  a  'Cratrer ;  anu  ao= 
/UDgeO  to  IjaUe  no  12)?il)llejJC,  (which  the  Chief  juftice  faid 
was  adjudged  clear  otherwife).    Secondly,  Jt  IS  llOt  fOtinD 
I)p  tbe  ©ctmct  tOat  Ijc  inns  tlje  lUnu'fi  €)£cuant.    Second 
point,  if  a  OSanUcupt,  tDen  if  tlje  no).  paiD  to  Fowjesi 
aftet;  Ije  became  a  TBanttcupt,  is  aniijnable  bp  tljc  ©tatute 
of  2 1  Jac.    |)e  claims  nnnec  Portman,  after  Ije  became  a 
'Bankrupt,  anDit  is  anigneo,  a0  piiu,  afta-  fje  became  a 
'Bankrupt  5  ano  fo  it  is  part  of  (jig  Cflate  b^  21  fac. 
Ji  n  papment  be  upon  a  05onli  0?  9^onmi^  after  (jebf' 
tame  a  TSanUcupt,  pet  tlje  S^oncp  ig  afllirnable,  a  fortiori 
n  uoliintarp  papment.    ^e  fellg  LanDs  after  be  Ijatlj  Done 
aTSanhruptcp ;  pet  tlje  lanDS  map  be  folo  bp  tlje  Com. 
miflioners,  antJ  tbc  ebonies  paio  ^  fo?  tbefe  laniis  map  be 
afllGncD  fo?  Ijts  Debts  ^  (per  North  (tljief  Juttice,  that 
CljancerpUJoulD  interpofe  to  recover  tf)e«3^onie0,  VideStile 
288.)  9  p^ouifion  fouaife  anO  €&tlDjen,  is  a  }9?oUinou 
fo?  fjimfetf,  ano  fo  UoUmtarp. 

Maynard  Contra. 

I.  Protection  of  tlje  lying's  ©ettjantg  in  parliament,  10 
not  ujttbin  t&e  Statute  ^  ano  it  is  fcunu  be  tnas  arreffeD,- 
ano  UEliueccD  bp  p?i\jilcse  of  patUomtnt  as  tDe  i^m"^ 
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©ECDant.  2.  Cfie  putting  out  an  apprentice  bp  a  'Bank. 
tupt,  10  as  J!5ECCirar(e0  fo?  Dis  ^tfc  anu  (IE(nIli?en  i  anD  (je 
IikfneD  it  to  tlje  Cafe  of  an  infant,  toljcce  Dis  aContiact 
fo|  Jl5eccirancjj  binDS  Ijim,  nno  CDucatton  of  ^outlj  is 
necctrarp,  ano  ougljt  to  be  cncourageo :  Per  touts  Jufticcs, 
HU  ficft  point,  being  tbc  Jl^ing'g  @)etDant,  onn  fo  unorc 
tbe  protection  of  parliament,  ctcufeo  'Banbruptcp ; 
•  per  North  Cbief  Jufticc  auD  Windham,  Clje  papmrnt 
of  tlje  120  I.  i0  not  a  Prouifion:  Charlton  anu  Levinz 
dubitaverunt.  Adjornatur  Term.  Pafch  Adjudicacur  pro  Def. 

Duncomb  and  Sir  John  Walter  in  C.  B. 

22.  TB  Debt  no:ain(!  DefentJants  bp  tbe  plaintiff,  upon 
1  sadlgnmcnt  of  Conimitnoncr0  of  'Bankrupt  of  a 
loco  1.  upon  tbe  OBanktuptcp  of  one  Staly ;  tlje  Jurp  finD 
a  fpecial  ^cttict,  tljat  one  Elizabeth  Cook  ijaD  ^onep  in 
Staly'0  ^antJ0  5  fije  .nUs,  ano  fjcc  Crccuto?0  arrca  Staiy 
tbe  6th  Dap  of  November,  before  tljcp  IjaD  p?o\jen  Ijec 
Mill ;  to  tuljiclj  ©uit  Staly  put  in  OBail.  staiy  paiD  %it 
John  Walter  1000 1.  tljC  i8th  K>tlV  Of  November,  anD  t^e 
20th  Dap  of  November,  Staly  Delibereo  ijinifelf  up  a 
Prifonec  in  tbe  l^tna'0  "Bencb,  ano  toas  turnco  opcr  bp 
a  Jutfge,  in  Difcbnrge  of  610  'Bail  ^  anO  tbat  tlje  Crccif' 
tor0  of  Elizabeth  Cook  pjODeD  tbe  UliW  t\)Z  j8th  Dap  Of 
November  :  ^UD  tOat  if  t()i0  papment  to  @)ir  John  Wal- 
ter toa0  gooD,  01  tfjat  tbc  aa  of  'Banfecuptcp,  tuljicb  tija0 
tbe  DeliUerp  of  bimfelf  up  to  p^ifon,  (tiall  Ijabe  Eclatioii 
to  tlje  arrelt  toljen  fje  founO  TSail,  luljiclj  ms  tlje  dth  Dap 
of  November,  tua0  tbe  ClUCflion*     Maynard  pro  Qiier. 

Firft,  ^0  tobat  Cinie  tbe  'Banferuptcp  (ball  IjaUe  Ecla* 
tion :,  onU  be  belti  to  tbe  Cimc  of  tbe  arret!* 

jFo?  tbe  Second,  Cbc  Sltteft  toas  not  iJoiD,  tljouglj  t&g 
mill  ms  not  p^obeu. 

Co  tbe  iFirff,  be  UkeneO  it  to  a  'Bargain  anti  ©ale ; 
\Dlm\  inrolleo,  it  batb  delation  to  tbe  DeliUerp,  anO  to 
SeHinger'0  ocafe,  4  H.  7.  t»bcte  an  9a  of  attainocr  10  re- 
pealetj  ^  pet  Ije  tbat  cntcr0  upon  tbe  lanbs,  upon  tbe  Cf« 
tie  of  attainUcr,  before  tbe  Eepeal,  10  a  CrefpaOer  aftec 
tbe  Eepeal,  ^\)t  %mute  faitb  not,  paying  or  com- 
pounding within  fix  Months,  it  is  unlefs  he  pay  or  com- 
pound within  fix  Months  5  fte  toofe  u  Difference  between 
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delation  nt  Common  lato  turn  ©tatittc  Iniu  ^  lufjicfj 

Charlton  UfiUEO.     Walcot   pro  Def. 

i^z  toas  not  a  ISanktapt,  tDOni  tljts  <II8o»icp  tons 
pai'o  ^  to  be  accctteD  10  no  Crime,  crcept  to  procure  Otm= 
felf  to  be  nrteffeo  ^  Ije  lap  not  in  p?(fon  upon  tljis  ac- 
tElI,  but  got  gooD  15a(i  ^  per  Levinz  Juftice,  tfje  ©Hailt 
of  tfjc  J;3?obatc  makes  it  onlji  an  illegal  ^rrcff,  tbotjglj 
it  map  be  gooD  brttoccu  tljc  patties,  if  pjoijeo  before 
tbc  Dcclatation.  Per  North  Cbief  3I»K(ce,  tlje  3ct  of 
T5anlirj!ptcj)  fljall  banc  Eclation  to  tbc  fita  airca,  02 
Elfe  be  map  get  a  Ctctiito?  to  bail  btm,  anti  tben  pap 
fjim ;  ann  fo  cbcat  tbe  Eeff  of  bis  CccDitois  bp  tbis 

ClrteJf.  Per  Windham  anD  Charlton,  tbC  'BanUltlptcp 
fljall  ba\)e  Eclatiou  oiilp  to  tbe  3i»np?ifonmcnt.  North, 
Windham  anD  Charlton  bCiD  fO|  UjC  DefeilDant  in  tijc 
feconD  point.     Judgment  pro  Defendente. 


Serjeant  BuckbyV  Cafe  in  C.  B. 

23.  A  /f  Emorandum  :    ^bat  99?.  Osborne  \s^  \)\^  imW 

iVl   DeUifeD  W  lanDS  in  Norrell,  alias  Northill,  in 

Com.  Bedford,  to  Elizabeth  Osborne  iw  jFce,   tljC  being 

tben  an  3lnfant,  anti  marcicD  to  one  Hutchenfon,  a 

•BiOftct  toitbout  Temple-Bar  5  anD  g)Ctjcant  Buckby  feat' 
ing,  tbat  ttje  migbt  letjp  a  fine  turing  Dec  3lnfancpi  in 
Michaelmas  Term  1680.  be  cntereU  a  Caveat  \\\  ti)C  King's 
Silver  Office,  nnO  tbc  SDfficet  tijas  EDcrp  Eerm  paid  fo? 
t&c  Continuance  of  it ;  Stetiennt  Buckby  being  ij^ctr  nt 
LatD,  anD  Elizabeth  bailing  tben  no  Cbilti?en  ^  pet  in 
Trinity  Term  1681.  flje  letsico  a  JFinc  ^  ano  ©er|caiit 
Buckby  molJCD  tbc  Court  bp  fi^^?.  ©crjcant  Walcot,  ano 
©cijcant  Bigiand,  to  Vacate  tlje  JFInc  ^  ano  a  Eulc  teas 

gtantetl  to  b?mg  in  tljC  Chirographer,  tbc  Clerk  of  the 
King's  Silver,  tbC  CommiiTioners,  anD  the  Man  and  his 
Wife  ;  it  appearcD  in  tbe  Precipe  anB  Dedimus,  tbat 
tbe  fine  twag  onip  Norrell,  anti  a  ^^lanft,  tobtcb  luas 
PKfuraetJ  tuas  a  Eafttre  fo?  tbe  alias  Northill ;  tbe  jrinc 
tnas  taUcn  before  one  ^it  William  Gardjner  nnQ  John 
Doe,  in  tbc  Term-Time  in  London ,-  niltl  tbcre  tons  aij 
Attachment  granteH  ogalnft  tbcm  j    i^Htl  tOe  Court   in- 

fpecSled 
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fpe6led  tljE  dcKff,  Ruti  fijc  tuns  not  fci)nitffn  fcatQ  ot 
gijc  5  iifiTs  t!]frc  tocic  iiUeiiifc  e;Ounc{rc0  pjoDiiccD  to 
PjoDe  !)rc  Stjc  ^  aiiD  upon  tijc  £^oijoji  to  OaUe  tlje  jfine 
l)ncntfU,  ti)ifc  V^jcccticnts  lucre  pjoDiicrD  ^  Hill.  3  Jac 
Rot.  65.  Inter  Tluimam  Cheek  Quer.  &  Georgium  Reynell 
&  Etheldredam  Uxor*  ejus  Doforc.  de  Tenement,  in  Com. 
Northamp.  nnU  (t  txias  tn?otc  ill   the  a^argcnt  of  tU 
King's   Silver,    tijnt    Intratio   liujus   Finis    vacua    eft    per 
regulam    Curia?,   quia    probatum    fuit    per   Sacramentum 
diverfarum   perfonarutti  in  Curia  hie  examinat.  quod  E- 
theldred.  ux.  Geo.  Reynell  Mil.  in  fine  nominat'  eft  in- 
fra xtaf.  viginr.  &  unius  annor.   &  quod  non  perveniet 
ad   plenam  cetatem  fuam,    ufq.  vicefimum  quintum  diem 
Aug.  An.  Dom.  1606.     Hill.  4  Jac.  Rot.  70.  Inter 
Quer.  &  Robert'  Pierpont  &  Gertrude  Ux.  ejus  Deforc. 
de  terris  in  Com   Derby,  &c.  Hie  Finis  vacatur  per  Re- 
gulam  CurisE,  quia  Gertrude  Ux.  Rob.  Pierpont  in  Fine  no- 
minat. eft  infra  cctat.  vigint.  &  unius  Annor.  ideo  per 
regulam   Curix   vacatur  ;    Prima    Proclamatio   fuit   fadla 
12°.   die  Febr.  Proclamat.   cefler.   per  Mandatum  &  Ordi- 
nem  Curis,  ut  patet  in  Rot.  Curiae. 

Pafch.  9  Jac.  Rot.  ^1^.  Inter  Wil).  Shepherd  Quer. 
&  Will.  Wilkinfon  &  Ann.  ux.  ejuf.  Deforc.  de  terris 
in  Com.  Kent  Finis  vacat.  per  Curiam  quia  conftabat 
Car'ix  quod  Anna  Wilkinfon  in  Fine  ifto  nominat. 
fuit  infra  aetat,  decem  &  Oclo  Annor.  tempore  intrationis 
Finis  iftius,  ideo  intratio  vacat.  per  Curiam. 

33n  tm  Cafe  it  me  omttn,  mt  tfje  Stint  fbouio  be 
fiotti  to  Elizabeth,  anD  t&at  fi)e  CjoiiID  not  fuffer  a  f  fiie 
till  Hill.  Term  1685.  anO  tfiat  tlje  Exemplification  fljoulO 
Xtmm  in  tDc  Chlrographer'jS  J^anUlBf, 

Robinfon.  Mich.  53  Car.  2.  Inter  Fvichardum  Boycr 
Quer.  &  Willielmum  Hutchens  alias  Hutchenfon  &  Eliz. 
uxorem  ejus  Deforc.  de  tenement,  cam  pertin'  in  Norrill 
&  alibi  in  Com.  Bedford,  de  Fine  levat.  28  Nov.  fuper 
leaionem  Regular.  25  &  25  diebus  inftant.  Nov.  &  fuper 
audit,  confil.  ex  utraque  parte,  &  de  eo  quod  fuper  fe- 
paralibus  facramentis  &  certificationibus  de  xtate  prsedid' 
Eliz.  in  Curia  hie  produ*^.  &  infpeaione  ejufdem  Eliz. 

I  in 
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in  eadem  Curia,  hie  fatis  conftat  quod  eadem  Eliz.  tem- 
pore cognitionis  finis  procdift.  fuit  &  adhuc  exiftit  infri 
letatem  vigint.  &  unius  annor.  Ideo  confideratum  eft 
quod  Finis  prjediiff  quoad  prsdidt'  Eliz.  evacuetur,  & 
pro  nullo  habeatur  &  teneretur  ;  &  quod  exemplificatio 
Finis  illius  hie  in  Curia  prolat.  deliberetur  Chirographo 
hujus  Curix  per  ipfum  cuftodiend.  &  ulterius  Ordinatum 
eft,  quod  nullus  alius  Finis  de  tenement,  prxdi^i.  cum 
pertin.  auc  de  aliqua  inde  parcell.  ex  cognitione  prje- 
did.  Eliz.  recipiatur  aut  intretor  per  Cleric.  Argent.  Re- 
gis, aut  per  aliquem  alium  Officiar.  Cleric.  Hve  Miniftrum 
hujus  Curix,  neque  aliquid  in  pofterum  fiat  pro  recep- 
tion, alicujus  talis  Finis  per  prsedift.  Eliz.  cognit.  five 
cognofcend.  ante  terminum  Sti.  Hillar.  1685.  &  Cur.  a 
liter  ordinaverit;  Quodque  fiat  Breve  Domini  Regis  de 
Attachiamento  verf.  Will.  Gardiner  Mil.  &  Johan.  Doe 
Gen.  Commiffionar,  ad  capt.  finis  prsedidl.  &  Hen.  Og- 
den  Attornat.  Quer.  juxta  ultimam  regulam  hie  inde  faft. 
per  Curiam.  Exiftente  Serjeant  Maynard,  &  Croke  pro 
Defendente  j  Mr.  Serj.  Walcot  &  Bigland  pro  Quer. 
Coates. 


Philpoc 
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Philpot  and  Walcot,  in  C.  B. 

24.  A  Ction  fur  Cafe  fedete  tDe  DcfentJant  p?onnftD  tfje 
l\  plaintiff  CJ^atciagE ^  tljc  3uri'  fino  t[)c  p^omife, 
tut  tfjat  It  toao  not  in  oaiitiiiQ;. 

Per  Stroud,  jt  is  not  luitJjin  tl)C  Sitatutc ;  fo?  tijc  %tti'- 
tutE  faltlj  upon  an  agtcenicnt  in  ConriDciation  of  a  i©at-- 
tiagf,  anD  tfjat  is  intentien  of  an  Sigrc emcnt  fo^  t&e  s©ac-- 
tiagc  portion  5  anD  tljis  us  an  9gtccment  of  tbe  g^ac-- 
tiaffe  it  felf.  Secondly,  3!t  i0  founn  bp  tljE  Verdit:^t,  t&at 
D(?  uiaDe  an  aaual  p^omtfE. 

Bigland.  Jt  10  luitUtn  t&E  OHo^OSl  Of  t^E  M ;  fO?  ft 
f0  upon  a  Ccnaccration  of  ^atciagE,  ujljiclj  tljE  ©ta* 
tutE  rcquiiES  to  bE  put  into  aUritinrj.  Secondly,  3it  iis 
toft&in  tljE  a^ifcUtef  of  tljE  get. 

Per  Charlton  :  jf  tOat  a  DEClatation  on  a  ColIatEtal 
Pjoniifc  Dotlj  not  fet  it  fojtlj  to  bE  in  taritino:,  it  map 
be  DEnutrrcD  to  ^  per  Bigland,  CIjE  ©tatutE  of  lirnita* 
tion  map  hz  giucn  in  CbiDence,  a0  M\\  a0  pleaDEDj 
lubiclj  f)E  afRcniEti  to  uie  be  bao  fenoiun  Hale  to  rule, 
tOougO  toE  all  agtEED,  it  toa0  bed  to  pleatJ  ft.    Wind- 

hnm,   Charlton  anH  Levinz  bElD  it  tOitbiU  tbE  ©tatUtP  5 

ann  tbnt  it  mtgbt  bE  ncmnctED  to,  but  it  ftja0  aiiiout;neo  j 
North  bEing  abfent* 


Hole 
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Holt  and  Holland,  in  C.  B. 

25.  TB  a  Quare  Impedit,  tfic  ClUCKlOU  tuasi,  (f  t()C  l^la(lt= 
1  tiff  fljoulD  &aD2  €off0  ;  ano  it  tons  uileD,  if  a 
Quare  Impedit  b^  Common  latD,  110  Coffs  ;  if  bp  Sta- 
tute, Cofts :  3nD  if  t&e  Cljurclj  is  full  of  tlje  DefeuDnnt 
bp  3lnnitution,  t&cn  it  is  a  Quare  Impedit  uiitDin  tlje  8>ta^ 
tutej  if  not,   ft  is  at  Common  £aU).     Cook's  Entries 

508,  509. 
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Kingdom  and  Jones ;  de^uant. 

1.  f~*f~^  ^  €  @)Uit  toag  Bcttoeen  tlje  COffe  of  Kingdom 

I       aomiiuftiatrijc,  fo?  tlje  artcac^,  fcil.  150  i. 

I  {Dunctcrli',  befo?e  tbc  Sfllgitmcnt  j  anH  t&c 
-*"  ot&ec  iftirmcrs  toouin  fiatjc  it,  tfjat  fte  fljoulD 
not  tccotiet,  fo?  tijat  tlje  COojUg  of  t&e  CoUcnaiit  arc,  i  so  I. 
i]5  to  6e  paiu  6p  @)Ui'l)iDo?0  to  tlje  (rjc:ccuto?0,&c.  of  t()e  pat* 
tj»  DEceafcD  5  but  6cte  f0  no  ©ucDilJO?  0?  Ipnttp  Beccnfefl* 
CljE  Couct  ficre  ffftiico  upon  t(je  toljoie  Cafe,  to  fjoio 
tDat  tlje  atcearsi  coulD  not  pafs  bp  Sffiffnment,  fteinff 
nicreijj  a  Chofe  in  Aftion  ;  but  tljat  tlje  atiniiniftcatrir  of 
Kingdom  fljoulD  tccotjcr*  a^l)ci'cfo?c  tljcp  ojDeteD  tfjE  SiuCq;-- 
nicnt  in  C.  B.  to  be  ccucrfcu,  ann  luDgnicnt  to  be  cntcc« 

£0  fO?  t&e  Plaintiff,  nifi. 

Percival  and  Crifp  ;  puis. 

2.  T^  3|)  c  Point  in  tW  Cafe,  lun0,  tnfjetfjcr  o?  no 
J[    (t&c  Cuftom  of  tlje  Citp  of  London  gitjing  tfje 

Wiilt  a  tbiro  pact,  auD  tbe  Cljiirijen  anotljct  tOdtj  part) 
tbe  gomintaratrijc  of  tbe  Dcao  0  part  10  compeHnble  bp 
22  &  15  Car.  2.  cap.  lo.  to  mafee  Diftrtbutlon*  Treby 
Recorder  atsucB  tijat  (Ije  i0. 

I  i!3e 
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J|)c  ficft  fatu  9Dnitninrato?  fiatfj  not  Diss  Citle  bp  €«= 
ftcni,  but  bp  laio,  tljat  it  is  n  Baim  of  ©fficc,  not  de- 
fignatio  perfona: ;  tijat  If  (JC  UiCS,  t{)e  <&C0D9  gO  siOt  tO  IjljS 
€iCECUto^0  0?  atiminiftiato^0,  ag  tljofc  of  tlje  mife,  &c. 
toill,  tofjo  Da^e  a  'Citle  bp  OEultonu  btit  l^nmlmQras 
tion  tDill  be  granten  de  boms  non ;  if  39mlmtrcato|  batlj 
tin  CttlE  per  Cuaom,  tlm  it  a  Citizen  hin&c  a  221(11 
aiiD  no  (J2rccuto?,  ano  ticbifc  Icgacicg,  aDminiflratoi  is 
not  bouuD  to  pap  U)tm,  ^2  faps,  tb?  mom  of  tlje  32 
arc  not  to  p?cuit<icc  tt)t  Cuflom  of  tfjc  Citp  of  London, 
anD  tuoulo  Ijaue  tbe  Cttllcm  to  txtenD  but  to  tino  pacts  5 
anD  fo^  tbe  CljiiD,  to  Icatjc  it  to  tijc  Difpofition  of*tOc 
laU).  ^e  ajctuED,  (joU)  tbat  tbe  tbtrD  ISart  of  tbe  Citi= 
jens  (£ftat£!3  i,tOis  Cuftom  cttcntiino;  to  niaiip  ^-Xaccs) 
iija0  of  a0  gtcat  ConGtieration,  as  tljofe  of  manp  Couii* 
tits, 

'CtDa0  agrccD,  (f  a  Ctti'KH  Kif,  anli  babe  ncftbct:  mik, 
no?  CbilD,  tbat  'tis  toitbin  tbe  €)tatute  5  but  tobetbet:  tbe 
Cudoni  ettcubs  to  Difpofing  of  tbe  tobole  OJftate  of  a  Ct« 
ti?En,  0?  but  ttuo  patts,  ann  Iea\)es  tbe  Ecfl  to  tbe  Lato, 
map  aomit  of  Difpute  ^  tbat  arjmint(lrato20  tucte  bp  ^ta* 
tutr,  tobtcb  10  luttbfn  Cime  of  ^cmojp^  anu  fo  tbeCu- 
{!oui  coulD  not  ettenD  to  tbeni,  Uias  obcC'rulen  upon  tbs 
Eeafon  of  Sneiiings  Cafe. 

Thusfeild  and  Jones,  Mafter  and  Wardens  vf 
the  Company  of  Waxchandlers. 

3.  npHusfeild  ailU  Jones,  &c.  tocte  citcD  in  tbc  ®p(ri« 
J.  tual  Court,  bp  tbc  JQamcs  of  15aptifm  anD  tbcic 
^icnaniCS,  toitb  tbe  ^npition  of  Mafter  and  Wardens  of 
the  Company  of  W  axchandlers ;  ailD  tbi0  1030  fO?  not 
paptng  a  Eatc  fct  upon  tbe  Hall  fo?  tbftr  Companp,  fo? 
Eepacation  of  tbcir  Parilh  Church  -J  upon  tbi0  tbcp  niobco 
fo?  a  Prohibition,  ano  l^jetDcti  foi  Caufe  tbat  tbep  toece 
CitcD  bp  tbcfc  ©irnames  ann  jj^amrs  of  'Baptiftn,  fo  fucB 
in  tbcic  natural  Capacitp,  VDben  it  OjoulD  be  in  tbeic  poli- 
tIcU  Capaciip  ^  but  tbe  Court  faiD,  tbcrc  tDa0  no  otbcc 
5£lap  of  citing  tbcm  tban  tbt0 ;  tbcp  couiB  not  cite  tbe 
Xocp  pclitich  i  antJ  tbcrcfo^c,  uiilefsi  bp  tbi0  iKLIap,  tbcp 
JjnD  no  Eenienp :  SnD  ttoas  not  like  a  Diftringas  at  Corn?, 
mou  laUf.  bP  toblcb  tbep  map  tafee  %Q\m  01  <spaoD0  of 

E  2  tU? 
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tljc  Compaup ;  but  If  tfjc  Companjj  Ijnti  ncttfjet  lanD  no? 
Q?ooti0,  tljpic  \on0  no  wHap  to  make  tfeem  appcac  5  but 
Ijcre  tfjLp  faitJ  tbep  tijcce  cttcD  bp  tljeic  p^opcc  113?anic0,  but 
in  tijftr  politick  Capacitp  5  but  if  tljcp  ftooD  out,  tijen 
tfjcp  muff  l!€  by  tfje  i^Edis  in  tDeir  uatuial  Capacity  5 
mm  fo  tlje  pjoljibi'tton  DeiiieD. 

Pit  and  Moor. 

4.  r  3nti0  iti  t[je  ^ano?  of  Grimley,  in  tfjC  County  of 
L  Worcefter,  ate  tjemtfable  bj?  Copp  fo?  one  life  tit 
PoiTf aioit,  nno  otOct0  i»  EcUerfion,  CDc  Bifhop  of  Wor- 
certer,  Of  tuljoni  tlje  s^ano?  10  (joIDcn,  Dem(fe0  it  to  one 
Pit  fo?  life  j  anti  to  one  Thomborough  anD  tlDO  ot(jrt0, 
after  Ijim  in  EeUrcfioit.  C>ne  Corbet  cntec0,  auD  Di(rn'fp0 
tfjC  10?0  of  tfje  ^ano? ;  anD  Thomborough,  ItUing  Anne 
Pit,  furrcntiEr0  to  tOe  lo?li  ^  DtlTeifce  entcr0,  Anne  Pit 
Dif0,  Thomborough  Ieafc0  to  tlje  Plaintiff;  anD  if  t(]t'0  be 
ffooD,  0?  not,  toa0  tfjc  fluettion  itpon  a  fpecial  aecDict  in 
C.  B.  anu  tfjete  aoiuUffeD  fo?  tbe  palntiff  una  vocci  and 
aftei*  €tro?  iDa0  bjougbt  in  R.  B.  anri  Poilexfen  fo|  tOe 
Plaintiff  in  mtit  of  €rro?  atgueD. 

I.  Cfjnt  tfjcce  ma^  be  a  DdTclfo?  of  a  flipaito?  5  antj  foi 
tfjat  citc0  Litt.  Seet.  587.  but  Ije  faiD,  tfjat  in  t|)i0  Cafe 
fo?  tlje  g0eanEf0  of  tOeic  Cttate,  tbe  9tto?nmcnt  of  t[je 
Coppl)o!Dct0  not  VEquifite  5  but  bp  OoIOinij  of  Coiicts!,  ano 
tljcti:  rcfojtino;  to  tbem,  anD  mafeing  ano  tafelno;  S»urrEn- 
Dcr0,  it  toill  be  a  fuflScient  2:)iircifin.  Jpe  fap0  it  tnill  be 
aDmittcD,  a  DitTelfo?  map  tafec  a  S)urtenDEi:  a0  an  31nfftti= 
mcnt ;  anD  toljp  not  in  W  ottin  Eig&t,  tfje  paitp  futcen^ 
DEciuff  not  being  DifableD  to  mafee  it,  i  Report  140.  4  Re- 
port 24.  DtlTcifo?  fjatl)  30  great  an  Cftatc,  30  a  ©?antec, 
tbouffi)  not  fo  itift ;  anO  tOercfozc  equal  30  to  taUiniy  ^ut^ 
rcnD£r0,  31f  CoppljoIDcr  be  not  DifableD  to  furtcnDec  to  tfje 
eife  of  a  g)tcanoer,  toljp  fljoiilD  Ije  to  tbc  lo?D'0  Ofe  t 
am  if  be  furretiDct  to  tlje  lLojD'0  dUe,  tlje  Caate  10  met' 
jjED  ^  bp  tDljat  Eeafon  0?  Cquitp  tben  fl)9ll  it  ttWoc  con« 
trnrp  to  m  iPnttp'0  otou  S)UtrenDct:  f  ^e  put  tbe  Cafe, 
tubcic  icflee  fo?  ^car0  is  ouffcD,  anD  be  in  EfUcrfion  Dif- 
ableD ;  aiiD  IcITee  fo?  ^ear0  releafc0  to  tlje  DilTdfo?,  tljat 
t[}c  Cerm  i0  cvtinrt,  anD  tDat  (je  in  Ectjccfion  map  cntei:, 

z  May- 
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Maynard  fo?  DcfettDaiit  in  t&e  ^ut  Of  Ccto?  atffUeO, 
€:!)at  tlje  Slueftion  toag  not,  tobctbcc  Thomborough 
n)oulD  [jaDe  (t  contcatp  to  lji0  oton  S)urrenoei:,  but  UjDe. 
tfjccit  uiais  cDer  futCEnUercD :  ^e  infiffcft  tfjat  Anne  Pit 
Ifill  continuing  in  Ipoffeffion,  tijat  as  to  t&i0  lanD,  Cor- 
bet ina0  no  Oiirciio? ;  foi  Oje  continuing  Dec  ettatc,  tfie 
Eetierfion  upon  it  continued  tfjc  fame  ^  anD  t[)en  no  ^ur^ 
tenDec  can  be  mane,  but  to  btm  immeuiatelp  in  lRcmain« 
net  0?  Ecuctfion ;  anD  citcn  tlje  Cafe  bettocen  Edys  anD 
Knatchlull  41  Eliz,  toljicf)  toa0  Cenant  fo?  ^ear0,  Ee* 
ttiainbci:  fo?  life,  EcmainDcc  to  a  S^tranffec  in  jfee ;  be 
in  EemainDct  infeoff0  Cenant0  fo?  i^eac0,  anD  mafees  tu 
i)erj)  5  anD  if  tbe  ifee  palTeD,  tua0  tlie  €lueftion  ;  anD  re. 
folbeD  it  DiD  not ;  bp  mav  ot  leoifment  it  couID  not,  fo? 
tbat  ilibcrp  couID  not  vuo^ft,  t&e  ^tenant  fo?  ^ear0  con« 
tinuinfl:  in  i^oiTefllon  5  bp  ma^  of  g)UtccnDct  firff  of  tfjc 
€ttate  fo?  f  ear0,  it  coulD  not,  bccaufc  of  tbe  mean  Ecmain* 
Der,  anD  bp  may  of  (^?ant  it  coulD  not,  becaufe  tDete 
couID  be  no  ^tto?nment* 

Benefon  nnd  Strode ;  de'vant^ 

5.  -Tp  j^  3  €)  Ccrm  t&e  Court  jjabe  juDsment  fn  t&i0 
X  Cafe ;  anD  t&e  tobofe  Couct  bclD,  t&at  t&e  cEntc? 
of  bini  in  BemainDet:  1aja0  gooD  ^  fo?  bp  t&e  attainDcc  of 
t&e  CoppbolDEC  &i0  C(!atc  (0  fo?fetteD  at  Common  lato, 
anD  &e  a  pcifon  DifabieD  to  &0ID  it  5  t&e  lo?D  cannot  &0IQ 
it  againit  bio  oton  (©?ant,  anD  t&at  t&erefo?e  be  in  Ec* 
mainDEi;  (&all  enter :  C&ep  &elD,  t&at  t&e  jKing  &abin0:  par* 
DoncD  t&e  CoppboIDcr,  abailcD  &im  not,  fo?  &e  coulD  &0ID 
not&ing  &e  &aD  befoje  t&e  attaiuDec ;  anD  t&ercfo?e,  if  a 
€;urrcnDer  lucre  maDe  into  W  (panD0  (lo&ere  t&e  CuSotn 
10  to  furrenDcc  into  t&e  $^anD0  of  Copp&olDer0)  t&e  @ur« 
renDer  tooulD  be  ill ;  t&cp  belD,  t&at  a  picfentmcnt  in  t&c 
Court  10  not  ncccCfarp,  t&at  being  onlp  to  info?ui  t&e 
lLo?D :  C&ep  &elD  tiiac  if  in  t&e  t&irD  Eefolution  of  Pod- 
ger'0  Cafe,  t&e  eCdtc  &aD  been  to  begin  upon  a  jFoifeituce, 
it  UJoulD  commence  p?efentlp  ^  anD  faiD,  t&at  if  a  lLo?D 
bauing  Bona  &  Carella  Felonum  make0  a  iLcafe  fo?  f  car0; 
anD  after  makes  anot&er  ILeafe  to  commence  after  Deter* 
minatioit,  jFo?fciture,  &c.  of  t&e  firff  5  anD  t&e  TtclTee 
&aD  been  attainteD  of  ifelonp,  tDat  &cce  t&e  fecoiiD  Ccrm 

tpoulD 
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tDoulB  rommence  ^  6itt  If  t?ie  lo?U  fjaH  not  6aD  tbe  Jrclon'0 
^ooBs  it  \jioim  not  5  faccaufc  tljat  tfjcn  t&e  fittt  eitate 
falKnff  to  a  SJtranger,  ano  not  eictdifftiilSinff  in  tftr  jfcee. 
tiolD,  tDoulo  Oauc  Continuance,  CJa&cccfo^e,  &g.  1  Bulft.  13. 

Perrj  and  Bowyer. 

Jones  i9tf.  5.  T^  1^)  31  ^  Cctm,  t&c  Cafc  fiettocctt  Perry  nnti  Bow^- 
X    yer  teas  atgucD  b^  Holt  fo?  tfte  plaintiff,  ano 
Saunders  fo?  tbc  DefenHant  ^  anU  Holt  acgucD, 

Cfjat  Jntollment  is  necclTarp ;  ano  tnljere  tfjc  tatD  w 
quires  Enrollments,  tfjat  in  all  Cafes  it  (Sail  relate,  QBe- 
fo?e  27  H.  8.  3lnrallnient  toas  necelTarp  but  in  ttuo  CafcSj 
firtt  of  t6e  l^ing,  feconO  of  Eecognijancesf  5  in  totD 
Ujljicrj  Cafes  there  (^all  be  Eelation. 

2f  tljere  ftjall  be  Relation  bp  Common  lato,  toljp  not 
6j»  a^  of  ipatliamcnt :  3  Eecognljance  taken  bcfoje  a 
luDge  out  of  Couct,  anD  in  Vacation,  Il^all  relate ;  anD 
CitetJ  Hob.  195,  22  8,  2  Init.  674.  2  And.  16c.  siftertoatDs 
P.  34  Gar.  2.  tbep  Declareti  tljeic  ©pinions  tbat  €)ale  bp 
CommifllonerS,  if  of  Xanlrs,  ougbt  to  be  bp  DecD  enrol. 
leD,  ann  is  f)OiD  if  otbertuife  ^  anti  tbat  tbts  oepenDs  upon 
tDe  Different  Ipenninff  of  tbe  Statute  from  tbat  of  3in« 
tollment^  tbe?  belD  lilteuiire,  tbat  bere  (^all  be  no  Eelation* 

Saunders  tuent  upon  tbe  CClo?Ds  of  1 3  Eiiz.  tbat  Com' 
miflioners  balie  ipotoer  to  feU  bp  DeeO  inOenteD,  anD  in' 
rolleD  5  fo  tbat  tbe  ginrollment  is  neceCfatp,  being:  a  part 
of  tbeic  autbo?itp,  lubtcb  is  not  compleat  toitbout  it  5  tbat 
tere  neeDs  no  Eelation  from  tbe  l^nrollment  to  tbe  %enlins 
of  tbe  DeeD,  fo?  it  ftall  relate  Ijiffber,  viz.  from  tbe  "Bank- 
tupt's  ficft  TSecominff  a  'Bankrupt.  Cbe  €)tatute  faps  bp 
OecD  InrolleD,  but  appoints  no  Cime ;  fo  Enrollment  map  be 
TeDen  ^ears  after ;  tobicb  if  it  Qoulo  relate,  tnoulD  be  full  of 
3inconDemence.  as  to  tbe  Cafe  of  tbe  J^inff,  be  faps  tbe 
Jntcrett  paflctb  p?efentlp,  ano  tbat  tbe  lacbfs  of  tbe 
JKing's  jJDiRcer  (ball  not  burt  bini.  t)e  faps,  JuDffments;, 
Eccognifances,  &c.  ate  luDicial  acts  in  Court,  anD  ibalt 
telate  in  jfauour  of  Clerks,  tobo  tbo'  tbep  pafs  in  Cerm* 
Cime,  enter  tbem  up  in  Vacation,  pe  conGDereo  tobom 
tbe  'Bargainee  fi^ouio  be  in  from  ;  anD  it  feem'D  to  tim 
be  l^ouiD  be  in  tbe  Poll  bp  tbe  Statute. 

Bettifoa 
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Bettifon  ctnd  Elways  ;  puis. 

7.  T)3t;cn  anlr  jFcme  Ceitanw  in  €)pecial  €ail,  of  tlje 
JL>  p?obtQon  of  tfje  jDusbanD,  Ijatjc  ^ITue  5  tlje  TBa^ 
ton  Dic0,  tlje  3flue  leDtcs  a  fine  to  a  ©tcangec ;  tlje 
ifeme  leafeg  io\  Crtp  ^£ar0,  ano  Dies  x  ^Ije  Clucfliott 
tt80,  feljEtljEt  tfie  Cflate  tad  ftcino:  ftarcetj,  but  not  fpent, 
tW  icafe  fo?  Cjctp  f  cat0  fljall  be  goon  againa  tfjc  Conu« 
fee.  Wallop  argUED  it  luoulD  not,  fo?  ttjouglj  fje  aomtt-- 
teti  it  no  DifcontinuancE  0?  'Bat  tDitfjin  n  H.  7.  pet  it 
toag  an  alienation  tnitbin  tbe  Intent  anO  eqtiitp  of  tljat 
Statute  5  be  tbougbt  it  toouID  btnH  tbe  %^\xz,  if  it  baO 
been  an  Cffate  tail  out  of  tbe  statute  ^  be  citeD  3  Rep. 

50.  2  Leon.  168.  2  Car.  692.  Jones  60   Br.  27.  but  tOOfe 

no  Diffetence  bettDcen  a  fimple  Detnife  bp  Decn  fo?  a 
ijunti?eii  ^cat0,  anb  a  Demtfe  bp  fine  fur  conceffit,  tcitb 
Kmbet  fo|  a  bunD^eu  ^eats  5  and  faio,  tbat  neitbet  biD 

tbe  JUbgcS  in  Crocker  anU  Kelfey'0  ^Eafe,  2  Cr.  692, 
'iL\)z  3ufttce0  fatb  tbe  Eefolutton  of  Crocker  anb  Kelfey'0 
Cafe  inent  ijerp  fat ;  ano  pctljap0,  if  to  be  abiuffbeD 
at  tbi0  Dap,  it  tooulD  be  contcacp.  Saunders  anjucn. 
tbat  it  toa0  no  leafe  toitbia  tbe  n  H.  7.  to  gibe  anp 
Cntrp  to  tbe  ItTue  in  Cail,  becaufe  neitbcc  OSar  no?  Dlf< 
continuance ;  tben  be  Diffctenceb  it  from  a  Leafe  mmz  h^ 
Ccnant  Ui  Life,  tobtcb  iS  abfoUitelp  DcteinuneD  bp  (jts 
Deatb  i  but  a  Leafe  \i^  Cenant  in  Cail  (30  jfeme  ccart' 
nue0,  tbe  jfinc  nottoitbffanbino;)  10  but  boibable,  anb  map 
be  niabc  goob  at  tbe  ClcSion  of  tbe  JlTue  5  tobicb  CfcC' 
tiou  W  anigncc  batb  not ;  anb  telicb  niauilp  upon  tbe 

9Utb0?itp  of  Crocker  auU  Keirey'0  Cafe,  z  Cr.  692. 
llnD  CiteD  Br.  Acceptance,  13,  14.  21  H.  7.  38.  3  Rep. 
64. 


The 


5 2,  Term.  Hill.  35  &  34  Car.  2.  K.  B. 


l^he  King  and  Leaver. 

8.  r  Eaver  fjati  3lul>5mEnt  ijibeti  ajyafnff  Dim  upon  an  3!ii- 

I  .  waitient  of  TBatcetrp  in  tfjc  Countppalatine  of  Lan- 

cafter,  taken  lJCfo?e  3luflice0  of  tlje  peace,  anO  rEmotieo 

6efO?E  t&e  9iWft^Cf!5  ad  placita  tenend'  bp  Certiorari  ;  anH 

Ijecetipon  a  ^clt  of  Ccro^  b|oug;()t,  inljiclj  rrcttcD  a  Con^ 
aiCtlon,  &c.  before  A.  ann  B.  SlURiceS  of  Oyer  ailD  Ter- 
mer, anU  ^aoUDellDctp,  nee  non  ad  alia,  &c.  fijl)iclj  toag 
!joIDen  to  be  an  ill  mtit,  anti  tlje  Eecojti  not  temoUeD  ^ 
fo?  SlUfficeg  of  «a5aoI=Oel(becp  anD  Oyer  anD  Terminer  can« 
not  fjolD  J^lea,  but  of  3inliOniEnt0  taken  before  tbcmfeIbE0, 
anD  cannot  fcno  manbato??  8:2ittt0  5  but  tfje  9|ufftce0  ad 
placita  tenend'  infra  Comitat'  Palat'  Lancaft'  fittinfl;  bp 
patent  map,  anu  D(D  :  TBp  CJictue  luljcreof  tlje  Ecco^o 
toa0  befo?e  tfjcm  in  tbat  Capacitp,  luljtclj  tl;c  Q^S^lrit  of 
€tm  mentions  not  5  anD  tljecefo^e  id- 

Walborough  and  Saltingftone. 
p.T^Uaintff  Declatc0  tljat  Ijc  fjaD  taken  out  of  R.  E. 

i.      a  Latitat  ac  etiam  billae  fo?  119  1.  apfnff  One  Ware; 

anD  tbat  tlj(0  m$  DelibcteD  to  tlje  Defenbant,  toljo  took 

Ware;  anD  tbcceupon  tbe  plaintiff  fueD  an  Habeas  Cor= 
pus,  anD  tljat  Defcnbnnt  rctnrneD  tljat  be  baD  taken  Ware 
upon,  &c.  at  tbe  piatntiff'0  ©uit  to?  19  1.  upon  uiFjlcD 
Ware  put  in  but  coninion  15an,  toljcrebp,  &c.  ijctcupoii  a 
fpcctal  accDia  toa0  founo,  boiu  tljat  tlje  plaintiff  21  Jan. 
took  out  a  Latitat,  &c.  Tefte  28  November,  Sec.  3i(iD  if 
tlji0  tuere  tbe  fame  mtit,  anD  fufficient,  &c.  bolDen,  tbat 
tbe  jFinDino;  of  tbe  Jurp  fijall  not  p?eiuo:cs  tfjc  Pattp  ^ 
anD  tbat  tbe  Courfe  of  tbe  Court  being  to  take  out 
a2.lcit0  in  dacation,  Cefle  tbe  Cerm  bet'cic,  tljat  tfjc 
luBgc0  tuill  take  iSottce  of  tbat :  3nD  faiD,  bob)  tljnt  if 
fie  baD  pieaDeD  it,  a0  taken  out  2 1  January,  ^cde  tlje 
a8  of  November,  it  tocLilD  babe  bccu  unciucfticnaWp  gooD  5 
onD  tbat  it  (boulD  be  fo  noto,  tbe  CoiiiTe  being  knotoiu 
SUDgracnt  pro  Quer.  nifl. 


A  no- 
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Anonvmus. 

to.  '"F^Ecfpafs  nntj  falfe  5!mp?iranmcnt  fo?  arrcffinir^ 
1  fliiD  Detaiiuno;  tOc  pdiutiif  till  ftc  pniU  ;o  I.  £)e= 
fcnli.int  pifaD0  tljat  tljc  Coum  of  Newcaftle  \^  an  anticiit 
Colu:i,  Uifjcrcin  tije  Mayor  and  Aldermen  Cimc  imniC« 
mortal,  &c.  IjnD  n  ipalr^  to  tofjicli  a  Couit  of  }3i'poti3tict0 
to  i}c  f)clo  before  tlje  Mayor  uiajj  inci'tjcnt,  niiU  tljat  iw  tlje 
f.HD  Court,  bp  Ecnfoii  of  a  certain  Contract  iw  tljc  fniD 
jfair  fap  tlje  l^lalntilF,  tDitb  a  taliter  proceff  fnit,  ano  fa 
jiiflificsf  bp  Ecafon  of  poccfg  from  tbc  faic  Court.  Cr^ 
ccptioii  tafecn  firff,  foi  tljat  tljc  Court  is  faio  to  be  fjciuca 

before  tbe  Mayor ;  anO  it  OUgljt  to  be  before  tlje  Steward, 
unlcfc  bp  Cuffom,  quod  conceffum  fuit.  S)CCOntiip,  fO| 
tijat  ti0  fait)  (je  Iras  djargcD  bp  Ecafon  of  a  ContraS  o? 
Qgicrnicnt  in  tljcfame  Affair,  but  Dot()  not  fap  conccrnino; 
nnp  Cfjino:  bmigljt  0?  folD,  0?  ariHng;  toitljin  tOc  lair  5 
nno  it  migbt  be  fo?  lanti  0?  otbcc  ^attcrsJ,  ano  fo  not 

triable,  quod  conceiTum  fuit  :  %\)Zl{  CjCCCpttOn  tua0  tnfiCtt 
to  tOc  Declaration  of  tbe  paint iif^  tuljicft  tiia0  queritur 
quare  cum  fO?  pro  eo  quod  3  anD  a0  to  tfje  firff  Crcfpaf0, 
tljat  tbcp  fccmcD  to  tfjink  ill ;  but  bciuQ:  foUoajcD,  nee  non 
tlje  plaintiff  imprifonavit,  &c.  tljcp  took  nee  not  to  be= 
%m  a  netn  Complaint,  fo  goon  cnougD.  3nO  faiD,  tfjcp 
couin  not  Dtifinoinin)  tljis  Cafe  from  tlje  Cafe  of  tlje 
Marihaifea,  luljerc  tljep  are  bouuD  to  take  jQoticc  toljctDcc 
tfjc  lpartie0  be  of  tbe  rpottlc,  0?  not  ^  fa  Ijctc'op  tljcp 
0<lg[jt  to  take  l3otiCC,  tuljctbcr  it  arifc  infra  lurifdi^ionem 

CnriK  0?  not  5  iinfi  Ijcre  it  im  appcacins  t&at  it  tiiD,  t\jZ 
©fiicec  10  punifljablc, 

Freeni  and  Dane. 

IT.  ■plaintiff  bjougljt  an  QSion  of  tfje  Cafe,  ann  Dc* 
1  clareD,  ijoin  tljat  be  ti)a0  fcifeo  of  tbjce  @>eats, 
in  fuel)  a  part  of  tbe  Cljurclj,  belonging  to  an  anttcnt 
S^elUiage,  anH  tljat  tlje  Defendant  OifmrbeO  bim,  &c. 
Cjcception  taken,  firif,  fo?  tOat  be  fljctD0  not  tljat  Ije  batfj 
repaired  tljcfe  @cat0,  bcin  a  goon  Cjcccptton  -,  auo  tfjat 
De  ougljt  a0  Vuell  to  fljciu  it  in  an  Adtion  fur  Ofe,  as 

F  upon 
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upon  n  Prohibition.  @)econnip,  jfc?  tfjat  Ije  pjefcribcs 
tbat  Oe  tous  feifeD  of  tlj?ce  ©ents  appertaining:  to  an 
l^oiik,  tofjcceas  Ijc  oufffjt  to  Tap  of  an  muie  to  \shitb  tfje 
e^eato  toecc  appectainino: ;  nno  it  toa0  faitJ  in  tljig  Cafe, 
tljat  tlje  jptccljoln  of  a  €)cat  tnap  be  in  one,  tljo'  all  tH 
CEburclj  bcfiDEs  be  in  tlje  jpaifon  ^  becaufe  Cburcbca  are 
of  lap  jfoiinuation,  nnD  tljc  lS)atcoa  migbt  at  fitff 
crccpt  it  5  but  t&ijs  fljaU  not  be  intenneo,  uiilcfjs  Cpe. 
ciallp  fljeton. 

Roe  and  Marfhall. 

12.  /'^£)liEnant  to  pap  fo?  tlje  better  ^uppo|t  nnD  £0oii\' 
V^  tcnance  of  W  ^life  200  I.  toitijin  ttoo  ^m& 
wm  aftec  6e  ftall  be  requiteD,  to  fiicO  I3crfon0  as  tlje 
Ojall  bp  Bttn  fealcD  ant  DeliUeceo  in  p^efence  of  tbjee 
C23itneirc£(,  alUgn  anD  appoint.  €)[)e  cotlj  appoint  200  l. 
to  be  pain  to  A.  nnB  Dies  befoje  il^otice  to  tlje  Cotjenau= 
to? ;  after  bet  Deatb  tbep  gibe  JOotice,  be  papa  it  not : 
Cbe  Clueflion  toasl,  tobetbec  tbis  being  to?  bcr  @nppo?t 
antj  Maintenance,  tbe  l5oticc  ougot  not  to  be  in  Dec 
JLife^ime  5  per  Curiam  it  neeo  not* 


Term. 
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Herring  ^wJ  Brown. 


I- 1  "I  PC>B  a  fpecfa!  Slccma  tge  Cafe  lua^,  €)ne 
ftifco  of  ltanD0  in  jfee  maoe  a  iFeoffment  td 
tljE  ^fc  of  Ijimfelf  fo?  life,  EemainDct  ta 
anotljEi;  in  Cntl,  &c.  tnitf)  a  potDCt  of  Kebo* 
cation  bp  Deco  fcalen  i)efo2c  tiuo  fOltncffcs,  o|  bp  axaili 
fealto  lip  one  2llltnef0.  Ccnant  fo?  life  leuieg  a  jfine, 
anu  after  bp  Deeu  neclarejj,  tDat  t[)E  Qfe  of  tte  jfine  ig 
to  Ijtm  anu  Ijis  l)z\xQ  ^  anu  tuljetljer  bp  letjpins;  tfje  jfine, 
tDe  po\i3Ci-  of  Ectjocation  be  not  ejctittguiijeD,  fo  tDnt  tije 
Deciacation  bp  T^ttJi  comeiS  too  (ate,  toa^  tbe  main  €Xue^ 
ffion,    3nD  fjcre  in  tljis  Cafe,  toag  a  Cafe  bettneen  Wix- 

on  anH  Vincent.  Trin.  26  Car.  2.  R.  B.  Rot,  960.  tnuc& 
intiftGn  on  ^  tuljicfj  luas,  tijat  A.  maHc  a  JTeoffment  to  tlje 
CTfe  of  B.  anD  tf)e  8)eics  of  bisS  ISotip,  toitb  paioec  to 
leHoke  bp  ^ttxs »,  auB  be  coiicwanteD  to  febp  a  ^int,  anD 
after  tbe  fine  toa^  IcDieo  to  otbcr  Clfcjs :  %W  biao  una 
voce  aofungeo  a  Ecuocation  ^  anD  pet  h^  tlje  Covenant 
tl)ere  tDa0  no  EeDocation,  no?  tbe  jfine  \sym  no  DecD  5 
Iput  it  tpaiei  all  looheD  on  as  one  3(t  •■>  puis. 


F  2  Bettifon 


36  Term.  Paich.    34  Car.  2.  R.  B. 


Bettifon  and  Elvvays  -,  devant. 

2.  '"I"'  0  31  S>  Cafe  toa0  acffuco  aijnin  iW  Cerm  6p 

1  Holt  fo?  tlje  plaintiff,  tijat  it  fs  a  tjotD  leafc, 
aiiD  tuitljin  tfje  Stat,  of  H.  7.  0?  UaiD  bp  tlje  DeatO  of  tbc 
iFcme  ^  fo?  6e  fatti  tljc  3IntEnt  of  tf}e  @)tatiitE  tuas  to  put 
fucD  jFcme  into  t&c  ConOition  of  Cenant  fo?  Life,  fo  t&at 
l]rt  ^ct0  couID  not  be  mo?e  p?ejut)icial  to  tljcm  in  EeDct^ 
fion,  tbcn  tfje  3ct0  of  a  bare  ^niant  fo?  life,  &c.  ann 
CItCll  tfje  'Boohs  ut  fupra  per  Wallop.  Pollexfen  faiU, 
tIjat  it  toas  not  tlje  Defiffn  of  tlje  statute  to  put  tfje 
jfcme  into  tbe  %mz  of  a  bare  Cenant  fo?  Hife,  but 
tbat  tlje  leafe  teas  iJOiDabie  onip  at  tbe  CIcffion  of  tbe 
JlTuc.  l)z  faio,  tbat  \}i&  leafc  uias!  not  tuitbin  tbe  0pif' 
tWl  tbe  S»tatute  intenoeti  tbe  p?obtti!ng  fo?  5  becaufe  tbe 
3I(rae,  if  fo?  W  'Benefit,  migbt  niafec  ffooti  tbe  leafc  b? 
acceptance ;  if  fo?  W  DifaHDantaje  be  miubt  aboio  it  b^ 
}^\G  €ntrp,  iMblcb  bete  be  coulU  not  ^  bccaufe  be  bao  patten 
iDitb  bis  Cflate,  ano  tbep  \\\  KemainUec  coulU  not,  becaufe 
tbe  Cime  is  not  j»ct  come,  anD  it  tooulD  babe  bmx  boiD 
againtt  tbcm  in  EemninDer  befo?e  tbe  Statute;  ano  be  tz-- 
lien  upon  tbe  Cafe  of  Crocker  ann  Kelfy,  &c.  in  Mich. 
Term  laR  ^  ©?DercD  ^utignient  fo?  DefenUant,  ni(i.  jn 
tbis  Cafe  tbe  Coutt  CaiD,  tbat  no  leafe  tbougb  fo?  500 
^rars,  createb  h^  a  feme  Jointccfs,  bp  Dceo  is  a  ifo?= 
fcitute,  becaufe  tbe  8^eic  niigbt  abolD  it,  ut  Trevor  dixit, 
quod  ego  non  memini. 

Scobell  and  Skelton. 

3.  TB  an  9(tion  fur  Cafe,  fo?  tbiotoino:  Dirt,  &c,  into 
1  a  ifountain  5  be  beclareg  tbat  be  toas  fcifco  of  a 

9©eirunge  0?  tenement,  anD  tbat  be  anD  all,  &c.  bp  bini* 
felf  0?  S)etbant0  baD  fetcbcD  CJLIatcr,  &c.  Crccptiofi 
taken  tbat  ii^etTunrtc  0?  Cencment  isi  uncertain,  anD  fo  bp 
binifelf  0?  €)Etbniit0,  but  not  allotocD  ■■,  but  tbe  3iuDn:ment 
tuas  arrefleD  fo?  not  fl)etoin(j  boUi  fcifcD;  fo?  unJefs  be 
teas  fctfcD  in  jfee,  be  coulD  not  p?efci'iOc»  o^obeD  ajjaiti 
bp  Tremain,  auD  tbe  Court  beio  tbcir  fo?mct  ©pinion. 

a  Collet 
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Collet  ^/z^  Collet. 

4.  /^"^Ollet  molten  fo?  a  p^oljibttfon  to  tlje  Court  of jones  ^15. 

V^  aiiD  fiiiytrcffED  tljnt  upon  t(je  ^arrtnge  of  Dec  jfa. 
tljet  aim  ^otljer,  cectatn  ILanDS  intce  fettlcD  upon  tljcm 
fo?  tfjcic  1(Ue0,  KnnainDEC  to  tfje  fitft  anu  fcconti  ©on  in 
Cail,  EemainOEi:  to  tbeit  Daughters  in  Cail  t,  anD  Ijous 
tijat  tljep  fjnD  tlazz  Daugljtersf,  ano  no  €)on,  anu  tftat  tijc 
©picitual  Court  ex  officio  pjocecDeti  againtf  tfjcm  fo?  an 
inceCuous  a@arciage,  viz.  fo?  macrping  ti)z  ©idee  of  bis 
fo?mec  miie,  toljicb  tljc  f  atljer  anD  ^otljec  confelTcti  ^  toljece- 
fo?e  tDcp  in  tfjc  €)piritual  Court  lucre  pjoceetiing  to  a 
DitJojcc,  iDfjErebj)  tDe  lp)laint(ff  tnoulD  be  baftatDifeo,  antt 
fo  oifinljeriteD  of  Ijec  Eemainucc  in  Cail,  toljEcefoje  fbe 
tame  &  pro  interelTe  fuo  p^apcc  a  p^oljibition  5  but  tfje 
Court  faiD,  tljis  Uja0  not  futficient  fatter  of  €)U(5g:cf{ion, 
fo|  fjere  tljcp  belD  not  piea  of  tlje  Cempo?al  Jnberitance 
Uircrtlp,  but  confequentiallp  ^  fo^  lubicl)  if  tbep  (Souiu  be 
p^oljibtteli,  tbep  tDoulD  ijaDe  notfjing  left  ^  but  t&e  Court 
ojDereD  tljem  to  fuiyiyEft,  tljat  tljis  ioas  a  Contrivance  be-- 
tiDccn  tlje  jfatber  anD  tljis  c^otljcc  to  DiQnljerit  tbeic 
Dau0l)tcr0,  anD  fo  tOep  mtgljt  bjing  t&at  point  into  Cra- 
mtnation  :  9ftertuarDs  it  teas  moUeD  again,  anD  t&e 
Court  aDUifeD  tljem  to  trp  toljetfiec  tlje  latbec  toas  ebec 
marricD  to  bis  caiife'^  €)((fec,  o?  not,  in  a  feigncD  3lffue  5 
tobtcb  tlje  Counfel  fceming  to  ccfufe,  tbep  gafte  tljem  Cime 
to  l^etD  Caufe  5  tuljerefo^e  a  p^obibition  fljoulD  not  go, 
till  Mich.  Term ;  anD  all  djiugg  to  (lap  in  tDe  mean 
Cime. 

Watkinfon  and  Murgatroy. 

S-  V  l^/Allop  niobcD  fo?  a  pioljibition  to  t&e  Confiffo.  ^^  Jo"«  '?' 

VV  rp  at  York,  luberc  tbcp  p?ocecDeD  againfl  tlje 
Clncle  fo?  matrpino:  Us  'B?otber'0  Daugljter,  anD  inCffcD 
tbat  it  ton0  out  of  tlje  Icuittcal  Degrees  5  anD  citeD  tljc 
9utljO?ltp  of  Epifcopius,  &c.  anD  urgeD  mp  1L0|D  Vaughan, 

tljat  tlje  Ccmpo^al  Courts  in  fucb  Cafes  liaD  fcnt  p^olji' 
bitioujs  i  but  after  tljis  tuas  ttnice  moUcD,  t^e  Court  dc^ 

nfec 
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iiiEO  ffrantino;  a  p^oljibitloit  5  anD  faiH,  t&at  it  tnas  a 
Caiife  of  t[)Etc  Conufance  j  anH  t&at  if  tljece  toecc  Caufe, 
tljEj)  nUsOt  fue  to  tjje  j^inff  fo?  a  Coiiiraiinon  of  DC' 
Icjjate?* 

'^Graves  ^w^  Maddifon. 

6.T  j^OB  n  a^arciaffc  S)ettlcnicnt,  tlje  ©pftiidn  of 
yJi  tl}C  Court  toass  DefitcH  upon  t()i0  Claufc :  It  Ts 

further  agreed,  and  the  true  Intent  and  Meaning  of  the 
Parties,  is,  that  the  State  and  Term  of  forty  Years,  (U)[)!Cfj 

toa0  IlnutcH  aftet  an  efpccial  Cail  99alE  to  tht  ff)US' 

bantl  anD  fiUife)  is  lirtiited  upon  Truft  and  Confidence,  that 
the  faid  Truftees  (hall  out  of  the  Iffues  and  Profits  of  the 
Lands  pay  ;  if  (no  Iffue  Male  living)  if  one  Daughter 
5000 1.  if  two  or  more  6coo  1.  to  be  divided  Share  and 
Share  alike  among  the  Daughters  ;  and  if  any  of  them 
die,  to  the  furviving.  CljE  ^usbanH  ant  fillife  Ijaue  31f- 
fue  tvoo  DaugUtets,  tfje  mife  Dtes,  anu  tljen  one  of  tlje 
DaugOtcrs  nm,  bcinff  feiien  ^earis  oID ;  t6c  Clueff (on  Ms, 
tofjetljet  tOe  futUiUfno;  Daujjljtcc  ftoulo  fjalje  5000 1.  o| 
6000.  Pollexfen  arguED,  tDat  fl^e  Ojoulti  6ai)c  but  5000 1.  foj 
tfjat  tlj(0  0^onc|)  toas  to  Deft  in  bet  a0  a  ccctain  Jnteceff, 
not  till  aftcc  tbe  Dcatb  of  tbe  jfatber,  (though  it  was  to 

be  paid  at  the  Day  of  Marriage,  or  Age  of  One  and  twen- 
ty Years;)  ann  t&at  in  tbe  mean  Cimeft  tBas  ombula' 
tojp,  becaufc  tbe  Cerm  m&  not  to  commence  till  aftec 
bis  Deatb,  antj  tlje  99one^  U)a0  to  be  raifeD  out  of  tbe 
3irue0  ann  ]^?ofit6  of  tbe  lanD ;  anD  be  a0liED,  if  t\)c 
Daugbtcc  bao  Dieo,  liDinjj  bet  ifatber,  anD  being  Ciucntj;.- 
onc  at  bet  Deatb,  fljall  it  rjo  to  bet  eiccuto?0 1  nuD  tbe 
Court  tolD  bini  it  fl)oulD ;  anD  faiD,  tbat  lubere  tbe  f  atbcc 
10  to  pap  in  fucb  a  Settlement  at  tbe  Dap  of  iJ^airiage  oj 
tEtocntp  one  f  rar0,  tbat  if  fl)e  attain  CUientp  one  ^ears, 
anD  Doe0  not  mnrrp,  pet  be  muft  pap  tbe  portion,  0?  rife 
tbe  ZxiiUccs  map  go  into  Cbancerp,  anD  tbep  totll  Decree 
tbem  tbe  €ftate  to  raife  tbe  po?tiom  SnD  tbougb  it  be 
faiD,  bercbp  €(}ilD?en  toill  be  encourageD  to  Difobep,  ann 
marrp  luttbout  lp)atent0  Confent  ^  tbe  fame  ©bfenion  mnji 
be  maDe  of  tbe  Son0  ^  but  tbi0  10  tbe  JntcntiOn  of  the 
l?artic0,  anD  fo  ti^  tErpeticnce  it  appcate  cDcij^  ^  .  y. 
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aim  tfje  Chief  Juftice  rEnifUlb^ED  t&e  Cafe  of  Stowell  f!i 
CDanccrp,  toOo  tDOg  to  slue,  ff  one  Dauo;l)tEC,  loooo  1.  if 
ttoo  Dauo;liter0,  noool.  If  tfj^ce  Daugljtrrd  20C00I.  &c 
IM  tl)?ee  bflugljtcrg,  ann  one  np'o  ^  "ano  tljc  Ciucffioti 
toas,  if  tfje  tiuo  fl)nU  fjaUs  1 2000 1.  0?  20000  I.  aiiD  DC' 
ctetn  tfjat  tl)pp  fljoulD  fjaDe  20000  1.  2nD  fa  bcrc  in  tlje 
pKiicipal  Cafe  tljcp  ijauc  t!)dr  ©pinion,  fcil.  Chief  Juftice 
Raymond   anU   Dolbin.    Jvones  fcctHCD  econtra,  t&at  tbe 

X>au(jljtcc  (IjoultJ  IjaUe  but  6coo  l. 

Wedgewood  and  Bayly. 

7.  T  T  7  E  31  ^  Of  (£tro?  upon  a  JuUgmcnt  (n  C.  B.  (n  Raym.  463. 
V  V    Croucr,  toOetc  aftet  (LlcrDta  one  of  tlje  plain* 

tiffs  comc0  ano  fugffcffs  tljat  Ijis  jfello  0  t3  Drau,  anti 
tfjat  p?aps  Dc  a0  SiutUiDo?  map  fjatjc  3Iuli{jmcnt,  ano  Oaoit 
tDece  i  fitrt  tlje  CouctOEtC,  fcil.  Pemberton  Chief  Juftice, 
Jones  Raymond,  nnD  Dolbin  tDEt:c  Of  SDpfnion  t&at  tlje 
3nUQ;mcnt  fljoulD  be  rcljctfeo  niainip  upon  tbe  Eeafon  (n 

Read  anU  B.edman'0  Cafe,  10  Rep.  134.  Hucton  57.  Hob. 

287.  2  Cr.  19.  uiete  citeD;  ano  tlje  Cafe0  in  j  Cr.  145, 
574,  625.  ano  2  Cr.  556.  anftoECEO,  2  Bulft.  262.  not  al« 
loUiEO  i  but  tfinuffljt  bp  Pemberton  t[)at  Cook'0  i)\iimoil 

tberc,  tons  mittaUen  t^  t&c  Eepo^ter,  ano  fo  it  ma  cc« 
Dccfeo. 

Anonymus. 

« 

8.  T0  CoUenant  plaintiff  Oeclarcjg,  tljat  to^ctcas  Ije  luas 
1  bp  asiCEniEut  to  bauc  feUen  parts  of  t[je  ©^ains, 

in  EigOt  pacts  to  bE  OibioeO,  toljicb  Dcfenoant  bcino;  a 
•BjEUJEt  Hjoulo  ninUe,  fo?  fo  long;  Cime,  njctuiiio;  it,  ttjat 
tl)E  Dcfenoant  bao  mijcco  C?op0  among  bis  c^alt,  anO  af. 
fiffns  tbis  fo;i  'Bjeacb  of  Couenant,  (tlje  plaintiff  bupingt 
tljc  (J5?ain0  to  ijibe  toarm  to  bi0  Coujs,  toljicb  bfing 
mxzn  iDltb  rpops  tbcp  moulo  not  eat : )  3t  uias  moiJcD  / 
ttoice  in  acceft  of  3!«Dsnicnt,  tljat  Covenant  o:0  not  lie  in  '] 
tbis  Cafe,  but  aaiou  fur  Cafe  ^  fo?  tljat  be  perfojmeo  bis 
Covenant,  anO  OcIiiJEtcO  blHi  tbe  Plains,  as  tljep  lucre 
Vtljen  tijep  became  ©jatiis  ,  but  tlje  Court  &flo  it  a  "B^cacb 

of 
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of  Covenant,  auti  faiD,  tljnt  t!)!S  DElttieip  tons  not  nc^ 

cojDtno;  to  tfje  3]ntcntion  of  tijc  parties,  antJ  tijc  ^Dniincc 

of  tDc  Coucnnnt.    ^iiD  faiO,  tf  one  covenant  to  Icauc  an 

tlje  CimbEi  upon  tOe  oS^ounti  at  tlje  €rpiiat(on  of  a 

Cftm,  ant)  after  cut  it  Ccuin,  V^s  a  IditPM)  of  Coijc- 

nant,  tljouglj  Ije  carrp  it  not  atoay  ;  lust  if  a  Stranrrcc 

cut  it  Doton,  'ti0  no  'Bicaclj  of  CoUenant.    %o  if  €oi)c= 

iiant  be  to  beiiuec  an  j;o?fe,  anD  tbc  Defendant  pcifon  ana 

tfjen  Mi\3tt  Dim,  Covenant  lie?* 

* 

Z(?r^  Shaftesbury  and  Craddock. 

^.  A  CtiOU  of  Scandalum  Magnatum  fo?  £:^IO?''0  in  Lon- 
£\  don,  anD  tfjE  Venire  U)a0  laiD  tljete  \3V  mp  lo^D 
Shaftesbury  j  upon  toljicD  tljc  DefcnUant  nioijcb,  tijnt  by 
Kcafon  cf  tDe  great  3!nterct!  of  nip  Lord  in  London,  ijc 
coulD  not  Oauc  an  iuDifferent  Crial  5  anD  Ijerciipon  fileD 
reuetal  affioaWts,  t^at  nip  lojD's  Counfcl  niig&t  baDe 
Cinie  to  anfttser  tljeni ;  anD  at  tbc  Dap  appointeo,  tijcfe 
SfRDaijfts  tuere  rcaD,  anD  tljcp  toccc  tbc  atfiDaDitg  of  fe-- 
fieral  l^erfons  of  GCreDit,  toljo  ftoo?e  tijep  bclieDcD  bp  Eca- 
fon  of  nip  lo?D,  &c.  tbcre  coulD  not  be  an  inDiffcrent 
Crtal  5  tofjercupon  after  dounfel  fjaD  berp  mucb  laboutcn 
tbc  Sl^atter  on  botlj  8)iDcj3,  tbe  Cotitt  DccIarcD  tbat  tbe 
Laping:  of  tfje  Venire  in  tranfitoip  aaions  toa0  Difcre-- 
tionarp  5  aiiD  upon  pjeccDcnts  bjougbt  b^  Serjeant  Jeffe- 

ries,  00  Lord  Salisbury'0  Cafe  in  Hale'0  Cime,  &c.  tofjerc 

£21lD?D0  laete  iaiD  bp  nip  lo?D  in  one  Countp  ^  pet  tbe 
Court  altcreD  ft  to  anotber,  tobicfj  tbep  IiUetoife  Did  fjere  5 
ruIcD  tbat  nip  ilo^d  niiijbt  baue  W  Cleaion  to  lap  it  in 
anp  otljer  Countp  in  England  •,  but  not  in  London  o| 
Middlefex  j  puis  JLoiD  Shaftesbury  nuD  Graham, 


•Cole 
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Cole  and  Ireland. 

10.  T^^J^  Cafe  BaDino:  becrt  often  argucD,  toa0  Jones. 

1  notD  argucD  bji  Poiiexfen  fo?  tlje  13Iatnttff,  nno  Rii';;;^^^ 
Saunders  fo?  t&e  DefEiinaiit :  aiiD  tlje  €lucftiou  tDa0  no 
nioie  tljait  tDi0,  tobetfjec  nftet:  tijc  ©tattitc  of  2  E.  5.  12. 
atlD  14  E.  3.  9.  tlje  Wwtj;  mtgfjt  IcafC  Hundreds  fo?  life 
0?  f  cac0,  0?  fcDec  tljcm  from  tlje  Coimtie0,  toljiclj  tocte 
not  out  of  tijc  Crotrnt,  in  jfec,  at  t&e  Cimc  of  tfjofe 
^tatutE0.  aiiD  tfjc  Coui-t  afta*  gcfat  DElibEcation  lucre 
of  ©pinion,  tfjat  by  tfjofe  9Sf0,  founojeng  ace  annercD  to 
toe  Countte0,  ano  tOat  Letter^  patent  of  tfjem  af^ 
tectoacDO  (jaue  been,  anD  ate  UoiD ;  tDfjecefo^c  tDep  gaue 
3iuti3:ment  fo?  tlje  plaintiff  againfl  Ireland  tlje  patentee, 
9cco2Ding  to  tlje  ©pinion  of  Coke,  i  Roll  1 1 9.  4  Inft. 
267.  nnD  accojuing:  to  a  KefoUition  of  tlje  Exchequer 
19  June  1675.  ill  t&e  Cafe  of  tlje  fame  Ireland  m\^  Buck- 
bery. 

Percival  and  Crifp ;  denjant. 

11.  'T^ID31^  Cafe  toas  arjyucD  bp  Poiiexfen  fo?  tljejones. 

J.  plaintiff,  anD  Holt  fo?  tlje  DefenD^int.  gnu  tDe 
Recorder  put  tlji0  Cafe,  ^uppofe  one  tiies,  IjaDine;  an 
caate  of  900 1.  tlje  mifc  IjatD  300 1.  if  tb?eE  €ljilD?eii 
tljep  babe  100 1.  apiece,  ano  tbcn  flje  fljall fiaue  t(je  otljec 
300 1,  in  ijec  oton  Eigljt,  a0  aonnniftrattir,  toljicb  10  un- 
teafonable :  Jn  tbis  Cafe  'ttoag  Ijoloen,  tbc  »)Eir  fljall 
come  in  fo?  b[0  DeuiDenD,  tljouijlj  laniJ0  OefcenD  ;  fo?  a 
Defcent  i0  no  anuancemcnt,  ano  be  nceD  not  ptit  tbcm  \\\ 

Hotchpot  5  adjornatur  :  Jt  U)il0  atJfUtigCB  (a0  tb(0  Cafe 

teas;  fo?  tbe  plaintiff,  fo?  'tsuas  aDniitteD  upon  pieauinff, 
tbat  tbe  Cuffom  of  London  fo?  OiDiDing  inteftateg  €aatc0, 
lDa0  otbcrmife  tban  bv  tbat  Statute  ^  but  toljetOec  in  a 
lihe  Cafe  otljertolfe  picauco  tbep  ttJoulD  baUe  giticn  fuclj 
JiiDgnient,  Quxre,  tbougb  tlje  Court  falD  no  fiiclj 
djinff  ^  but  aftCCUjarUS  Pemberton  ann  Jones  faiD,  tbat 
ibcp  gauc  tbcit  3uognient  upon  tOe  ffl^erit0  of  tbc  Catifc. 
bj)  Eeafon  of  tije  p?oDtfo,  auD  not  fo?  Q^ifplcaoirio:, 
toljicb  mijjbt  IjaDc  been  atnenDeD.  Decceco  aftertDacti0  iw 
Cljnncecw,  tbat  tlje  aominiftcato?'0  pact  U)a0  toitbin  tDc 

G  CuRom, 
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Cuffom,  anu  net  liable  to  n  Oiftrfbutlon  upon  tjje  S)ta- 
tute  5  anu  tDcp  nlitu  upon  tbijs  ©pinion  in  R.  B.  Trin. 
3  $  Car.  3.  a  p^obibttion  lam  granten  ,  fuljete  in  a  like 
Cafe  t\)tp  rucu  in  tbe  €)pititual  Court  fo;  a  Diftcibutiom 
^ut  note  fee  tfje  %m.  of  i  Jac.  2. 

Clayton  and  Gillam. 

12.  npKcfpaf0  fo?  Diffginrr  up  J^oOis,  bjeafeinjj  btji  Clofe, 
J_  and  carcpinff  atoaj?  tbe  poCjgi,  &c.  continuand' 
aftct  a  (KetDict,  tbat  Continuand'  fo?  carcpinff  atoap  is  ill  5 
but  bcinjr  aftft  a  CJetDict,  tlje  Court  fain  tbat  it  fball  be 
tEferrcD  to  tljat  part  of  tbe  Erefpafs,  t&at  map  babe  Con« 
tinunncc;  but  if  it  tuere  upon  a  Demurrer,  it  tDoulD  be 
ot&erujifc*  ^ee  tljc  Cafe  of  Letchford  anD  Elliot.  Mich. 
Id  Car.  2.  R.  B.  lufjicb  Uja0  fo?  dj?otoin00, 1LOB0,  anD 
Otbcr  Crcfpaffeg  continuando.  Sid.  224,  319.  i  Vent. 
363.  Jones  194. 

Nafh  and  Afliton. 

Jones  195.  13.  r^CBC  upon  su  ©bliffation  fo?  performance  of 
l_J  Cobenant0  in  an  Jnoenture,  tDljcrein  tiuo  ^U0-- 
banli0  bcinff  fcifcD  in  Eigbt  of  tljetr  mi'Ucs  a0  Coparce* 
«er0,  tfjEj)  aiitj  tljcir  2Hibc0  make  a  ifcoffment,  anb  cobe» 
nant  tbat  tljcp  are  able  anb  map  grant  tbe  lanb0  5  ann 
cobcnant  to  mnkc  futtber  aiTurancc,  if  requeften  toitbin 
feben  ^ears,  COe  DefenDant"0  2Hife  toas  bjitbin  9ge  at 
tbe  Cime  of  tbe  jFeoffment,  ann  Die0  toitbm  feben  i^cars, 
leabing  Jfliie  n  S)on,  (but  not  fouuD  tbat  flje  11100  at  3ffe 
at  tbe  Cime  of  ber  Deatb  o?  not).  Firft  it  ms  airiffneo 
fo?  "Breacb  tbat  tbe  CZLItfe  bping,  anb  leabing  a  €)on  an 
3!nfant,  bece  10  an  JmpoinbtUtp  of  furtber  ^ITurancc 
tuitbin  fcbcn  f  earsi,  fo  a  OBreacb  •-,  but  tbe  Court  did 
not  aliou)  of  tbi0,  fo?  if  (be  m<s  abobe  21  at  tbe  Cime  of 
ber  Deatb,  tben  tbcp  tooli  it  to  be  no  "Bjcacb*  Second 
'B?eacb  a%ner»  ma,  tbat  tbcp  tuere  not  able,  no?  couio 
grant,  &c.  at  tbe  Cime,  no?  anp  one  of  tbem  (a0  tbe 
WioiXss  lucre,  tfjcp  0?  fomc  one  of  tbcm)  coulD  mafec  a 
ifeoffaicnt,  fo?  tOe  M[ltbe0  \t)ere  tuitbin  ^ge ;  tbercfo?e 
tbcp  coulo  not ;  anb  tbe  fi)U0banD0  coulD  not  grant  in 
jfcp,  being  feifcb  b'.st  in  Eigbt  of  tbcir  2£libe0 ;  tBbtcb 
tbe  Court  agrccb* 

2  Anony* 
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Anonymus. 

J     of  York,  but  bolOcn  of  tlje  DutCljp  of  Lanca- 

fter.  J.  s.  Claims  to  EjCECutE  l3?ocEf0  iDitbiii  t&e  Colon 
of  Pontfrad,  anH  b^oiigljt  0(0  Engiifti  05(11  in  tfje  Ciian^ 
Cecp  Court  of  Lancafter,  affainl!  tlje  late  @)ljcr(ff  of  York 
anD  \}\&  'Bailiff,  to  account  fo?  jFees  rccdDcO  in  tbt  Coton 
of  Pontfra(ft,  fo|  ocECUting  p?ocEf0  tD(t()(n  tljE  Colon  of 
Pontfraa.     ^IpOU  tl)(S  Pollexfen  niOUED  fo?  a  15?Oljib(tion, 

Firft,  Cfiat  tljis  is  ftiitWe  at  lato,  ano  Ijece  is  no  ^attcc 
of  equity  Secondly,  jfo?  tbat  tbe  Coton  is  out  of  tbc 
Countp  palatiuE's  3!urisD(aion,  ann  tbc  ©bEiriff,  &c.  libe 
out  of  it  5  fo  not  fuablE  tbcre  5  tobccEupon  tbE  Couct  op 
t^mn  tbat  Caufe  be  fl;eton,  tobetefoie  tlje  piobibitioii 
^ouin  not  so* 

Lord  Shaftesbury   and    Gray  ham. 

15.  T  O  R  D  Shaftesbury  bjouffbt  3ct(on  Of  ConCpftacp  a* 
L  ffainft  Grayham,  fo?  confpiting  to  tak£  atuap  bis 
Life,  pEcftDabino;  one  Wilkinfon  to  fluEac  asainll  bitn  a 
Oefign  of  tahnig  atoajj  tbe  King's  Life,  aub  fubbctt  tbe 
^obccnmcnt,  &c.  cObetEupon  Grayham  ftooje  tbat  if 
nnp  fucb  Confpicacp  luas,  it  toas  in  tljc  Countp  of  Surry, 
anu  not  m  London ;  auD  ttoo  of  tbc  ^attnelTes  ftnojc 
tbat  tbep  mitfl  not  go  into  London  to  gibe  eSbtbcnce,  ba^ 
fiino;  been  batbarouflp  ufeb  in  tbe  late  Jnbiament  at  tbc 
Old  Baily,  &c     ^\\t\  anotbct  ftoO?C  tbat  Grayham  tbe  De= 

fenbant  is  a  ©oliclto?  in  tbe  Quo  Warranto  ogainft  tbe 

Citp  of  London,  &c.  JfibC  OtbECS  fU30?E  prout  as  Ux  tbc 
Cafe  of  Cradock;    tlje  ConnfCl  of  tbe  lo|b  Shaftesbury 

niobcb,  tbat  tbis  taction  loas  local,  anb  fonubco  upon  tbc 
pjcfEtcing  of  tbe  Inbirtment,  lobicb  bias  in  Middiefex ; 
anb  tbat  tbercfo?c  as  (n  all  local  Actions,  tbe  Couit  coulo 
not  remobc  it,  &c. 

Pemberton  fa(b,  tbat  tbE  EulE  tbbicb  dobcrns  tbEm 
is,  tbattbccc  be  Equal  CtialS,  anc  tbat  tbsrcfojc,  tbougb 
in  2)ebt  upon  a  03onD  upon  tbc  Conmicn  Si!iOab:t,  tbep 

G  2  altcc 
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altcc  not  tfje  Venue ;  pct  if  potcncp,  0?  m^  otfjEc  rea^ 
foiiable  CEaufe  be  ftoojn  to  tljcm,  tijcp  Do  altei:  it  5  na? 
in  fucb  Cafes  tDljtclj  are  nictclp  locaf,  aiiD  tDe  Venire 
cannot  be  altercD,  tbcp  toill  upon  hood  Krnfon  niafee 
t&em  trp  tt  upon  afcigneD  action,  (if  no  Confent,  tijcp 
toll!  grant  imparlance ;)  anH  Dolbin  rcmembjen  tfje  Cafe 
of  ILo^ll  Gerrard  of  Bromley,  anD  Spencer  in  tije  Ex- 
chequer,  to[jfn  Hale  was  Chief  Baron  ^  toljO   Upon  9ffi=. 

HaDic  tfjat  Lord  Gerrard  anD  bi0  anceliois  bao  libeD 
long  in  Lancaftiire,  aiiD  feept  great  ipofpitalitp,  anD  blD 
Elierp  TBoDp  toelcome,  &c.    anD  tbat  Spencer   loas  a 
Southern  ©entfenian,  anD  latelp  come  into  Lancailiire  : 
Hale  DiD  not  fnffec  tbcm  to  p?ocecD  upon  tbctr  Cjea- 
went  in  Lancaihire,  but  inaDE  tOeni  trp  it  m  fiue-  foigneo 
3aion0  t^  a  3lUtp  of  Hartfordihire.     Pembcrton  faiD  fur^ 
rijcr,  tbat  tbis  Action  10  in  it  feif  tranOto??,  beiirg  hwt 
in  Mature  of  an  aaion  upon,  tbe  Cafe  ^  tbat  tbe  Confpir, 
racp  Mom  tbe  Caufc  of  aaion,  ano  tbnt  tbe  p^efefting^ 
tbe  3inDiament  but  in  aggrnljatron  of  Dtimagro,   ano 
not  actionable  toitbout  tbe  ConCptracp  p^rccDing  5  tbat 
being  ttanato?p,  tbep  migbt  alter  it  in  Cafe  of  a  j^aeer, 
B0  toell  as  in  otbers  ^  anD  tbat  it  toao  not  like  Dfbtup^ 
on  a  EccojD  tcbicb  is  local,  anD  tbep  cannot  alter  it  v 
Ijut  if  one  giUe  a  Ecco^D  in  ClJiOence,  'tis  not  local. 
^\)Z^  allotoeD  tbe  Eule  of  Bulwer's  Cafe,  tbat  tobere 
Caufe  of  action  arifcs  in  tiuo  Counties,  plaintiff  batO 
Cleaion  to  lap  it  in  lubicb  be  toill  ^  tbat  is,  it  (Ijal!  not 
be  Crro?,  let  im  lap  it  \\\  tobicb  be  toill  ^  but  tbat  fijail 
not  p?ecluDe  tbe  Court  ;  but  fo?  Caufe  in  fome  Cafes 
tbep  map  alter  it*    W^t  Court  una  voce  altereD  it  to 
Surry,  gitjing  bim  leauc  fo?  Eeafon  IIjetDn,  to  lap  it  in 
anp  otbec  Countp*    Sid.  185. 
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T/?^  King  md  Ripley. 

16.  Q  31  E  Francis  Withins  molicD  fo?  a  Melius  in  qui  ren- Jones  198. 

O  dam  Upon  an  Jnqucfl  of  felo  de  fe,  fO|  tjat  6e 
11390  not  compos,  &c.  yet  fountJ  felo  de  fe;  but  t&at  D(D 
not  fufRcicntIp  appear :  Cljen  tl}zy  moticD,  t&at  tfje  lLo?n 
of  tfje  ^moi  nfcB  act  in  obtainiufl;  tlje  OccDia  ^  toDecc- 
upon  ttje  Court  gaue  t&is  Ditesion,  tljat  aumintffration 
ftoulD  be  taken  out,  auD  tbe  aDmintffiato^s  come  into 
Court,  anu  pjap  a  Certiorari ;  anD  upon  tijc  Eeturn  fljetu, 
t&at  tbep  ate  gcieueD  bp  tt,  ano  to  trauerfe  tlje  3nqu(Q= 
tion  before  t&e  Coronet  5  fo?  tbep  belD  tljat  (t  migOt  bt 
tratjccferj,  anofo  of  pefentmentis  in  lLeet0, 

Dr.  Owerydn^  Dr.  Stainoe. 

17'  1~^^*  Owen  ttlOUeU  fo?  a  Mandamus  tO  be  aOmitteU  Jones  199. 

Ly  a  pjcbentiacp  in  tlje  Cfjurclj  of  %t.  David'g, 
ano  fct  fo?tD  a  Cuftom  tljat  t&ep  ufeo  to  cTjufc  a  S)upcr- 
numernrp  (afl  tfje  piacejj  beina:  full),  tofjo  upontOe  Deatfj 
of  tlje  nert  ip^ebenoarp  is  aDmittco ;  anD  fap0,  tfjat  De 
toajg  cDofe  a  ©upecnumeratp  in  t&e  ^eac  1658.  anu  t&at 
A.  B.  BieB,  anU  (t&at  D?.  Stainoe  fea0  aumitteo)  anD 
p?ap0  a  Mandamus  tljat  &e  mfgljt  be  aDmittcD  5  but  tlje 
Court  tooulD  ffrant  none,  but  belD  tbe  Cuaom  to  be  boiD 
anD  fooltll),  fO|  tljat  tftece  cannot  be  an  election  but  into 
a  iJOiD  l^lace  5  Ctt0  true  in  nianp  I5)lace0  tlje?  Do  cljufe  a 
Perfon,  anD  fo  it  map  be  an  election  incepttue),  tuba  af= 
tectDarD0  tljep  aDmit  upon  a  Deatlj  -,  but  tlj(0  biitD0  tljcm 
not  fo,  but  tljat  upon  tlje  pcrfon'g  altering  \)is  99an- 
iier0,  &c.  t&ep  map  elea  anD  aDmit  anotber,  efpcciallp 
to&ecc  tfie  CUctojs  are  tDe  l^atrons,  anD  tfte  I2)erfon0  to 
aDmit* 
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Ci?/.  Birch   dnd  Lingen. 

18.  T~\<£'BC  upon  a  TBono,  anu  a  Non  eft  fadum 
JL^  pleaD£D  5  antJ  Dcrcupoii  a  Venire  facias  to  cnufc 
tfjc  parties  to  come  before  iji's  c^iffOnef^  the  Lord  Pro- 
redor  in  tOe  Upper  Bench  Weftrtiinfter  blank  Day,  &  i- 
dem  dies  0\}m  to  tljE  otljEc  partp,  tbcp  come  abone  ttocn' 
tp  f  ear0  after,  anu  moDe  tfje  CToiitt  it  map  be  amenD- 
£D,  ano  fap  it  tea0  a  3luiigment  but  of  Trin.  Term  laff^ 
anu  tbe  Court  maoe  a  ifiuic,  tljat  it  be  amcnucD.  3f  t()i0 
IjaO  been  aftet  tlje  Oxford  get,  no  Ciueftion  tis  anicniia-- 
ble  5  but  tiibetljct  amcnoable  bcfo?e,  iis  tlje  Ciueffion  5  anD 
t&efe  Xoofe0  toere  citeD,  tbat  it  ysa^  not  amenoable 
3  Cr.  320,  I  Cr.  236.  3  Cr.  489,  553,  619.  2  Cr.  211, 
325,  529.  Moor  710.  Stile  339.  Pemberton  Cbtef  "SiU 
nice  feemeu  to  tbink  it  amendable,  anO  to  be  but  tbe  De- 
fault of  tbe  Cletfe,  ano  fo  it  inaj)  be  bolpen  bp  tbe  S)ta. 
tute  of  H.  6.  TBut  Jones  auu  Dolbin  toofe  it  to  be  tbe 
atoaru  of  tbe  Court,  ano  not  tbe  Default  of  tbe  OElecft  5 
ano  fa(D,  tbat  it  Did  not  appear,  tbat  anp  Dap  teas  gi. 
Den,  01  a  Dap  out  of  Cerm  5  but  if  tbe  €ouct  baD 
atoarDeD  Die  veneris  port,  &c.  anD  tbe  dlerk  bao  entet. 
CD  Die  Quereris,  anD  fo  an  infcniible  Dap,  it  baD  been  a- 
nienDable.  Dolbin  anD  Jones  fccmeo  to  tbiiik  tbat  in 
tbis  Cafe,  it  being;  in  tbe  fame  €:crm,  tbougb  it  toere 
not  amenDabIc,  auD  fo  Ccro?,  pet  tbep  map  alter  it. 
Chief  Juftice  DoubteD,  if  it  lucre  after  UuDivment  enter- 
ED  upon  Ecco?o ;  but  Dolbin  citcD  a  Cafe  lubere  "tujdg 
Done  after  part  of  tbe  Judgment  ejrccutcD  ^  Moor  186. 
Sid.  104.  'Ctoa0  bolDcn  bp  tbe  greater  ©pinion,  tbat 
tl)i^  m&  not  amcnDabfe  bi^  tbe  Cletfe,  toitbout  ©jDec 
of  tbe  Court  ^  but  if  Done  bp  bim  (if  acco^Dino:  to  lauil 
tbep  cpulD  not  qlter  it,  but  tfjcp  coulD  puninj  bim. 
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ne  King  and  Willmore. 
19.  TJI5  an  3lnfo?matfon  aiyainlf  Willmore  fo^  fptritfnij 

1  a  T5op,  anD  cacrpnig  fjim  into  Jamaica.  Pemberton 
€6fef  3lul!tcc  tccIateD  tOe  laio  to  6e  againft  6im ;  it  not 
being  latnful  to  taUc  a  CljilD  unticc  35e,  tljoufffj  &c  p?ctcnD 
to  &aue  no  jFcienD,  &c.  ann  mtpfjtni  attap;  fo?  tDat  tDC 
Patilft  mifffjt  (jaue  botuiD  fjim  out,  anD  De  map  (jalje  a 
Rafter  5  if  not,  Ije  oiig;f)t  to  te  boiniD  bp  a  %imcz  of  t{jc 
IpJeace,  ann  fo?  a  rcafonable  Cimc*  Vide  Whitiocks  Mem, 
140.  anU  Plad.  de  M.  Bignion.  9  Pleydoir  232,  233. 
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Warren  and  Verdun. 

Tones        ^-"XIT  yARREN  ftjoufffit  311  Sppcal  affatttff  Ver- 

\  /I  /     dun,  anH  mn^  to  Do  it  bp  atto^nep  3 

w  Y      ann  a  fiBatcant  of  atto?nep  being  p?o« 

miccn,  tbe  Court  ncmanDcD  tljem  *o  p?oije 

it  5  iDljeccupon  t&e  plaintiff  Uja0  calleo  and  ctannncD,  if 

fte  niaue  A.  B.  get  3tto?nep ;  anD  upon  ijec  foj^^ng  fo,  it 

toag  cnoiiBU ;  anD  tljen  t&e  Counfcl  fo?  t^e  piauitiff  re-- 

citeD  tfjE  appeal,  anD  tOen  tDe  Counfcl  fo?  t&e  DefenDant 

pleaDED,  anD  joinrD  JilTue  ^  anD  aftEttDarDjs  t&e  ©cconDa- 

tp  ai-i:ai0ncD  t!jc  DefenDant,  tu&o  (jelD  up  l)i0  itpanD,  anD 

plCaDeD  Not  guilty. 

Foot  againjl   Raflall. 

Raym.  472.  2.  F^iiaintfff  DcclaccD  in  an  Action  of  Ctotjcr  fo?  cctc 

I     tain  ^SooDis  5  DcfcnDant  pleaDs  in  iDar,  t[)at  tfie 

plaintiff  IjaD  b^ougljt  CtEfpaf0  vi  &  armis  fo?  tfje  fame 

©ooDS  againfl  tfje  DefcnDant ,  anD  tljat  tlje  DefeuDant 

ijaD  a  CJctDiS,  anD  JuDBnient,  anD  aDct0  it  to  \iz  tije  fame 

Caufe  of  action,  &c.  ^juDgmcnt  fi  aaionem  predidam 
manutenere  debet ;  tufjereupon  tbc  plaintiff  DfHTUrs  May- 
nard  fo?  tDe  plaintiff  faiD,  tljat  luljere  t&e  partp  bring 
bartED  in  one  action,  fljall  be  batrcD  in  anotbrr,  is  iiitcnO' 
CD  in  an  action  of  tijc  fame  Concernment,  ag  a  ODai*  to 
3  one 
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cnr  Ct£rpaf0  is  a  Toar  in  nnotfjcr,  fo?  tfje  fame  Caftino:  ^ 
but  a  TBar  in  Crcfpafg  is  not  a  15ai:  in  Detinue  5  o?  a 
"Bat  in  CroDcc  is  not  a  "Bar  in  ^account.  3n  3Infant 
OeliDcrs  <S5ooD!S  toitlj  I)i0  oiun  J^anUs,  gium  bj)  Ijim  ta 
nnotljec,  if  De  brings  Ccefpafs  De  tuill  be  bacccD;  but  Ije 
map  aftettoatDs  bjing  Ccobec,  anB  f^all  not;  fo  if  31  De. 
lioec  a  'Baiy  of  (SolD  to  J.  s.  ann  aftct  b?inff  Crcfpafs, 
anO  am  banco,  fljall  %  not  b^ino;  S^iotJEt,  0?  (!jall  9)  be 
toitbout  mp  EcmcBp  fo?  mp  09onep.  ano  Maynard  faiD 
tijat  tbc  ©lea  Uias  ill  In  jfo?m,  tbe  DefentJant  concUibino: 
Siuogmcnt  Si  adio,  &c.  tuijercas  it  being  an  €(toppel,  fie 
ougDt  to  bauc  relictj  upon  tfje  Eeco?D  of  tlje  Cftoppel  5 
but  tljc  Court  faio  as  to  t&at  tbc  Conclufion  luas  toell 
enougb,  it  cefertcD  tijem  to  tljc  3luiiQ;ment  of  tFjc  Couct 
upon  tbe  iDbole  pica  S\  aaionem  predict'. 

Holt  on  tljc  otbec  ^ioe  citeD  Hudfon'0  Cafe  in  4  Rep. 
ann  Noy  58.  but  tije  CTourt  falD  tljat  in  a  fll^apbem  a 
€;cefpafs  iDas  neccflartlp  fnppofeD,  not  fo  of  a  Ccefpafss 
in  Ctoucr,  fo?  tbat  Crobet  luouio  lie  toljere  Ccefpafs 
toouID  not*  9nD  Pemberton  faiD  tbete  tooulo  be  a  Dif- 
fecence,  tofjece  a  Eccoberp  in  a  Ctefpafs  tuas  pleaocD  in 
•Bat ;  f 0?  tOat  it  ftjall  be  intenocli,  tlje  pattp  mas  iecom= 
penceD,  ann  tobcre  a  Bat  in  Ctefpafg  is  pleaDeD  in  "Bat : 
J9ut  of  till  neict  Cccm  5  puis. 

Blliot  a?7d  Befey. 

3.  TTKro?  upon  a  Jiitigment  in  C.  B.  in  CtefpafiS  anOjones  214. 
IZj  faife  jmp?ifonment  ^  tobecein  tOe  plaintiff  iiE.-Raym.4«?- 
claren,  &e.  tbe  Defendant  pleaoetJ  tbat  be  tija$  a  ©aolei: 
of  tbe  libertp,  &c.  anu  tbat  A.  B.  'Bailiff  of  t[)e  tibztr 
tp,  tooU  tl)z  plaintiff  bp  Cllrtue  of  a  2:0attant,  &c.  and 
Delibctcli  bim  to  tlje  DcfcnDant,  anD  tbat  &e  as  (Saolec 
took  ano  netainco  Ijint,  qua  eft  eadem,  &c.  plaintiff  re« 
plies,  tbat  be  uetaineti  Ijim,  &c.  abfque  hoc,  tljat  be  took 
ftim  toitbiu  tlje  Hibertp  ^  toljeceupon  tf)e  DefcnUant  De» 
murs,  nno  in  c  B.  abjiiUffen  againtt  Oim  5  tobeccupoit 
Ctro?  teas  b?0H(jbt,  ann  Saunders  fo?  tlje  plaintiff  in 
€rro?  fain,  tbe  Cafe  is  tijis,  tbe  Defennant  is  i^eepet  of 
a  ^ao\  tDitbin  a  Libertp,  tbe  OBailiff  of  tbe  Libertp  ar^ 
reds  one  out  of  tbe  Ltiiettp,  ann  b?ino;s  l)tm  into  it,  ann 
nclibers  tjim  unto  t&e  (gaoler  to&o  tcceiues  6im,  knotaincr 

H  not&inff 
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notl]!ng;  of  tl)e  ^rrf  ft  tnitljoiit  tbc  libcctp  5  tlm  fljnll  not 
lie  ftiifc  Imp,Jifonnicnt  In  tlje  (gaoler,  fo?  fje  urns  not  Jpac* 
tj)  to  t(je  KLUong,  0?  p?ibp  to  anp  Cobin,  ono  tlje  iato 
lljnil  nc\iEi-  puninj  one  not  guiltp  of  a  lu^ongfiil  9ft,  o| 
antent  ^  tdcrcfojc,  tbouglj  it  toas  falfc  3nip?ifonmcnt  In 
tl)£  'Btiiliff,  in  tfje  (jJaolcc  'ttDa?  not:  €)nc  map  be  guiltp 
of  faifc  3lnipnfonmcnt,  ano  anotfjcc  not,  tbougfj  fje  De* 
tain  tfjc  pcifon  actcffeo,  as  if  one  tabes  a  £0an  in  a  fa« 
reiffn  Countp,  ann  b?tno:  Ijim  to  tlje  @)l)etiff,  toljo  (jatb  a 
GlUtt  npinft  ijini,  anH  tlje  ©beriff  tafecs  fjim ,  tbis  is>  no 
falfe  Jnip^ifonment  in  t(je  €)betiff*  3  CTonffable  arrcffg 
one  toitfjcut  daufe,  tobo  refiffs^  tbe  Confiable  caH0  A.  ta 
alo  btni,  toDo  ootb  fo :  A.  is  not  puniibable,  bccaufe  be 
mo  it  in  afllRance  of  a  linotun  ©fficet,  anH  niigbt  bntje 
been  pnni(l)alile  if  be  ban  tefufco  it  3  befiDcs,  tbougb  be 
inas  artefteu  out  of  tbe  libertp,  pet  De  tons  latofuKiJ  in 
€]cecution,  toljcn  tbe^  b?ougbt  bim  unto  tbe  libcttp  ^  ann 
if  tbep  ban  ruffereO  blm  to  Depart,  it  ban  been  an  Cfcape ; 
anti  if  tbe  (jpaolec  bao  refufco  Un\^  it  baD  been  an  Cfcape  5 
tbcu  to  puniflj  tbe  tSaolcc  if  be  cefufes  bim,  fo?  ati 
c^fcape,  ann  fo?  faifc  Jnip^tfonmr nt  if  be  cecctues  bint,  is  UW' 
teafonable,  ano  tbouub  tbeic  main  Eeafon  in  C.  B.  luas, 
fo?  tbat  tbe  iBailtff  of  n  libertp,  anD  tbe  ©aolet  loere 
fcut  one  ©flicrr,  pet  'tis  plain  tbat  is  a-fflBiitakc,  as  ira0 
faio  berc  bp  tbe  Court  ^  anU  tbcp  fain  tbat  In  tbis  Cafe 
tbe  ©aolec  fljouID  be  puniajeli,  fo?  Doino:  but  \)i6  Dutp, 
anD  pet  be  toitbout  anp  EcmeDp ;  'ttons  faiD  bp  tbe  Court, 
tbat  in  tbis  Cafe,  tbougb  JOotice  baD  been  giUen  to  tbe 
<©aoIer,  pet  'tlnete  not  material :  dpon  tljis  tDe  Court 
p?onounceD  tbeic  Eciierfal,  nifi. 

Maynard  on  tbe  otbec  ©iDc  fa(D,  tlje  Dap  fonotufnir, 
^Dat   tbe   Declacation   tuagf  fo?   falfe    3mp?ifonmcnt 

quoufque  finem,  &c,  anD  tljat  aS  tO  t(je  Quoufque,  tbe 
DefenDant  baD  not  anftcereD,  anD  tberefo?e  tbe  JuDgment 
fljouID  be  afScmcD ;  anD  citeD  19  H.  6.  35.  anD  i  Roll 
265.  anD  tDbereas  &e  luoulo  balje  it,  tljat  if  tlje 'Bailiff 
IjaD  not  9utbo?itp  to  take  bim,  tbe  *^aoler  baD  not  to  ceceilie 
bim,  &c.  Cbe  Court  faio,  tljat  tbe  (Saolcc  tuas  bere  a 
Diiiina  ©fficer,  from  tbe  TBailiff  0?  €)tcmatD ;  anD  Uiberc 
Ije  faiD  tbe  «^aoler  map  baue  Aittion  fur  Cafe  againfE 
'Bailiff,  tbe  Court  DoubteD  it  5  fo  tbep  DID,  toben  be  faio, 
if  tlje  gaoler  keep  one  imp?tfoneO  fo?  not  paping  unrea* 
fonable  jFees,  tljat  noto  tlje  3imp?tfoumcnt  becomes  falfe 
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ab  initio.  l^nD  Maynard  citCD  t\M  Cafe  fll  C.  B.  ©ne 
b^oiipt  action  fur  Debt  upon  a  'Bono,  in  Evil  Court,  atlD 
IfliD  it  infra  Jurifdidionem  :  VH)Z  pailitiff  IjaU  Verdict, 
Judgment,  aiio  Execution,  niiD  tf)E  DcfCtlHant  tnUcn  itl 
€)trcut(on,  nno  aftet  EfcapeD*  3!n  Debt  upon  t()i0  (gfcapc 
againft  t&c  ©aolcr,  fje  pleaDeti  tljat  tlje  TionD  lung  not 

fcalctl,  &c.   infra  jurifdiaionem,  &c.   RnO  JllDgniCnt  fo^ 

t&c  Defendant :  COe  Court  of  Kings  Bench  fccmcD  not 
to  aHoU)  one  to  e5:cEpt  to  a  3ucisiiiaion,  Ijc  fjatlj  fo  long 
arfenouileugcu  after  Cjcecution  citecutED  ^  Imt  ya  Q^re, 
(01  Roll,  Court  545.  (jatf;  a  Cafe  fo  aUjaOgrD* 

James  and  Trollop. 

4.  rriRro?  in  n  Pioljfbition  5  feljerein  ©uo;g;cfff0n  tung, 

t_L  tljat  tlje  Prior  of,  &c.  toag  feifcD  of  a  li)o?tion  of 

^itDcs  in,  &c.  anD  of  tlje  99ano?  of  &c.  fimul  &  femel ; 

auD  tiiat  in  tlje  Eeign  of  H.  i.  Ije  gcanteu  tlje  S^ano?  to 

W.  Fifz.  Herbert  in  tijcfe  £OO?D0,  Dedit  W.  Filio  Herberti 
Norburiam  in  feodo  ;  anB  aftErU)aitJ0,  pro  decimis  Domi- 
nii  &  duabus  carucatis  terrse,  l)e  fl)OUltl  pap  to  tlie  Prior  5  s. 
per  Ann.  anti  tbat  tlje  Jfamilp  of  tljc  Fitz  Herberts  fiaO 
euer  fince  belD  tbe  ILo?lifl)ip  DtfcljargeD  of  Citbeg,  paping 
5  s.  per  Ann.  to  t&e  lp?io|  anti  lji0  @ueceffo?0  until,  &c. 
anD  fince  to  tfje  J^ino;,  &c.  Pollexfen  faio,  tljat  it  is  not 
fijctuu  tljat  tlje  lanD  tuljereof  tlje  lg)arfan  ncmauDfl  Citljeo, 
toas  Ptucel  of  t&e  Deniefnc  of  tlje  £^ano? :  Cbat  tbi0 
(0  a  Deeu  befo?e  Cime  of  S]9emo?p,  ano  tljeccfoie  not 
plraDable,  Ijabing;  not  been  aJloujeD  in  Eyre,  no?  can  be 

0000  bp  (UfajC  in  Pais ;  nnD  fo?  tljiS  CiteO  Roll,   Prefcrip- 

tion  268.  4, 5.  auD  9  Rep.  28.  Cljat  it  cannot  be  a  Mo- 
dus, bccaufe  it  loafs  not  gitjen  in  S)atisfaction  to  Ijini,  tljat 
fljoulD  babe  ban  tbe  Citbeg  -,  a^')  fo?  tbi0  citcD  Roll,  Difm 
649  be  fom  tbi0  Cafe  contradicts  not  Piggot  anD  Herns 
Cafe*  Saunders  ou  tbe  otbEt  ©iDe  faiD,  tbat  bete  tnas 
fufflcient  fljcinn  fo?  a  l??obibition,  fo?  tbat  'tig  fteton  tljat 
tbe  p?f02  luas  feifeD  of  tbe  filpano?,  anD  of  all  tbe  Citbe0, 
&c.  anD  tbat  tbe  Clofc  tobere,  i0  parcel  of  tbe  s^ano?, 
anD  teas  gianteD,  a0  to  Bon^alloioance  in  Eyre :  Ipe  faiD, 
tbat  tDa0  onlp  tntenDCD  of  ^imXQ  of  Franchifes  nnD  Liber- 
ties bp  tbe  King,  not  of  private  Deeds  fo?  3nberitance0» 
a^  to  its  not  appearing  to  be  ipatt  of  tbe  Demefne,  tbe 
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Court  faid,  t|)at  t!jen  t&e  lo^ti  mfgfjt  fjaue  nifccffen  anotDet 
to  f)olD  of  fjimfdf,  anD  fo  tt  niigfjt  hm  been  part  of  tbe 
DemeCne,  toljen  tfje  lS)?io?  granteD  it,  ann  6e  aftectuams 
Ctanten  ann  Oein  of  tDe  ^ano?  5  anii  a0  to  tlje  Modus 
not  fieitiff  gooD,  becaiife  not  paiD  to  t&e  parfon,  t&e 
Court  fain  it  miffljt  be  toeU  enoufflj,  patD  as  a  Modus  to 
one  tuljo  batb  a  portion  of  Eitbcg;  5  anD  tljat  tDen  De  &at^ 

quid  pro  quo^  Cur.  advifare  vult ;  puis. 

I     ^he  King,  and  the  Lord  Stafford ;  puis. 

5.  A  ^  3Info?niation  luas  bjottsbt  againff  tlje  lo?ti 
£\  Stafford  fo?  contiertinfl;  COoon  lanD  into  Stable 

anti  Paffure  :  Exception  taken,  fO|  tljat  it  ijs  not  fijcum 
in  tlje  Jnfo^niation  tbat  tijc  lann  toas  fet  apatt,  anD 
iifeD  fo?  OLlooD  HanO  acco^Dino:  to  tbe  aHo^CS  of  35  H.  8. 
17.  but  not  allotuen,  being  faio  bofcos,  &c.  anti  faiD,  tDat 
fo?  cutting  lioton  of  Cinibcr,  toljicb  gtotos  fparfim,  ana 
turninff  it  into  atable,  no  information  upon  tfj{0  Statute 
iie0 :  Moved  to  quaift  it ;  but  tbc  Court  faiD  tDep  UjouIH 
not,  it  bciuff  an  Unfojniation* 

Herring  and  Brown ;  dcvant^  and  puis. 

6.  np  |)  31  ®  Cafe  toas  atgueti  ajyafn  tbfsi  €etm,  ann 

X  Williams  fo|  tbe  plaintiff  obfecbcD,  Firil:,  €bat 
l^oujers  of  Eebocation  are  taken  faboutablp*  Secondly, 
tbat  tljotigb  t&ere  ht  no  mop  of  Eebocation,  pet  if  a 
fubfcquent  Clfate  be  limitetJ,  toljtcb  is  inconfiffcnt  feitfj 
t&e  former,  tbat  tbe  latu  lljail  aojuDge  it  a  Eeuocation, 
tbat  tbe  Cafe  i0  tbe  flrontyer  ^  fo?  tljat  tlje  SIfe  10  tJecIareD 
to  be,  to  tlje  aife  of  %it  >  w.  ann  W  I|)eir0,  iinti  to  no 
mbec  filfe  0?  3intent*  Cfjai  tbc  statute  of  27  ei.  makes 
a  DeeD  iuitb  potuet  of  Eeuocation,  as  a  fratttiulent 
2)ee0 :  Cbat  a0  tbis  Conbepance  m$  uoluntarp,  fo  'ttoas 
to  niOnberit  tbe  ^eic  at  Lato.  Jpe  faiD,  tbat  arffuino: 
tbat  tbe  fine  toas  an  Cjetinguifljment  of  tbe  potoer,  auD 
tbat  tben  it  couID  not  be  retjibeD,  10  fallacious,  bciniy  a 

bene  conjundis  ad  male  divifa  :  Cbat  tbi0  JFine  toaS  tbe 

Cleans  J.  W.  intenDeD  to  execute  tbe  pobict  of  IKeboca- 
tion  by,  tden  fO]  tbe  Court  to  make  tbat  Defirop  tbe 

poUier, 
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l^otocr,  tiJoulD  be,  a  fjacn  ConKiuaton.  ipe  faiD,  tljat  tfje 
Jftnc  tuas  leDlfD  in  Trin.  Term.  ntiD  tU  Declaration  of 
eifc0,  tottljin  fine  Dapgi  after,  tuljicl)  njelus  tlje  ^Intent  of 
tlje  pmits  5  ano  tljat  tljcrefo^e  it  tuoufo  be  a0  one  Con^ 
Dcpancc :  0no  faiD,  tljat  it  tooiilO  be  of  ill  Confeqiience  to 
ncjiiDge  it  otfjectiJifc,  ano  to  tlje  @)Oaltin0;  of  nianjj  even's 
3nOeritance0  ^  ttat  notbtng:  tuasi  moje  common  tljan  ta 
declare  tlje  Clfes  after  ^  tbat  it  toas  tlje  3ntent  ano  i^jjcec* 
nient  of  tlje  patticjs  before,  tljat  tlje  Court  toas  to  rc- 
0atr),  lu&lcl)  tooulD  be  gooD,  tljoitgfj  neucr  put  in  dlritinij 
after,  luljicfj  m&  Done  onlp  fo?  tbe  BaU  of  poftccit^ 
in  citeti  Hob.  312.  Downam'0  Cafe,  9  Rep.  ann  a0  rc« 

pO?teD  bp  And.  2  Rep.  75.  anti  tbe  Cafe  of  Wixon  ann  Gar- 
ret 26.  Car.  2.  Trin.  960.  f)e  aliCUieO  Albany  aUO  Digg'0 
Cafe,  I  Rep. 

Saunders  faiD,  tlje  Cafe  U)a0,  J.  W.  anD  R.  c.  tuecs 
^enant0  in  Common  in  fee  of,  &c.  J.  W.  co\)enant0 
in  1640.  to  fianD  feifeD  to  tljeClfe  of  Ijimfelf  fo?  life, 
UiitljDiber0  lf:emainDcr0  ouer,  tlje  laft  EemainDet  to  tfje 
tigbt  t;)eir0  of  M.  w.  aftertoarD0  in  1655.  J.  w,  ana 
R.  C.  leDj)  a  jftne  of,  &c.  toljicb  bp  tlje  aerDia  10  founo 
to  be  to  tbe  3intent  to  make  lp)artition0  5  aiiD  Kketoife  to 
be  to  tlje  afe  of  |.  W.  in  ifce,  and  aftertoarD0  bp  DecD  5 
tljcp  Declare  tlje  (afe  of  tbe  jfine  to  be  to  J.  w.  ano  ljt3 
|)cir0»  9nD  toljetber  bp  tl)i0  line  tbe  oID  potiier  of  Ke« 
location  be  not  e]ctinsuitI)eD,  fo  tbat  tlje  Declaratioit 
comE0  too  late,  10  tbe  general  ©ueffion  bctlueen  tbe 
Dausbtcc  of  M.  W.  auD  J.  Vv^.  g)on  auD  pzit  of  E.  w. 
dec. 

$pe  faiD,  tijere  tija0  a  Cfme,  tuljen  tljete  toag  no  Decla-- 
ration  of  Ofe0,  anD  tbat  tbe-t  tbe  jFine  toa0  a  f  Oitciture 
of  tbe  Cffate  of  J.  w.  mbicb  jja^e  tbcm  in  llemainDcr 
an  3!ntercff,  ano  Eigbt  to  enter,  anD  tbat  t&en  tljc  jfine 
cominff  after  tooulD  not  be  gooD  ^  fo?  tbat  'ti0  faiD  in 
9  Rep.  II.  tbat  fucb  fubfequcnt  Declaration  muin  be 
ffooD,  tuben  no  otber  cettain  anD  compleat  Declaration, 
0?  limitation  of  anp  otber  CXk,  eitber  at  tbe  €imc,  c? 
bcfo?e  tbe  Eecoljcrp  i0  maDe,  o?  Jnteccd  mean  be  tjeiteo  5 
iDljicb  fai)0  be,  10  pregnant,  tbat  if  an  Jnterefi  mean  (as 
Ijere)  be  uefleD,  it  toill  not  be  gooD  ;  anD  bfreupon  be  Dtf« 
ferenccD  tW  Cafe  from  tbat  of  Wixon  anD  Garret,  tbat 
beliic  a  Declaration  befo?e  tbe  ^int,  auD  tbi0  after,  pc 
faiD,  tbat  in  tDis  Cafe,  if  tbep  migbt  Declare  afcs,  aftcj: 
■'- '  tbe 
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t6e  jfine,  anti  tfjat  tm  ©eclaratfon  (Ijouio  relate,  bp  tfje 
fame  Eeafon  tDat  t[)ep  niigljt  ria  tt  Gx  Daps  aftec  a 
jrine5  tfjep  miffljt  Uo  It  fit  f  car0,  toftfcO  &c  faio  couId  not 
6e,  fo?  tfiat  tfje  lato  fufferis  not  a  Eelation  to  Deftrop  t&e 
Clfate  of  a  tfjirtJ  pecfon,  ann  tDoulD  not  efpeciallp  a  Ee* 
!ation  t&at  i$  inncfinfte  5  ann  tljnt  Ije  took  to  bt  tlje  Eca= 
fon  of  t&eic  3!i«isment  tDe  laft  Term,  in  tDe  €afe  bettoecH 
Perry  anU  Bowyer  j  devant. 

Kaines  and  Sir  Robert  Knightly. 
7.  Tp  ^  €  Cafe  upon  (EtJiOcncc  m^,  3  PoKcp  of  9f= 

J_  fUtanCC  teas  D^atoll  from  Archangel  to  Legorn, 
anil  AfTumpfit  fcetns  b?ougi)t  upon  it,  t&e  DefenDant  faiD, 
t&at  tlje  agreement  6efo?e  tBe  S)ubfcrfpt(on  uja0,  tljat  tijc 
SlDlienture  (l^oulD  begin,  but  from  tlje  Downs ;  but  tbig 
agreement  me  not  put  into  Writing.  Cbis  l3oUcp  i& 
but  a  mete  parol  Agreement,  anu  fo  map  be  aiteten  0? 
DifcljargeD  bp  agreement  bp  jparoi  5  but  teitljout  it  be  put 
in  CUciting,  it  C[jaU  be  talien  tbat  tbe  policp  fpeafejj  tbe 
^inD0  of  tbe  parties ;  fo?  policies  ate  Cbings  toell 
ftnoton,  ann  go  as  far  as  CraDe  goes  5  anir  to  fuffrr  tbcm 
to  be  UefeateD  bp  agreements  not  appearing,  is  to  lelTen 
tbeir  Credit,  anti  to  mahe  tijem  of  no  Clalue,  tebtcb  pec 
are  countenanceD  bp  tteo  felieral  ^as  of  parliament. 
Cbnt  tbe  Partp  map  as  tecll  fap,  be  i0  to  babe  tet? 
^uineajS  premium,  tbouglj  tbe  policp  faps  tut  tb?ee ; 
as  to  fap  be  afliireD  but  from  fucb  a  place,  fdi.  tbe  Downs, 
toben  tbe  policp  fap$  it  was  from  Archangel.  Cbe  €11- 
flom  of  flSercbants  ougbt  to  be  p?oucD  bp  tbofe  tljac 
|)at)e  baf  frequent  Cjcperience,  anD  batie  Itnoiun  €ake  fa 
lUleO.  'Ctoas  allotoeo,  tbat  if  a  €)bip  teas  laoen  at 
Aleppo,  ann  come  to  Meffma,  tbat  aje  map  be  infurcir ; 
tbe  anuenture  is  to  begin  from  MelTina  -,  but  tbcn  it  muff 
be  fo  erpjefs'D,  nap  it  neen  not  bz  cjtp?efs'D  tbat  (be  teas 
laten  at  Aleppo,  (tbougb  tbe  Opinion  of  fome  Merchants 
teas  fo)  as  Pemberton  cbfef  3luflice  faiD  i  but  if  tbe  3ln= 
futancc  teas  of  ©oons  lacen  at  Aleppo,  anO  tbep  toere 
intieeD  laben  at  Meffina,  it  migbt  malte  a  Difference. 
Pemberton  faiU,  tbat  policies  toere  facreU  CbingS,  ano 
tbat  a  ^ercbant  ^oulD  no  mo?e  be  allotoeti  to  go  from 
tebat  be  ban  fubfctibeo  in  tbem,  tJan  be  tbat  fubfcribes  a 
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Bill  of  Crcljanrjc,  papable  at  fucD  a  Da?,  fljail  be  allotoeo 
to  go  from  it,  anofap  it  toa0  agrccD  to  be  upon  a  CoiiDt- 
tioii,  &c.  toljcii  it  map  be  tbat  tlje  Bill  (jao  been  ncgotiateu  ^ 
fo?  tljQugO  ncttbcc  of  tijem  are  @!pcctaltlf0,  yet  tfjcp  ate 
of  great  CrcDtt,  atiD  nuicO  fo?  tijc  ©uppo?t,  Conlieninicp, 
niiD  aobaiitage  of  $:raDc  ^  aiiO  tlje  Jucp  founD  contract 
to  tlje  Dtrcaion  of  tlje  Court :  9ntJ  aftcttuarUg  in  Mich. 
Term,  tbcte  toas  anotljcc  Crlal  at  Bar,  ano  a  Verdift  ac« 
co^Ding  to  Direction  fo?  tlje  paintiff,  aftettoarD0  an 
Aftion  upon  the  Cafe  toa0  b^ougljt,  fo?  telling  Ijim  tbat 
tl)C  ®bip  toa0  in  tlje  Downs,  tDljen  in  CtutO  flje  tua0 
not,  &c. 


Bolton  a?7d  Throgmorton. 

8.  npj^c  13laintiff  ueclarcu  in  Trefpafs,  fo?  talting 
J  anD  breaking  fo  nianp  Dojcn  of  €>pe8aclc0,  &c. 
tbe  Dcfenoant  pleatJ0  tljat  tlje  Citp  of  London  10  ait 
antient  Citp,  tljat  tfjetein  i$  ann  fjatb  been  an  antient 
Cuftom,  Cbat  if  anp  make  anH  crpofc  to  ©ale  ill  anD  un= 
fecbiceable  «5dooD0,  tljat  tbe  cbief  SDfiicer0  of  tlje  Compa- 
ny balje  ufco  to  feife  tljcni,  anti  cart)?  tljem  to  tlje  Guild- 
HalJ,  anD  empanel  a  3iurp  ^  ano  if  tftep  finu  tbcm  ill 
anu  unfcrUtceable,  to  b^eafe  tljem,  ano  fljetn  tbat  tbe  ipiain* 
tiff  i0  one  of  tlje  Company  of  spedJacle  Makers,  ano 
tljat  tbe  DefEnDant0  are  C^ai!er=3:ratjer0,  anti  cljief  OtR' 
cet0  of  tlje  Compnnp  ^  ano  tljnt  tlje  €0000  maoc  bp  tbe 
plaintiff,  ano  taken  ut  fupra,  ujcre  unfcrutceablc, 

Pollexfen  etceptCO,  Firft,  'Ci0  pleatieD  an  antient  Cu- 
flom  Cime  out  of  S^inc,  &c.  but  not  njciun  tljat  tijep 
babe  been  a  Company  ^ime  out  of  ^ino.  Secondly, 
Ipe  pIcaD0  tbat  tbe  Matter  anD  v»^ardens  baue  ufeD  to  feife, 
&c.  but  n[)eU30  not  tnbo  10  Mailer  anD  IdIjo  are  Wardens, 
a0  tljcp  cugbt  ^  a0  iw  Cafe  of  a  Dean  and  Chapter,  foj 
'tis  traberfnblc.  Thirdly,  Ebe  Cuftom  not  gooD,  foj 
tOete  'ti0  tciiD  tbat  tlje  ©OOD0  arc  to  be  cacrieD  to  Guild- 
Hali,  anD  a  3iurp  impaneUeo,  &c.  but  no  jRotice  giuen 
to  tbe  pattp  ^  anD  tbat  it  10  againft  Eeafon  to  conDcmn 
tbe  partp0  <Sa3D0,  anD  not  gibe  bim  Botiee,  anD  beau 
bim,  Co  tDljicb  Saunders  auftoereD,  Firft,  Cbat  tbe  Com' 
panp  Do  not  pjefcribe  Cime  out  of  C^inD  5  but  'ti0  laiD 
bp  (lanp  of  Cunom  in  tbe  Citp,  tbat  it  DotD  not  appear, 

but 
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but  tfjcp  Ijabc  bcfii  a  Companp  Cime  out  of  0Bi"O : 
COnt  fojmcrlp  tijc  Apothecaries  VOtxe  part  of  tFje  Gro- 
cers €ompant>  5  nnt)  in  tlje  C(me  of  fMnv;  James  tfjep 
iBEre  ei-fffcD  into  a  Co2po?atton.  Cljat  antientlp  t\)t  Ijcan 
©(Sects  of  tIjc  Grocers  Cotiipaiip  coulo  ffatcfj,  aiiD  it 
tljrp  founD  any  id  DniS^?  tljep  t[)?eto  tbem  atoaf  5  but 
nola  tijc  Ijcat)  ©fRcets  of  tlje  Apothecaries  CTompanp  D(0 
anD  nitffDt  Ho  it,  (toljtcfj  tt>a0  granteD).  Secondly,  rpe 
faiD  tIjc  l^IcatJing  tons,  tfjat  ifje  Ijead  ©(ficEr0  niigfjt  do  it, 
aiiD  tijat  loais  to  be  traucrfcD,  anD  not  tbat  tljc  jajaflfec 
aiiD  QLiatDcns,  &c.  Thirdly,  1!L\iat  t!je  Cuffoni  toag  oojo 
ciiouglj,  tfjoutylj  tlje  party  ijaD  no  jQotice,  fo?  ttoajs  but 
nu  Cnqucff  of  ©Ifice  bp  toOiclj  tlje  part?  is  not  concluDcD, 
but  map  b?(n(y  bis  aaion  if  Ijis  (fficoDs  lucre  mcrcFjanDija' 
ble :  2Ipon  tfjc  CCaijoIc,  tlje  Court  tcoU  tbc  Cuflom  to  be 
fftDO,  anD  tcaConable  3  anD  tbe  JuDgnicnt  Uiajs  foj  tlje  De« 
feuDnnt,  nifi. 

TkTy  Z/Orr/  of  DaiibyV  Ca/e. 

9.  np  |)  €  Earl  of  Danby  batiiniy  bccn  ftuice  befo?e  in 
±  Court,  upon  bis  Habeas  Corpus,  came  apin  tDi0 
Term,  aiiD  niaDe  a  bctp  long  f^atawQut  5  but  tlje  Court 
luouiD  not  bail  Dim,  Ijis  Cafe  bcino;  tlje  fainc  toitb  mp 
1L0?D  Stafford's  anD  tlje  Carl  of  Tyrone's,  icil.   \)C  toaS 

committcD  bj)  tlje  Lords  j^oufe,  anD  tljerc  teas  an  Jni' 
pcacljment  bp  tbe  Commons  pcnDinff  in  tdc  lo?DS  ^oufe 
iiffainfl  bini  ^  but  it  toas  talien  clearlp  bp  tbe  Court,  tljat 
toberc  tbe  pattp  is  comniittcD  bp  an  flD?Det  of  tbe  Lords 
l:)OUfe,  as  in  Pritchard's  Cafe,  lenicnibKU  Op  Raymond 
Suffice,  17  Car.  2.  tbat  upon  a  Prorogation  be  map  be 
bailED  J  anD  fo  Pemberton  Cbief  Juflice  falD  'ttoas  \)i& 
Cafe,  be  bias  comnntteD  by  tbe  Commons ;  be  CaiD  tbe 
King  toas  tDilling  to  bail  bini,  anD  fo  mere  tbe  Xo^Ds  5 
but  be  toas  fain  to  lie,  till  t[)e  JC^ino:  p?o|O0Ued  tbe 
J^ariijiment  ^  anD  tbcn  be  came  out,  anD  be  fniD,  tljat 

If  one  be  DetatncD  after  a  Prorogation,  an  Adion  of  falfe 

Imprifonment  ifcs  5  mo^eobrt  'ttaas  faiD,  tbat  no  S^ait 
coulD  come  into  tbat  Court  anD  DemanD  to  be  baileD  de 
jure  in  CTafe  of  High  Treafon  ;  nap  tbat  in  ^utDcr, 
fometimes  tDcp  take  05ail,  anD  fometimcs  refufc  it. 

Term. 
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Foot  and  Raft  all ;  devant. 


1.  >■  I   v  H  IS    Cafe  ItitIS    aciyucft   apdt    bp    SaunJerSRaym.  4. 

I     fo?  Kjc  plaintiff,  aiio  Poiiexten  foi  t()e  De* 
^    fcntinnt* 

^un  Saunders  ffiiU,  tfjat  a  EecoUEtp  ill  Cccfpafo  i£J  ii 
•Bar  ill  Dctiiuic,  Account,  0?  Ciotier,  fo?  tDc  Plaintiff 
Ijatl)  DnmaQ;c0  giijcn  to  t&e  CJalue  of  tlje  Cljino:  tiUicn, 
nnti  tljEtEbj)  tDe  p?opcrtp  is  gone  5  Imt  if  Dnniagtss  are 
giucn,  not  fo?  tfjE  (Ilaluc,  but  foi  a  collatetal  Eefpcct,  as 
fo?  nitfiifinQ:,  Sec  tljccc  TBat  in  €:terpaf0  i$j  no  TBat  iii 
Ccoiicc  ^  aiio  fo?  ti)i0  be  citcn  i  Cr.  55.  but  in  tbis  Cafe 
tbe  Jui'p  finti  fo?  tbe  Defennant.  ano  fo  no  p?opectj)  iss 
nitci'cn,  fo?  tbe  partp  map,  nottoitbfiantiino;  be  is  bacrcD  in 
t()s  aaton,  fcife  tbe  iJpocBs  if  be  can  come  at  tbcm,  quod 
fult  concefTum  per  totam  Cur.  ag  a  Eclcafe  of  nil  35ion3f 
tiotb  not  binnec  tbe  part?  from  fcifing  tbe  (Jl^CDtis,  if  (jc 
can  baue  tbcm  ^  ano  ije  citeo  r  Cr.  667,  668. 

Poiiexfen  nrtjueD  foi  tbe  DrfcnDant,  ano  maUe  ttoa 
Queffiono,  FirfV,  Jf  Crrfpafs  ban  been  b?ouQ;bt,  if  it 
bao  not  been  a  03ar  f  ant!  be  tcDk  it,  tbat  tijcp  of  tbe 
otljcr  ^iDe  coulD  not  tJcnp  but  it  luas.  Sccondfy,  Jf  it 
be  a  Toac  \\\  Crcfpafs,  lubp  it  fljouio  not  in  CroUcr  i  fo2 
be  fato  tbat  Crcfpafo  ano  Ctoucr  arc  of  like  J^atiirc^ 
nnD  confiocrcD  tbe  ifomi  of  tlje  Counts!  in  bot[j  ^mow^  5 
be  titcn  Br,  A^lion  fur  Cafe  no,  12  E.  4.  1:5,  Litt.  Se:t. 
71.  I  InO.  57.  6  Rep.  7.  UUjCtC  'ttS  tcfoll'CD,  Cbat  a  InIC 

I  ill 
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tn  anp  Siaion  Kcnl  0?  j^erfonal,  &p  3!»t!Q:mcnt  upon  Dc- 
muccEi:,  eierofct,  0?  Canfeflion,  10  a  15a\:  to  tljat  ^rtion,  o? 
anp  Saion  of  like  jl^ature  fo?  cljer  ^  toljfclj  tljc  Court 

IjElO   to  Oe   ffOOtI  KLotU  :   TBUt  CljiCf  SJUftiCC  Pemberton 

falD,  it  U)a0  to  De  uuDcrlfooD,  toljen  (t  Dot&  appcat  j'tiDi^ 
ciallp  to  tlje  Court,  tljat  tlje  CUitience  in  one  aatcn  tooufD 
maintain  tSc  otljec ;  otljertotfe  Ije  faiD,  tljat  tlje  Ccurt 
Cjall  intenU,  tljat  fje  Oatlj  nnttaken  W  Action.  Poiiexfen 
citeD  tOe  Cafe  bettueen  Turbervill  anD  Savage  in  C  B. 
Turberviii  b^ouijljt  Cicfpaf^  Of  aiTault  nnu  osatterjj  in 
R.  B.  DcfenDant  pieatis  Sur  fon  ailault  demefn,  ano  founti 
fo?  tlje  plaintiff  5  ann  tljcn  tOe  Defentiant  bjougfjt  Crcfpafs 
of  ^ITauIt  ano  TiJatterp  againff  pnintiff  in  c.  B.  rjiD 
Iplaintiff  in  R.  B.  pleaDeH  tljisi  Oeruirt  anti  JuDgmcnt  in 
13ar,  anO  tljc  Coutt  taoulD  not  fuffec  tijiss  action  to  p?a^ 
ceen ;  but  upon  tlje  luljoJe  Q^attet,  tlje  Court  toad  of  ©^ 
pinion,  t&at  it  Uiao  no  OBar  in  tlje  principal  Cafe ;  fo? 
tlje  lS)?opeitp  of  t&c  plaintiff  is  not  batteD  bp  JiiOffnicnt 
fo2  tlje  Defennant,  but  tljat  Ije  map  Ceife  tljem  if  Ije  can 
j&appe  tljem  :  Cljen  tlje  p?opcttp  not  being  batccD,  ann  te 
Uemantiing:  trjem  of  tlje  Dcfentiant,  anD  Ije  Denpino:  tljcm, 
t()i0  i0  a  Conuecfion  5  fo?  tljoutjlj  a  Denial  i$  not  fuclj  a 
ConUecaon,  as  tfie  Court  toill  inxtgc  a  Conuerfion,  pet 
't{0  fuclj  a  ContierQon,  a0  tlje  Jucp  aitiiaps  juDQ:e0  a  Con* 
ijettion ;  anti  tlje  Court  Cirect0  tljem  fo  to  no.  aiio  it 
not  appeatino:  bece  tbat  tbc  CbiUence  in  Crefpafd  tooulD 
maintain  tbe  Crober,  0?  vice  verfa,  tlje  Court  lljau  intend 
tfjat  tlje  partp  batlj  onip  miffaken  W  Qaion,  toljiclj  finallp 
to  bar,  luoulD  be  baro :  OLlljercfoje,  &c.  Jutjgnicnt,  niff. 
Saunders  in  tlji0  Cafe,  citEli  a  Cafe  ^  Cljat  if  tljere  be 
ttoo  ©bliQ:ee0,  ano  Debt  i0  biougljt  af^ainff  one,  ano  be 
plean  non  eft  faQum,  auH  founB  fo?  i1je  Deftnoant,  an 
action  map  be  biougljt  n^mtt  tlje  otljcr ;  but  if  be  plenD 
Condition   performed,    nnO  fOUUU   fO?  Ijim,    'tijS  Olljer* 

tcife* 
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Hughes  and  Cornelius. 
2.  Tp  H  E  Cafe  ficttueen  Hughes  ailD  Cornelius  toa0,  Ravm 


T 


a  S)f)lp  tDa0  Dutch  built,  ano  after  maoe  an  En- 
glifti  @»|)ip,  tlje  Rafter  toa0  Dutch,  fonie  of  tijc  Bcamcii 
Englifh,  aiiD  ttDO  Dutch  :  CljetE  bcinff  QUar  betiDccti 
France  anU  Holland,  tlje  French  feife  tbC  @>l)tp,  aS  a  Dutch 
€)ljtp,  anD  contienin  Dec  as  a  Dutch  ^ijtp  iti  t(je  Coiict 
of  aomtralt})  in  France ;  Oje  is  tljete  folO,  ano  afta*  tQ= 
niing  into  England,  tlje  fictt  ©lunec  fcifes  Ijer,  ana  tIjC 
otjjec  bitnffS  Trover,  anD  a  fpcclal  QletDict  tua0  founo  5 
but  tlje  Court  uiouIQ  not  fuffcc  it  to  be  argucn,  but  o^ 
licrcD  ^infiJ'ocnt  to  be  cntcceD  fo?  tlje  plaintiff ;  foi  t&ej? 
faiD,  toat  €)Entences  in  Courts  of  aumiraltp  outjljt  to 
bino  ijenerallp  accojoino:  to  Jus  Gentium  5  ano  tljat  if  toe 
HID  not  obferDe  tlje  ©ententes  gi^en  abioao,  tljep  toouia 
not  obfetbe  SDucs,  tobicD  tooulD  be  a  general  Jnconurni- 
cnce ;  anD  if  tlje  s^crcfjant  in  tbis  Cafe  ftao  receibeo 
COcong,  be  ougbt  to  applp  to  tbe  aoniiraltp  anO  Coun* 
cil,  tljis  being  a  fatter  of  ©obcrnment  ^  ano  tljat  tlje 
iliing  if  be  fato  Caufe  tooulD  feuD  to  W  anibaffatioj 
Leiger  in  France,  Vcbo  tDoulB  taftc  Cace  tljat  Eigljt  (baulD 
be  none  ^  ann  tbat  if  Eigbt  be  not  none,  tljen  tbe  King 
looulo  grant  Letters  of  Marque  ann  Reprilal ;  anO  \\\  tjjis 
Cafe  tbej?  temembico  Cottington'j3  Cafe. 

Weftern  and  Wildy ;  puis. 

g.  A  S)lj!p  toas  to  fail,  fobttbec  tbe  Eaft-lndia  Conipa- 
l\  np  fboulD  o?Dec.  A.  lent  upon  T5ottomrp  500  I. 
to  be  palD  if  tbe  ©Ijip  tocnt  to  Bantam,  0?  cifc  to  China 
01  Formofa,  anU  tetutneD  tbence  to  London  \Xi\tWx  20 
Months  520 1.  if  ut  fupra,  ano  returned  toitbln  24  ^ontbs 
600 1.  ann  if  ibe  oiD  not  return  luitbin  56  a^ontbs,  ana 
it  tnas  not  p?o\)eo  tbat  Uje  toas  catt  atoap,  tbcn  to  be  pain 
710 1.  tbe  ®ljip  inent  from  London  to  Bantam,  but  rc-- 
tucneo  not  nireaip  from  tbence  to  London,  bnt  toent  ta 
Surat :  %\)z  returnen  not  toitbin  20  ?J3ontbs,  o?  24 
^ontbs,  but  toas  call  atoap  uiitbin  ?6  0^ontbs  5  anO  fo| 
notpaping  710  1.  action  toas  b^ougbt  upon  tijc  l5onn^ 

I  2  being 
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belwQ  fo?  IpEtfojniancE  of  tljis  agcccmcnt*  Pemberton 
in  tl)i0  Cafe  CEmanOcti  of  tijc  Counfcl,  tnljat  tljcp  ujouid 
tcqtUre,  fo?  tfjep  coulD  not  IjnDc  520  1.  bccaufc  t(je  S)ljtp 
muniED  not  toUIjin  20  $^ontl;0,  no?  600  l.  liccaufc  flje 
murnco  not  feitljin  24  sigontljg  ^  ncttljei:  coufD  tljcp  Dc« 
niflnH  710  J-  bEcaufe  fljc  tons  caff  atoap  usitfjin  36  cpontDs  5 
ann  alfo  it  niigljt  Dc  tOe  3nt£nt(on  of  tlje  patt(c0,  tijat 
flje  QiouID  be  caft  atoap  in  Ijet  Clopage  fiom  London  to 
Bantam,  0?  China  0?  Formofa,  an^  fO  back,  0?  fife  tlje  Sl^ouf p 

to  be  paiD  5  pet  acco?Dtng  to  tDiis  ^secernent,  t&cp  tcou 
tDe  De^intton  not  ntatctial. 

Smith  and  Sir  William  Langham. 

4.  Q  M  I  T  H  qui  tam,  Sec.  npinff  %it  William  Lang- 
O  ham  foj  not  conUi'atng  feueral  ©etfonp  foj  being  at 
a  Contjcnticle  5  t&ep  fet  fo?tD  tlje  g)tatutc,  &c.  anD  tIjat 
Clucntp  anti  mo?e  of  tlje  9ge  of  ©irteen,  toecc  at  a 
donuenticlej  anD  tljat  tlje  plaintiff  ant  J.  s.  came  ta 
©it  William  Langham,  ant)  b^OUgljt  tbC  JI5amC)3  Of  Elffbt  Of 
tDem,  UDfio  tocte  p?efent  at  tDe  CConbcnticle,  viz.  A.  B.  c. 
&c.  ann  tefireii  Cllatrantjs  fo?  app?ebEnDinff  tljem,  &c. 
anlJ  ©ir  William  Langham  tefufiD,  8cc.  Pollexfen  tmfe 
tlj?ce  €jccEption0,  Firft,  Co  t|)e  plcaDiniy  of  tbe  ©tatnte, 
fiibiclj  mag  oUec-tuleD,  Secondly,  jfo?  tljat  It  ms  not 
Hjeton  tljat  t&e  cijjljt  pecfons  namcD,  tiiece  abobe  fifteen 
feats  of  ^ge,  anu  faping  tljccc  tocte  ttoentp,  anD  nio?e,  a* 
lotie  tbe  9ffe  of  8)t]Ctccn  ^  iDcte  map  be  fo,  anD  pet  tbefc 
€igljt  map  be  tinDet^  but  tDe  Coutt  feenicD  to  IjolD, 
tfjat  toljcn  tljcp  fap  tOece  lurrc  Ctocntp,  anD  nio?r,  of  tbe 
age  of  @i)ctefn,  tbifi  fljall  be  taken  tbat  all  of  tljrm  tocce 
of  tlje  age  of  Bixtetn  5  but  pet  tljcp  gabe  Cime  to  look 
futtljec  into  it*  Third  Ci:ception  tuas,  fo?  tljat  it  i& 
fljeton  in  tlje  31nfo?mation,  tljat  A.  anD  B.  info?meD,  anD 
tfiat  A.  onlp  fueg  fo?  t&e  pcnaltp,  anD  tljcp  Do  not  fljeto 
tbat  B.  i0  DeaD,  fo  againrt  tijcm  of  tljctc  oton  ©Ijetoing ; 
6ut  it  M$  anftoetcD,  tljat  tlje  €)tatute  gibes  tbe  pcnaitp 
to  tlje  3nfo?mcr,  tbouglj  a  @)trangEr,  anD  not  to  btni 
tljat  tuent  to  tlje  Jnftice  5  fo  anp  one  migljt  fue,  as  toell 
as  Smith.     Another  Exception  luaS  taken,  fO?  tiS  faiD  ftc 

info?nuD  tljat  tljep  toere  at  a  Conbenticle  5  but  'tis  not 
pofitibcip  nllcDgcD,  tDat  tljep  \)om  tljerc  j  aiiD  tDoiigij  a5 
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tec  a  eicrtict,  ytt  upon  a  penal  latu  tfje  Court  tooulD  not 
intent)  It :,  but  OotocDec  tijep  ijaDe  Juogment,  becoufe  Ije 
fcfufeo  to  aominincr  an  ©atlj,  luOicIj  Oe  is  bounD  anD  re 
quiccD  to  DO  bj)  2  2  Car.  2.  r.  tljoujjlj  not  boiniD  to  con\)i2 
tfjem  upon  tljat  ©atfj,  unlefsi  Ijc  fee  Eeafon. 

MullmeuxV  Caje. 

5.  ]\  /f  Ullineux  ftinS  taken  upon  n  Suppllcavit  out  of 
1  Vi  Cljancerp,  anti  b^ougbt  befoje  Jones  Jimct  of 
R.  B.  bp  Habeas  Corpus,  anU  bouniJ  bp  Kecogntfance  bp 
|)im  to  appear  tbe  fictl  Dap  of  tm  Cerni,  tobtcb  be  OiD ; 
onD  bcino:  in  Court,  Maynard  niouco  tljat  tbc  articfeg 
fU)02n  in  Cbancerp  niiffbt  be  reaij  bere,  ano  tbat  tbcp  toouia 
binD  bini  bere  ^  tobicb  tbe  Court  refufeD,  fo?  tbat  tbrp  babe 
110  Recojo  before  tbem,  ann  tbe  Eeco^tJ  (n  Cbancerp  in 
not  Dulp  tranfmittco  bitbcr ;  but  if  tbe  CBttncffesi  tbat 
tmiz  to  tbe  firlf  articles  ban  been  bere,  onD  finojc  to 
tbcni  in  Court,  tbep  tooulD  babe  none  it,  otbertnifc  not  ^ 
nno  tbi0  tbas  at  tiuo  feberal  sj^otions,  bp  Maynard  ;  to 
tbe  Contcarp  tlje  ©pinion  of  tbe  Court. 

Lord  Grey's  Cafe  ;  puis. 

tf.  A  N  homine  replegiando  tfiTueD  tO  Itip  l0?D  Grey  tO 
X\  b?niQ;  in  tbe  'BoOp  of  Dame  Henrietta  Berkley  j 
be  appeared  at  tbe  Return  of  tbe  mrit,  ano  pjaveo  IM 
appearance  migbt  be  reco?ijeD  -,  aim  faio  bp  f)is  Counfcl, 
tbat  be  coulo  not  tell  tobat  be  tnag  to  bo,  tbat  be  U)a0  rca* 
Up  to  pleau,  &c.  but  tbe  Counfel  of  tbe  otbec  €)iDe,  af= 
ter  p?apin5  tbat  tbe  Eeturn  miffbt  be  filcD,  tubicb  tcais 
an  Eiongata  eft,  Ucfircii  nip  lo?ri  niigbt  be  comniittco, 
iDbtcb  teas  oppofeti  b^  nip  logo's  Counfel  ^  fo?  tbat  be 
came  in  upon  p^occfs.  tbat  be  tiotb  not  iuttifp,  as  fo?  W 
JIOarD,  0?  bts  Cltllcni ;  but  tbat  be  is  reaop  to  plead  Non 
ceplt,  0?  to  trabrrfe  tbe  Return  of  tbe  ©berlff  5  and  tbep 
compareD  tbis  Cafe  to  a  Eeplebin,  luberein  if  tbe  15)^rtp 
comes,   anD  pleats  Non  cepit,   no  Withernam  fljaU  ffO  ; 

fo  bere  mp  toin  is  rcaDp  to  pirao  Non  cepit :  I5ut  tbe 
domptirifon  vans  not  aUoiucD,  fo?  in  Keplctttn  tbe  KLlrit 
i$  fo?  Cattle  onlp  ^  but  bere  fo?  tbe  03oDp  of  tbe  partp,, 

tbat 
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ttjat  tlje  itbettp  of  a  CJ^an  f$  fatjouten  neit  to  bfis  life  1 
m  Court  fatD  m?  LoiD  couID  pItaD  notOtng.  till  fje 
b?oiiBl)t  in  t&E  TBoDj),  fo?  tf)at  t&ecc  tnass  no  l^ecfon  till 
t{)en,  &)itb  tti&om  l^e  misljt  pleaD  ^  anti  tIjougD  tfjep  offer^ 
cti  ^amtcapto?s,  anU  urgcn  ijcrp  tnucD,  tfjai  mp  lo?ti 
ougljt  not  to  be  tai^en  coniino:  in  upon  p^oceCg,  anD  no 
Capias  in  Withernam  being  out  5  pet  tbc  Court  commtt* 
ten  btm,  anD  fatD  tbat  it  appearing  to  tljem,  bp  tbe  Ee* 
turn  tfjat  mp  LoiD  IjaD  eloigned  tljc  "BoDp  i  anD  fo  De  i$ 
Cuiltp  of  a  Contempt  anD  an  Offence 5  anD  t&ep  bni)inff 
itm  in  Court,  map  commit  bim,  anD  neeD  grant  no  Capias 
in  Withernam ;  anD  fo  bE  toilfli  CommitteD,  Pollexfen  faiD, 

tbat  if  bE  d^oulD  be  aKotoeD  pjefentlp  to  pleaD,  tiif  be  bao 
biougbt  in  tbe  OSoDp,  tbat  tben  tbe  C^lrit  of  homine  re- 
plegiando  uiouID  fait  to  tbe  <^^ounD^  fo;  tl)\0  being  a 
mtit  to  fet  tbe  partp  fpecDtip  at  libcrtp,  be  imouId  be 
foiceD  to  lit  b^  it,  till  tbe  Iplca  teas  DetermincD,  minc^ 
loouID  be  tnconbenient  5  ano  'ttcais  faiD  again  in  ma 
Cafe,  tbat  tbep  tuoulD  not  fuffer  o;  accept  of  a  fpecial 
Eeturn,  asi  tnasi  before  in  Wiimore  jj  Cafe* 

Pauling  and  Hardy  -,  devant. 

7.  T^  H I  s  Cafctoas  atgueD  bp  Holt  ^  be  faiD,  tbat  hi^  tbe 
JL  ^urrenDcr  Joan  Cock  toa0  remtttcD,  anD  tbat  tbe 
ConDition  DiD  not  binDer ;  anD  ajci  to  tbe  Eitle,  tbat  biben  a 
pcrfon  of  full  9ge,  tafecis  an  Cftate  into  tobicb  be  coultt 
not  enter,  tbat  tbere  i0  no  Eemittcr,  10  to  be  intenDeD, 
lobere  tbe  Citate  batb  Continuance  ^  but  bere  tbe  C(!ate  fo? 
life  b^  ^urrenDer  i0  mcrgeD,  ano  tbe  ConDition  coulD  not 
iJinDec  it0  merging^  tben  being  mergeD,anD  DetcrmineD,  tbe 
Difcontinuance  10  fo  ;  anD  \i^  Confequence  Joan  Cock  i0 
feifeD  again  in  €atf,  anD  tbe  Eeberiion  out  of  tobicb  tbe 
leafe  fo?  f  ear0  bja0  creatcD,  anD  to  tnbicb  tbe  Eent  i0  in* 
ciDent,  being  gone,  tbe  Eent  i0  gone  too  5  foa  ttoo  Cbingss 
are  tequiate  to  make  a  Eent  incioent  to  a  Eeucrfion,  P?i« 
bitp,  anD  tbe  fame  Eigbt  of  CQate  ^  a0  in  Cafe  of  tina 
3!ointcnant0,  anD  one  makes  a  leafe  fo?  ^ear0,  ono 
Dic0,  tbe  @)urDiDoa  (ball  not  babe  Eent  fo?  ^ant  of  10?i< 
Uitp  5  anD  tbat  bere,  bp  tbe  Clfate  tbat  caufcD  tbe  Dif== 
continuance  being  mergeD,  Joan  Cock  i0  not  feifeD  in  tbe 
fame  Etg()t  of  Cftate  h  fo  t&e  Ecberflon  being  gone,  tbe 
4  ]^cnt 
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Eent  10  gone  too  ^  tfje  Prxcipe's  being  b^ougljt  ajafnff  a 
©tiangcr,  anu  Joan  Cock,  ije  took  not  mntccial.  9nD  be  ct* 
tcD  in  Di0  arffunicnt  tljcfe  15oolts,  i  Inft.  535.  Moor  94. 
Dyer  74.  3  Rep.  5.  Ct)e  Counfcl  Of  tlje  otljet  @)ioe  faf' 
fnij  not  reaDp,  Dap  tuajs  Bibeii,  it  beinjj  in  t&eic  oion 
Dclnp. 

pe  alfo  toolt  Crcpption  to  tlje  Doublcncfg  of  IpIeaDing:, 
fo?  tfjat  tlje  3^0o?t)j3  in  tljc  DccD  ace  fiifficicnt  to  pafg  tlje 
Edjcrfiou  bp  federal  ^ean0,  ano  tljcp  Oao  plcaOcD  tfjcm 
generallp  toitbout  (belling  anp  election ;  anti  fo?  tbi0  be 
citen  Dyer  74.  accojOinQ:  to  tnbicb  it  teas  bolben  in  K.  B. 
Trin.  14.  Cr.  2.  aftetlDarD0  in  Hillary-Term  it  tuas  atglieD 

again,  anu  tbe  Court  bclD  plainip,  tbat  Joan  Cock  tuafi  not 
leniitteD,  bp  accepting  tbe  ©uccenbec ;  a0  lihetoife  fljc  be= 
ing  Cenant  to  tbe  Prxcipe,  tbe  Kccobcrp  m  not  binD  tbe 
caatc=tail,  not  being  tbeceof  feifeD,  at  tbe  Cime  of  tbe 
EecobetVi  but  of  a  Hefeafible  fee  j  but  if  (be  ban  come 
in  80  Ooucbee,  ft  baU  bacceti ;  as  to  tbe  ipieabing  tbep 
fain  tbcp  UioulD  no  tobat  tbep  coiun  to  mafee  it  goon  5  but 
tbe  Doublcnefs  tbeteof  being  Cjeiun  fo?  Caufe  of  Dcmuc. 
tec,  mane  it  tbe  greater  Doubt;  Curia  advifare  vuir.  aif« 
tetujatn0  Holt  fain  tbep  Ibouin  not  infill  upon  tbe  Si9attet: 
of  laUi,  but  onip  tbe  Doublenef0  of  tbe  piea  -,  tbi0  Uiajs 
argusn  again  5  ann  9  H.  6. 22.  sid.  86.  Palmer  62.  toece 
titen,  to  p?otie  tbe  pieaning  not  nouble;  ann  tbe  £ouct 
fcemen  to  botn it  not  nouble:  anjungen  fo?  tbe  abomant* 

2  Vent.  269. 

Amias  and  Chaplein. 

8.  ^T"^  H  E  (lafe  on  tbe  pieabings  to  an  9bobjjp  m$ 
X  tljus  t  A.  fcifen  of  tbe  l^lace  tobere,  &c.  ann 
otbct  iann0,  gtantcn  to  tbe  plaintiff  20  1.  per  Ann.  in 
jFce  out  of  tbe  otbcc  lann0,  toitb  Claufe  of  DifTrcf©, 
ann  aftet  Coin  tbe  lann0  cbargcn  to  tbe  Dcfennant  ^  ann  to 
free  tbem  ftom  tb(0  2ncumb?ance,  granten  a  Eent  of 
20 1,  per  Ann,  out  Of  tbe  piacc  tobete,  See  to  commence 
ftom  tbe  €ime  tbat  a  Difttef0  fo?  tbe  20 1.  OjoulD  be  ta* 
Iten  in  toe  Lann0  cbacgen,  ann  {bcU)0  bom  tbat  at  fucb  a 
Dap,  a  Difiref0  toa0  tafeen  5  ann  tbcccfo?e,  &c.  in  osat 
of  ti)£  abotu?p  tbep  come  ann  trabccfe  abfque  hoc,  tbat 

anp 
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an?  ©inrcf0  tuag  tafern  foj  Ecnt  arrenr,  &c,  to  tbig  tbe? 
neniiic  fpeciaSJp,  fo?  ilj.u  it  is  a  coniplicateU  CraDctfe, 
iDljercns  it  fljouio  be  a  point  finule,  anu  tbat  nens  arrere, 
&c.  ann  of  this  SDpiniou  tone  tijc  Court  5  anD  o^DeccD 
SiiDgmcnt  nifi  t[)Ep  ceplcaB,  anD  pap  Coff0* 

Papilion  ^w<s?  Dubois. 

9.  T^  A  Y  fteino;  giDen  to  tfie  Mayor  and  Aldermen  of 
I  J  London,  to  fljCtiJ  Caufe  iDljp  a  Mandamus  djOUltt 

not  go  to  tf)c  99a}?o?  ann  QIDcrmEn  to  ftneat;  Papilion  aim 
Dubois  g){)Eriff0.  C6e  Recorder  faio  tfjat  t^e  QIDcrmen 
as  to  tm  13urpofc  toecc  but  a  patticniac  Eanft  of  ^en, 
ann  tbat  it  did  not  belong  to  tbcm  to  rineat  tbcni  5  neitbec 
t»iQ  it  belong  to  tbe  ^apoj  alone,  but  tbat  tbere  toas  a 
Court  tn  London,  calleD  tbe  Court  of  tbc  lo?ti  ^apo? 
onD  aiuermcn  j  anU  tbat  tbe  ^Otit  ongbt  to  be  uircrteD  to 
tbe  Court  of  tlje  S^apo?  anti  aiDermcn,  fo?  tbat  otljer-- 
tDife  tbe  ^apo?  ann  tico  aioetmen  niigbt  make  a  Eeturtt, 
anD  be  toitbin  tbe  mat^S  of  tbe  COrit,  tobercajs  tbcrc 
cannot  be  a  Court  Uiitbout  tbe  si)apo?  anD  tiuelue  SIDer* 
men ;  anD  he  teinenibjen  tbc  Cafe  of  Rye,  toberc  a  Man- 
damus toent  to  tbe  Jurats  to  fuwar  a  ^apo?  5  part  of 
tbem  returnpD  one  Caufe,  anD  part  anotber.  €i)C  Court 
toere  Doubtful  boiu  it  IbotilD  be  Directeo,  anD  took  Cime 
to  confiDet:  Cljougb  Pemberton  Cbicf  Sufltce  ttJOS  of 
©pinion,  tbat  it  coulD  not  be  DirerteD  to  tbem  as  a  Court, 
it  feelitg  no  juDfcial  chatter,  but  onip  to  tbem  as  90«ipo? 
anD  aiDernien  5  pet  tbe  Cuftom  of  London  is  to  ftoeai: 
tbeir  €)beriffs  in  tbc  Court  of  S^apo?  anD  ^IDecmen,  aim 
no  tobere  cire« 


Palms 


y 
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Palms  and  Heblethwait. 

10.  'Tp  H I  s  toas  an  Action  of  tfje  Cafe,  tobcrcia  a 

X  fp£Cial  ajerwa  tans  founo,  tljat  tljc  plaintiff 
toaBi  fcifcD  of  n  Stceam  running  tljiouglj  (jis  LanD  ^  ano 
tfjat  about  60  i^ears  Once,  fjc  IjaO  ececteD  a  caatec^^iU 
upon  Ijis  oton  ifrce&oio ;  anD  iifeeuilfe  it  tsae  founo,  ijoto 
tijat  tlje  DsfenDant  tnas  feifcD  of  an  antient  Dnni  upon 
t&e  fame  stream  aboDe  tlje  plaintiffs  ^tu^  ano  boto  tbnt 
tbe  Defennant  ban  pullcD  Doton  tbc  faiD  Dam,  auti  tDere^ 
l)p  UiUectED  tbe  SJtceam  fcom  tbe  plaintiffs  ©IK;  tobere- 
upon  tbe  plaintiff  commences  tbis  aaion.  Pollexfen  ar-- 
gueU  fo?  tbe  plaintiff,  ann  citcn  Palmer  290.  anu  i  Cr. 
575.  ann  took  tljat  to  be  a  cleat  Cafe,  tbat  tbe  S)tceam 
beina;  tbe  plaintiff's,  tbe  Defennant  couin  not  niuett  \x  5 
ann  fo  bein  tbe  Couct,  tbat  an  3aion  b^in  lain  fo?  nii3£ct= 
ins  a  ©tccam,  tbougb  no  s^iii  ban  \).zz\\  creaen  ^  ann 
tbat  tbetefo^e  it  neen  not  be  fljeton  to  be  an  antient 
^\%  as  it  muff  tobece  be  p?efctibes  to  babe  a  fOater- 
coutfe,  tnbere  tbe  dlatec  is  not  \i\%  oton  5  as  tbe  Court 
fain  toas  tbe  s^caninjj  of  Lutterell'0  Cafe,  4  Rep.  80. 
fo?  tberc  pjefcribinff  to  tbe  ^latercourfe,  be  cugbt  to  (brta 
tbat  tbep  toece  anttcnt  chills  5  but  Xyaz  be  neen  not :  %^ 
tbe  Court  feemen  toboltp  fo?  tbe  plaintiff,  fo?  berc  tbc 
Stream  is  W  oton,  fo  tbcce  neens  no  p?cfcnption* 

Vide  puis. 

Hubloun'i  Cafi. 

II.  IN  Keplebin  tbe  Defennant  claims  Property,  ann 

1  faps,  tbat  tbe  <©oons  are  bis,  abfque  hoc,  tbat 

tbep  are  tbe  plaintiff's  5  tbe  plaintiff  replies,  tbat  tbep 

are  bis,  abfque  hoc,  tbat  tbep  ate  tbe  Defenoant'0,  &  hoc 

petit  quod  inquiratur  per  patriam  ;  tblS  toaS  taken  tO  be  an 

immaterial  3ffue,  ann  a  ISepleanec  0?  a  neto  Crial  atoarn= 
en  5  fo?  tbat  upon  tbiS!  affue,  tbe  p?opcrtp  cannot  be 
trpn  s  fo?  tbc  Plaintiff  ougljt  to  p?oUe  tbem  to  be  W, 
ann  not  tbe  Defennant  to  be  Ijis  5  fo?  if  tbep  be  a  S)ttau' 
gets,  ann  not  tlje  plaintiffs,  tbe  plaintiff  batb  no  Kigbt 
to  take  t&em» 

K  Beving- 
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Bevingfay  and  Ralfton 

I  Vent.  3(;j.  12.  npHEpiaintffftieclarfsfiiAfrumpfiejfoHDattljeD^ 
X  fctiDant  p?omifeDtolieI(5jei'to  ()itn,  &c.  j[S)ot=aflj:!S, 
anD  IjatD  not  5  aiiD  furtljei;  ncclacc^,  tljat  at  tlje  Cime  tlje 
SDcfentiant  Jtiiotoino:  tDe  faiD  \poVti^t&  to  be  naugljt,  faa^ 
ranteD  tfje  falD  lpot'n(5c0  to  be  gooti,  anti  iicntible,  luDccc-- 
fo?e,  &c.  upon  iDbicb  tlje  Dcfcnnant  tienmrs,  bccaufe  tljat 
tOefe  being  as  it  toece  tiuo  Declatationjs,  anD  of  Uiffctent 
I5atiice0,  tbe  one  in  AlTampfit,  tfte  otfjet  in  Deceit,  anD 
teqnirino:  feDecal  pieag,  tbe  plaintiff  cannot  join  tOeni 
in  one  action ;  tfjc  Coiict  faiD  tijat  one  cannot  join  Tref- 

pafs  nnD  AfTumpfit  in  one  Action,  0?  Trover  anD  AfTumpfit 

in  one  ^Sion,  o?  Defceit  anD  AfTumpfit  in  one  Jetton,  foj 
tbat  tijcp  ate  of  federal  JI5atutc£i,  one  lyrotinDeD  upon  a 
/         Kig&t,  tlje  otljecs  upon  Co?t0  ^  anD  lifeetuife  t&at  tlje? 
Ijaue  feuetal  PjoccITes  in  tljem,  as  in  one  ©imimons,  ano 
2I)tf!tef0  in  tlje  otljer,  €)ummon0,  anD  attatcljment,  &c. 
QnD  it  teas  ijolDcn  tfiat  if  one  Declates,  Ijouj  tljat  be  lent 
lji0  |)o?fe  fo?  fo  nianp  Daps  to  tbe  DefcnDant,  anD  t&at 
tlje  DefenDant  piouiifeD  to  pap  Dim  tbetcfo?e  20  s.  anD  aDDss 
anotljcr  Decimation,  boto  toat  in  tljat  Cime  be  abufeo 
bl0  fpojfe,  anD  fo  Ije  is  DamnifieD  5  tbat  tbfs  i0  not  gooa 
upon  a  Dcnuicrer,  t&oug!)  it  map  be  gooD  aftec  a  (HecDi3, 
as  in  I  Browni.  8.    Pemberton  Cbief  9iuftice  faiD,  tbe 
Ecafon  W}^  tIjcp  cannot  be  loincD  in  one  Action  is  nor, 
becaufi!  tbep  require  feUccnl  picas  ;  but  becaufe  of  the  fe= 
Bcral  piocelTcs,  fo?  one  map  join  a  Mutuatus  anD  Debt 
upon  a  TBonD  in  one  Action  ^  anD  pet  tbep  ace  to  be  an* 
rojecf D  toitb  federal  picas,  but  l)zu  in  tbe  pKncipal  Cafe, 
tbe  OTouct  toolt  Cime  to  be  aDbifcD,  fo?  tOe  COarrantp 
liece  is  in  Batuce  of  a  Conttatt,  as  tofll  as  tbe  AfTump- 
fit ^  anD  fucb  an  Mien,  as  if  tbe  pattp  baD  Dp'D,  pet  it  luoulti 
cbnrjje  bis  €]Cccuto?s  5  anD  if  in  tbis  Cafe  upon  Cbioence 
it  coulD  not  be  p?oiJED  tbat  tbe  pactp  luas  fciens  tljat 
tlje  pot  aOjcs  toecE  ill,  pet  tbe  plaintiff  lljoulD  l)ii\jz  a  eiec« 
D(8  •,  anD  tbat  fo  it  baD  been  culeo  in  a  Demurrer  upon 
(EDiDence.    QnD  Pemberton  Cbief  '^uHict  citcD  a  Cafe 
Mjicb  "ncas  in  C.  B.  Uibcre  3aion  of  CroDcr  anD  upon  tbe 
Cafe  tocre  jofneD ;  auD  tlje  Court  KoppcD  tlje  i^8ion,  ana 
3  niaDg 
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maoe  tlje  atto?ncp  pap  Coffs ;  an!J  aftectoatHs  in  t&i's 
Cafe,  tf]E  iplaiutiff  ftriick  out  tljat  Put  ffCounUcD  upon 
t&e  ^acrantp,    Sid.  245.  1  Vent.  223. 

Barns  and  Barns. 


13.  TN  a  Ultit  of  C]cecuttO!t,  tOc  ^bcciff  retutiicH 
1  t(iat  tOc  plafntitt  bjousljt  Ijis  aaioii  in  tiie  €){)c« 

riff'0  Court  in  London,  agnmfl  tlje  DcfcuDant  niio  ftig 
COifc  ajs  a  jFcme  fole  ^etcljant,  anu  fjaD  a  acroia  ;  aun 
ijoui  tfjat  bp  Cuffom  in  tbe  Cttp  of  London,  ti}z  loin 
^apo?  10  Cljancello^,  anD  map  cnU  Caufcs  befoic  bim  out 
of  tbc  ©ijcriff '0  Couct,  and  tule  tOcm  accoitJing  to  €quu 
tp  j  anD  fljcU)0  botu  tOat  tbe  lojn  ^apo?  ban  caileti  tijis 
Caufe  bcfoic  \)im,  anD  cjDeccD  tbe  Plaintiff  fljouID  imz 
auDgment,  anD  tbat  tbc  Defendant  fljoulD  pap  COR0 
toitbin  14  Dap0  5  auD  botn  tbat  Cbe  fljoulD  pap  tbe  Debt 
!)p  50  s.  quartctlp,  0?  dfe  tbat  execution  (boulD  go  ^  ano 
tbat  tbf0 1030  tbe  Eeafon  tnbp  be  coulD  not  mafec  ^jcecu* 
tion :  Cbe  Coutt  belD  tbe  Ecturn  fufficient,  anD  tbe  €\i' 
Horn  teafonable,  tbougb  it  liaD  of  late  been  abufeD* 

Clerk  and  Serle. 

14.  '-1-^  HIS  1030  in  an  action  of  Debt  foi  tbe 

1  dEbarseg  of  a  partp^Uall  j  tnbecein  tbe plain-- 
tiff  fets  fo?tb  tbe  statute  19  Car.  2.  fo?  rcbuilDtno:  tbe 
Citp  of  London  ;  but  om!t0  to  fap,  tbat  tbe  Ipattp^maU 
aja0  i3)ttbtn  tbe  Cttp  of  London ;  tbecefo?e  aDjuDffCD  ill 
upon  a  Demuttet,  anD  boloen  in  tb{0  Cafe,  tbat  be  map 
fj&Me  an  action  of  Debt  5  anD  tbat  tbe  Qoim  before  tbe 
ainetmen,  &c.  10  tuben  tbep  cannot  agtee  of  tbe  eialue. 
€»o  iiketoife  Tr.  35.  c.  2.  •tm^  bolDen  tbe  Pactp  map 
Ijabe  CJcaion,  fo?  tbat  tf)fre  be  no  neptitje  mo?D0  in  tbe 
act ;  anD  anotbec  exception  toa0  taken,  tbat  it  toajS 
not  fa(D  tbat  tbe  DcfenDant  baD  built  upon  tbe  piain^ 
tir0pactp«aUaUj  petlielDgooD  enourjO* 
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Roe  and  Clarges* 

15.  npHis  tons  (ft  a  Mxii  of  (i^tco?  upon  a  31tiDg:'= 

3l    mcnt  in  C.  B.  tu&ete  t(je  plaauiff  DcclnccD  m 

an  Aaion  fur  Cafe  foi  5I.lojli0 ;  fo?  tljat  tDl)erea0  Ijc  toas 

a  DcputP'Liattcnant  of  t&e  Ccuntp  of nnti  a  3iu- 

fitce  of  tDc  peace,  ann  a  p|iDj>  Counfello?  of  tlje  Mwf^' 
torn  of  Ireland,  anD  fo  !jati  been,  &c.  9nD  toljcreafii  fje 
flooD  to  be  a  oeutgefs  in  ^^arliamcnt  fo?  tOe  'Boiotigb  of 
■■  tlje  Dcfenoant  fain  of  !)ini  tijefc  mm^,  he  is  a 

Papift,  he  is  a  Papift,  ad  damnum ;  ©ei;litft  ailD  3ittDomcnt 

fo?  tlje  plaintiff  in  C.  B.  upon  manp  arffument0  per  to- 
tam  Cur.  ant!  no\B  tljt0  Ccrm  argiico  bp  Holt  fo?  tfje 
Plaintiff  in  m  JKUtit  of  €t:ro?.  Firft,  ipe  confiBEt'o  m 
CI?o?li0  h^  t{)einfeH3E0,  toitljout  tlje  delation  to  tbe  pairtp 
beino:  an  ©fficec  5  anD  fo  confiOeci?,  ijc  tool;  t&em  not  to 
fie  aaionable,  being  fpolten  of  a  common  petfon ;  fo?  Ije 
takeg  it  fo?  a  <S5?ounti,  tljat  CHo^uss  are  not  actionable, 
unlef0  tljep  b?inQ;  a  C^an  iuitljin  Danger  of  pumajment 
0?  Iof0  0?  jFo?f£ituie  of  Office ;  anD  fo?  tbat  citeD  Roll, 

Aftion  fur  Cafe  65.  Placito  7mo.  anO  COnipatC0  it  to  tbe 
Cafe  of  callino;  one  iKattclj,  "toljiclj  i0  not  aaionable  15 
Rep.  59.  be  faiD  tlje  Latn  batlj  not  DcfiiicD  a  papiff,  but 
Ijatfj  appointcD  punllbment  fo?  fuclj  a0  Do  certain  aasi,  as 
nbHaitiinc  from  Clnicclj,  &c.  pz  tbat  IJOID0  €ranfub« 
ftantiation,  9Do?ation  of  3iniasc0,  &c.  tlje  lato  Dotb  not 
fap  6e  i0  a  papiff,  but  tbc  Cljutctj  tljnt  be  10  a  cpcrcticfe, 
anD  to  call  a  ^an  a  Cpcretick  i0  not  actionable  ^  anD  ije 
tnUe0  it,  tbat  to  call  one  Eecufant  i0  nio?e  flanDetou0, 
tbcn  to  call  one  papiff. 

Bert  be  confiDer©  tbe  5:Oo?D0,  a0  tljcp  ffanD  \\\  Ecla-- 
tion  to  tbe  peifon,  anD  fo  be  tafee0  tbem  not  to  be  aSiOH' 
abif»  Firft,  fo?  tbat  bere  ti)n0  no  Colloquium  of  Ijim, 
80  be  toag  a  Suffice  of  tbs  peace,  Deputp  lieutenant, 
0?  p?ibp  CounfcUo?,  anD  tberefo?c  cannot  affea  bim  a0  fucb  j 
anD  foj  tbi0  be  citED  Hutton  51,  55.  Ctjattofapof  an  3t- 
to?nep,  t!)ou  art  a  coufentnn;  l^naDe,  anD  gctff  tijp  ILibing 
b?  €):to?tion,  10  not  aaionable,  not  babing:  Colloquium 
of  bim,  30  of  an  atto?nep ;  furtbet  it  Dotb  not  appear, 
tbat  tbefe  ©fiicc0  lucre  of  SlDbantage  anD  p?cfit  to  bim  ; 
nnD  tljecefo?e  not  aaionable.  anD  fo?  tbl0  be  citcD  ^a- 
3  m 
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JO?  Peale0  Cafe,  Of  toljom  one  fatn  tfjerc  feEinn;  a  Colio- 
quium  cancmunn;  Jufiiccs  of  tlje  pcacr,  tljat  ijs  toontJcr. 
£D  tfjc  mmo;  iDoiilo  make  Ijtm  a  3luaice  of  peace,  brmg  aii 
Afs,  a  Coxcomb,  auU  a  Beetle- headed  Juftice ;  auD  tlltfe 
SHo^tijJ  toere  ntijutigEij  not  nctionnble,  being;  a  JuPAcc  of 
peace,  10  na  ©fficec  toljo  reap0  no  p^'ofit  02  Ja&Uantiiijc ; 
furtljet  he  faitfj,  tfjat  it  Hot!)  not  appear  tfjat  b^  Rcnfon 
of  t&e  ^pcafetnn;  of  tljefe  ^o?Ds  tlje  piuintiff  tc.i0  lu 
S)angec  of  being:  put  out  of  anp  of  tbefe  £DiTice0,  0?  put 
to  anj)  COarge  to  clear  nuo  Ocfefio  Ijinifeif  from  tiis  3m\nu 
tation  ;  anH  fO?  t(ji0  CltCD  2  Roll  45.  anO  A6lion  fur  Cafe 
5(5.  90  to  tlje  3  Cr.  191.  Oe  took  tlje  ECiifon  of  tfie  Ec^ 
foliiticii  tljere  to  be,  fo?  a  patticular  Eclatiou  to  Dim  as 
an  ©fficcr  of  Cruft  about  tftc  €iuecn'0  pcifon*  a0  to 
tfje  Citcumffance  of  tfje  CimE0,  it  being  iuinieciatclp  up. 
on  tljc  Dtfcoberi)  of  tl)e  IjojriD  li^Iot  of  tlje  papilto,  &c. 
1)2  take0  it  tljat  i0  not  niatecial,  fo?  tljc  Ku!e0  of  Iniu 
ougljt  to  be  certain  anu  (table,  ann  tfje  Laiu  not  to  be  al- 
tccen  bp  acciDent0 ;  tljetefoie  Oe  p?apcD  tljat  tlje  JuDu-- 
went  nufrftt  be  reUecfeD* 

Bonithao,  to  tfje  conttatp  5  anD  fjtft  he  fnio,  tfjat  fje 
tiiD  not  mucfj  infiff,  toljetfjer  calling;  a  common  perfon 
Papia  be  actionable  0?  not,  tljouglj  Ije  OiD  not  pielo  tijnc 
point,  fo?  be  faiD  tbat  note)  a  papift  10  DefineD  bp  tlje 
3LaU),  anu  i0  a  jHamc  fo  oliiow0,  tljat  tbe  Statute  1 5  Car. 
2.  Ijntfj  mane  it  nerp  penal  to  fap  tlje  Jl\ing;  i&  a  \pwM  •-, 
nnn  bp  being;  a  popiflj  Kecufant  ConWtt,  one  i0  liable  to 
nrnnp  penaitif0  :  Boto  to  fap  one  i0  a  paptrt,  0?  to  fay 
one  i0  a  popiflj  Eecufant  ConbiS  10  in  notbing  Ditterrnt, 
80  to  call  one  Ccaito?  0?  felon,  0?  to  call  one  Ctaito? 
ConbiS,  0?  jfeion  Conbia,  aiiD  tljat  tbcp  muff  be  conbiof^ 
CD  before  tljep  ace  jf clon0,  0?  Craito?0 ;  but  tbi0  tfje 
Court  DID  not  allotu,  but  tljat  tljete  10  a  great  Difference 
to  fap  one  is  a  papiff,  anD  a  popiflj  Eecufant  Conbia, 
fo|  tbat  tlji0  10  mnne  an  Offence  bp  tbe  @)tatute  5  ano  al= 
iotoeti  not  of  tfje  Comparifon  of  a  Craito?  o?  a  jf  don. 
ann  a  Craito?  OEonbiS,  fo?  tljat  tljep  are  ©ifenDci:0  b\j 
Common  lab),  anu  tlieir  SDffence0  mala  in  fe.  OBut  bouf^ 
cbcr,  fje  faio,  tbat  tbcCe  cao?ti0  being  fpokcn  of  a  Dcpu- 
tp  lieutenant,  ate  nrttonable  5  fo?  tljat  tbep  incdpacitate 
bim  fo?  erccuting  tliat  ©ffiee^  anO  citen  febrral  Ctuil0 
ibljiclj  are  icpofeo  in  Dcputp'licutcnants  bp  S)tatutc  mane 

in 
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in  tu$  Jl^inff'si  Cime,  as  of  Dtfatmino:  ipcrfonss  tfjcp  fljall 
juDfjE  iianfferou0,  &c.  CDcn  Ije  citeD  fcDctal  ccafcg, 
iDDeceiii  ^ao?U9  fpoke  of  a  3iuftice  of  peace,  tuDiclj  no 
not  touc&  Dim  in  6i0  ©ffice,  pet  ace  actionable ;  U)[)ic& 
fpofee  of  anotftet  l^ctfon  tuoulD  not  be  fo,  as  2  Cr.  55. 

Yelv.  57.  Moor  141,  401.  Roll,  Adion  fur  Cafe,  75.  2. 
Cr.  240,  90,202,  484.  3  Cr.  883,  513,268,  621.  I  Leon. 
335-  tljouglj  ttianp,  if  not  all  of  tijcfc  Cafejs  ace  fo? 
21102031  toOicO  concern  tlje  ©ffice  of  a  Jtittice  of  peace : 
Oe  tffiU  no  l!3otice  of  t^e  Ciccumftance  of  t&e  Cimeis, 
bitt  pjapen  t&e  3!ut)ffment  giuen  before  una  voce  migftt  be 
afRcmeo  5  tOe  Couct  gaue  Dap  till  ne;ct  Cecm  foj  ana* 
tljct  i^cffument ,  puis. 

ne  Duke  of  York  and  Pilkington. 

16.  r  T  I  S  Royal  Highnefs  b?OUgbt  a  Scandalum  mag- 
iT  natum  againft  Pilkington,  anH  bc  toas  bolDeit 
to  15ml  fo?  1000  1.  3it  toas  tbe  ©pinion  of  Pemberton 
Cbief  m^ice,  tbat  tbe  'Bail  10  liable  to  tbe  Conoemna' 
tion,  foi  tbat  bp  taUing:  OBail  beloto,  but  fo?  1000 1.  i& 
intenbeD  tbe  TSail  (ball  not  fuieac  tbemreli)e0  too?tb  n]o?e 
tban  1000  1.  anD  tbougb  tbe  TSail  belom  to  tbe  Q>l}mft 
be  in  a  ©utn  ccctain,  pet  toben  be  puts  in  "Bail  abobe, 
tbe  'Bail  10  genetal,  ano  tbcp  ate  'Bail  to  tbe  action, 
auD  nmlt  anftnet  tbe  Condemnation  ^  anu  fo  faiD  tbe  @)e< 
contiacp  lifectoife,  anH  tbat  'Bail  tljxce  10  alirap^  ffeneral. 
nnn  not  in  a  %\im  cettatn,  unlefs  upon  an  C)?fginai.  anD 
in  tbija!  Cafe  tbe  Court  nenieD  a  Ccial  at  "Bat  ttoo  Cerms 
faoncc  tban  bp  tbe  o?tiinatp  Coucfe  it  coulo  come  in,  ano 
faiD  ncbec  fucb  a  Cbing  tna0  gcanteD  ?  but  aftectoacDS 
it  appearing,  tbat  tbep  bao  entreo  into  a  J^ule  bp  Con- 
fent,  a  Crial  Uia0  g:cantetit 


Herring 
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Herring  and  Brown ;  denjant  and  puis.      \ 

17.  T^  H I S  Qtafe  tijais  arguen  nffafn  6?  Winnington 
J_  iai  tlje  plaintiff,  ann  Pollexfen  foj  tfte  ©efen- 
Bant :  Winnington  faiD,  tljat  IjatiinQ;  been  often  fpoke  to, 
ann  being  a  long;  fpcctal  OietDta  Ije  tooulD  put  tt  a0  n 
Cafe,  A.  feifeD  in  fee,  mafte0  a  uoluntarp  ConDepance  of 
an  untiiijiDeD  ^oictp  of  a  5pano?  to  tlje  £Ife  of  binifcif 
fo?  life,  tljcn  to  fiitt,  fcconD,  &c.  @)on  iw  €afl,  Eemain^ 
Her  to  %\t  Maurice  Williams  in  Cail,  Eemainncc  to  ijis 
oiun  rijjbt  rpeitg ;  tDitO  a  Provifo  tDat  it  fljall  be  latofnl 
b?  DeeD,  fealcD  iw  tfje  Piefence  of  ttoo  enitneffes,  to  re^ 
Uofee  tljefe  €Ife!ES,  anti  to  Kmit  neU)  onc0*  Qftet  tl)!0,  A. 
Ietjie0  a  ifine,  anti  a  meeU  aftet  tlje  fine  ieUicD,  bp  Dceti 
Iieclace0  tbat  tbe  intent  of  tlje  pattie0  at  t&e  Cime  of 
leupins  tbc  jFine  tua0,  antj  noto  10,  tbat  tlje  jfiuc  (Kjall 
be  to  tlje  2Ife  of  A.  ann  W  lpeii:0,  ano  to  no  otbcc  (afc, 
3Intent,  o?  putpofe  tubatfoeuec  5  anO  tuljctftec  tbi0  jfinc 
ijatD  e]ctinsuif[)eli  tlje  potoec  of  Ketiocation,  fo  tDat  tlje 
Declaration  of  Clfeg  come0  tO)  late,  its  tbe  Cluciltou* 
3If  in  tbt0  Cafe,  tlje  Deed  of  Declaration  Dan  hm\  firff, 
ann  tljen  tDe  fine,  be  Donbt0  not  but  it  ban  \izm  a  soon 
Crecution  of  tbe  pouicc  of  Kcbocation,  tljo'  tljcrc  ijad 
been  no  Notice  taken  of  tbe  potter  of  Ecuocation ;  \)z 
tafec0  it,  tbat  bete  tbe  fine  ann  tbe  Deen  ace  to  be  con= 
fioeren  jointip,  a0  one  Conljepance ,  fo?  if  pon  confioer 
tbcm  apart,  ^qw  nei!rop  tlje  ^,ntent  of  tbe  partic0  5  hwt 
if  togetbcr,  tbeir  3lntent  i0  fuppo|ten,  $^e  nibibes  tobat 
()e  (ball  fap  into  four  i|)ean0,  Firft,  i^e  confioecd  tbe  per= 
fon0  bettoeen  tnbom  tlji0  €iueftion  i0.  Secondly,  cbat 
B.ebacation0  are  fabouren  \\\  tato.  Thirdly,  Cbat  tu 
fine  notb  not  cjrttnguilb  tbe  potoer*  Fourthly,  SJiiftuets 
fiDbjeaion0»  Firft,  %\i{Q  i0  bettoeen  tbe  riffbt  rpeicg  of 
A.  tobo  U)a0  feifeD  in  jFce,  ann  mane  tbi0  uoiuntarp  Con= 
Uepance,  ann  of  ©ir  Maurice  Williams  tubo  i0  a  €)tiangGr, 
ann  ban  onip  a  Kcniainoer  liniiten  to  bim,  becaufe  be  U)a0 
of  W  Jl^anie ;  tbat  bete  in  tbi0  Cafe  tbe  dEouct  tuill  iow' 
finer  it,  00  if  tbe  partp  bimfelf  lua0  pet  libing ;  ann 
tbcrefo?e  tbe  Court,  \x^  a  Conflruaion  iw  laU),  to  make 
tlje  partp  gulltp  of  a  forfeiture,  to  let  in  a  g)trangcr, 
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i)p  (Kettuc  of  an  aa  toOiclj  tlje  part?  tntniDcD  a0  a  lata- 
fill  CtEcution  of  IM  )3cituEr,  luoulD  be  a  fjacU  aim  nga^ 
10110  Conftrusion* 

Secondly,  j^e  counDer^  tfiat  potucts  of  Ecljocation  are 
falJoureD  in  Halo,  anu  fo?  tl)at  (je  put  tDc  cafe  in  i  inft. 
275.  I  Rep.  175,  174.  anu  tDat  tfjece  ai:e  manp  otijei: 
€afE0,  fo?  fincE  tde  27  H.  8. 10.  of  afE0  tljep  ace  atitjan- 
tagious  in  tDe  fEttUng  €flatE0  in  jFamiliES  ^  ann  as  tDEp 
ace  ufeful,  tlje  Latu  notlj  cjcpounD  tljcm  fatioutablp*  m 
tcmenifa?eD  a  OCafe  citEti  often  upon  SDccafion  bp  mp  lLd?a 
Cljief  JUfiiCe  Hale,  luljicb  toaS  Wp  Lady  Elafting'S  Cafe, 
Mjere  one  itniiteti  an  Cffate  to  tlje  eife  of  binifelf  fo? 
JLifc,  toitb  EemainriErg  oDet,  &c.  tuitS  a  poluEc  to  maUe 
a  Jointure,  ann  t&EU  cotjenante  to  flanH  feifeU  to  tfjc  aife 
of  lji0  2Iltfe  fo?  6ec  Jointure,  tOougfj  it  toas  bolDrn,  t&at 
U  coulo  not  in  tl)(0  Cafe  ninUe  anD  laife  an  ClTate  fo? 
life  to  IjEt  fo?  Dec  Jointure  ^  pet  it  fijoulD  be  a  jjooD  Cjtr- 
cution  of  lji0  potner,  accojWng  to  tbe  Jntcnt,  anu  tljat 
tDe  Jointure  tons  goou.  Thirdly,  !i)e  fjolli0  tljat  tije  lE)otn- 
cc  i0  not  cictingulfljcD  bp  tbe  fine,  fo?  tbe  lato  tcill  not 
fuffet  tbe  Conllcuction  of  Decng  to  be  bp  ftartions,  anD 
tibitieD,  tnbere  tbe  Jntcntion  tuas  tbat  tbep  fljoulo  be  in- 
tire,  &c.  and  fo?  tbat  be  citeo  %  Rep.  5$.  Popham  95. 
lubete  if  tbe  pattp  bati  mane  i)i&  cieaEion,  to  take  one 
acre  bp  OBarpin  anti  @)alc,  be  fball  not  take  tbe  Ecfioue, 
0?  anp  part  bp  ConUepance  at  Common  JLato*  Jpe  faiD, 
tbat  tobere  an  aa  i0  not  compleat,  tbere  inOeeD  tbe  lafo 
fijall  confirue  tobat  10  alceanp  none  to  be  DoiD,  30  in  Cafe 
of  a  Deuife  to  one  anti  Usi  t;Eir0  upon  Condition,  ano 
tbe  DeDife  i0  ti)?ote  to  bim  anD  Ijis  rpEir0 ;  but  bcfo?e  tbe 
£eo?O0  upon  Condition  are  tB?otc,  tbe  Oebifo?  Die0, 
tbi0i0  a  uoiDDebife,  ^  Rep.  31.  ann  be  put  a  ffronget 
Cafe  out  of  Hughes's  Abridgment,  lubcre  a  Dcbife  toas 
to  one  fo?  life,  EemainUEr  to  nnotbcr  iw  jfee  5  tbe  De* 
Dife  fo?  life  tr)a0  lD?ote,  but  b£fo?c  tbat  in  EemainDec 
iua0  U]?ote,  tf)e  DcDifo?  W&  :  Jt  1030  aoiuiigcD  tbat  tbe 
E)El)ife  fo?  life  U]a0  uolD,  fo?  tbat  tbe  laUi  regards  not 
jF!:nction0  of  CKatE0,  but  fijaU  aDjutiije  upou  entire  9ct0 
nnn  compleat ;  fo  in  tbt0  Cafe,  tbe  laiu  Hjall  tafec  tbe 
jFtnc,  ant!  tbe  C^eeU  of  21ff0,  as  one  compleat  nnD  intirc 
Contjcpancc,  auO  aOjUDge  upon  tbem  n0  fucb  togetber,  anO 
not  feparatclp  j  ann  upon  tbi0  *S?ounD  be  citeo  19  H.  8. 12. 

3  5  Kep. 
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5  Rep.  79.  I  Rep.  ^^.  ji5otD  l)ai)mo;  (l^ctDn,  tfjat  tljcp 
Busljt  not  to  be  taUcn  bp  fCiictions,  (je  enDcaboucs  tu 
f&cU)  tDat  tljep  ougfjt  to  be  taken  togctfjcr.  3n  fame  Cafes 
tDe  £ato  tuitl  fino  an  Slntentton,  tljougb  tlje  partita  (jnbc 
Etp^efTco  none ;  ano  fo?  tijat  be  citctJ  And.  164.  2  Rep.  57. 
f^z  IikctDlfe  Citeti  1  Rep.  70.  CrumweiriS  Cafe,  ano  Moor 
471.  as  UfeelOJlfe  tbe  Cafe  of  Wixon  anO  Garrat.  Trin. 
26  Car.  2.  Rot.  960.  auD  fafD,  tljnt  mp  LojO  CbJcf  3!nff!ce 
Hale  fnjD,  in  tfjat  Cafe,  Cbat  all  Cbings  are  not  to  be  Done 
fn  an  Jnflant  5  bttt  tbat  fame  COfngs  are  to  be  Done  of  Ee-- 
co?o,  anO  fome  bp  fatter  in  Fait  ^  but  tbat  tofjcii  tljcfe 
are  all  Done,  tben  being  in  ®?ticc  to  fulfil  tljc  Slntenttoii 
of  tbe  lp)attie0,  UJbicb  toajs  entire,  tlje  ILato  (tialt  atijuDje 
upon  tbem  a0  one  entire  9tt  5  be  citcD  tbe  i  Cr.  472. 
ano  Jones  392.  ^e  anftucreD  tbe  ©biettion  upon  Digs 
Cafe,  fo?  tbat  tbe  potoer  of  lEcbocation  tbere  luas  er= 
tinffuilbeb,  bccaufe  it  tuas  to  be  bp  Decn  inroUeD,  anD  tbe 
JDcen  teas  not  inrolleo  before  tOe  fine,  &c.  anU  pjapeD 
3luiJn;nient  fo?  tbe  plaintiff, 

Poiiexfen  agrees  to  tbe  Learning  of  Eebocations,  and 
tbat  tbep  ougbt  to  be  faboureu  in  latD,  anti  tbat  a  con« 
trarp  Conbepance  map  rebolte  a  fo?mer,  if  it  batb  fucfj 
fiElualifications  of  €>ealing  anD  caiitnelTes,  as  are  re* 
qutreD  t^  tbe  fo?mcr,  tbougb  tbe  potuer  of  Eebacatioii 
be  not  reciteD  ^  but  is  tbere  in  tbis  Cafe  anp  fucb  contrarj? 
Conbepance*^  no  furelp;  fo?  tbis  DeeD  fs  no  Conbepance 
0?  part  of  a  Conbepance,  but  a  bare  Eecital  \x\){t\y  (ball 
concUiDc  tbe  parties  to  fap  tbere  toere  otbet  cafes ;  but 
It  creates  not  tbe  Clfes,  0?  can  tbep  be  created  after  a 
iTine,  fo?  tbep  are  raifeD  bp  tbe  jTine,  auD  at  tbe  Cime 
cf  tbe  ifine,  fo?a  Deeb  of  Declaration  after  \^  not  gooD  5 
fo?  tbe  eife  \Q  tbe  3Inttnt  ano  09caning  of  tbe  parties, 
tobtcb  map  be  erpjeflen  bp  parol,  anD  be  aberrctj  bp  pa- 
rol --y  fo  tbat  tbis  fubfcquent  Dcen  is  not  a  Conbcpance, 
0?  a  part  of  a  Conbepance,  0?  can  make  anp  laiteratton, 
as  if  befo?e  tbe  fine,  tbere  mas  a  parol  Agreement,  toitb, 
0?  toitbout  a:2Irittng ;  flj.V.l  tbiiS  fubfequent  Decu  make 
anp  Q'teratian  f  no  furclp  ^  tbcn  if  tbe  3Intent  anb  €Ife 
is  beclateb  befoje,  tbcn  tbis  fubfequent  DecD  cannot  alter 
ft  5  aut  if  it  is  not  Dcclareb  bcfo?e,  it  is  tben  beclarcD, 
foj  tbe  %^'vo  Declares  it  ^  anD  a  fubfequent  DecD  cannot 
Declare  an  ^fe,  fo?  tlje  ifine  is  compleat,  auD  tfje  mt 
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mull  life  bp  it^  am  cannot  be  Declaren  bp  S^attec  ex 
poft  facio,  fo^  tis  no  uio?e  t&au  a  Eecital ;  nno  as  if  fje 
Ijao  faiD,  toljecfass  31  IjaDe  IcliieD  n  jfine  to  tfje  Clfe  of  nip 
fdf,  aiiD  mp  Jipeir0,  3  Do  Declare  tDc  (life  to  be  to  me 
ano  nip  pzus.  ^im  fine  Oatlj  DeftropcD  tijc  ]pmtt  of 
Keuocation  ^  fnppofc  after  tlje  ifme  lebicu,  ano  before 
t(je  S)calinfj  tljis  Deeo,  be  ban  tuaDe  an  exp^efg  Eeboca* 
tioii  ^  It  tDill  be  aojuDpD,  tbat  tbe  jFtne  ijatb  ejctinguiRj- 
rD  It,  anti  tbat  it  coulD  not  be  gooO  5  anD  fljall  tbe  JFine 
Hifable  bmi  to  mafee  an  txm^^  Ecuocatton,  ano  pet  fljall 
tbi&'  fubfeqncnt  Deeo  inable  bim  to  make  an  impKcite 
one  f  Clicn  be  argucD  tbe  anconUcnience,  if  tl)i0  njoiilD 
be  aliotocQ  ;  fo?  fuppofc  be  in  Eeniainbec  bati  entereo  fO| 
a  ifo^feitute,  a$  tbe  jFlne  bere  ig  a  ifojfeiturc,  if  be  baa 
gone  to  Connfcl  anD  t&eireD  bini  tis  Clt(e,  anD  baD 
astJcD  bis  Counfel,  map  91  fettle  tW  t  pou  map  fcttfe ; 
map  3  fell  f  pee,  pou  map  fell  j  fo?  l)ttt  tuas  Eenant 
fo?  Life,  Uiitl)  potocr  of  ReDocation  ^  be  batb  not  re-- 
iJokeD,  but  be  batb  IcbieD  a  ifine,  lubicb  ejctinffuifljes  \)i$ 
}5)oiuer  of  EeDocation,  anD  is  a  jfo?feiture ;  lubcteupon 
be  fettlejj  in  ConfiDccation  of  s^arnage,  0?  fells  upon  a 
valuable  ConfiDeration ;  nolo  (ball  tbis  fubfequent  Decla^ 
ration  come,  aiiD  Defeat  all  tbiS  t  tbat  tuoulD  be  berp 
barD ;  nuD  pet  all  tb.ls  map  bappen,  fo?  tbere  10  no  Cime 
nppointeD  m  \si\)icl)  l)z  is  to  mafee  tbts  fubfequent  Decla^ 
ration,  but  map  do  it  fo?tp  ^ears  after,  a$  Dyer  136. 
one  DID  Declare  tbe  afc  of  a  Kecobetp  four  ^ears  after, 
^e  afftees  tbe  Cafes,  put  out  of  Cromweirg  Cafe,  &c. 
tijat  acts  bettueen  parties  ftall  ba^c  a  fabouiable  Con» 
flruaion  to  fuppojt  tbeir  intentions  ^  but  tbis  is  in  tlje  Cafe 
of  a  Stranger,  anD  tbep  can  put  bim  no  Cafe,  tobere 
fucb  Conffruftion  batb  been  maDe  in  Cafe  of  a  Stranger, 
as  DefenDant  in  tbiS  Cafe  is,  being  no  partp  to  tbe 
jFine,  0?  DeeD,  anD  in  no  Cafe  fljall  tbere  be  a  Eelation, 
but  bettseen  tbe  fame  parties,  auD  nebec  in  p?ejuDice  ta 
a  tljirD  perfon :  t0  i  inft.  132.  3  Rep.  28,  29.  fc?  bete 
be  in  KemalnDer  batb  a  Rigbt  to  enter  fo?  a  jfo^feituce, 
miD  if  fo,  no  as  Done  bp  tbe  partp  Val}ici)  commits  tbe 
jFo^fciture  fljall  purge  tbe  jro?feiturc  ^  anD  fo?  tbis  be 
Cites  tbe  Cafe  betmeen  Templer  anD  Bortinglafs^  inbicfi 
luas,  Cenant  fo?  life  fuffers  a  Common  EecoDcrp,  ana 
after  reUetfcis  it  bp  iliHrtt  of  Ccco?,  fo  tbat  noUi  be  luas 

Cenant 
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Ccnant  fo?  Life  ngadi  ^  prt  tbe  Jr8?fc(tiirc  temalns.  €)a 
I  Inft  202.  Z€mnt  foi  Life  niahcs  a  ifcoffmcut  in  JTee, 
upon  ConDition,  anD  cnterjj  fo?  tlje  ConDttion  bjokn,  tOe 
CR.itc  IS  lEDiiCGD,  ilj£  forfeiture  10  not  pticrjeD  5  aiiD  ap« 
j)lip0  tljcfe  Cafes  to  tije  p?cfcnt  Cafe*  90  to  t&e  Cafe 
bcttoecii  Wixon  ano  Garrar,  'ti0  not  lifee  out:  Cafe,  fo? 
tljEcc  um0  a  Dccti  leatiliig  tDe  (Ilfe0  of  tije  jftne  p?cceDeiit, 
iDDicl)  operates  notijing  till  ilje  line  comes,  antJ  tljen  tDc 
irinc  e]cccute0  acco^Ding  to  tlje  DceD,  ano  fo  t[ic  Jntcnt 
of  tlje  I9artic0  oeclateD,  att&e  Cime  of  tljc  jrine5  lit 
tijat  Cnfe  tijc  DceD  ms  Part  of  tDe  ConUrpance,  fo?  it 
raifc0  tlje  Ofe  of  tljc  jfinc  j  ours  not :  Cfjere  tfie  fine 
ci:ecute0  tlje  ^fe,  ano  no  13oU)cc  is  ocftropeD  o?  altcreOj 
but  tn  our  Cafe  it  i0  ocftcopeo.  ^no  in  tfje  Cafe  betloeeii 
Wixon  anO  Garrat  5Botice  Yras  taUen,  tfjat  tbete  migfjt 
be  a  Difference  bettoecn  a  DceD  pjeccOcnt,  ano  a  Dcen 
fiibfequent :  9s  to  tljeic  €)aj'(n0  'tis  ad  but  one  Conbcp' 
ance,  Ije  inquires  toljat  tljcp  mean,  0?  tDbetfjec  it  be  mo|c 
tban  a  f lourittj,  fo?  tbc  fine  10  of  it  felf  a  perfect  anD 
fufiicfent  Conuepance,  ano  erecutco  before* 

Cljc  Cafe0  iDljicD  tOep  put,  are  upon  tiuo  T3attom0. 
Firft,  mi)m  to  tfje  ipctfeffion  of  a  Conbepance,  ttoa 
CljinffS  are  tequifite,  as  to  a  feoffment,  liberp ;  to  a 
©?ant,  3tto?nment ;  in  tDefe  Cafes  tfje  Lato  fljnll  look 
upon  tbem  erecuteD  at  one  anO  tlje  fame  Sime,  01  elfe  tfjep 
are  feberal  acts  bettoeen  tlje  fame  parties,  tobiclj  affect 
not  a  ©ttanger.  93  to  tOe  Difcourfe  of  taking  Conbep* 
ances,  ano  conaruinff  tb^m  bp  f  raffions,  tljia  is  no  Con* 
Ijepance,  0?  part  of  a  Conucpance ;  ano  fo  be  anftoeren 
tljem  not.  90  to  tbc  fecond  point,  biljicb  Winningtoa 
fpofee  not  to,  'tis  tbus :  Cenant  in  Common  fettles  ut  fa- 
pra,  anO  nftct  makes  partition,  anO  Declares  one  pare 
to  tbe  Ilk  of  bim  anO  fjis  ^eir0,  ano  tlje  otOer  j^art  ta 
tbe  afe  of  tbe  otbec  ano  bis  rpeit0,  if  a  KLlcit  of  par« 
tition  bao  been  b^ougbt  bv  Cary,  tlje  otbec  Ccnant  in 
Common,  againft  A.  it  bao  been  gcDO,  anD  bouno  bim  in 
jaemainoer,  tbougb  bp  DeeD,  if  tbe  partition  ftao  been 
fait  anO  equal  ^  anO  tbe  partition  in  tlji0  Cafe  i0  not  bp 
aaitit,  fo  not  toitbin  tbe  Statute  H.  8.  Cenant0  in  Com- 
mon migbt  make  partition,  (but  it  mud  be  bp  DeeO)  ac 
Common  lato  ^  ano  fo?  tbat  be  citcD  Br.  Partition  4, 
12,27.  anD  Roll,  Partition  255.  i  Inft.  166,  171.  Dyer 
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Lord  GreyV  Cafi  ',  de^vant^  and  puis. 

18.  A  yf  Aynard  canic  (iito  Coutt,  niiti  p?apcti  t6at  mp 
1^  I  lLo?i)  Grey  being  committED  upon  tljc  Ectucii 
of  an  (ElOignmcnt,  upon  an  homine  replegiando,  nilffbt 
be  aumitteD  to  i^ainp^ife  accojtiino;  to  lato ;  anu  citcU 
manp  Cafes,  teljere  tlje  partp  being  in  CufioDp  came 
anD  gageD  Deliverance  in  aiifcncc  Of  tfie  Plaintiff,  antj 
1030  aDuitttctJ  to  99ainp?ifc  ^  anD  citeU  6cQtie0  tlje  Ee» 
co?Dis  (tDljicfj  31  IjaUE  not  taken)  12  E.  4.  4.  Raftall's  En- 
tries 405.  Holt  to  tlje  fame  Jntent,  aitn  tljat  tbe  Eeturii 
of  tOe  ©Fjeiiff  migljt  be  fufficient  fo?  tlje  Coutt  to  commit, 
00  fo?  a  Contempt,  but  not  to  concluoe  t(je  partp  as  ta 
tbe  i^eiitg  of  tiie  Caufe ;  anD  tooulD  babe  it  tbat  tbc 
€)betiff"0  Eetutn  i$  ttaDerfable,  toljiclj  tljc  Coutt  ticnicD, 

n0  in  Cafes  of  Devaftavit  fetUtUCD  upon  a  Fieri  facias,  tfje 
Ipartj)  cannot  tcaUetfe,  but  is  put  to  bis  Adtion  fur  Cafe, 
luljicb  t's  toe  may  ti)c  ILatu  allouis  to  remeup  tbe  pattp 
open  a  falfe  Eetutn  ^  anti  bete  in  tbis  Cafe,  if  nip  Lord 
conin'Ss  tfje  ©bedff  upon  a  faife  Eetutn,  tbep  tuoulD  tbeii 
!)£ip  \iinh  Cfie  Coutt  faio  tbcte  migbt  be  pieaoino; 
iDben  tbe  paitp  10  not  in  Coutt,  as  if  tbe  €)bctiff  te^ 
turn  tbat  be  claims  btm  as  bts  £:Oarti  0?  (Hillein,  tbete  be 
fljpll  come  in,  anD  pleaD  upon  tbiS,  fo?  tbat  tbc  Coutt 
batb  a  Ettutn  to  50  upon :  Bap,  if  in  tbts  Cafe  mp 
iLojD  tcculD  come  in,  anD  confefs  tbe  Cafeing,  anD  gage 
Deliverance,  tbep  migbt  let  bim  to  a9atnp?ifc  5  but  Pem- 
berton  faiD,  \}z  tbougbt  tbctE  luas  no  Cafe  \ji\\£tz  tbe 
.paitp  DID  not  confefs  tbc  Cafeing,  anD  claim  as  bis  CXiU 
Jein  0?  COatD,  0?  as  committeD  bp  tbe  J0ice  of  ^0- 
rcff,  &c.  Cbat  tbep  let  bim  to  ^ainp?ife,  but  tbep  toofe 
Cime  to  conGDer*  Holt  citcD  F.  N.  B.  74.  Keilw.  71. 
19  H.  7.   17.  5  H.  7.  3.    Raftal's  Entries  402.     Maynard 

faiD,  tbat  if  tbe  S)betiff  fljouID  Die,  tbe  Pattp  in  tbiS 
Cafe  tuoulD  be  temcDilefs  •-,  but  aftettoatDs  upon  tbe  la= 
tp's  coming  into  Coutt,  anD  Declating  tbat  fljc  toas  unDec 
no  jFo?cc  0?  Confinement,  mp  Lord  Grey  toas  aomittcD 
to  ^ainp^ife.  V.  Defignye'S  Cafe,  Maynard  474. 
I 
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.    Lady  Vtfcountefs  Stafford  and  Llewellin. 

19,  F7  A  R  L  of  Arundel  bring  fcifeD  i\\  ifcp,  coticnattties 
Cy  to  IcDp  a  ifiue  to  t(jc  afe  of  Oimrclf  anD  Di£f 

CoimtCf0  fO?  tJjCiC  lil3C0,  t&cn  to  ©ic  William  Howard 
fO?  f)(0  life,  EcmatnDci;  to  William  Earl  of  Newcaftle 
antJ  Williim  Pierpoint,  &c.  ailD  tfjCtC  l;;eil'S  ill  Ctuff,  ta 
ftttle  tlje  i;3jemiffC0  upon  €)lr  William  Howard  for  his 
Life,  tDitl)  li^otocr  to  Icnfe  ut  infra ;  auD  tOen  upon  aiij> 
COife  t&at  ije  fljnil  maccp  fo?  'Hit  fo?  Oct  jointure,  ann 
t\)Z\\  to  tljc  ficlf  ^011  of  %\Z  William  Howard,  anil  fo  tO 
tfjc  Centf),  tijen  tfy  tlje  C:)Cir0  of  Ols  'Botip,  aiiD  t&e 
EemaillDei;  OUCC  to  t(je  Earl  of  Arundel,  toitfj  laotDEC  to 
€)ic  William  Howard  to  niafec  Icnfcg  fo^  t{ueiitp=one 
^cars  at  tijc  impjoUcD  Ecnt  ^  tl)t0  tua0  m  tl)C  ^eac  1636. 
3iii  tijc  l^eac  foUototiig  %\t  William  Howard  nian;ie0  tfje 
lanp  l6ai-oncf$  Stafford  ;  ill  tlje  ^cac  1654.  tljcii*  cIDeit 
^011  nou)  ituinff  tD30bo?n5  in  tlje  J^cac  1656.  tlje  Earl 
auD  Counters  of  Arundel  acC  DcaD  i  III  tlje  ^cac  1667. 
tfjC  Earl  of  Newcaftle,  tfjCU  Duke  of  Newcaftle,  DiO  fct- 
tlc  iJiJ  tcQfc  ann  Eclenfc  t(je  Sloiiitucc  of  tljc  Lady  Vif- 
countefs  Stafford  ;  %[t  William  Howard,  then  Vifcount 

Stafford,  fjauing:  an  (£ffate  fo?  life,  conUepeD  to  f)tm  ut 

fupra,  William  Vifcount  Stafford  niaUe0  lLEafC0  fO?  ^caC0, 

fo?  %i%  ann  fo?  tlj?ce  ■Lil3C0,  taktnnf  great  Jfineg,  ann 
refccuing;  fmall  Eent0.  j^c  i0  attainteD  of  Creafon,  anH 
rjic0,  ann  bcttuecn  {ji0  Laop,  anu  tlje  Lcirecs,  Uja0  a  ^tial 
at  OBac,  toljccc  it  appcareo  tljat  manp  of  tlje  lcflee0  IjaD 
fiirceiiDeccn  to  Lord  Stafford,  t&e  leafe0  gcanteD  bp  tlje 
Earl  of  Arundel,  accoiDtng  to  a  lp)otoec  fie  teferDcD ; 
lubiclj  €)tici:enDcr0  tbe  Court  held  uio  not  paC0  tljc  Cftate, 
beino:  mane  to  Lord  Vifcount  Stafford,  voijo  bao  not  tbe 
legal  eitate  in  bini,  but  on!p  a  Cruff  5  anu  in  tbi0  Cafe, 
being  beep  foul,  anu  a  gceat  Jrcaiiu  in  mp  Lord  stafFord, 
tbep  faiD  tbat  tljcp  would  prefume  tljat  nip  lo?D  ban  Come 
Conbepance  fcom  tije  ^nx^zm  to  inablc  bim  to  niafee 
fucb  lcafe0,  auD  tbe  rntbcc  fo?  tbat  it  toas  offcceo  as 
l^?oof  5  tbat  tbi0  bad  been  tbe  ©pinion  of  nip  lLo?o  €\M 
jtlftice  Pemberton  (30  be  ifi  notD )  anQ  Serjeant  Maynard,  tbat 

mp  JLo?ii  migbt  mafee  tbefe  leafejg  5  ann  t&at  ■tDccefo?e 

t&ep 
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tljcp  tooulij  p^cfuniE  tOere  teas  a  futtDcc  DecU  ftom  t&e 
Cculfef0,  to  impotoec  ttni,  toStclj  f0  coiicealeD.  9no  Far- 
rar'0  Cafe  toas  CiteU  fn  tlje  Common  Pleas,  tDfierc  Farrar 
tnaUE  a  Citlc  from  t&e  Black  Prince,  lufjicb  couID  not  be 
out  of  Dim  but  bp  an  $ia  of  patltanunt  5  but  pet,  fo? 
tbat  t&e  pofleffion  (jau  jjone  otbcttoife  euec  fince,  the 
Court  prefumed  tljat  tfjEte  baD  bccn  fucfj  an  ^(t  of  pac« 
Itament,  tljo'  not  noto  to  be  founD  ^  fo  tbe  QCoutt  bete  U)a0 
rcaDp  to  rECommcnD  it  to  tbc  3lurp  as  a  (fcono;  Piefump. 
tion,  tOat  Inn  m&  a  ^cetJ  to  impoiDcc  mp  ilojd,  it  be* 
ing  in  tbe  Cafe  of  poo?  Cenants,  ftom  tubom  mp  HoiD 
bao  taifcD  20000 1.  in  fucb  a  filtbp  unjuft  0^anner  ^  but 
bp  Confent  a  3uro?  teas  Uittbb^aiun,  ann  tbe  ^attet  re- 
ferrcD  to  tbe  tuio  fitff  9^m  of  tbe  91»i^P'  tubo  toere  to 
comp^lfe  it  in  a  fummarp  (map  5  and  tbe  Slurp  ms  pato 
bettueen  tbem,  &c.  "^m$  faiu  futtbcc  in  tbis  Cafe,  tbat 
if  tbe  €ru{!ef$  bab  fo  conbepen  to  mp  Lord  Stafford, 
to  gibe  lS)objer  to  malte  Leafes,  ut  fupra  bcfo?e  a  ©on 
l)0?n,  tbat  it  toas  no  'Bjcacb  of  Ccuif  5  fo?  tbat  notbing 
lon0  mo?e  common  tben,  lobete  an  Cftate  10  UmitcD  to 
^U0banli  anb  COife  fo?  life,  Eemainbct  to  Crufiees  fo? 
p?efErbinD;  contingent  (Hfes,  tben  to  tbe  firff,  feconb, 
&c.  @)on,  fo?  tbe  Cruaec0  to  conbep  to  Cenant0  foj 
life,  tbere  being  no  CbilD,  no?  lifeeiibooD  of  CbilD?ert  5 
ano  if  it  be  fo?  tbe  gooD  of  tbe  iFamilp,  tbat  tbi0  teas 
iieber  accountcD  a  'B?eacb  of  Cruft :  9nli  in  tbi0  Cafe 
Pemberton  Cbief  3uflicc  faiO,  tbat  mp  Lord  Stafford  mtgbt 
tjabe  cut  off  tbijs  Clfate,  befo?e  tbe  iQatibitp  of  a  €)on, 
tabtng  an  Cffate  in  Cail  in  bim  ^  and  iDben  it  m$  urgeD 
bp  Saunders  tbat  it  biao  an  Cifate^tail  in  Crui!)  ana  fa 

COUlD  not  be  cut  off,  mp  lO?0  Cbief  %lilite  Pemberton 

fain,  tbat  fure  ^h  Saunders  tbougbt  tbe  Court  tuanteo 
T3?ain0 ;  but  be  faio  be  Hneto  te&at  be  fain* 


Hud- 
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HudfonV  Cafe. 
20.  ¥  N  a  Trial  at  Bar  conCEClimg  Hudfon'g  l^iW,  tfjc 

1  l2)olnt  tua0,  toijctOcc  a  mill,  0?  no  mill  ^  niiD  up-- 
on  t&e  e^JiDEtice,  ttoo  of  tlje  mitncflcs  to  tlje  mill  fU)o?e, 
tbat  Hudfon  BID  not  publiflj  it  as  fjiis  mill,  but  tljat 
A.  B.  {JUtQcD  Hadfon's  Hand,  ailD  Hudfon  niaDi'  Ijis  a^atk, 
but  faiD  notljing  ^  no?  mass  be  capable.  £Dn  tbe  otbcc 
Q>i\sz  it  U)ii0  p^oUeD  Ijoto  tljnt  Hudfon  baO  mane  ttuo  fo?= 
met  mill0,  anD  in  tbcm  bao  DiUtDcO  W  lanD,  in  tbe 
Itke  i^anncr  as  bp  tijis  mill,  anD  boU)  tbat  be  Bp'o  of  a 
CTonfumption,  ano  mas  fcnfible  to  tbc  lalf  ^  anD  boto  tbat 
tb?Ee  Dapis  aftet  niafeintj  W  laft  mill,  be  toas  fenfible, 
anD  able  to  Difcoutfe,  anD  fa  continneD  tilt  uiitljui  ^x 
©ajjgi  of  W  Dfotb  i  bcreupon  it  U)a0  plain  to  tbe  Court, 
tbat  tbc  mttncflc0  ijaD  been  Dealt  toitb :  Co  tobicb  tbe 
Counfel  of  tbe  otber  ©iDe  utffcD,  tbat  if  tbe  m\t\\tKz& 
toece  not  to  be  belieucD,  tbcn  tbcte  tuoulD  not  be  three 
Witnelles  tO  tbe  mill  ^  anD  fo  no  mill  toitljin  the  Statute 
of  Frauds  and  Perjuries.    CO  tub'.Cb  Pemberton  Cbief  3u> 

ffice  aitftuetED,  tbat  if  tbece  tnece  tf)?ee  mitnclTesJ  to  a 
mill,  tDbeteof  one  tiias  to  \m  otan  jCxnoiuleDse  a  Cbief, 
Ql  petfon  not  ctcDible^  pet  tbe  mo?DS  cf  tbc  Statute 
beinff  fatisfpD,  anD  be  ba^inff  collateral  l,5?oof  to  fo^tifp 
tbe  mill,  be  luoulD  Ditca  a  3urp  to  finD  it  a  ijooD  mill  5 
anD  a0  to  tbijs  Cafe  be  faiD,  tijat  it  ig  not  p?obabIc,  tbat 
a  12)ei;fon  in  b'.0  €)enfe0  (as  tljep  Ijere  are  not  able  to  Di'f« 
pjobe  \)m  to  be)  uioulD  fntfer  anotbec  to  guiDc  W  $pann 
IQ  a  mntinff,  anD  not  fap  anp  tbing:  ^  anD  tbat  tberefo^e 
tbep  took  it,  be  DiD  publiO)  it,  ana  rememb^cD  Diggss 
Cafe  in  C  B.  tobcte  tbc  @)cn\3enet  to?ote  tbe  mill,  anD 
tiDO  otbet0  tnerc  mitneffes  ^  tbe  ©criUencc  ftDO?c  tbc 
"Celtato?  U)a0  Compos,  tbe  ttDO  otbcr  ftDo?e  be  U)a0  not 
Compos ;  tbe  Court  lloppcB  tbcfc  ttiio  till  tbc  ejccDiS  teas 
b^ouffbt  in,  tobicb  founo  tbc  mill  a  jjodd  mill,  anD  tben 
committeD  tbe  tujo  mitneffc©  to  tbe  Fleet  fo?  tbat,  if 
tbi0  toa0  fufiercD,  it  tooulD  be  in  anp  S@an'0  potocr  to 
Defitop  nnotbet'o  mill  ^  fo  lihetoife  did  tbc  Court  of 
R.  B.  bete,  commit  tbe  mitncffcs,  anD  took  €)ecutttp  of 
tbe  plaintiff,  to  piofecuic  tjjcm  fo^  ip)erjurp. 

Ca- 
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Cator'^  Cafe. 

at.  /^  ATOR  tuajs  taifeen  itiitfifn  fitie  £0ik&  of  a  Co?= 

V^  po?ation,  tDljicD  fenli0  'ButffetTeis  to  lEJacUament, 

antj  U)a0  committEU  fo?  tefuano;  to  tafee  tlje  Dcclaratfaii 

of  aiTent  aiiD  Confent,  fje  beinjj  (m^^^^)  «  Presbyterian 

Parfon ;  tD&eteupon  Ije  bJOligfjt  an  Habeas  Corpus,  anH 

t&f0  Caufe  tDas  teturneti,  &c.  anD  ^jcccptioit  tafecn,  fo? 
t&at  it  is  not  fljeton  fn  tfje  Ecturn,  tljat  Ije  IjaD  p^cacben 
Once  tDe  as  of  ©blibton,  anD  If  not,  tbat  De  10  not 
toitfjiu  tfjE  g)tatute  17  Car.  2.  but  upon  rcaoing  tfje  @)ta« 
tute  t[)?CE  of  tDe  3luftice0  tuece  of  Opinion,  t&at  an? 
Petfott  in  pjetEnneD  ©|Oer0,  o?  p?etcnnfnjj  to  fiafte  SD?- 
ticr0,  U)a0  toitfiin  tfje  ©tatute  ^  ann  fo  tlje  €]ccEpt(on  not 

fiOJtl.     Pemberton  C()fef  JUfliCC  hefitated;    tfjEU  C]CCep' 

tion  ms  tafeen,  t^at  tlje  lutigmcnt  of  tlje  S)cfllon0  is 
ill,  btins  it  is  o?tieceli  tbat  Ije  be  committen,  tofticfj  10  not 
pctempto??,  anD  abfolute  but  onlp  a  Cbing  futucclp  to  be 
tone,  tol)ccea0  it  ougbt  to  be  in  ^o?D0  de  prxfenti,  ns 
in  R..  B.  ideo  comittitur ;  to  tDbicb  tbe  Coutt  DID  not  De« 
liUec  tbett  ©pinion,  but  tbej»  DtCcbargeD  btni,  fo?  tbat  m 
Commitment  Ms  from  a  tojong;  Cime,  fell,  from  tlje 
Refufai,  tubcn  it  fljottID  be  fcom  tOe  Cime  of  bi0  Con- 

viftion. 

DockrayV  Caje. 

22.  "T^Ockray  baD  fet  up  a  l^ioieS  of  bf0  oton  fo?  Dir« 
siy  pctling  ILetter0,  to  anD  from  tbe  febeial  IpUces 
toitbin  tbe  'Bin0  of  i^o?ta«tp,  anD  tbe  Cttic0  of  Lon- 
don anD  Weftminfter,  anD  baD  fcttleD  Dffice0  in  eberp 
S^tceet,  to  teceibe  letters,  anD  conbep  tbem  to  tbe  ge* 
neral  ©ffice,  anD  fcom  tbence  tbep  toece  DifpcrfcD  to  tbe 
refpcctibe  pace0  of  tbeic  Direction,  anD  tbi^  to  be  toitb« 
in  tbe  'Bia0  of  $^o?taIitjj  ^  fo?  tbouiyb  in  :Jfaa  be  baD 
gone  furtber,  pet  be  infiffeD  not  upon  anp  Zhins  to  be 
latofijf,  but  onip  tbe  ©cnDing  of  lettcr0  fcom  one  Street 
to  anotber,  tPttbin  tbe  fame  Cirp,  0?  Cotcn ;  anD  tbi0 
bl0  Counfel  ttofe  to  be  toitbin  tbe  Ci;ception  of  tbe  ©ta- 
3  tute 
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tUtC  of   12  Car.  2.  cap.  55.     Firft  tfjcp  mOUEQ,  t{)at  to&CUe 

t()£  general  l^oflmaner  fjao  not  fettleU  an  ©tfice,  tfjat  in 
fucD  Cafe  an?  ^an  migfjt,  Co  tfjtjs  tlje  Court  faiU,  tijat 
Valjcte  a  l^oftEoaD  tDcnt  tlj^ouglj  anp  Cotintp,  tljat  in 
fiiclj  Cafe  toe  ipoftOflgce  toas  fufRcientlp  fcttlcn  fo|  tfjat 
Countp,  ann  tOat  ft  tt)a0  not  fatnful  fo?  anp  one  to  erea 
a  general  19o(f=©l!!cE  ttiitfjtn  tfjat  Countp;  but  tfjat  nnp 
petfon  0?  CotDn  ttiijjfjt  etea  a  J^off,  to  conDcp  tfjelt  oton 
If tteig  from  t&etr  oton  €:oUin,  to  tfje  gceat  ipott  5  nnD 
to  catrp  tbem  from  tfje  poit  back  again,  anD  tfjat  tfHjs 
tDa0  toftljin  tf)E  Cccepiion  of  tlje  act  5  KfeeiDife  tljep  toft 
it,  tljat  if  tbe  ofeneral  poftmaftcr  fijoulo  neglcft  to  ccea 
anp  l3oIfOffice  in  nnp  13nrt  of  Jji0  yl8niEftp'0  jl^instiom, 
as  in  Wales,  &c.  Cfjat  tlje  3nl)abitant0  fo?  tfjcir  oIdji 
ConDeniencp,  0?  anp  petfon  fo?  tfjcic  ConDcnicncp  nifgDt 
erect  it  5  but  tufjece  a  l^off  ©fficc  is  erecteOi  tbcce  no  l^er* 
fon  map  emplop  anp  iFoot=pott,  0?  S^eflTcnger  Uiitfj  ©pceu, 
as  a  general  ©fficer,  to  receive  anti  Difperfe  letters ;  ann 
tljat  in  London,  anD  t(jefei}eral  lp»Jaccs  uiitljin  tfje  051110 
of  $50o?tal{tp,  tfjECE  lucre  l^ecfons  appointen  fo?  tijis  piw? 
pofe.  "COc  Counfel  of  tlje  Defentiant  toouID  fjaue  fjan 
it,  tfjat  it  mas  no  nio?E  tf)an  carrping  o?  fenOing  a  iLet:= 
ter  6p  a  poster,  from  Gray's  Inn,  to  tlje  Temple  ;  anD 
tfjat  tljis  lufls  latDful,  ano  tfjat  anp  one  migljt  implop  as 
manp  posters  as  Ije  pisafco  ;  anu  tDat  Ijere  Dockray  fjaD 
implopeD  (It  map  be)  ico  Boiters,  anD  tljerefoje 
tbep  DcQteD  it  mtgljt  be  fpeciallp  founD  5  pet  tlje  Court; 
tDoulD  not  agree  to  it,  but  oUet^rulcD  tfjem,  anD  Diceeteli: 
tljc  3utp  to  finD  foitbe  I31aintitf5  iDljerefoie,  &c.  ^nD 
in  t|)i0  Cafe,  tlje  Court  falD,  tfjat  Jpiglers  carrping  lLet« 
tersfrom  Highgateto  London,  anD  back  again,  &c..(jai4 
been  aDiuDgeb  tuitfjiu  tu  pcnaitp  of  tljis  aa. 

Lord  GrayV  Cafe  ',  devant. 

23.  AN  31nfo?mation  toas  b?ougf)t  againff  mp  Jlo|D 
l\  Grey  Co?  confpiring  tlje  Euin  anD  Dcftruaiun 
of  mp  iLaop  Henrietta  Berkley,  auD  fenucing  Ijer  to  icabe 
fjer  f  atber  0  Ipoufe,  anD  to  libe  tioitlj  mp  lo?D  Grey  of' 
ter  a  Dif^oneft  anD  fcanDalous  a^anncr  •,  ano  fo?  follictting 
l)ec  to  unlaiuful  Lode,  flje  being  a  virgin  of  i8  ^ears  of 

M  age^ 
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9ge,  anU  untiec  tl}C  CDucation  aiiD  an8rii[t(on  of  fjec 
jfaticr,  &c.  C&e  Counfcl  fo?  t(je  i^iiiff  djnltcnffcD  a  2U' 
to?,  atiD  tbcn  t|)ep  of  tbe  otbec  ©ioe  cljallengeD  Touts  pa- 
ravails ;  t\)z  J^itiff'g  Counfel  r£qu(teD  ttiera  to  fteto  tfjetc 
Caufe  of  CftaHenge,  tDt)ic&  tftep  KfeetotCe  DcmanUcD  cf  t&e 
mtnff's  Counfel  ^  but  t&e  Court  tuleD  t&at  tDe  i^ing'tf 
Cime  ifi  not  to  l^EtB  Caufc  till  all  tbe  panel  10  perufen. 
iiut  tOat  tlje  i^ing  tnua  l^cfo  U&  Caufe  before  t[)e  lurojs 
fie  D?aton  5  anD  in  tljiS  Caufe  t&e  laDp  Henrietta  Berkley 

lt)a0  ftoojn  a0  CtilDence,  anti  gaDe  Dec  CDiDcnce  in  15S' 

6al£  of  mp  JLO^D  Grey. 

Banaton  and  Morris. 

24.  '~r^  HE  Defenuant  ann  anotftet  tncre  'Bail  fo?  J.  S. in 
X  an  Siaion  b^ougbt  againft  (jfm  bp  Trevifa,  loba  te- 
couet0  anD  biincs  a  Scire  facias  againfl  t6e  "Bail  jouitip, 
and  fjaD  JuDgment  in  t&e  Scire  facias  5  one  of  tfje  013311 
tits,  anH  after  Trevifa  Dies,  W  Cjtecuto?  I)?ing0  a  Scire 
facias  againll  Morris  t&c  8)UCt)ii)0|  Of  t^t  TBatl,  to  tD{)iC& 

8e  DemucreH.  Holt  5  ttoo  arc  TSail,  anD  tOe  plaintiff  finngs 
a  Scire  facias  againft  tljem  bot&  ^  noto  fictebp  is  t&e 
Cleaion  of  tOe  plaintiff,  to  mahe  t(je  Eecognijance  joint 
0?  feuernl  at  &i0  aBill,  DetermineD :  3nD  Ije  compareri  it 
to  tljc  Cafe  of  an  Obligation,  anD  being  a  perfonal  lien, 
ft  II)0U!D  fucbiije,  &c.  "But  Saunders  anftocreD,  tDat 
ftp  tfje  Scire  facias  nothing  10  tccoDeceD,  'ti0  metelp  a 
Cf)ing  relative  ^  anD  noto  tbis  Scire  facias  tDa0  to  teijifte 
tbe  fitft  Eccognljance,  anD  necD  not  talte  jQotice  of  tfje 
SuDgment  in  tbe  Scire  facias;  anD  tljat  tbercfoie  tbe 
plaintiff  fjcre  IjaD  t&c  like  election  a0  Trevifa  baD» 
Jones  luftice  a0fteD  Ijim  tnfjat  if  ^icecution  IjaD  been  fo? 
tOc  plaintiff,  be  faiD  t&cn  be  mutt  ftcto  it,  anD  p?ap  C]ce-' 
cution  fo2  tbe  JRefiDue ;  Adjornatur. 


Powell 
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Powell  and  Weeks. 

25.FAEBT  uins  t)?ousI)t  upon  tlje  17  Car.  2.  aprnft 
l^J  Weeks,  fo?  coininn;  luitOfn  fi\)c  Sl8ilc0  of  a  Corpo- 
ration ;  tijc  DcfniDnnt  pleaDo  tfjat  Dc  tuaj9!  fummoncD  be- 
fo2c  ttoa  3iiifiicc0  of  tlje  \pmit^  anti  fo?  not  tahing:  tfje 
©ati)0  Ijc  luas  lip  t!jem  committcD,  nuD  fa  tooU  (t,  tfjat 
\)t  IjaD  eiertton  to  rcfufe  t!je  £)atf)0,  anD  go  to  ^?tTon, 
0?  pap  foKP  ponnD0  ;  but  tfje  Court  fjcID,  tfjat  fjc  fljonio 
pap  tDe  fo?tp  I5ounn0,  ann  tOat  if  fje  toa0  before  tlje  Ju= 
(li(;c0,  anti  rcfnfco  t&c  €)at()0,  as  n  furtDcc  punifljmcnt 
fje  HjonltJ  0:0  to  l^lifon.  Qno  ft  tua0  DolDen  op  Pembcrton 
C!ji£f  Jnfiicr,  tljat  m  tf)(0  ccafe  f)e  coulD  not  tcauetfe 
iji0  ipsjcacfjino;  fn  n  ConUcnticIe,  tljnt  not  Oeinff  tfje  C>f= 
fence,  fo|  luijicfj,  &c.  but  W  Cominff  toitbin  fibe  ^ilc0 
of  a  Co?po?at{on,  but  tijat  be  niiffOt  tnUe  'Benefit  of  it 
upon  a  Nil  debet;  but  tfje  Declaration  luae  ill  in  tijiff, 
fo?  tbat  tobere  t^e  jfojfeituce  10  UibiDcu  in  tbice  partief. 
one  to  tbe  jKinff,  one  to  tbe  Jnfojnicr,  nno  one  to  tbe 
l?oo?  of  tlje  pariQ)  \im  tbep  baD  not  mcntioneo  anp  l?a« 
xi%  5  to&erefo^e  JuDgmcnt  toag!  io%  Defenuant. 

Heneage    Earl   of   Nottingham,     Lord    Chancellor    of 

England,  Dping  in  tlje  Vacation,  North  €tiit(  julfice  of 

tbe  Common  Pleas  1030  remobed  into  Chancery,  tuitjj  tbe 
Citle  of  Lord  Keeper.  QnD  Pemberton  Cbicf  liUftice  Of 
tbe  King's  Bench,  toent  into  tbe  Common  Pleas;  auD 
Saunders  tuas  maHC  Cljicf  3!«uice  of  tlje  King's  Bench. 


M  z  Term. 
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Curfon  and  the  African  Company  in  Chancery. 

I.  ^"^  U  R  SO  N  l)20U56t  a  TBiU  affafnfl  t&e  African 
#  Company,  aiiDfet  fo?tlj,  tljat  Ijc  (In  t&c  l^ame 

\^   ^  of  Sic  R.  Foch,  tof)(j  neclatcD  it  a  Ccufi) 

^^—^  lent  t&e  African  Company  5000 1.  tDf)iC()  tftep 
oblt'oeD  tgemtelijed  to  pap  untict  tijeli;  Common  @)cal ; 
t6at  aftcc  1800 1.  uia0  paiD,  aiiD  tljat  £)bU0;atton  cancels 
leD,  and  attcfti  one  toitD  a  penaltp  fo?  1800 1.  jaeaDue,e«' 
tteD  into  untiec  t&eii;  Common  8)eal  to  %{t  R.  Foch,  ano 
a  neto  Declaration  of  CruC  realeu  ftp  &im  to  Curfon  tfje 
fame  Dap,  ano  tD20te  Ijp  t&e  Clerik  of  tljc  Companp  5 
anD  gofo  t{)at  aftecioacii0  bp  ^gceement  lietiueen  t^at 
Companp,  and  tfte  nein  African  Company,  tDe  oin  one 
conftepeD  all  t&eit  jTojtjs  antj  effects  to  tbe  Clalue  of 
54000 1.  to  tlje  neto  Companp,  fo?  t|)e  papmrnt  of  tSe 
Debts  Due  ftp  t&e  oID  Companp  ;  t&at  t&ep  fjao  paid  td 
t&e  Cialne  of  29000 1.  nno  out  of  tfje  Eeaoue  (till  re« 
maininu  in  t&eic  ^anli0,  tljc  Complainant  DeaceD  to  be 
fatijsfieti.  pact  of  tbe  Counfel  fo?  Curfon  tooulD  babe 
it  a  ^cull  5  and  fo  tW  Companp  bountj  to  pap  tbe  Com< 
plainant,  ann  t\)z  mafeino:  tbe  olD  Companp  parties  to 
tbe  "Bill  not  necelTatp :  ©tbecs  tooulD  babe  it  no  Cruff, 
tut  tbat  tbe  neto  Companp  ominff  tbe  olD  Companp 
5000 1.  upon  tbe  Ssrcement,  tbat  it  (boulD  be  liable  to  tbe 
CcEbito?s  of  tbe  olD  Companp,  h'^  inap  of  attacbment, 
tobicb  in  Cquitp  map  be  apinft  a  Companp  ^  but  it  toas 
objcaeU  bp  tbe  Counfel  fo?  tbe  Company,  tbat  tOen  tbe 
m  Companp  ougbt  to  be  patties  to  tbe  0511!,  ano  tbe 
4  Couic 
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Coutt  to  neccee  tijat  tlje  olo  Companp  fljauio  Uifcljacffe 
tW  upon  l^apmcnt  of  it  to  Curfon  ^  t[)e  otfjcr0  tnouio 
6auc  It,  tfjat  tlje  Cquitj?  otigot  to  be  aptnfl  tDcm  tijat 
fiabe  t&e  Cffeag  ^  anD  tljat  t&is  Compatip  Ijaaing  tlje  ef- 
fects, fljoulD  be  liable.  Lord  Keeper  faiD,  if  an  Cjcecutoi 
contjep  otjec  all  tlje  Cffate,  anti  ffo  to  tlje  Indies,  0;  clfe« 
mijecc  not  to  be  foiuiD,  tljat  tbc  CCfate  fljall  be  liable  to 
fatisfp  tOe  (!rrenito?0,  but  tbl0  f[)aU  be  aftec  be  batlj  Rood 
out  all  I3?ocef0  --,  but  tbe  "Dzcttz  luag  bj>  Confcnt,  tljat 
t])t  Companp  fboulO  pap  out  of  tbe  5000  i.  40  1.  per 
Cent.  (tOe  pjopo?tion  paiD  to  tbe  otbec  Crebito^g)  anD 
^ntcrcif  from  tbe  Cime  of  tbe  former  DebiDenD,  ano  tbe 
Co(f0  to  be  alloujco  out  of  tbe  3interea,  tbe  olo  Compa= 
lip  not  being  mabe  parties  to  tbe  15111 ;  anD  faiO  in  tljis 
Cafe,  tbat  ]piotti&  againft  a  OEompanp  (0  h^  Diftringas, 
not  SubcKpna  5  auD  if  tbep  babe  no  €ffea0,  tljece  10  no 
ma^  to  compel  tbnn  to  appear* 

Lady  Pye  aga'mfl  Duke  of  Norfolk. 

i.  f  ADY  Pye  Cjcecuttijc  to  b«  ^u0banD,  founD  a 
L  €)tatute  of  2500  i.  agalnff  tbe  IDw^z  of  Norfolk, 
&c.  upon  bee  flitting  \\\  it,  a  DeeD  of  Cobenant  tnasi 
Ibeton  fo?  tbe  Deliberp  of  tbe  @)tatute  up  to  ber  Coun- 
fel,  anD  aftccb)atD0  fljeton  in  Court  ^  botoetier  flje  p|Or 
ceeDeD,  anD  b?ougbt  in  a  crof0  "Bill,  anD  put  tbem  to  m 
mwtXy  Crouble  a0  (be  coulD.  CIpon  tbe  i|3earinff,  it  ap- 
peareD  tbat  tbe  Statute  toad  fati0fieD,  anD  ojDereD  to  be 
uacateD,  not  afligneD  ^  anD  (be  o?DcteD  to  pap  Coff0,  not 
30  to  oblige  W  petfon,  but  out  of  tbe  Citate* 

Bird  and  Harrifon. 

3.  "P  I  R  D  b?OUgbt  a  U\l\t  of  Crrc?  againfE  Harrifon, 
D  upon  a  3luDgment  \\\  a  Scire  facias  in  C.  B.  tobere 
tbe  Cafe  toa0,  giuDgmcnt  toa0  giben  againft  a  Ccffato?, 
tobo  Die0,  auD  make0  Bird  Executor,  againft  tobom  a 
Fieri  facias  10  talten  out,  anD  nulla  bona  returncD  s  Upon 
tcbicb  a  Scire  facias  auD  CnQuitp,  anD  tetutneD  tbat  XiU 
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Dcrs  (Sootis  of  tfjE  CfKato^s  came  to  W  l:)an!i0,  niiD 

tljat  Ije  diverfa  bona  Teftatoris  difpofuit,  elongavit,  & 
ad  propium  ufum  convertit.  Bird  nclu  appeariniy,  ano 
iieDcc  fjal)tnff  appcarcti  befoie,  but  fuffciing  luDgment  to 
paf0  bp  Default,  comes  aiiD  pleaoo,  tljat  be  ms  iicbec 
Cieccuto?,  0?  nDminlflteU  m  Ciecuto?,  ano  trnDcifcs  ab- 
fque  hoc,  tljat  bc  bona  Teftatoris  difpofnir,  &c.   luljerc- 

Upon  JlTue  tons  joineo,  anti  founn  iigatnll  Bird,  mm 
SluDgmcnt  -^  ano  uoto  alHffucti  fo?  Crto?,  tbat  tbe  JlTue 
toas  ill,  fo?  tljat  be  migljt  conuert  nnD  Difpofe  bona  Tefta- 
toris ;  ann  pet  ^uUsment  ougbt  not  to  bc  gilien,  tljat 
<j£]CeCUtion  fljOUlD  be  de  bonis  propriis,  a0  be  migijt 
come  to  tlje  (^00110,  bp  ©ale  in  ^arket^olicrt,  &c.  aiiD 
tljat  tb(0  aronuccfion  tjooulD  not  be  anp  jpiiiDiancc  of 
tbe  €lcttiitiQi\s  but  tlje  Coutt  foio,  in  tijis  cTafe,  be  bc= 

Binndio;  ailD  pleanlnu  nunque  Executor,  DUllt  not  fiblDe 
t&etebp,  but  tuent  oUcc  to  tbe  ConbetQon,  to&tcb  fljall  bc 
intentcrj  a  ConUetfion,  as  Cjcccuto?,  acco^Dino:  to  tbe 
point  of  tlje  Juciuirp  anH  Ecturn  5  being  tbat  be  (as 
Ctecuto?)  baDinff  conDecteD^  &c.  anti  be  comtno:  ann  tra. 
Uerfing  tbe  Connerfion,  this  fljall  be  intenUfti  tbe  CoH' 
DccQou  uitenDeU  in  tbe  Eettitn,  it  being  founo  Cffaintt 
Sim  5  toberefoje  affirmatur. 

Anonymus. 

4.  T  toill  not  benture  mp  fcif  wtff  bet  (beinff  fpoRe  of 
1  a  ^iDtDlfe  liccnfcD)  fljc  is  a  mbo?e,  ann  tcill  kill 
me,  nnU  butp  me  in  tbe  ^artien  as  fljc  niD  bet  'Baflfaro  5 
fo?  lubicb  U\om  a  €)U{t  toas  in  tbe  Ccclefinfiical 
Couit,  anti  p?oljibition  p?apcD  ;  ano  upon  Caufc  fljcton, 
Denien,  tbe  QLomt  tafeing  tljcm  net  to  be  actionable  at 
Common  lato. 


Duncotnb 
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Dunconib  and  Walter. 

5.  Q  T  A  L  Y  a  ©alofmitfj  ttias  iiiDebteo  to  David  Wai- ,  venr. 

O  ter  1000 1.  anD  alfo  fnuebteo  to  Clerk  antJ  otftcca  Rayn^^onj. 
in  feljetal  ©umsi  of  a^oncp  5  Clerk  make0  Duncomb 

CWCUtO?,  anO  Die0«  Duncomb  upon  tbe  6th  of  Novem- 
ber 1678.  aCCeffS  Staly  bp  a  Bill  of  Middlefex  fO|  600  I. 
to  tobtcb  Staly  put0  in  0:000  "Bail  ^  aftec  November  tlje 
1 8th,  Staly  pnp0  Walter  fj(s  S^oncp,  ano  KUctoife  upon 
tlje  fame  i8th  of  November,  Duncomb  p?OUC0  t&c  COill, 
tlje  TSill  of  Middlefex  not  being  pet  returned,  o?  tctucn' 
able.  aftCCtoatng  November  20,  1678.  Staly  rcnDer0 
Ijimfelf  in  Difcfjarijc  of  W  Xail,  onD  tfje  Debt  fo? 
tobicb  Ije  10  atrcffen  ceniain0  not  paio,  o?  compounOcD  bp 
tbe  ©pace  of  t"a)0  ^eac0  ^  antJ  if  Staly  Iball  be  faiD  to 
be  a  Tiankrupt  ftom  November  tbe  6th,  upon  tofjicb  Dap 
be  tDa0  firft  attctteD,  tobercbp  tbe  0^onep  pain  Walter 
toill  be  liable  to  tbe  ^Olirnment  of  tbe  Conimiinanet0  of 
15anfetupt,  0?  ftom  tbe  Cime  of  rcnbjino;  binifcif  in  Dif* 
cbacge  of  bt0  TSail  s  n  from  tobat  Ctme  be  (ball  com* 
mencc  to  be  a  'Banfecupt,  icDa0  tbe  Doubt  toitb  tbe  Ju- 
t^  upon  a  Special  ^lecbirt  f  anD  tcfcrreo  to  tbe  Court, 
SlnU  iw  tbe  Common  Pleas  v^z  Court  gaue  giuDgmcnt  foj 
Walter  imantmouflp,  tbat  tbe  99onfp  tDa0  not  liable  ta 
an  aoignment,  no?  Staly  a  iBanktupt  from  tbe  6th  of  No. 
vembcr;  tobeceupon  a  2:0rit  of  Ctro?  toa0  b?ou(jbt  m 
R.  B.  ann  tbi0  amgnco  fo?  Crro? :  ifo?  tbe  paintiff  in  tbe  ' 
reirit  of  Crro?  tbep  infiffeD  upon  feisera!  Claufig  in  tbe 
©tatute0  of  'Bankrupt0,  anD  IbeUieD  tbat  tbi0  Cafe  luag 
toitbin  tbe  lettec  of  tbofe  Claufe0  5  anD  a0  to  tbe  not 
probing  tbe  aHill,  at  tbe  s:ime  of  tbe  aaion  bJouffijt,  be 
citeD  Roll,  Executors  917.  tobicb  toa0  aDmittcD  lato  bp 
Saunders  Cljief  M^\tz.  auD  tbe  Counfel  on  tbe  otbec 
€>iDe.  9nQ  be  faio  futtbcr,  tbat  if  bp  putting;  \\\  OBnil  in 
tbi0  Cafe,  be  (boulo  not  be  loitbin  tbe  statute,  CrcDi« 
tO20  tDOUlD  be  in  an  ill  Cafe,  fo?  tben  be  migbt  (50  anD 
conuep  W  Cftatc  iciffctment,  anD  aftec  come  anD  ceiiDec 
bimfelf  in  Difcbargc  of  W  BaiU  as  to  tbe  ©bicction 
tbat  it  mutt  be  a  Due  Debt,  be  falD,  'tbat  it  is  Due  to  tbe 
€yecuto|  p^cfcntlp,  tbougb  be  cannot  bjing;  an  action, 

foi 
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fo?  tijat  tfje  Crccuto?  fjatlj  ^110  Jntercff,  hy  tfje  2a  of  t(je 
Piictp,  fap  ^efttiment,  ann  tfjerefo^e  map  rclcafc  before 
probate  ^  auD  tfjio  is  tbe  true  Diffcterice  bEtluecn  au 
Crecuto?  anD  atmiiniftrato?,  Vn^a  Ijatlj  Ijis  Jntereff  bp  aa 
of  lati),  ano  can  Do  notfjing  till  Icttccs  of  aDmlniffra* 
tion  ate  {jtaiiteD.  Walcot  oit  tbe  otbec  @iuc  falD,  tbat  tbe 
3mft  inahe0  Dim  110  'Baiiferupt,  anu  tfjat  't(0  no  ©ffence 
to  otne  S!9onej»,  but  tbe  ©{fence  p?obiDcD  aryainft  bp  tbe 
Statute,  is  caufitiff  bimfelf  to  be  atccfteU,  anH  putting 
in  common  0?  o?Dinarp  TSail,  &c.  boto  tbat  here  teas 
fftDO,  ano  futRcient  T5ail :  t^e  fain  tijat  tbi0  fpecial  ^n^ 
Dia  tolls  fouuDeo  upon  tbe  fecono  paragrapb  of  21  Jac. 
and  infiftco  tbat  bete  tbep  muff  make  tioo  E  nations,  ana 
tbat  tbis  tooulD  too?h  an  Slnjucp  to  a  tbirD  19erfon,  lubicO 
n  Eelation  luculo  not  Ho,  &c.  but  tbe  Court  feemeo  ta 
fap,  tbat  bere  tooulo  be  no  Eclation ;  but  tbat  tbe  moixisi 
of  tbe  Statute  tuere,  tbat  be  fljoulQ  be  a  'Bankrupt  from 
tbe  Cimc  of  l)is  atreft,  &c.  Advifare  vult.  Jt  tnas  aftec< 
toartis  ar0uco,  Trin.  56  Car.  2.  R.  B.  anti  tbe  3lutiQ:mcnt 
of  c.  B.  teas  afflrmcD  una  voce  ;  ann  faio  tbat  Eeiatlon 
to  mafee  a  span  a  OSankrupt  ougbt  to  be  upon  an  actual 
Ijing  in  p?tfon,  anD  not  upon  putting  in  TBail  onip,  af- 
ter iDbicb  a  l9ecfon  remains  publicfe,  anD  tobcreof  a  s^aii 
cannot  take  Notice,  but  upon  Iping  in  l^jifon,  one  batfj 
iiaarning  -,  tbep  belD  lifeetoife  t\)e  3rrett  b^  Cjcccuto?  be« 
fo?e  p?obate  luas  tortious,  anD  (Sail  be  an  iSrcea  luttb- 
in  tbe  Statute, 


Roe   and   Clarges  ;  dc'vant. 

Raym.  ^  r-^  H I  s  Cctm  Winningtoii  fo?  tbe  li^laintifF  in 
1  tbe  mrit  of  Ccro?,  toofe  tbe  fame  s^ftboo 
toitb  tbe  fo^uier,  anD  maDe  ttno  points,  Firft,  Wi\)tt\)n 
if  tbefe  ^(aojDs  tnere  aaionable,  being  fpofecn  of  a  Com* 
mow  j^crfon.  Secondly,  JX  Of  tbe  plaintiff  as  Mr\^ 
Deputp  lieutenant,  &c.  FirfV,  ^e  infiftcD  tbat  a  papiff 
is  not  DefineD  bp  an?  lab),  (tobicb  tbe  Court  DenieD)  tbeti 
tbat  being:  a  papiff  is  in  it  felf  no  flDffencc ;  anD  tbat  be 
liatb  not  fcen  anp  inDlcteD  fo?  bcino:  0  papitt  onip,  but 
fo?  not  coming  to  a  Cburcb,  0?  tefunng  fucb  anD  fucft 
€)atbs,  tobicb  one  tbat  is  a  i&apitt  map  not  refufe. 
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fpe  citED  27  H.  8.  14.  atiD  ot&Ec  XroUs  befoze  citcD,  nnn 

tQJk  tbe  EulEO  fO?  Adion  fur  Cafe  cjCpjflTeD  ill  Hob.  8. 
tijat  tobccc  tljep  (mnieniatelp  concern  one  in  (jis  ©fficc  o? 
Callinff,  ag  to  fap  of  a  luUgc,  tljat  be  is  n  cojcttpt  i^an, 
0?  of  a  IBtf^op  Ijc  is  a  15)apt(l :  Cfjen  fo|  tlje  otljec 
JiPoInt,  Oe  obfecDco  tijat  Ijcce  luns  no  fpecial  Daniase  laiD. 
anD  tljat  fjis  OtRces  toece  no  ©IRces  of  profit  ^  anD  faiD 
tOat  tUefe  mom  Don't  affect  bim  (ninicDiatcIp  in  W  ©f« 
ficc,  &c.  anH  piapeQ  tlje  JuUgment  niigbt  be  reUccfeir* 

Godb.  147. 

North  on  tbe  otbcc  @>toe  fafo,  tbat  (KLiojos  iDbicb  Da 
not  lap  tbe  IpJactp  open  to  co?po?aI  puntOjment,  0?  jfoj' 
fdtuce  of  ;SooD£f,  of  lane,  0?  lofs  of  %\tz  ^  pet  if  tbep 
iice  fucb  as  Dcpjtue  btni  of  tbe  'Benefit  of  tbe  ConUecfO' 
tm\  of  m  Jf^cfgbbouts  anD  f cienDS,  anD  rencec  bim 
oDtous  nnD  unfit  fo?  ^ocietp,  tbep  toill  bear  an  action  5 
as  to  fap  one  was  lain  of  tbe  poy^  o?  to  fap  of  an  at* 
to^iup  be  bf^fb  tbe  falling  @)ickncf0,  0?  is  an  Ambidex- 
ts-" ,  itjeie  COORDS  inipoit  in  tbenifelijes  no  ill,  but  tbat 
applied  to  a  l^ecfon  unDec  a  particular  Cbaracter,  tbep 
are  ncttonable.  \^z  faio  a  papift  is  fufficieutlp  DcftneD  bp 
febcral  aas  of  ipatliament.  anD  inffanccD  in  tbat  tobic[j 
makes  it  fo  pcunl  to  l\v  of  tbe  King,  be  is  a  papiff : 
|)c  faiD  <-bat  J^^iptit  anD  \pm^  Eecufant  is  all  one,  ana 
tbat  tbe  Ji:iame  came  firft  up  luben  H.  8.  tdok  on  bim  tbe 
@)up?cmacp,  tbat  tbep  tobo  iDcce  ngaind  tbe  liitnjj's  S)U-- 
pjcniacp,  anD  fo?  tbe  pope,  luere  calleD  Ipapiffs,  iw  Di- 
fiinction  from  tbe  otber  l^opilij  Kccufants  h  C)e  faiD  tbat 
it  ougbt  to  be  mo?e  penal  to  call  one  papiif,  fo?  tbat 
Ijercbp  raifing:  a  common  ifamc,  be  miijbt  be  inDiacD  ana 
conbictco  hi?  p?ocIaniation,  tDitbout  being  calUD  to  an* 
ftocr  5  tiJljicb  Uiap  of  19?oceeDinff  ig  allotoeD  in  no  otbcc 
Cafe.  9s  to  tbe  Cimes,  be  faiD  tbat  tbep  toouio  not 
alter  tbe  lata  j  but  be  faiD  tbe  giiunification  of  cao?Ds 
miffbt  alter,  anD  tbofc  2:Oo?ds  become  asionnblc,  tabicb 
fo?mcrlp  toere  not ;  tobicb  libctoife  Saunders  Cbief  3u* 
flice  allotoED,  anD  tbat  be  baD  feen  in  a  "Bible,  Paul  a 

Knave  of  Jefus  Chrift,  tobere  %t.  Paul  is  called  a  Knave  c 
tobcrcas  if  one  fboulD  call  an  2ltto?nep  fo,  be  iDOUlD  fa^ingf 
an  aaion,  Cben  North  faiD,  tbat  if  tfjcp  toere  nor 
aaionable  of  a  common  IpJerfon,  pet  being  fpoke  of  a 
E)Eputp  lieutenant  tbep  are  fo,  anD  citeD  febcral  CTnfcs 
tobcce  WiQM  fpofef  pf  common  13ccfons  ace  not  aaion- 

N  able  J 
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able ;  pet  bci'no:  fpol^e  of  a  "SMititt  of  peace,  are  fo,  aiiD 
Co  of  an  rpiglj  ©fjeciff,  aiiD  pet  f)E  OopeD  no  one  tooulo 
fap  tlje  £)fflce  of  an  iBJtrjf)  S)!jcriff  is  an  ©(See  of  pofit ; 
but  fje  faiD,  tbat  bj>  being  a  papift  fje  is  uttetlp  incapa- 
ble of  anp  ©fiSce  0?  polt,  anD  tljat  tljis  i&  an  ©ffice  of 
gccat  Cruft  antj  s^onour  5  luIjeccfo?e  be  pifipeu  tijat  tbe 
9PiiDffnicnt  mtgbt  be  nfflrmeD.  Cbe  *31uDn;efi  fcemeD  to  be 
all  of  ©pinion  to  affirm  tlje  JuHjjment,  but  toofe  Cime  5 
in  citfb  tbe  €ak$  of  Ambidexter  ano  falling  ^icftncfs, 
to  fl)rto  tbat  mottts  ougbt  not  to  be  tafeen  in  tljcit  ra-- 
ticiil  ^cnie,  but  acco^tJing  to  fiiclj  a  ©enfe  a0  t&ep  are 
iiUhilijj  acceptfD  in,  ann  uncerftoon  bp  tbe  Jpearerg,  &c. 
anb  nftctUiarDja  ttic  auDgment  in  C  B.  m^i  afflcmec  una 

voce. 

Walker  and  Hamerfly   in  C.  B. 

y.T  T  P  o  N  a  long  fpecial  eiecUftt  tlje  Clueff ton  came 
\Ji  to  be  tl)i0,  tDljetbei*  0?  no  a  ©ale  of  an  aubotu- 
ton  iDitb  a  Cobcnant  to  p?efent  fuel)  a  perfon  as  tbe 
*BarBainec  (Ijall  nominate,  be  a  fimoniacal  Contract,  tfje 
Cburcb  at  tbat  Cime  being  full  of  an  Encumbent  bp  dX' 
furpation,  ano  a  Quare  impedit  tbcn  pennant  to  temobe 
ijim,  ano  bp  tobicO  be  is  aftettoarbs  remobeD.  Cfje  Court 
fcpmeb  clearlp  to  bolb  tbat  it  uas  ©imonp,  fo?  tbat  tbe 
P?efcntation  bp  (EJfurpatton  being  auoioeu,  tbe  Cljurcfj 
(ball  be  noto  faiU  ijoibfrom  tbe  Deatb  of  tbe  laff  31ncunibent, 
ann  fo  pleabeti,  toltbout  tailing  Botice  of  tbe  ^furpation, 
mbicb  loas  a  mete  Jl^iullitp,  ano  tbe  Jubgment  is  an  €- 
ftoppei,  fo?  all  ^en,  to  fap  tbe  €lMC\i  is  full  5  anD  if 
tbe  Cburcb  fljoulb  be  fain  to  be  full  upon  an  2lfurpation, 
tbat  tbis  tooulD  be  a  ^eans  to  cUme  tlje  Statute,  fo? 
tben  'tis  but  getting  one  to  ufurp,  anD  tlje  patron  map 
fell  tbe  ncrt  9boiDance  to  tobom  be  pleafes  5  anD  tben 
b?ing  a  Quare  Impedit,  anD  temobe  tbe  fijfurpation,  anD 
fo  tbe  (JD^mtee  come  in :  €\m  Cafe  baD  lifeetoife  fomc* 
tbing  of  Champerty  in  it  5  but  tbat  t^e  Counfel  anftocr= 
CD,  tjjat  it  teas  bp  Decree  in  Cbancerp,  tbat  tbis  'Bar* 
gain  anD  aflignment  luas  o?DercD  ^  tbe  Court  feemcD 
clear  ut  fupra  ^  botoetiec  tlje  Counfel  DcflccD  anotber  iar» 
gumcnt,  \jo\Ml)  tbe  Court  granteD  upon  confcnting  not 
to  b?ing  a  mtit  of  Crto?  3  anc  aftcc  upon  anotber  5lr= 
I  gument 
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ffument  nejct  tUttm  bp  Maynard  fo?  tfje  pinintifF,  anr» 
Baldwin  foi  t&e  DefeiiDaut,  JuiJffment  toaiS  gtlicn  una 
voce  fo?  tlje  paintiff. 

T"//^  King  againfi  City  of  Worcefter ;  puis. 

8.  A  N  information  in  tlje  Bature  of  n  Quo  Warranto  i  Vent.  7. 
/\  teas  l)?oug&t  againft  fclieual  l^tcrono  of  tfje  cityR*y'«on«^' 

of  Worcefter,  aiiD  t&e  Jiirp  being;  at  TSac  a  COallfnge 
mas  tafeni,  fo?  tfuit  tlje  Jutp  laa0  cetutncD  bp  tl)c  Co?a-- 
iierjJ,  toljEceas  it  fljouio  be  bp  tbc  €>f)ti:iff;  as  aifo  tfjat  it 
luais  but  bp  one  Coroner,  Uibcn  it  fljotilo  be  bp  botb,  anO 
ft  teas  inno^fcD  a0  bp  botf)  5  but  tlje  Eeafon  toa0,  fo?  tOat 
tlje  S)fjeriff  toag  one  of  tbc  patties  aijainli  tDfjom  tlje  Scire 
facias  in  If^atUte  of  a  Quo  Warranto  Itias  b70tig:!}C  5  tfjep 
tljat  toofc  tlje  Cljallenge  faiu,  tbcre  toece  febecal  Cifenccg 
fo?  tDbtcb  tije  parties  toetc  to  anfmcc,  anti  {q  fcberal  '^t-- 
tiong  in  tljeir  Bdtuce ;  anu  tbat  tljaugb  as  to  tlje  SfjmfF 
bimfelf,  p?ocefs  outjijt  to  go  to  tbe  Co?onec  ^  pet  as  to 
otljer0,  tlje  ©Ijcriff  ougbt  to  retmn  it.  Siunders  C&ief 
3uffiCE  ant)  tlje  Couct  fecmetJ  to  tljink  otijertoifc,  but  a 
•Bill  of  Crceptions  toas  ftleD  s  anD  tben  a  Cballcuffc  luas 
taken  to  tlje  polls,  fo?  tljat  tbep  bao  no  jFceebolo  ^  ano 
as  to  tbis  tbe  Court  feemcD  to  Doubt,  it  being:  in  a  Cit|», 
toljicb  teas  a  Countp  toitbin  it  fcif,  anU  fent  to  C.  B.  tti 
fenoU)  tbcir  Opinion,  tubicb  teas,  tbat  it  luas  no  Cbal' 
lengc,  fo?  tbat  tbeic  Cjcpeticnce  ban  altoaps  been  to  t&e 
Contcarp  5  ann  tbat  \^zu^  fometimes  niigbt  Dappcn  a 
jFailuce  of  auttice* 

Sandys  and  the  Eaft-India  Company. 

9.  QAndys  bnbing;  latien  a  ®Ijip,  anli  mabe  ^enUcc  of  Raymond 
O  bis  €ntrieg  at  tbe  Cuftonvboufc,  anD  oiben  out 

tbnt  be  intenbeo  fo?  tbe  Eaft-lndies^  upon  Complaint 
bercof  to  tlje  M\\^  in  Caunfcl,  be  o?nereo  ins  ^bbocate 
in  tbe  aomiraltp  to  arteft  tbe  fain  €)btp,  ano  Detain  bet 
till  ©ecucitp  toas  giben,  not  to  go  anD  traDc  tottbin  anp 
part  of  tbe  Countries,  containeD  in  tbe  J&atcnt  granteD 
to  tbe  Eaft- India  Company.  Cbe  ©bip  UJas  acco?oinglp 
arretleD,  auD  Sandys  tefufeD  to  gibe  S)ecuritp,  but  p?apea 

N  2  a  p?o« 
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a  p^oljtbtttott  in  R.  B.  antj  Dap  being  ffiUen  to  fljcui 
GEaufc  toljj)  a  J^^oljibittou  fljoulD  not  go.  Finch  €)oll(cito? 
fniD,   tl)i0  m$  not  bettucen  tljE  Company  anD  Sandys, 
but  bctiucen  t(je  King  anD  Sandys,  anD  tfjat  tDc  Qcrcft 
luai3  niaDe  bp  tbe  King  s  Order,  anD  tljE  Complaint  of  tfjc 
Companp*    ^e  confiDeceD  firft,  gf  tijcte  fjaD  been  Catife 
to  acted  t|)i0  €)I)ip,     Secondly,  Jf  tljcp   IjaD  pJocecDeD 
In  a  tiffljt  iSl^EtOoD ;  Ije  faiD  tfjece  teas  Canfe  fufflcf- 
tnt,  fo?  tljat  be  Dcfiffniniy  to  go  anD  tcaDe  toitfj  jnfi. 
Iicl0,  tbe  jibing  migbt  leftcain  bfm,  fo?  t&at  (t  migfjt  be  of 
ill  Confequence  fo?  tbe  lAingDom,  anD  fo?  tbe  Company 
itoiu  managing  a  Ctaoc  of  great  ^Dbantagc  to  tbe  pib^ 
lick*    3£  99|.  Sandys  iboulD  go,  anD  commit  ©ntcagcs 
anD  3lnnitic0,  asi  ms  Done  fo?merlp  bp  tbe  fame  ^bip 
tbe  !l^ing0  onD  l^^inceg  in  tbe  indies  moulD  crart  @ati0'. 
faction  of  tbe  Companp  5  fnctbcc  be  faiD,  tbat  if  anp 
pecfon  intenDeD  to  cacrp  a  ©bip  laDen  toftb  <^ooD0  to 
tbe  mttQ's  €nemie0,  tbat  tbe  H^ing  migbt  lap  a  Eeffraint 
upon  bet.    Cbat  tbefe  arc  3lnfiDel0,  anD  €nem(e0,  anD 
tbat  tberefo?e  'ti0  not  latoful  fo?  tbe  ll\ing0  Subjects 
toitbout  m  licence  to  ttaDe  toitb  tbcm  5  anD  tbecefo^c 
tbece  i0  CauCe  fufRcient  to  ftop  tbe  €)bip.    tiftetoife  tbat 
tbi0  10  tbe  piopec  map,  anD  tbat  tobicb  batb  been  alioaps 
piaSifeD ;  fo?  tbougb  tbe  ming  migbt  grant  a  Ne  exeat 
regno,  anD  fo  (!op  fome  pacticulac  pecfons,  pet  tbat  tbis 
mouID  not  be  an  effeaual  a9ean0,  fo?  tbat  if  a  Ne  exeat 
regno  be  gtanteD  againff  one  Captain  anD  bi0  Cteiu,  an= 
utbcr,  anD  fo  a  tbitD,  &c.  map  be  clapt  on  TBoarD,  &c. 
tbat  tbercfo?c  tbe  moft  effeaual  aiap  ina0  to  acreff  tbe 
©bip,  tDljicb  tDOulD  p?ebent  all.   Jpe  DiD  acfenoiulcDge  tbat 
tbe  aomicaltp  baD  not  JutisDiaion  of  Caufcs  infra  Cor- 
pus Comitat',  unlef0  in  €afe0  of  ^apbem  o?  Dcatb,  &c. 
a0  i0  E]cp?EffeD  in  statute  R.  2.  but  tbat  in  ms  Cafe  tbe 
flEiuEnton  ms  catbec  on  tbe  ll^ing'0  lji)?crogatibe,  fo?  if 
tbe  iSing  map  (top,  tben  DoubtlEf0  tbe  aomiraltp  map  ac- 
tEff.    ^bcp  on  tbe  otbet  @)iDe  infiileD  tbat  tbe  ©bip  baD 
iicucc  been  at  8>ea,  tbat  fbe  m^  taken  infra  Corpus  Co- 
mitat',  tbat  tbe  CtaDing  tobicb  toa0  to  be  tbe  ©ffcnce  (if 
one)  tija0  to  be  upon  lanD  beponD  tbe  ftea,  anD  not  U)itb= 
fn  tbeic  JutieDiction  ;  anD  tbe  LfttEi'0  patEnt0  lubctcbp 

tbe  Eaft- India  Company  tDECe  EUablED  to  traDe,  U)ECe  tci' 

able  anD  Determinable  at  Lalo  -,  tbat  tlji0  tua0  0  Watm 

clcarlp  bettoeen  pactp  anD  paitp,  anD  tbat  tbe  ming'0 

4  Pit. 
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PKtoijattlJc  tuag  not  in  Debate,  aiiti  nuljercti  to,  ann  m= 
tifteD  upon  tbtit  ^Ufftjeffion,  tDat  tfje  ^^attcr  nrofe  infra 
Corpus  Comitat',  &  non  fuper  altum  mare  ;  anU  tfjat  tt}i^ 
tDa0  tljat  Catc,  anti  tocum  not  alloto  tlje  I^tng'iS  pjcro= 
gatiue  to  be  tlje  Clueaion,  but  onlp  sr^attet  of  jMtis-- 
Miction.  Saunders  Cljicf  Iitifftce  fato,  t[jat  tljclc  %m^t' 
Itloii  DID  not  b?(no:  tlje  fatter  in  Clueflion,  fo?  tfje  Clue. 
ftion  toa0,  tobetbec  tbi0  uias  nn  ClDmiraltp  Caiife,  o?  not  ^ 
fo?  (f  fo,  toe  being  ttanfaaeD  infra  corpus  Comitat'  mag 
not  itiatecial  5  fo?  tbat  n  perfon  niigbt  be  taken  up  bp 
execution  out  of  tbe  iaDmiraltj»,  upon  ©entente  tfjEce 
in  anp  Count?  of  England  :  p£  faiD,  tbat  in  manp  Cafe0 
tbe  l^ing  mfgbt  acreit  /^bips,  ajs  fo?  W  ©rrutcc  in 
cilac,  0?  upon  Reafons  of  8)tate  lap  an  Cnibarryo  upon 
tbeni,  iDbiclj  ms  alioapg  Done  bp  tbe  .aomiialtp  Court ; 
anD  tbat  no  Coutt  in  Weftminfter-Hall  coulD  DO  it,  a0 
te  fenetu,  anD  toonlD  'be  ijiaD  to  be-  info?meD  boto  tbcp 
-coulD  Do  It  i  be  faiD,  'tig  poffibie  a  ©betiff  migbt  Do  an 
€jcecution  upon  a  ©bip  riDiiiff  in  tbe  Ettjer,  but  be  fatu 
not  h^  tobat  COcit  at  Common  !LatD,  flje  coulD  br  accede 
CO  0?  ItapcD  5  tbat  notbino;  tBa0'mo?c  frequent  tbah  fo?  tbe 
gDmicaltp  to  atreff  ©tjips' riDino:  in  tbe  EiDc^;^' trbat  it 
teas  Done  ebetrp  DaJ^  fb?  #acinccd  -Stages,  airo  otbec 
Maritime  Caufc0  5  butljotocPec  it  toag  a  Caufe  of  great 
foment,  anD  tbep  toouiD  take  Cime  to  aDPife.  Saunders 
CiteD   2  Brownlow  296.'  Michelborn'0  Cafe  ;  aftcriDarD0 

all  tbe  Judges  of  England  toete  Of  C^pinion,  tbere  ©oulQ 
ffo  no  p?obifaition  \i\  tlH0  Caufe,  fo?  tbat  tbep  baD  not 
fet  fo?tb  in  tbcic  ©utjgeffion,  tbat  anp  ©utt  toa0  DepenD- 
injy  bctiueen  tlje  Eaft-lndia  Company,  anD  Sandys  in  tbe 

aDtniraltp  Court. 

Crefwick's  Cap. 

10. /'^Refwick  b?ousbt  an  31nfo?mat{on  tipon  w.  2.  fo? 
V-v  pulling:  Doton  no^anter,  fo  mani>  percb  of 
Klallino:  anD  pale0,  anD  cutting  Doton  tuicntp  €:ree0, 
&c.  anD  baD  p?ocef0  acco?D(nff  to  tbe  ©tatute  5  inbcre- 
upon  tb?ce  federal  3Inbabitant0  of  tb?ee  fctjcral  Coujn0 
rame  in,  anD  pleaD  tbat  tbcp  ace  3lnbabitant0  of  fiicD  anO 
fucb  Coton0  ( tohicb  toere  tbe  aDjacent  eitlla(je0)  anD 
Ccnant0  to  ©it  John  Norton  of  tbc  0^ano?  of,  &c.  nnlJ 

bote 
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ijotD  tijat  %it  John  anu  all  tljep  toljofe  Cffatc0,  &c.  fiaije 
Clmc  out  of  si9inD  l)ati  Conimoit  fo?  tljcm  anu  t&cic 
Ztmm&,  3ln()abttant0  of  tlje  fain  CXiWuQts,  tti  tlje  laiace 
toOete,  and  fljctocD  IjoU)  tljat  tljcp  D(o  pull  twton  fo  niuc& 
tbat  t&ep  miffijt  come  at  tOeic  Common  tempore  diumo ; 

abfque  hoc,    tfiat  It  tDa0  noaanters    t&e  Ot()Ct  tcpUejEf, 

tIjat  'tig  !ji0  feucral  jfceeJiolD* 

exception  m&  taken,  fo?  tljat  tficp  come  ann  Cap,  tfiep 
ate  3!nl)al)ttant0  of,  8(c.  and  plean  ioi  tt)emfelt)C0,  anu 
tlie  Eeft  of  tlje  3inljabitant0,  ano  OjeU)  not  bp  toljat  au« 
tbojttp  tljep  pleati  foi  tbem,  anu  tbat  3lutigment  mud  Dece 
lie  giucn  againlt  all  tfje  3ln|)abitant0»  Anfwered,  tbat  ii 
tijcp  tucte  not  laioful  pattte0  to  tbe  Eeco^ti,  no  3iutiff> 
nient  could  be  siben  upon  tlje  Demutter  5  anQ  tbat  tbtis 
tDoulo  be  a0  ill  tot  tlje  one  @>ibe,  90  tbe  otbet.  dnotDec 
Cjcceptton  m&  talten,  tbat  tbe  Ccabetfe  ma  toa  Qcalgbt* 
fo?  be  ousbt  to  fap,  abfque  hoc  tbat  l)t  pull'D  boton  Tq 
tnuclj,  aut  allquam  inde  partem  ;  f0|  ff  Upon  lIlTue  jOtneD, 

tbe  pactp  ajouin  not  piobe  tbat  be  ban  pulleD  nom  to 
a  iFoot,  a0  mucb  ti$  10  contatncb  fn  tbe  llfliie,  tt  tuoulQ 
be  agafnQ  btm.  Holt  fooulO  IjaMz  put  a  Dtffetente  be* 
ttoeen  a  general  3]irue,  anti  a  fpecial  BIITue,  a0  in  Debt 
upon  Nil  debet,  be  ougbt  to  fap  Non  debet  tbe  S)um  in 
Dcmann,  nee  aliquam  inde  partem  \  fO  upon  Null  waft 

fait ;  but  upon  a  fpecial  3lirue,  be  need  not  ^  auD  put  tbe 
Cafe  in  Dyer  115.  Saunders  faiD  tbi0  Uia0  not  gooD 
pieabing,  but  tbat  babing  juttificD  in  patt,  tbep  ftould 
fap,  quoad  tbe  otbcc  90  aci*e0  fo?  tbe  purpofe,  tbep  ate 
not  guiltp:  OBut  tbe  Court  faiD  tber£toa0  a  fault,  fo?  tljat 
tbe  ^cit  Uja0  taften  out  16  November,  anu  tbe  ©ffenceg 
toere  faiD  to  be  committed  bcfo?e  tbe  20  of  November 
eodem  Anno ;  fo  bete  i0  not  tbat  Cime  giben  to  tbe 
ejili0  to  indict  tbe  €)ffender0,  a0  bp  2  Inft.  476.  i0  allotucd. 
iDljicb  (0  a  ^eac  and  a  Dap  5  and  tbat  tbctefo?e  it  i&  ill. 
aifo  tbe  3inquifition  i0  fo?  cutting  dotun  €cct0,  fo?  tobicb 
tbe  Statute  p?obidE0  no  Eemedp,  and  tbe  Damagc0  ate 
intire,  and  tbecefo?e  ill  5  U)berefo?e  Curia  advifare  volt. 
&c.  tbi0  b)a0  upon  a  Demutrct ;  aftcrU)flrd0  a  nctu  Di- 
ftringas  U)a0  abiatdcd,  and  tbe  Coutt  did  not  tbinfe  a  ^eac 
and  a  Dap  of  l^cceOltp  in  tbi0  Cafe  5  pet  a  rcafonable 
'Cime  tbe  211110  ougfjt  to  Ijabe. 

3 
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The  Earl  of  Derby's  Cafe. 

II,  '"j^  H I  s  Cafe  tuas  nrijuca  apitt  tljf0  Cecm,  bp 
J.  Pemberton  coief  Suffice  of  tljE  Commo!t 
}?>lca0,  tDljo  maoe  ttso  eiucfiion0,  FirO,  eipou  tOc  ©ta-- 
tutc  of  4  H.  7.  iDljetljEt;  niip  Ccnant  tit  Cail,  coulo  bac 
Iji0  JilfUC  Op  JfOICC  of  tfjat  @)tatUte.  Secondly,  aDmittinff 
IjE  niigljt,  luljetDcc  tDr0  C^ano?  bctno:  of  tijc  (^ift  of  tljc 
Croian,  anB  fo  p?ote8cti  Ou  34  H.  8.  be  fo  enlargco,  tfjat 
it  miiybt  be  bacrcu  bp  jFinc,  o?  fo  altcuco  bp  quarto  Jac. 
tbat  it  map  bz  bancD.  Clje  Statute  of  H.  7.  10  genera!^ 
imtljout  nicntlonino;  C(tntE0=taiI  5  but  32  H.  8.  fanvs  €= 
fiatE0=tai!  crp^rfliJ  ^  but  tfjcte  is  a  poutfo  tbat  it  (Ijall  not 
hai  €(tatc0  taticD  bp  aa  of  pac!ianient.  ^e  bolD0  tljat 
4  H.  7.  Dotb  bat  e«ate0'tail,  tlje  (ICIo?O0  toljeceof  are  the 
'fame,  Fine  to  be  a  final  End,  and  to  conclude  as  well  Par- 
ties as  Strangers,  ujitljfn  tol}(cb  (KClo?li0  aH  S^eii  iice  com. 
p^tfeo  ;  but  toe  3iITuc  in  €:ail  10  tuttbin  tbe  lUm  lp?ibp, 
fo?  tbere  10  a  p^iuitp  of  'Bfojn  ano  of  eftate  betiuecu  3if-- 
fue  ill  Call  ano  bt0  attceffo? ;  fo?  JlTue  muft  mafee  Di0  %\* 
tie  bp  fji0  anccfto?5  anti  citco  tbe  2  inft.  516.  aiio  Hob. 
35^.  Dyer  ^.  "But  tbe  Doubt  upou  tljc  4  H.  7.  DotD  not 
ncife  from  tbe  mm  P?iup,  but  it  atifc0  upon  tlje  third 
Salvo.  C)e  faio  tbat  tlje  jpenning  toas  ooubtful,  but  tljc 
general  ©pinion  of  tbe  'BQ]k0  toa0,  tfjat  it  lua0  a  'Bar, 
tbat  be  feneto  of  no  SluDgmcnt  apinft  bim,  auQ  tbat  it 
ban  \szz\\  unqueRtoneli  fo?  manp  f  eac0,  anD  tbeccfo?c  tbat 
be  loofecD  upou  it  a0  a  point  fettlcD  ^  anD  tbe  ratber, 
fince  92  H.  8.  fo?  tbat  noto  'ti0  not  like  to  be  in  Debate  ^ 
but  be  take0  it  not  to  be  material  to  tbi0  Cafe,  ivbicb 
tjepenli0  t\)\t^^  upon  tbe  Statute  of  4  Jac.  \ubetbcc  0?  no 
tbat  Statute  batb  fct  tbe  c^ftate  at  Libcrtp  fcom  34  H.  8. 
IDe  take0  Eftates  mentioncD,  ano  ncto  moulDeb  in  tbat 
act,  to  be  new  Eftates,  fo?  tbat  otbettBife  perfon0  taUins: 
Eftates  \i^  tbat  act,  niiffbt  forfeit  fo?  Crcafon  tbe  whole 
Eftate ;  tDbecEa0  'ti0  plain,  tbcp  cannot  fo?feit  to  bar  tbem 
in  Remainoer  ^  libetoife  tbat  tbofe  menttoncD  in  tbe  m 
tabe  b^  j^utcbafc,  ano  noiu  tbep  muft  b?inQ:  a  Formedon 
in  Remainder,  iuberca0  if  It  tDa0  tbe  olO  (Sffatc  it  muft 
U  in  Defcender ;  but  tbo*  ()e  taRc0  tDem  to  be  ncto  c£l!atc0, 

pet 
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ya  6e  fjoItJ0  tljnt  tbe  jFine  bp  Carl  Charles  cotlj  not  bnr,' 
tut  tfje  Cflate  10  p^efetDEti  bp  34  H.  8.  aiiQ  takejs  it  ttjat  ii 
JFine  i$  laitlm  34  H.  8.  acco^uino:  to  tljc  i  inft.  372.  ann 
( Rep.  55.  8  Rep,  78.  anH  tfjo'  Hob.  353.  calls  it  an  oblique  ©tcaiir, 
pet  tbat  Wnion  Ijatb  bitberto  obtaincb,  nnn  it  bao  been 
of  nttic  purpofe  to  binbec  Ijim  to  bat  tis  SlTuc  bj»  a 
Common  Eeccberp,  if  be  ban  bun  at  libettp  to  Do  it 
bp  a  jpinej  'tig  true  onlp  l^ecoberies  toere  mcntioneo, 
bccaufe  tbep  tncre  tbe  common  Slirurance  tben  in  2Ife  ^  ana 
'ttoas  n  Doubt,  if  fines  luoulD  bat  tuljete  tbe  EebetDoti 
Uias  m  tbe  Croton,  bcins  ejccepten  bp  52  H.  8.  anb  not 
plant  by  4  H.  7.  tbecefo^e  tbep  put  in  genetal  (IOo?D0  other 
Thing  or  Things,  tbat  if  aup  other  Thing  tua0  nfcD,  it 

fljoultJ  be  Uiitbin  tbe  9ct ;  tbe  3ntcnt  lubereof  ma  ta 
PKUent  tbe  alienation  of  fucb  Cenant*  Cben  be  urgra 
tbe  23ffign0  of  tbe  flKm  <»  maUino;  24  H.  8.  nno  tbe 

SObnntnge  of  tbe  CCOtun  primarily,     anD  fecondarily  of 

tlje  Donees,  &c.  tobicb  intention  of  tbe  iMuQQ  loouia 
be  of  little  abail,  if  tbe  Cenant  in  "Call  migbt  alien* 
Cbouffb  tbep  ate  neto  Cilatcs  tp  4  Jac.  pet  tbe  Ecberfiott 
remains  in  tbe  Ccoion,  ano  is  not  temoUcD  no?  rcmoue* 
able  by  my  213,  Wncb  tbe  Donee  cafn  bo  5  tbat  tbe  ^oMc 
of  relfrainino:  tbe  Donee  to  alien,  is  tobolip  fo?  U)z 
l^inrj's  aobantage,  anb  annereo  in  pjitJitp  to  biS  Kcbfc-- 
fion,  anti  inbepennant  upon  tbe  Cflntc  gibcn ;  fo?  if  tbe 
JKing;  IboulD  alien  bii^  Eeberfion,  bis  potoer  to  reffrain 
teas  ffone,  anb  tooulD  not  tebibe,  tbouffb  bis  Eebfrfiou 
teas  reconbepeO  j  but  if  Donee  alteneb,  anb  tooh  bacij  ari 
€(late  again^  pet  tbe  living's  potoec  to  reflratn  mas  not 
IfirceD,  gno  to  tbe  Objection  of  Baron  Gregory,  tbat  tbe 
teflcaintng  potoet  of  tbe  JAing  loas  gone,  fo2  tutint  of 
P2ibitp»  ^e  faiD,  tbat  IPnbitp  tons  not  requiatc,  as  ap* 
pcateb  by  tbe  common  Cafe,  tobere  Donee  of  tbe  Crotun 
mabe  leafes  fo?  ttoo,  0?  tb?ee  ti^ts,  tobicb  ate  gooD  5 
0?  tobere  ©ift  is  mabe  in  Call,  Eemainbei:  in  Cail,  Ee- 
uerfion  being  in  tbe  Croton,  b^n  is  no  p?i)Jitp,  pet  tbe 
MittQSi  teftraining  IpoUier  continues.  $pc  faiD,  be  couin 
not  look  upon  tbe  deflates  in  4  Jac-  as  a  nelti  «S>ift, 
and  tbat  no  one  iuill  fap,  but  tbat  tbe  Earl  of  Derby  b<ib  tbe 
S0ano|  of  tbe  »J5ift  of  tbe  Crotun,  fo?  i^ing  James  ujo 
not  inteno  to  pafs  atoap  onp  Eigbt,  but  onlp  alTcntcb  ta 
tbe  m  fo?  confitmtng  au  iatoato,  maoe  fo?  tbe  ^nin  and 
4  Peace 
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Ideate  of  tlje  family,  attD  toblcb  bp  t&eit  oton  Confcut 
teas  of  jfojce  onlp  toitUm  tbe  JFamilp,  ann  to&icfj  coiiin 
not  flanD,  unlEf0  conficmeB  bp  laa  of  f9atnament  5  tbece-- 
fo?e  30  t6i0  atoaco  coulD  not,  no?  coulD  anp  ottjcc  9a 

to()tc6  toe  Family  of  Derby  CCUlD  pOfliblp  DO,  temobe  tljC 

f^m'0  Eeticcfiou,  0?  altec  610  potnec  of  tcacaininjj  5  fa 
t&e  9a  tl)at  ft)a0  putclp  fd^  confirming  tf)f0  ^toatD  fliaK 
not  crtcnD  to  it,  but  it  ftani»0  Cill  in  tlje  fame  piigOt  ass 
it  toag  before ;  anti  tbat  an  9ct  of  parliament  bzmmx 
particular  ]^ctron0,  ^all  not  binD  Strangetg,  be  citco 
8  Rep.  138.  ano  21  H.  7.  i.  tbctcfoje  bece,  tbe  l^mij 
joining;  but  to  Qi'ot  W  ropal  ^tamp,  ano  Confirmatioi; 
to  tbt0  9tdatD,  to  conatue  tbi0  to  bat  bim  of  a  real 
anu  baluable  aobantage,  tooulD  be  Dctp  batD«  ^nti  as 
to  tlje  €iue(fion  tnfjo  (Ijall  be  Dono?,  be  faio,  tobcn  ati 
Cffate  is  cceateo  b^  9a  of  lS>arliament,  no  idonp  i0  fain 
to  be  Dono?,  unler0  tbe  fobole  l^ation  s  but  bete  in  a 
Formedon  be  map  fct  out  tbe  Mtg;  to  be  Donoi,  lifte  a^ 
fijben  one  b?tno;0  a  Formedon  fo?  lLanli0,  be  bati  upon  a 
Hecobetp  in  aialue :  (Upon  tbe  tobole  fatter  be  takcis 
it,  tbat  tbi0  being  an  Cftate  createn  b^  tbe  ctoftin,  tbe 
IRebetfion  remaing  in  tbe  Crotott,  nottoitbrtanbino;  tbe 
9lteration0  mabe  b^  tbe  Statute  of  4  J^c.  anb  10  Oiil 
fiiitbin  tbe  p^otcttion  of  34  H.  8.  anD  tbcrcfo^e  tbe  ifinc 
cf  Carl  Charles  i0  no  TBar  to  tbiss  JlTue  5  anb  fo  3[uDff» 
went  ougbt  to  be  entetcD  fo?  tbe  l^laintilf.  ^e  faiD,  be 
toa0  0?Dereb  to  bcliuet  tbe  Lord  Keeper's  Opinion,  tnbicb 
6)30,  tbat  it  Uja0  a  nebj  €fim  b^  4  Jac  pet  tcitbiit 
tbe  p?otection  of  34  H.  8.  ann  tbat  botofoebec  4  H.  7. 
fi)a0  at  tbe  mafeino:  tbercof,  a0  to  bactino;  0?  not  barring 
an  €ftate-tail  -,  pet  toben  32  H.  8.  comes  ann  beclarcis 
upon  4  H.  7.  noto  all  iTineis  ate  0OOD  from  4  h.  7.  to 
bar  CQate0  tail. 


Ano- 
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Anonymus* 

li.  T70tlf^  3!uniCE!S  at  a  p?ftjate  ^cfllionis  W  Wf^ 
1~'  cfjarffED  an  3pp?entice,  anti  aftet  at  a  ©eiieral 
Scfllonis  tDe  3u(lice0  fintJinff  tht  s^iffafee,  fct  t&at  ©?trec 
afioe  5  ano  noto  tfjc?  come  into  tfje  MixQ^ii  TBencfj,  antj 
moijE  to  fjatjc  tlje  €)?tiec  at  tlje  <Senetal  ©eflions  ff t  aOOej 
fo?  tljat  t&e  ficff  0?Dcc  tnas  accojuing  to  lato  5  but  t6e 
Cotitt  umitt  It,  anQ  fain  t^^t  an  ^pp^cntfce  coulD  not  bt 
tJifcDargcti  but  b?  0cnptal  ©elllonis,  accojtsing  to  5  Ei.    . 

:  ztm 
Marriot  and  Knightly  j   puis.  JRi 

13.  '-p  HIS  tuag  a  mtft  of  Error  UpOlt  3  JnUffltftltt 

X  in  C.  B,  upon  an  aaion  upon  tlje  Cafe,  foi 
£aio?U0  iDDetcitt  Knightly  neCIatcD,  tijat  fje  being  a  3u« 
nice  of  tbe  peace,  ann  a  Deptitp  lieutenant,  tljc  Defcn* 
Uant  rpoKe  of  Dim  t&efc  mains,  be  ftanliino;  at  tbat  Cime 
fo?  J^nt0()t  of  tlje  @)bite,  viz.  Ihave  heard  that  a  Maid 
of  Sir  3!obn  JlJinigbtlp's,  wh^  he  was  lafl:  Sick,  looked 
through  the  Key- hole,  and  f^w  a  Prieft  ^dminifter  to  hira 
the  Eucharift  and  extreme  Unflion  :  Opon  not  (^Uiltp 

pleatieD,  be  bao  a  2Jetm'6f,  anoDama0e0  to  a  loooi.  ann 
3iuDffment  in  c.  B.  upon  to&icO  tbi0  2:atit  toag  b?oufl:ijt*  3nn 
Holt  fo?  t&e  Plaintiff  in  tbe  Mtit  of  Crco?,  tafee0  tbe 
t2:io?ti0  not  to  be  aaionable,  fo?  tbat  tbej^  fubjeaE  tbe  plain- 
tiff to  no  pcnaltp  tDitbin  an?  Statute  5  ann  'wbcn  be 
mcntion0  tbofe  concetninjj  b?inffin0;  in  of  Bulls,  Agnus 
Dei  ann  hearing  Mafs,  ije  faib,  tbat  ctttcme  filnttion  10 
no  part  of  tbe  ®af0,  no?  p?obibitcn  bp  out  lauj0  Cem-- 
po^nl  0?  CccIeOaCical,  onlp  neclated  bp  Stticle0  of  tbe 
Cbiitcb,  not  to  be  a  @)acrament,  and  fo  10  penance,  ano 
tbat  it  i0  in  it  felf  no  mo?e  uniatoful,  tban  10  penance ; 
ann  fo?  anointing  toitb  ©il  be  cited  James  v.  14.  nnn 
tbat  ufing;  it  dotb  not  necelTatilp  conclude  bim  a  paptif. 

|)E  cited  I  Brownl.  12.  4  Rep.  16.  2  Cr.  245.  2  Roll  4^ 

3  Cr.  191.  ©er^eant  JefFeries  on  tbe  otbec  @idc  citen 
1  El.  and  27  El.  2  Car.  300.  Roil  50,  46,  86,  69. 

The 
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T"/?^  King  and  Hurft. 

14.  T  N  tf)e  Caufe  bettueen  tlje  King  anti  Hnrft.  it  tons 
1  ftoinen  bj»  t(je  Court,  tbat  2?  El.  EVtcnDeo  to  nil 

@O|t0  of  EeCllfantS,  Proteftant,  90  tD£lI  80  Popifh  ;  atiD 

Jones  faio,  that  in  22  EI.  a  12)?oclamation  iffucD  to  put 
tfje  latos  in  (Ejcccutfon  atjainft  FamdUts  ann  SeparatiOs. 

auD  Dolbin  fatO,  tfjat  in  tfje  'BCffinning  of  Charles  rhe 
Firft's  Time,  all  t(je  3UDge$  of  England  ftelD,  tfjnt  Proteftant 
Recufants  were  within  25  El.     3nB  Saunders  €|)icf   Ju- 

ftice  faiD,  tfjat  Courts  coulo  not  take  iQotice  of  tlje 
<55?ouun  of  tljEir  Kecufancp,  but  muft  puniO)  tbeni  fo?  not 
coming  to  Cfjucclj  5  but  tfje  Caufe  \ribp  tbcp  uiD  not, 
couID  not  tz  ioo&eti  into.  ^nD  \\\  tW  Cafe  it  tons  boU 
Oen  liketoifc,  tbnt  let  tbe  partp  be  inoicteD  in  a  to^ong: 
Countp,  pet  Ije  Hjall  Ijaue  no  aobantaiye  of  it,  0?  fo?  anp 
otOcc  Caufe  aboia  tbe  SnOiament,  but  onlp  bp  Confoimi= 
tp  5  but  Oufter  le  main  i0  a  gooD  piea.  9nn  aftetU)arO0 
n  like  Cafe  tDa0  mobeD  bp  Wallop  anu  Williams,  auD 
beep  mucb  p^eflcD  b^  tbcm,  tljat  tbep  niigbt  fpeak  to  it  ^ 
but  tbe  Court  tuoulD  bp  no  ^eans  let  it  be  mabe  fo  mucb 
00  a  Clueftion^  ano  lones  tolD  Wallop  tbat  tbi0  toas 
i\)Z  firft  Cime  anp  Counfcl  bab  been  fo  bolb,  as  to  offer 
an  argument  to  tbe  contrarp  5  tljiisi  Cafe  of  Hurft  toas 
tbeu  temcnib?cD. 

Anonymus. 

15.  f  N  aaion  of  Crrfpaf0  fo?  taking  atoap  W  Dog05 
1  tbe  Defcnbant  pleab0  tljat  tbe  King  tnao  feifeb  of 

l)i0  I^Oieft  of  Waltham  in  jure  Coronse,  anb  tbat  A.  B. 
lDa0  an  Officer,  &c.  tnitOin  tbe  fato  jro?e(t,  &c.  tbat  fcbe« 
ral  Deet  bab  been  killeD  bp  I9erfon0  unknoton  ^  tDbrre* 
fo?e  A.  B.  grant0  a  COatrant  to  fearcb  fo?  beao  acnifon, 
ano  fo?  Dog0,  commanbing  to  b?tng  tbe  Dogg  to  bim, 
&c  tbat  tbe  Defenbant  tDa0  Conflable,  anb  bab  tbe 
lOatrant  bireacb  to  bim,  &c.  Crception  toa0  taken,  be* 
caufe  'ti0  not  V^t\si\\  bp  tbe  Defenbant,  tbat  tbe  l^Jlnintiff 
f0  not  a  ll^erfon  uncapable  to  keep  Dog0,  but  not  allain= 
£0  5  fo?  tbat  jFo?efl0  are  ejccepteb  bp  tbe  Statute  22  &  29 

O  2  Car.  2. 
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Car.  2.  cap.  25.  nnO  bp  jro?El!  LatD,  none  cnn  feecp  a 
Dog  luttljin  tbe  jfo^cft,  tljat  is  not  expeditated  ;  iDfjcce= 
fo|c  upon  Dcmuccec  atijungeD  fo?  tOe  DefcnDant, 

TrevifaV  C^. 

16.  TtlDgmcnt  toa0  Ijatj  (n  a  Scire  facias  agafnl!  ttoo, 
J  bctiiQ:  I5ail,  anu  one  Dice  j  pet  t&e  Scire  facias  map 

be  b^oufjljt  agalnft  tfje  @)Ut:Dil]0?,  being:  upon  a  Kecoffni* 
jance  ^  but  otljettoife  of  a  SluUfftncnt  in  Oebt  upon  ati 
©tligatton,  fo?  tijerc  it  is  mane  joint:  Quaere  hereof, 
tlje  (jLourt  tniiino:  Cimc  to  aoDife.  aftectDatDS  in  Trin. 
55  Car.  2.  it  toas  nwnfo  again,  anti  anotbet  exception 
taken,  fo?  tijat  tfjc  ConDition  of  tbc  Eecognijance  being, 
tijat  t!je  lt??(ncipal  iljall  pap  t&e  09onep,  0?  renuei:  bim^ 
felf  ^  't\iia0  affigneD  fo?  'B?eacrj,  tbat  be  bau  not  renocrco 
bimfelf,  toljicb  tuns  ill  5  fo?  botnebec  tbe  09onep  migijt  be 
paiu,  ano  fo  tf)c  Condition  not  broken  ^  tobicb  tbe  OCouct 
belD  to  be  a  goon  Crccption  5  tobcrefo^e  it  teas  aoiuogeo 
fo?  tbe  Defendant ;  anD  in  tfjiis  Caufe  Jones  faiD,  tbcte 
toouiD  be  a  Diffetence  betuieen  an  Obligation,  ano  a  SS^t' 
cognisance*    sid.  940.  20  H.  7.  3. 

Smyth  tind  Betterton. 

17.  A  ^tion  of  Ctffpafs  teas  hms^t  fo?  pulling  doUjii 
i\  a  €)taU,  anD  fniall  Damages  giuen ^  ano  tioas 

mobED,  tbat  tbe  Ipattp  migbt  baue  full  Cotts,  tbis  not 
being  luitljin  tbe  Sitatutc  of  22  &  25  Car.  2.  cap.  9.  fo? 
tbat  tbe  €)tatute  ejctenns  to  petit  Ctefpaffes,  fticD  as 
fouling  bis  (J5?afs,  0?  fmall  inuoluntarp  Ctcfpaflffs,  but 
not  to  toilful  iKUtongs,  tobetcin  tbe  Citle  of  ifrpfbolo 
cannot  come  in  dueHton ;  as  cntring  into  Ijis  Cioie, 
ant)  lJ?(lJing  atoap  a  €oto,  ftatb  been  aOiuDgcti  not  toirbttt 
tJje  statute ;  fo  cattping  atoap  @)tone0.  @)o  if  one  Hjall 
toilfullp  butt  anotljct's  J)o?fe,  &c.  of  mine-,  fo  in  tbe 
Principal  Cafe  tbe  Court  ozDcreD  tbe  parrp  full  Coffs  5 
ano  Saunders  Cbicf  J,uftice  faio,  tljat  a  ^tall  is  no  l^att 
of  tlje  f  tec&olti. 

3  Anony- 
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Anonymus. 

18.  A   CItiK"  of  Briftol  (jaD  a  Country  5)onfc,  nna 

/\  fcequentlp  receibcH  tfje  Sacrament  in  tlje  Parilh 
Church  in  tljE  Country  5  Kfectoifc  &e  rcceiUED  it  frequent^ 
ip  at  tf)E  Cathedral  Church  in  Briftol,  but  not  in  his  own 
Parilh  Church  in  Briftol,  fo|  toljicft  Cnufc  fjc  toOS  CitCD 
into  tlje  Ccdrfiantcal  Court,  ano  nDmoniajcD  ^  nno  nftcr- 
iDacDs  fo?  not  obcptnn;,  ano  recciDino:  in  !)i0  Parift\  Church 
accojoino;  to  t!)c  £^onition,  &c  ii)a0  cjCComnnuiicateD,  tljo' 
one  of  tljc  ©uttogatcss  of  tlje  Court,  but  tlje  Sunday 
ficfo?E,  bad  ttJitlj  fjis  oton  ipanD  ffiben  bint  tbe  Stactamcntj 
anD  tbouijb  be  tberc  plcaotD  tbt0,  and  lilteiuife  l)i0  Ec» 
ceibing;  in  tbc  Countrp  at  Ijis  oton  \{>anff)  tbere,  tbep 
mould  not  alloUi  it  ^  upon  tbi0  fatter  appearing  to  tU 
Coutt,  a  ^?o&ibition  m&  auiacdcD* 

The  King  and  the  City  of  Worcefter ;  ctevant 

and  puis. 

19.  A  jrt£tUiard0  tbe  Counfel  fo?  tijc  CitV  of  Worcefter 
l\  came  Uiitb  tbeic  "Bill  of  deceptions 5  Firft,  jfoi 

tbat  tbe  Venire  bcinn;  aiuarDCd  to  tbc  Coroners,  it  toajs 
returned  as  bj)  botlj,  tnbcn  iw  Crutb  but  one  of  tbem  te= 
turned  it  ^  and  tbcrefo?e  tbcp  cballcngcd  tbc  Array,  and 
likeiuife  tbcp  cballcnffcd  tbc  Polls,  fo?  tciant  of  jFreebold* 
CXpon  readinQ;  tbe  TBiIl  of  Crception0  in  Court,  tbep 
named  tbe  particular  Jufitcc0  bp  lElanie,  coram  Edmundo 
Saunders  milite,  &c.  tobiCb  VDfl0  altered  and  made,  coram 
Jufticiariis  pnrdift'  ^  likCtDifC  it  10)30,  tbat  tbCp  recufave- 

runt  tbeir  Cballcnge,  tubicb  uias  amended,  and  put  in ; 

that  they  over-ruled  their  Challenge.  3nd  Saunders  (^}^\zi 

JuUice  faid,  tbat  if  a  Cballengc  be  taiicn,  and  tbe  otbec 
€)tde  demur,  and  it  be  debated,  and  tbe  Judge  ober^ruie 
it,  it  10  entered  upon  tbe  original  Eeco?d  ^  and  if  at 
Nifi  prius  it  appcar0  upon  tlje  Poftea  tDbat  tbe  Judge 
Ijatb  done  ^  but  if  tbc  Jtidge  obcc^rulcd  tbe  CbaUengc  up' 
on  Debate,  toitbout  a  Demurrer,  tOen  'tis  proper  fo^  a 
•Bill  of  Ci;ccption0»    Button  24. 

Lord 
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Lord  North  and  Grey  agctinjl  Elliot. 

lo.  T  N  a  Scandalum  magnatum,  t&e  IpIattrtifF  maUe  a 
1  @)uggefttott  upon  t()e  EoII,  t&at  inromitcb  a0  a 
"Biotftcc  of  tl)e  Dcfeniiant'0  tDa0  one  of  tbe  ©Oettffiai  of 
London,  t()at  tljErcfo^e  tfje  Co^oncco  mtgfit  return  tfje 
3lurp  ;  tlje  plaintifT  TaiO  6e  tuouIQ  confine  in  tte  3lnDtffe< 
trncp  of  tOe  €>^eriff  ^  but  tge  Court  falD,  t{)e  ^ugg^edion 
being  upon  t&e  EoU,  anD  not  DcnieD,  tbe  do^oncr  muff 
return  t5e  3lurp.   Vide  Rich  verf.  ®lc  Thomas  Player. 

Dolbin  juftice  was  removed  from  his  Place  in  R.  B.  and 
Wit  bins  of  the  Middle-Temple  came  up  in  his  Room, 
being  created  a  Serjeant  the  lirit  Day  of  this  Term,  and 
gave  Rings  with  this  Inicription  :  Lex  regi  placuit. 


Term. 


Term.   Pafch. 
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Tayler  and  Haynes, 

t.  r^-w^  H  E  ifatfjct  6aii  a  ^on  atiH  tfeo  ^aiijy&terjEf, 
I  one  of  tlje  Daugljtcc  Die0,  t&e  f  atfjct  irttciiD* 
i  ins  to  let  tlje  %m  ijaiie  tlje  toljole  ^IDDantase 
-^  of  tbe  3intcCate!8  Cftatc,  tcnmmce^  tlje  9D^ 
miniacation,  ann  it  i0  granteli  to  tlje  ^m  5  t&e  ot&ec 
Daugljtec  comcis  into  tlje  S)picitual  Court,  antj  fuos  fo? 
a  Diltribution  upon  tfje  9ct  ^  taljeccupon  Pollexfen  niotieo 
foj  a  jp)?oDiWtion  in  Trin.  Term  foUotufng*  Holt  ItietoeD 
Caufe  to&p  a  p?of)ibition  CdouID  not  go,  anti  fafD  t&at 
25  Car.  2.  tuae  maoe  iw  pucfuance  of  31  H.  8.  ann  upon 
tlje  Statute  of  H.  8.  tbe  ©jUinarp  upon  t&e  jTatOec'js  Ee- 
itouncino:  coulD  not  commit  to  a  @)ttanset,  but  mutt  Dane 
comniittED  to  tljc  ncjct  of  Efn  5  anu  tljat  itoto  tW  Sta- 
tute cauCes  a  Difttibutlou  to  t&ofe  to&o  6al)e  an  equal 
Etffljt  to  tlje  aominfttcation,  tneicO  t&e  DauQ;&tec0  in 
t&ifl!  Cafe  baue, 

Pollexfen  on  t&e  ot&ct  ©ttie  fafu,  in  tW  Cafe  t&ece 
couID  be  no  Difftibution,  unicfiSi  t&e  aa  gatie  it  ^  ano  &e 
faiD  to&at  t&e  act  D;fDe0,  10  at  t&e  Cime  of  t&e  Dcatb  of 
t&e  Partp,  ann  t&at  none  (&aU  baue  Diffrtbutfon,  but 
to&o  IS  t&at  Cimc,  fcil.  at  t&e  Deat&  of  t&c  jnteffate 
intftleD  to  ft  t  i;c  fain,  t&at  &ere  W  Eenouncino:  pbe  no 
Eig&t,  ann  t&at  if  &e  come  ann  fue  aftcctoatnis  in  t&e 
Spiritual  Court,  t&at  t&ig  toiU  not  bar  &{m  5  if  t&e  iTa- 
t&EC  &an  np'o  bcfo?c  anminiftration  taken  out,  W  €recu» 
t02  02  anminiflcato?  fljouin  &aije  it.   Jones  fain,  t&at  t&e 

main 
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main  3!ntcnt  of  25  Car.  2.  toas  to  DtiiDcc  tlje  ©iDinarp 
fcom  letting  tofjdni  \}t  plenreH  run  ntoap  toit&  t&e  tol)ole 
Cffatc ;  a  5p?oDibition  o^DcccD,  tDit&  Defigu  to  argue  it 
upon  a  Demurrer* 

Aioor  and  RuirelL 

2.  TJOllexfen  moljcli  in  Sttcfi  Of  3iuti{jnient  upon  tDfs 
X    Declaration ,  toljicO  toa0,  t&at  tDf)crea0  tftc  pain- 

tiff  ijaO  bargatneo  ant>  bougljt  of  tlje  Dcfenoant  fijrteen 
!|)Ogfl)Ean0  of  COine,  &c.  tfjat  tbe  DcfeuDant  in  Confide- 
ratione  inde  adtunc  &  ibidem  HiD  Warrant  tfte  Mline  ta 

lie  gooti,  anD  mercljantJijaWe  t  l5oU)  &e  fain  tljat  t^ig 
COatrantp  is  after  tlje  Contraa,  ano  fam  t&e  ConfiHera* 
tion  being  erecuteD,  i&  not  gooD  5  tebercasi  tfje  COarran* 
ty  ougijt  to  be  contained  in  tbe  Contract,  anti  be  a  }^art 
of  it  5  anH  citeD  2  Cr.  630.  Pope  anb  Levinz'o  Cafe* 
Xut  tbc  Court  feemeb  to  tbinfe  it  too  nice,  anb  tbat  berc 
being  adtunc  &  ibidem  it  (ball  be  intenbeb  all  at  an  Sin* 
Cant  5  anb  tbat  it  bJoulo  be  tnell  enouglj,  if  in  Confidera- 
tione  inde  bab  been  out  5  Sotoeuer  tbep  flap'b  it,  till  'ttoas 
ntobeb  on  tbe  otdet  S>iDe  5  anb  being  mobeb  on  tbe  otbec 
S'ibe  tbe  nert  Cerm,  tbe  Plaintiff  bab  bis  Jubgment  bp 

tbe  opinion  of  Raymond  anb  Withins,  Jones  hsiitante. 

'B.ich' ^gainji  ^/>  Thomas  Player. 

3.  TJ  I C  H  b?ougbt  an  action  agaiitff  %it  Tho.  Player 
1\  fo|  100 1,  tbe  lp)laintiff  being  one  of  tbe  Sheriffs 

of  London,  futmifeb  it  on  tbe  Eoll,  anb  p?apeb  p?ocefiS 
to  tbe  otber  ©beriff,  fi}Wt)  toas  granteb  acco?Dinglp ;  ana 
at  tbe  Crial  tnas  no  Defence.  ISut  Williams  mobeb  in 
3rrea  of  3!ubgment,  tbat  tbe  Venire  facias  bias,  ana 
ougbt  to  babe  been  returneb  bp  tbe  Coroner,  fo?  tbat 
botb  S)betiff0  mahe  but  one  ©fRcer ;  anb  Poiiexfen  citeO 
II  Rep.  4.  anb  14  H.  4.  55.  ©n  tbe  otber  %ite  Jefferies 
citcb  manp  peccbcnts,  as  Hill.  8  H.  8.  Rot.  508.  c.  B. 

Trin.  18  Eliz.  R.  511.  B.  in  London.  Brownl.  Brevia  Ju- 

diciaiia  596.  9M  a  Cafe  tobicb  be  bimfelf  mobeb  in  t&c 

Common  pleas,  between  Harvy  anb  Bethel  bitien  tis  biais 

3  S)[)e* 


Term.  Pafch.  35  Car.  2.  R.  B.  105 

S>rjeriff  ^  anD  tbeit  tfje  P?at&onotciric0  fa{D,  it  M&  tUit 
conffant  pagtce,  tDljerc  one  ^fjeciff  tuas  13artp  in  3111= 
t£Ceff,  tljat  tbe  Venire  facias  q;OC0  to  tD^  Otljet.   Saunders 

COief  Suffice  faiu,  t6at  tljep  juDicfallp  take  lI5ot(cc,  &0U1 
manp  ©Ijcriffs  ore  fit  eacfj  Coiintp,  be  it  a  Countp  at 
large,  0?  a  Coiintp  of  a  filill :  SlnD  jefferies  faiD,  tfjat  if 
a  mtit  iffite  out  of  tljis  doutt  to  tije  ©fjeriff  of  Lon- 
don, 'ttSi  Vicecomitibus  ;  if  to  tljE  ©Ijeciff  Of  Middlefex, 
'tis  Vicecomiti,  jf  a  piaint  be  icDietJ  in  a  Couiitet  itt 
London,  ailD  a  Habeas  Corpus  ijS  b^oUfjIjt,  'ttS  CEtUCncO 
bp  tijat  ©Ijcciff  in  tofjore  (Tountec  tlje  partp  is  in  Cuffo-- 
Up,  aiiD  fjc  onlp  (0  to  rniftuet  if  be  efcapc  5  but  a  fuctbec 
Dap  toa0  gibtn  to  b^infl;  in  nio?e  lp)KceDcnt0. 

ne  King  and  the  City  of  Worcefler. 

4.  "T^  H I  s  Cctm  tbc  I^tnQ:'0  attojnrp  niobeU  fo?  JuHq:* 
I  ment  aijainft  tbe  Citp  of  Worcefter,  aiiD  tlje 
CouiiTel  on  tbc  otbcc  %\X\z  moDeo  in  9tccff  of  Jutjgment, 
tbat  bcrc  tbe  Venire  facias  U)a0  once  atoacDcD  to  tije  @Ije* 
titf,  anD  aftct  a  @»urmtre  is  upon  tlje  Eo?l,  tfjat  tfje  %l)Z' 
li^  is  one  of  tbe  DefenDant0,  ano  tbrrrfoie  l^^acefia! 
toent  to  tbe  Co2onrr0,  tuijtcb  tbcp  faiO  otig'jt  not  to  be, 
but  tbe  IKing  tboulD  tbeccof  babe  tbe  SObaiitap  b^  tna? 
of  Cballengc  ^  but  tbe  Court  faio,  tbat  tobecc  J^^ocefg 
bath  been  atoatbcb  to  tbe  g'ljetiff,  anb  aftet  one  of  tbe 
2Dcfcnriant0  10  mabc  ^ibctiff,  tbat  PjocEf0  ougfjt  to  lya 
to  tbe  €o?oner0,fo?  tbat  nolo  tbe  ©bcciff  is  a  19iittp  not  iih 
tiffeccnt*  9nri  Sawyer  tbe  atto^ncp  put  tbis  Ctifc,  if  an 
^aion  be  b^ougbt  apinft  j.  S.  anb  jp^ocefss  i0  a^iaroeb  ta 
tbe  «g)bcc({f  ^  anD  aftec  J.  S.  is  mabe  @>beriff,  Iball  not 
}|P?occf0  noU]  upon  a  ©urmife  enteccD,  &c.  be  atuarD^n  ta 
tbe  Co?oner0  f  anb  in  tbi0  Cafe  Saunders  faio  be  bcrp  mucb 
Doubteb  iDbetbec  a  'Bill  of  Crception  lap  in  R.  B.  anti 
tbOUKb  Enfeild  anb  Hills  Cafe  lua0  Citcb,  Jones  fflio, 
tbat  Cafe  U)a0,  tuben  tbecc  6330  but  ttoo  3IuDfj£0  in  Court, 
viz.  Rainsford  Cbief  Suffice,  ano  bimfelf,  anb  tijrp  Differ- 
Eb,  ano  tbercfo?e  a  15111  of  Crccption  tnao  alfoiuco  ^  but 
be  Caio  in  a  Ccial  at  'Biir  aftetUjaL-O0,  it  tDa0  ffronijli? 
toubteb :  %\)t^  furtbec  urjyeo  in  tbis  Cafe  tbat  tbe  In' 
formation  ti)a0  febcral,  tbougb  but  one  EoII,  ano  tbat  tbe 
©{fence  U3a0  fo ,  anb  tbat  tberefoie  aitbouffb  00  to  tbe 
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€)l)Er(ff,  tl)e  Venire  oug[)t  to  go  to  tfje  Co?oner0  5  pet  ajs 
to  tl)c  Eeft,  tlje  @»ljcrifF  oiigot  to  rctucn  it,  aim  erpcclallp 
as  to  (EiQfljt,  againft  toljoni  t|)C  Venire  facias  toa0  granteD 
long  before  tljts  latt  Venire  ^  to  trftfclj  t[)e  Coutt  an« 
ftKEceo,  tljat  tOofc  Cigljt  plcatieD  to  itTuE  Ion 5  bcfo?e  t&e 
otljcre,  ano  tljcn  tbc  S)ljctfff  toass  not  one  of  tbc  t>eUn- 
Dantsi,  'But  Saunders  Cf)icf  Jtifttce  faio,  tbflt  if  Clfffjt 
onip  pIcaD  to  31ffuE,  anu  tljc  Venire  is  aiuacDiC  to  t&e 
Sheriff;  if  after  it  fnll  out  tljat  tfje  8)bEciff  is  a  Defen- 
Dant,  t\}Z  Venire  Iljall  go  to  tljc  CTojoner,  t&o'  t6c  SifjE^ 
tiff  fjatlj  not  pet  pleaueo  ^  aiiB  as  to  tlje  feberal  Venires 
tljcp  oucrtuleD  it,  ^no tijc  Chief  Juftlce  put  t&e  Cafe, 
tfjat  t(je  ©IjEciff  antj  anotOec  tcete  joint  ©bligee^  in  a 
05on9,  ano  one  pleaus  Non  eft  fadtum,  anD  tlje  otijec 

Conditions  performed,  anD  pJOCCfS  10  atoatHeD  tD  tljE 
Co?oners,  and  IITues  ttieD,  upon  one  Venire  it  (Ijall  be 
goiD  s  ano  tlje  Couct  commanDcD  luogment  to  be  entei:* 
en,  anO  tbep  refufeo  in  tljis  Cafe  tlje  Counfel  to  atgwe, 
iDbEtbcr  lunnt  of  jfrceljolD  be  a  Challenge  to  t()e  13on0, 
IjaTJing  bp  ©pinion  iikeuiife  of  tDe  ^uflicclx  of  C.  B.  oftet» 
tulen  it  upon  tijc  CtiaU 

Rifley  and  Temple. 

5.  '"p  HE  Cafe  in  €ffea  teas  tbus,  John  Rifley  Ce-- 
1  nant  fo?  jQinctp  nine  ^eacs,  if  6e  fo  long  iitje, 
EematnUEc  to  Cruftccs  During  tlje  ILife  of  tlje  Cenant 
fo?  fears,  to  p^effrDe  tOe  contingent  EemainDets  -■,  Ee-- 
raainDcr  to  firft,  feconD,  &c.  feon  of  Ccnant  fo?  ^cats 
to  be  begotten  in  Cail,  EemninDec  to  imts  £i0ale  of  tbe 
'Bobp  of  Cenant  fo?  fears  ^  ReniainDec  to  Thomas  Rif- 
ley 'B?otbcr  to  John,  anD  to  t&c  $peii*s  scales  of  (jis 
T50DP  5  anD  tljis  Cflate  taas  createD  bp  Thomas  Rifley, 
jFatbcr  to  John  anD  Thomas.  John  bailing  no  3iruc,  tbe 
Cruftees  conbep  tbe  jFrecbolD  to  Ijim,  anD  be  leliies  a 
jfine,  anD  after  fuffers  a  Ecco^jerp,  tuljicb  toas  to  tbe 
©fe  of  bimfelf,  anD  bis  ^eirs,  anD  Dcbifes  tbe  lanD  to 
Temple,  &c.  in  Ctutt  fo?,  &c.  aiiD  Dies,  Thomas  being 
bis  Od^otbcr  anD  iDeic  ^  in  tljts  Cafe  it  feemeD  to  be  tbe 
©pinion  of  tbe  Court,  tljat  tbe  EeniatiiDer  of  Thomas 
toas  barreD  hy  tbe  collateral  marrantp  DcfcenDeD  upon 
tint  3  tbis  Cafe  tnent  further  upon  tOe  Debife,  anD  tbere* 
S  upon 
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upon  a  fpecial  dXttUd  W3  foiuiD  5  upon  toljicD  tlje  point 
&)a0  hut  tljus,  Clje  CEftatoi  Ivtnff  fick  in  'BcD,  makes 
6i0  mill,  fiffits,  real0,  anu  publiajes  it  in  tfje  p^cfence 
of  tlje  ailitncires  ;  but  faeinn;  ticcD,  o?oct0  tljem  to  go 
anO  fubfccibe  tljeic  Barney  in  anotbcc  Eram  ^  tfjcp  jyo  into 
nnotfjct  Eoom  out  of  tbe  €)igljt  ano  p^efcncc  of  t(je 
Ceftato?,  auD  fubfctibe  tljeic  Bameg,  anD  tbcn  cetucn, 
anD  otnn  tbetc  Bamed  to  tbe  Cefiatoj  ^  anD  De  looks  up^ 
on  tbe  £2JiIl,  ann  faps  tbcp  babe  none  UjeII  ;  ano  if  tbis 
(ball  be  a  gooo  Deblfe  luitbin  tlje  €)tatute  of  jrcauos 
ann  periucies  is  tbe  point.  Quccre  bete,  if  tbe  (KHarran^ 
tp  be  not  gone,  upon  John's  babing  bp  tbe  Eecobcrp  an 
Cfiate  in  ifee  again,  01  elfc  fo  turned  into  tbe  Poft  upon 
tbe  Eecoberp,  tbat  no  aouct)Ci;  can  be,  &c.  tfjis  toas  a 
Ccial  at  15at  in  R.  B. 

Stifellead  and  Barney  in  Chancery. 

6.  T)  Arney's  Jfatljcr  beino:  fiCk,  oneTifefon  foID  Barney  aS 
O  n'anp  ©oobs  as  toerc  U)0?tb  400  l.  fo?  uibicb  Bar- 
ney entcceBinto  a  Jubfjment  of  1600 1.  uefeafanceD,  fO| 
tbe  papmcnt  of  800 1,  tnitbin  fo|tp  Daps  after  bis  ira= 
tbec's  Deatb.  Barney's  jratbec  Bics  toitbin  a  ^car  aftec 
tbiS  luOgment  enteceu  into,  auD  a  'Bill  in  Chancery  is 
b^ouffbt  to  reliebe  Barney  atyainff  tljis  auosnient,  'ttoas 
blOUgbt  before  Finch  Lord   Chancellor,   and  be   deccceo 

tbat  Barney  fljould  pap  400  1.  and  tbe  Intecea  from  tbe 
Cime  of  tbe  ^ale  ^  and  aftettonrds  upon  a  Eebeacino; 
befo?c  North  Lord  Keeper,  tbis  Decree  toas  confiimcd,  fo? 
Barney's  fatber  beinij  tben  ficU,  'tioas  looked  upon  to  be 
a  Cbeat  5  and  if  it  ajoulD  be  allotucd,  it  toould  be  like 
t()e  Cafe  of  lendino;  30  i.  to  teccioe  33 1.  if  tbe  ^on  of 
t6e  ©bligce  be  libtno:  June  i,  &c.  and  5  Rep.  70.  and 
tben  tbtp  map  tic  it  upon  tbe  Life  of  one  condemned  to 
be  banged,  and  fo  ebaoe  tbe  Statute  t  8)0  bcrc  tbe  JFa« 
tber  being  likelp  to  die,  it  toas  looked  on  little  better  tbati 
a  Cbeat  ^  but  if  tbe  jFatijec  bad  been  in  petfea  ijjealtb, 
tbougb  be  bad  dp'd  quicklp  after,  pet  tbcp  tnoulo  not  babe 
reliebed  bim  ^  foi  bp  tbe  fame  Keafon,  tfjat  if  tbe  jfatbcr 
bad  libcd  tbiitp  fears,  be  fljould  babe  continued  initbout 
bis  ^oncp  0}  31ntcielt,  b^  tbe  fame  Eeafon  be  njall  babe 
it  if  l)e  die  foonci;  5  and  no  Eeafon  to  tcliebe  on  one 

P  2  @ide, 
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©ioe,  anti  not  to  telfeiie  on  tlje  otbcc  5  6tit  8ctc  tfie  Std' 
mt  bnns  Cck  anD  lilteip  to  Die,  'tloa^  tlje  tnmn  3acaCon 
of  tDe  Decree* 

Du  HameH'j  Caje. 

7.  /^  N  E  Ijcfitfl:  9pp?entfce  to  Du  Hamell,  upon  Com^ 
V_/  plaint  teas  Dircijargcti  ftp  jDjUct  of  S)cfllon0  foi 
Default  of  tlje  Q9aflec  5  ann  Du  Hamell  tnass  o?ticreD  ta 
reflo^e  part  of  tfte  ^onep,  ann  tielitjec  up  t&e  3!ntien« 
tut:c0  5  t6i0  Wet  fteino:  loofecD  on  a0  ejetrao?Dinarp,  it 
toa0  nioljeD  to  be  quafljeD.  TBut  Saunders  orijief  '^iiHitc 
faiD,  tDat  tlje  3iuffice0  mijjljt  taell  Dtfcfjarge  tfjc  app?en= 
tfce  fap  5  El.  anD  tfjat  o?tierinQ:  part  of  tfje  99onep  to  fie 
returned,  nnD  3!nt)enturE0  to  be  UEiiticreD,  tDa0  a  Poioet: 
inclDent  5  anD  Ije  citcD  a  Cafe  toljete  part  of  t&e  Sgoncp 
lDa0  returneD,  tljougfj  tfje  9pp?cnt{ce  tuag  DifcfjarfffD  t&?o' 
Drfnult  of  tUe  3pp?cntice  5  anD.  Dete  'tis  tDe  !ipaaei;'i8 
Default* 


The  Kins:  ar^d  Worrall. 

8. 1  N  an  information  it  tons  fet  fo?t&,  tfiat  fo?  fo?tp 
1  pcnt0  nnD  mojc  it  ijaD  been  tlje  Cu(!om  of  Dyers 
to  tDoaD  tbeic  OEIotl)  to  tfje  fourtb  ©tall ;  anD  tljat  tDe 
DcfenDant  to  tije  3!ntcnt  to  coufen  tlje  jC\inB'0  %i\b* 
)ect0,  anD  to  b?tno:  tfje  EngUCh  s^anufaaure  into  Dif' 
repute  ab?oaD,  fjaD  DpD  nnD  folD  Clotfj0  Sl^aDDet  'Blacfe0, 
JuDicfj  luece  UioaDcD  but  to  tfje  tbttD  ^talU  anD  fuitbcc  it 
containcD,  tfjat  fje  baD  put  to  tbem  tbe  Conipanp^  Seal, 
anD  niatkeD  tbcm  tottlj  tbe  Red  Rofe,  uibicb  mas  a  s^atk 
tbat  toboeber  fec0  ftnoft)0  tbe  Clotb  oug;bt,  anD  is  inDeeD 
0OOD  anD  fatoful,  &c.  of  clappino;  to  tbe  Cottipanp'0 
Seal  anD  99arh  of  tbe  Red  Rofe,  tbe  DefenDant  is 
founO  Not  guilty,  but  of  iDoaDinff,  Sec.  to  tbe  tbicd 
@)taH,  be  10  founD  guilty ;  nnD  tobetbet  JuDgment  ^all 
be  ffiben  ngauilf  bini  toa0  tbe  Clucllion. 

Treby  fo?  tbe  ming;  mobfD,  tbat  tbi0  tMa0  a  €lmt, 
anD  a  Deceit  to  tbe  l^ing  0  people,  ann  a  general  Zmmjf 
to  tbe  tobale  J^ingDoni  ^  fo?  tbat  bcrcbp  tbe  Englilh  €!ot6 
loQ  tt0  Citeein  in  ifojeign  patt0,  anb  faiD  it  ougbt  ta 
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be  punfftEiJ  bv  tlje  fame  0?  ^ttatet  Eeafon,  tljan  plapfnjy 
luitfj  falfe  Dice,  o?  c&fatinfi:  at  CaiD0,  Mjicb  tocce 
OLltonffO,  fo?  UJijtclj  an  Action  of  tDc  Cafe  luoulD  lie ; 
Biio  liketDifc  'ttoas  tnoictable,  anD  citeo  2  Car.  497.  aiiD 
To  tfje  €aie  of  tfje  Gloucefterftiire  Clot&tct;  z  Roll  28.  9nli 
fai'D,  tfjat  tljts  tons  not  liftc  to  t!je  Cafe  tDDecc  one  felfs 
a  E)o?fe  fjaDino:  l)Ut  tlj?ee  tzQS,  o?  bcinB  blinn,  fo|  tfjefc 
tocte  open  anD  manifctt  3inipEtfectton0  i  but  fjcrc  tfje  Clotlj 
looks  00  tDEll,  80  if  it  Ijao  been  trulp  Dp'O,  antJ  it0  ifault 
1000  not  to  be  DifcotJEicD  but  till  aftertoarng,  IcDfjen  it  tons 
too  late.  Onii  be  citeD  tbe  Cafe  of  Pargiter,  tobtcfj  toas 
tctcn  at  tbe  05ar,  tobcre  fc?  baDino:  folD  an  3!nfe()o?ii 
mir'D  toitb  bafc  ^ctal  fo?  @)tEtling.  an  information  Ms 
erbibttcD  agnintt  bim,  as  fo?  an  ©ffence  at  Common  Lato; 
.inD  in  tbat  Cafe  tbe  Court  tons  of  ©pinion,  tbat  if 
be  fell  fucO  S^etnl,  tftougb  but  fo?  a  reafonaWe  Piice, 
pet  'tiQ  an  ©ffence,  anD  no  fucb  05ctal  ouffbt  to  be 
matie :  3iiD  tberc  Pargiter  ijaD  not  put  anp  s^atfe,  na 
molt  tban  tbe  Defcncant  bete  5  but  tbe  Court  tooh  it. 
tbat  no  JiUDgmcnt  ougbt  to  be  atjainft  tlje  Defennant,  foj 
be  bailing  not  put  to  tbe  Companps  @cal  ano  ^ack 
of  tbe  Red  Rofe,  tbere  toa0  no  Deceit  to  tfje  lE)ubIlcfe  5 
auD  tbe  dTtimc  no  greater,  tijan  if  a  painter  fljoulD  not 
put  2Dil  enoHrtb  in  l)i$  Colours*  2S  to  Pargiter's  Cafe 
'ttoa0  not  like  tbis,  fo?  maftino;  of  fucb  mtreD  petals  10 
a  Cbinfl;  ricfcntieti  bj)  into  ^  tben  'ttoa0  noteD  tbat  tbep 
fnp,  tijcre  batb  been  a  Cunom  fo|tp  ^ear0,  tobicD  Voill 
not  mahe  a  CuRom.  Co  tobicb  Treby  anfuicreD  ttoas 
fojtp  f  enr0  ano  nio?e,  anD  fo  it  niigbt  be  Cime  out  of 
QjiuD  ;  auD  lilie  to  tbe  Cafe,  tobere  'ti0  faiD  a  Cbapel  of 
Cafe  baD  Cburcb'toarDcns  anD  ©Uerfccr0  belonginn;  ta 
it  in  H.  6.  ZiriK  ^  pet  it  migbt  be  longer ;  but  after 
fonie  Debate,  tbe  Court  tons  of  ©pinion  no  JuDgment 
ougbt  to  be  againft  tbe  DefcuDant.  / 


Term. 
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GriffithV  Cafe. 

1.  ^^"^  N  E  Griffith,  a  9^m  Of  a  mean  JFa?tune,  6aD 
mameQ  a  Wiomm,  to&a  1000  one  of  ttoa 

CopaiCCnctS  to  600  l.  per  Ann.  upon  %UQ' 
geftfon  l)p  tDe  jFrifnng  of  tfie  caiifc  of  lu. 
nac^,  &c.  tf)e  c^loman  mas  tn  Coutt,  ann  being  t{)ougbt 
fenfible  cnougb,  tfje  jTcfenDg  mouen  tbat  tlje  Cftate  migbt 
be  fo  fettleo  t|)at  (be  migljt  not  be  foiougtt  on  bp  b^c  ^u0« 
banH  to  gibe  it  fjim  from  bet  CbilDjcn  bp  bee,  o?  tobicb 
Sde  migbt  babe  bp  anp  aftec  taften  ]|)U0banti,  t»btcb  tlje 
Coutt  tijougbt  fit  to  otutt  5  anD  it  tnag  left  to  £0i  Pol- 
lexfen  to  fee  fuclj  a  g)ettlemeut  mabe ;  ano  in  tbts  Cafe 

t^t  Coutt  rememb?en  tbe  Care  of  %it  Edward  Graves. 

Cbe  S)ettlement  toas  to  be  to  tbe  l|)usbantJ  anb  mi% 
ann  tbe  longct  Liber  of  tbent ;  tben  to  tbe  JITue  bettoeen 
tbem,  &c.  toitb  a  potoet;  in  Cafe  of  jFailute  of  Slflwe  fo? 
t\)Z  mitz  to  Hifpofe* 

i 

Anonymus. 

2.  T  J  P  O  N  an  3lnfo?niation  fo?  buping  Ube  Cattle, 
yji  ann  felling  tbem  again,  not  babtng  Itept  tbem 

fibe  t2Icefe0,  grountieD  upon  5  &  6  Ed.  6.  14.  tbe  firl! 
3Bnfo5mation  failcb,  fo?  tbat  being  grounbeb  upon  tbe 
€)tatnte  mabe  at  a  l^arliament  belD  bp  B?o?ogation  up. 
on  tbe  25  Jan.  acco?Ding  to  a  piinteH  T5oofe  ^  uibetcas  bp 
t^e  KoU  it  ijS  tlje  30  Jan.  fo  no  fucD  €>tatute  ^  tubicD  be* 
a  ing 
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inn:  t&c  (S5?ounli  of  tDcit  Information,  ann  beiito:  falfc,  tfje 
information  failcD,  anD  anotljec  ttino  bjouiyljt  onD  a  diet* 
Uia  agatnft  tfjeDcfenUant;  ann  noto'tluaB  moUetitljat  tfjcte 
tt)a0  no  fuel)  @)tatute  in  jro?cp,  fo?  tbat  in  tlje  1 3  Eliz. 
cap.  25.  tMincf)  continues  tljc  Statute  of  5  &  6  Ed.  6. 
it  i0  raio  liketolfc  to  be  Oclo  13  Jan.  tobicb  bcinry  miflaken, 
t&Ete  is  no  fucb  Statute,  ann  Co  no  Continuance ;  but 
tlje  CComt  tDOulo  not  alloto  it.  jfo?  tbis  being:  an  anti-- 
cnt  ^statute  of  continucD  21fe,  ano  general  (SooD,  ano  no 
otbec  @)tatutc  as  to  tbis  Purpofe  in  TBetno:,  tbe  3intent 
of  tbe  99aUers  is  plains  ann  at  tbis  Cimc  of  Dap  tbep 
tuill  not  aomtt  of  fucb  an  ©pinion,  Cben  it  toas  oifcceD 
tbat  tbep  babe  not  plcaoen  i  ?  El.  mid)  is  toc  33  tbat 
gibes  tbe  5  &  6  E.  6.  is  aigc?  ann  jFo?ce ;  but  tbe 
Court  fiiio  tbep  neen  not,  fo?  'tis  noto  as  if  it  bnn  nebec 
been  ntfcoatinucn. 

The  Cafe  of  Marriot   and  Sir  John  Knight- 
ley  ;  dcnjant. 

g.  np  H I S  Cafe  foas  arrjuen  again  tijis  tnm  h^  Pol- 

X     lexfen  fo?  tbe  piauitlff  iw  tbe  COtit  of   Error, 

ann  h^  Wiiiiam  Finch  fo?  tbe  Dcfennant  ^  be  fain  tbat 
tbe  mopQ  bjcre  In  Effect  but  tljus,  %\)z  Prieft  gabe  %\t 
John  Knightley  tbe  (iBucbatlff,  anb  crtrcmc  2^lnaion  s  b^ 
fain  tbat  tip  tbe  Kio^n  Prieft,  luas  intenbcn  a  Prieft  of  tbe 
Cfiurcb  of  England,  (i.  e.)  one  tbat  batb  tbe  anmliiiffra* 
tion  of  Cblngs  facrcn,  ann  fo  is  be  ftllen  in  tbe  litur^ 
gp :  ^0  tbe  (Sucbatiff  is  a  S^Oinnc  Uni3ful  ann  commenna^ 
bic  to  tafee  ^  fo  tbat  tbus  far  tbe  COa?ns  are  innocent. 
Jl5aU)  tbcn  tbe  KLIO^nS  Extreme  Un:lion  mufl  be  tbat 
tofjcrcupon  tbep  muif  aniuDGe  tbefc  iIJHorns  asionable,  if 
tbep  arc  aaionable :  in  fain,  'tis  true  it  is  mane  a  @)a' 
crament  bp  tbem  of  tbe  Cburcb  of  Rome,  ann  fo?  tijat 

Citen  Concil.  Trident.  33Q.  'But  tbat  tbe  CfjUtCb  Of  Eng- 
land in  tbe  Articles  of  1562.    OUJnS  but  tlUO  Sacraments, 

pet  conncms  not  tbe  otbec  ^  ann  tbercfo?e  tbougb  in  out 
Cburcb  extreme  fllnaion  be  not  bcio  as  a  Sacrament, 
pet  it  map  be  of  it  felf  goon  ann  laluful,  ann  fo?  lubicb 
fom:  S0en  map  babe  Eeafon  to  ncDuce  from  tbe  ©crip- 
tui-cs  goon  Eeafons,  ann  inftanccn  in  tbat  of  %x,  Mark 
xvi.  18.  aun  &u  James  cltcn  before  bp  Holt :  Cbetefore 

tbe 
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tlje  BXe  of  fiiclj  a  Cfjfng  ae  t&i0  cannot  niafte  a  S0an  a 
papiil,  tobtcD  is  a  JI5amc  uot  of  fa  nuicl)  DIfllnaion  in 
09attEr0  of  EeUgion  00  of  (SoDccnmcnt,  fo?  fjc  10  a  Jpa- 
pif?  tljat  aci{notDleDQ:E0  tbe  @up?cniacp  of  tDe  pope,  in 
^;tttcr0  €cclcfinf!iciil  ^  fo  tfjen  tlje  @>aj5ing  Ije  fjaD  f]c« 
tcemc  Unction  aumuimceD  to  Ofni,  10  not  ag  mucD  a0  if 
6?  OaD  tallcD  Dim  papiff.  ipe  fafD,  tfjat  in  tlje  Cafe  of 
Roc  nnD  Clarges  H'0  truc,  tljc  Calling  of  a  ^iiUicc  of  tDe 
Pci7cc  f  apiff,  IS  anjuDgeD  actionable,  fo?  tljat  it  m0  a 
S^Jifnblinn;  Ijini  to  ejcecute  Di0  iaDfiice,  ano  lapinff  Dim  open 
to  nianj)  ]^en«ltir0  ^  but  at  Common  Lato  fucb  C2[lo?ri0 
tocre  not  puniCljcJblc  in  oiii;  Coutt,  a0  l|)cret{cfe,  &c.  4 
Rep.  17, 20.  niiD  tijnt  nolo  tljcp  are  no  fuctbet  fo,  tban 
30  tbep  are  maoc  Crimee  bp  Statute,  but  tljt's  10  not 
niaoc  one  bp  nap€)tatute  ^  'ti0  true  motas  not  osionabfe 
ate  become  fo,  if  anp  !Lof0  bappen,  a0  to  tbe  Cafe0  citco, 
toljcre  Cllo?D0  fpoUen  of  a  Jnflicz  of  peace  are  asiou' 
able,  toljicfj  are  not  fo,  ff  fpoken  of  anotbec  prcfon  5  fje 
rap0  all  tbcfc  Cafcg  are  tob:re  tbcp  cbarge  upon  him  a 
S0i0feafance  in  bi0  ©flfice,  a0  X^ibcrp,  ^c.  but  to  lap  a 
Cbinff  of  a  Sludlce  of  peace,  U)btc&  if  true,  be  ougbt  not 
to  be  a  3Iti(!tce  of  peace,  luilt  not  be  actionable ;  a0  ta 
fap  of  a  ^niticz  of  peace,  be  IjatO  not  40 1.  per  Ann.  &c. 
%o  be  temembicD  tbe  Cafe  of  calltnn:  one  l^ufflcD  beaDcD 
3luffice  5  but  to  lap  "B^tberp  upon  a  luttice  of  i(je  peace, 
t0  actionable* 

Finch  on  tbe  otber  €>tt>e  arrjuen,  t&at  it  (0  tbe  Senfe 
of  tbe  C?aojii0,  anU  not  tbe  Wiom  tbemrelDe0,  tbat  ninke0 
tbem  actionable  5  tbat  no  boop  coulD  otbertotfe  intenti 
tbcfe  COo?D0,  tban  tbat  tbep  meant  be  i0  a  paplff ;  tbat 
upon  an  Jnmctmcnt  fo?  beiniy  a  papiff,  tbi0  ^I'om  in 
CbiDcnce  tooulD  be  fufficient  to  conuict  bint.  Cbcre  mere 
tbefe  mo?D0  found  Uketuifc,  tljat  tlje  ©eruant  a^aio,  &c. 
ut  fupra,  (n\o  a  Popilh  Prieft  aiiminiffer  to  bim  tbe  Eu- 
charift  auD  Extreme  Undion,  Inbicb  feemctJ  to  be  aaion-- 
able ;  but  beino:  laiO  to  be  fpoke  at  federal  Sime0,  anU 
intire  Damages  being  giDen,  if  tbe  firtl  aiIo?D0  are  not 
actionable,  tbe  3luligmcnt  ougbt  to  be  tcberfeii;  Curia 
vult  advifare.  ^ftEctoarCo  tbc  Court  bclD  tbe  moiws 
actionable,  anD  affirmeD  tbe  Suogment  5  fo?  Extreme 
Unaion  tbo'  fo?metlp  ufeo  t^  tbe  Apoftles,  10  noto  oifap* 

p?OUeD  of  bp  our  Cburcb,  anU  UfeO  in  no  Chriftian  church, 

but  that  of  Rome ,  auD  tlje  (l(Uo?D0  ate  a  Defctiption  of  a 
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papiff,  niiD  too^fe  tljaii  if  Ije  Ijaii  caUco  Ijim  papfff,  fo? 
tljat  Ijecc  10  an  9ct  Doric  toljicl)  fljeUig  Ijim  one,  aiiD  tlje 
otbcc  miffOt  be  a  GOo?D  o£  ipeat  ^  atiD  iit  tlji0  Cafe  it 
toajs  allotDCD,  tljat  if  it  UJCte  J^opiQ)  P^teff,  8cc.  it  tocce 
naionatile. 

Eaton   (trtd   Sherwiri. 

4.  A  Ction  fur  Cafe  tnajj  b^ouff&t,  U)f)ere(ti  tlje  ipiat'n^ 
£\  ttff  neclaceD,  tljat  tlje  Dcfcnoant  m  ConfiDcrac 
tion,  tbat  tfje  piamtiff  ijao  agcecD  tuttfj  tije  DcfeiiOaut 
fo?  fir  j^ears  ^  tljat  Ije  luoiilD  permit  ano  fuffec  Dim  to 
take  tlje  Citljes  of  Co?n  auo  l;aj)  toitljin  fuclj  a  \pm% 
tljat  tlje  DefenDant  tiD  agcce  to  pap  ijtm  fn  CanfiUera" 
tion  t^Eceof  100  1.  fcil.  50 1.  ipalf=pcaclp  ^  anu  fo?  JBon-- 
papment  of  50  i.  mas  tlji0  ^aiott  b?oiio;(jt,  aiiD  a  aecDia 
fo?  tlje  plaintiff*  9nQ  aftcrU)acD0  Thomfon  nioUcD  in 
atrett  of  aiiDBnient,  tljat  'Citljeg  being:  Cljtng©  tljnt  lie 
In  (©?ant,  cannot  pafs  bp  iW  patol  agceemcnt  ^  in  Cafe 
of  Ketainec  it  map  be  toell  cnougb  fo?  a  ^car,  but  not 
Oere.  Pollexfen  on  tlje  otbee  ©loe  faio,  tljo'  'tis  tcuc  it 
tootilD  not  be  jjooD  as  a  Icafe,  but  pet  ijcre  toas  fufiScicnt 
Caufe  of  aaion  acifino;  from  tbe  mutual  pjomife  of  tlje 
parties,  anD  fo  tlje  Court  Ijclo ;  fo?  tbo'  'tis  true  no  %\v- 
tereft  patfes  bp  fuclj  an  agceemcnt,  pet  be  babing:  acco^D. 
fnff  to  tbe  ggtEEmcnt  fuffereo  bim  to  tafce  tbe  Citbcs,  an 
aaion  lies  fo?  tlje  i^onep  upon  tbe  otljer  0  Agreement ; 
iDbccefo^e  tbe  plaintiff  iuas  to  babe  Juogment  nifi.   QnD 

Jones  3iunice    Citetl  tbe  Cafe  of   Hawkes  anO  Bray  field, 

2  Cr.  137.  Hob.  176.  anu  belo  tljat  bp  map  of  Ketaincc 
it  tDill  be  gooO  but  fo?  a  peat* 

LenthalV  Cafe. 

5.  A  Ction  1j)a0  bjougljt  again!!  Lenthal  upon  an 
l\  Cfcape  fuffereo  bp  Cooling,  lubo  ban  a  particular 
Cffate  in  tbe  SDfficc  of  s^arlbal  of  tbe  Kings  Bench,  ann 
nt  tbe  Ctial  tlje  plaintiff  toas  jI5onfult,  fo?  tbe  Cffate  of 
Lenthal'os  o\Dn  ©IjEtDlug  Uja0  not  in  blnii  tDljerefo?e  a 
amotion  toas  mabe  in  Court,  tbat  c^?.  Lenthal  migljt 
b?inff  in  W  Deeos,  aub  make  it  appear  in  tobom  tbe 

Q.  Cfiate 
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Cftnte  toag,  aim  n  Dnp  gi^fit  to  fljcto  Ctiufe :  3nD  at 
tlje  Dap  Poilexfen  ffliD,  tt  \nouIti  be  Dcrp  (jaiti  in  fticD  a 
Cafe  ad  tfjis,  Uiljore  Ije  10  to  anftocriipon  a  prnal  jLatofoi 
tljc  Default  of  an  Jnferio?  tljat  $|5?.  Lenthal  map  fjaUe 
nio^tgagcti  |)(jj  ©ffice,  anD  fo  fjaiie  not  tfje  Dcetisf,  o| 
tijecc  niifffjt  be  a  iflaUi  in  tfje  DccUS,  anD  pet  fje  map 
babe  lutt  Eigbt  to  tOe  ©fflce  5  anD  tm  UouiD  be  to  bc= 
trap  tbcm  to  an  €mmv.  Cbe  Conit  fcemcD  to  tfjink  it 
bacD  in  fiicb  a  Cafe  as  tbis  ;  but  if  a9?»  Lenthal  luao  ta 
put  in  an  ©fitccr,  tOep  migOt  matte  bim  fbeto  bip  Citie, 
SlnD  Jones  juttice  faiD  in  tbi0  Cafe,  tbat  be  tfjnt  Inui)  an 
deflate  fo?  life  in  tbts  ©ffice,  10  tbc  ©tfifcr  againff  Mjom 
ti}t  forfeiture  Hiall  run  •,  anD  'ttoao  fnlD  tbat  it  ougbt  to  be 
of  Eeco2D  in  tl)c  Court  luljo  is  tbe  ©ificcr,  tljat  tfjc  pnrtie0 
ijtiebeD  map  Unotn  againff  luboni  to  bnno:  tbeir  miction  i 
but  a0  fo?  bringing  in  tbe  Dtfcs  tbe  Court  coulo  not  o?- 
Der  it ;  but  faiD  tbep  migfjt  go  into  CDnncerp. 

Anonymus. 

^-  A  Popiflj  l^iecufant  Conbicf  Did  conform,  «nD  aftcc 
ZV  came  not  to  Cbutcb  ■■,  tobcreupon  an  information 
fea0  b?ougijt,  tuljicb  did  not  f£t  fo?tb  t)is  Conviction,  anD 
tberefo?e  it  ujas  bolDcn  ill  ^  but  upon  not  (J5uiltp  fjc  nren 
not  giDe  in  CUiDence  tbat  be  10  conUiaeD  ^  anD  2  Cr. 
^6'y.  U3a0  citcD,  anD  allouieD,  but  not  pertinent  to  tDis 
Cafe, 

Anonymus. 

*  ■       ■     , 

7.  A  poo?  "Bop  fjaD  been  put  out  an  ^pp?entice  hv  tbe 
l\  3iuflicc0,  anD  after  tb?ee  fears  ©erbice  it  DiD 
plainip  appear  tbat  be  Uias  a  natural  Ideot,  ano  not  capa« 
ble  of  learning  Im  CraDe  5  bcrcupon  tbeltifficts  DifcfjargeD 
tbc  ajaflcr  of  bim,  anD  fent  bim  back  again  to  tbe  ]pa^ 
rifij  bp  an  €)?Dcr  of  ^cflions,  tobicb  ©?Dcr  tna0  mobeo 
to  be  ciunlbcD ;  but  tljC  Court  cefufco  it,  anD  faiD  it  Ia3a0 
a  gcDD  ©rDcr,  it  being  barD  tbe  gaffer  fijoulD  fecrp  one 
Uibo  couiD  Do  Um  no  ©etuice,  anD  tbe  partib  in  tbe  meaii 
Cime  go  frre.  anD  brrc  tljz  EefoUition  of  Byne0  Cafe 
luas  rememb?eD,  lubicb  i0  tbat  t^e  guaiccs  cannot  compel 
nnp  to  talie  a  poo^  05op  apprentice. 

3  Brown 
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Brown  againfl  Booking. 

8.  nn  H  E  paintiff  Ueclaten  itl  Ailion  fur  Cafe  fo?  fct* 
JL  flurbing  f)(0  Cattle,  ano  lap0  no  Cltlc  but  oiilv 
fnufinff  tijuc  Common  in  fuclj  n  Clofe,  but  Iap0  no  %u 
tic,  anD  3iUDgment  Up  Nil  didt ;  ano  nftcciuarDjEi  upon  a 
COrtt  of  Ccro?  Exception  1030  taken,  fo?  tljat  be  Iap0  no 
©itic,  lubicD  be  oiigbt  m  tbi0  Cafe,  tobErc  be  claim«{  an 
3nterefl  anD  a  Cbarge  in  tbe  %q\\  of  a  gitcanijcr,  efpe- 
clallp  bete,  being  upon  a  Nihil  dicir,  0?  upon  a  Demur- 
rer ;  after  a  fiictoia,  'tis  true  it  uiill  be  tncU  enougb, 
foi  it  Cdall  be  p?efumeD,  tbe  SluUge  upon  tbe  Cria! 
itiaDe  tbem  Cbeto  tbeit  Cttle,  Poiiexfen  on  tbe  otbec  ©toe 
faiD,  tbat  tbi0  action  being  upon  tbe  polfefllon  i0  tocil 
cnougb,  anD  compareti  it  to  a  dliap,  to  a  Cafe  of  liQ:bt0, 
to  a  caiatct-Courfe,  &c.  anU  citcD  Cafe0  tobere  fuel) 
aaion0  ban  been  b?ouffbt ;  anU  citcu  i  Cr.  575.  tbe  Cafe 
of  Sands  anD  Trefuiis,  tobecE  an  aaion  fo?  (topping  tbe 
tOater'Coucfe  toitbout  laping  a  Cit!e,tDa0  bcln  gooo  upon 
aDemurrctj  be  citeo  2  Cr.  m.  i  Cr.  325,  499, 575. 

a  Cr.  6y:^. 

^he  King  md  the  Parijh  of  St.  MaryV. 

9.  TBbiament  ngainft  tbe  31nbabitant0  of  ®t.  Mary's 
1  in  Warwick,  foj  not  repairing  an  l|)igbUjap,  anD 
3iuiigment  agalnft  tbcm,  upon  a  ClertJia  bcio^e  t^?.  31U' 
Cice  Hutton  ano  Ooke,  in  tbe  Cime  of  c.  i.  ann  nolo 
a  ^atit  of  Ccro?  bjougbt  anD  aOlgncD  ^  Firft,  Cbat  tbi0 
11330  taken  befo?e  a  Juftice  of  ©aol^DeliUecp,  tobo  bass 
no  19otoEC  to  take  it,  but  onip  to  Dcltucr  tbe  (55aol  ^  aiiD 
tbat  it  ougbt  to  be  before  3lult(ce0  of  SDper  anD  Cermi* 
net.  Secondly,  %i  U)a0  fatD  tbat  de  jure  tbe  li^iinib  ougbt 
to  repair,  anD  tbat  tbe  DefenDant  tons  not  to  be  cbargcD, 
unlcf0  fome  Caufe  be  ibrtun,  a0  h^  Ccnuce,  &c.  but  \\\ 
Cafe  of  a  patiflj  a  general  l?)?cfciiption  toiU  feiUc.  3 1  E. 

4.  28.  2  Inft.  700. 

Q  %  The 
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The  King  and  my  Lord  Strafford )  decant, 

10.  np  H I  s  Cafe  toasi  moftcn  api'tt,  anli  Exception 
X  taljeit  to  tljc  3lnfo?mation,  fo|  t^at  in  fljeujiiiff  it 
to  6e  ttoo  iTiirJongs  ftom  tbe  fipoufe,  t6ep  fialje  not  (SetDit 
ftjbcrc  tDe  ^oufe  is,  no?  in  to&at  lp)ai;i(5  j  anH  t&e«fo|c 
quattjeD* 

Anonymus. 

II. T  T  PON  t&e  @)tatute  of  Difcfiatge  of  poo?  p|f« 
\J  fonerg,  it  toad  fjoioen  tijat  %\x^\tz9  map  WG^ 
cljargc  againfl  all  to  to&on^  J^otite  i0  giUf n  5  6ut  tofiete 
a  Lilf  of  CrcDitojie?  is,  toOciein  t&t  Bame  of  one  CreDi- 
to?  is  omittcD,  nnn  tfjcp  Oifcljarjje  ijfm  apinlt  all  nameD 
in  t&at  itiff ;  &e  \q  not  DtfcfjargcD  againtt  tDiS  CceDitoj, 
tfio'  i5ot!ce  tuas  gtuen  to  Dim. 


.■>t 


The  King  ^r/^J  Tolney. 


12;  \  N  3info2mation  fo?  a  Eiot  comnu'tteis  at  Rye- 

x\  tljE  Queftion  was,  lopIjEtfjet:  tljE  DcfcnDant  \oas 

leiyallp  elcctcli  C^apo?,  anD  tfjat  DepentJeD  upon  tijis  5  tljetc 

iDCce  font  toljo  IjaD  %M\\  tbeic  aote  fo?  t&e  DcfenDant, 

tfjat  IjaD  been  put  out  upon  the  Ad  for  regulating  Corpo- 
rations ;  ann  if  tljfp  toEi'E  incapacitateo  to  Dote  acco^Ding 
to  tlje  CuCom  of  tljat  place,  tons  tDe  DiCpute.  l5oUi 
tDc  fZw^Qm  of  tlje  Coton  of  Rye  is  tljus :  eOere  is  a 
Mayor,  Jurats,  anti  Freemen,  tlje  Mayor  10  cljofcn  Dp  tDe 
tiiajoi  jBunibct  of  Freemen ;  but  if  tDep  be  cquallp  Di* 
iitieti,  tDen  bj)  tDe  Jurats.  CDefe  ifceemen  cDufe  tDe 
ifreemEn,  nnU  not  tDc  ^apo?  0?  Jurats,  onip  tDe  ^mi 
|)atD  tDe  p^crogntibe  to  cDufe  one  jfi-ecman,  luDo  \fi  callcD 
tDe  S^apo?'0  ifceeman.  CDcfe  jfrccmcn  niuft  join  in  tDe 
^aliing  of  all  Tp^latDS,  no?  can  an  ^Iffiniblp  (as  tDcp 
call  it)  be  Doiocn  toitDout  Ujcm,  all  tDe  31nDab(tiints  of 
Pvye  are  free  tDece,  anu  pap  no  tEoIl  ^  but  tDc  f  recmeir 
fo  calleD  onlp,  cljufe  tDc  C^apo?  nno  'BurgeSTcs  of  parltd' 
mnit,  ann  alTrnt  to  oap  ILaius-;  fo  tDnt  tDo"  tDcp  aic  calico 


Term.  Trin.  35  Car.  2.  R.  B.  1 17 

jFrecmen,  pet  t&cp  nte  Common  Coiiiicil'0pcti  fit  t&eic 
Bumu ;  aim  tlji0  lS)?t\jilcge  t&ep  fjaue  bp  election  o| 
Oefcent,  fo?  all  tbe  ®on0  of  jFceemcn  ace  iFtecmen. 
iQoto  tljc  Clucftton  upon  (Suiuencc  upon  tOiS  €tial  Uia0, 
toljetoec  tw  p?ii)ilCQ;e  of  being  a  irceeman,  i&  fucb  an 
Snteceft  01  %m\t  fo?  (Sobecnment,  00  10  toitljin  tfje  Sta- 
tute of  Car.  2.  for  regulating  Corporations,  nilD  ruleD  ill 
a  foimec  Cnai  ^  anti  lifeetotfe  upon  tbi0,  tbat  it  luas  not  5 
lut  tljat  fuclj  ipccfons  a0  fjabc  not  taken  tijc  ©atfj3,  8cc, 
P^efccibeo  bp  t&at  3a  map  botoeijci:  bote. 

^he  King,  and  Pilkington  and  Shute,   ^c. 

13.  A  N  3info?mation  tDa0  b?oug:bt  againff  tlje  Defcn* 
l\  Dant0  fo?  a  Eiot  in  (joioino;  an  ^fTemblp,  anO 
continutng;  a  poll  fo?  tlje  S)benfF,  &c.  aftec  nip  Lord 
Mayor  ijaD  aDjourneo  tljE  Coutt,  tl)?ee  of  tlje  Dcfenoants 
appeateD  in  Trin.  Term,  ano  plcaben  Not  guilty,  ano  91f' 
(ue  U)a0  jjoineb  ^  ano  tljen  comes  tije  King's  Attorney, 
anD  enters  a  ^uggcKion  upon  tbe  Eoll.  Cfjat  iuf)ertn0 
ticDo  of  tlje  DefenDant0,  viz.  Pilkington  nnH  shute  tijece 
€)ljci;iff0  5  pet  tbc  Jl\in5  0  Stto^nep  p?ap0  tfjat  tlje  Ve- 
nire be  aiuatocD  Vicecom'  pred'  5  a  Continuance  10  enter'a 
00  to  tljefe  t[)?ee  to  Mich.  Term  ;  auD  tljen  come0  in  tbe 
otl)ec0,  anu  plcan  Not  guilty,  ano  JiTue  I'oineD^  tbe  Kc= 
turn  of  tlje  Venire  tDa0,  quod  Vicecomes  non  mifit  bre- 
ve ;  tDbecefOJe  a  Venire  U3a0  atoatOeD  vnitfj  a  Sicut  alias 
ajjainft  all  tlje  Defennant0,  toitb  a  Habeas  Corpus  ana 

Diftringas ;  autJ  Upon  tljiS  bp  Nifi  prius  a  CleeOict  isa0 
founu  ngninff  all  tlje  Defent)ant0.  3nli  noiu  it  11330  mobeD 
in  ^crcK  of  91"bgment,  tljat  tbe  information  ms  aiyainlf 
Ceberal  petfons^  tD?ee  toljeceof  onlp  appeateD  in  Trin. 
Term,  auo  Continuance0  entered  fo?  tbem  tl)?ee,  but  fo?  tlje 
Ked  no  Continuancc0  bjei'c  cntereo  5  auD  tbat  tijct;cfo?e 
tlji0  U)a0  a  plain  Difcontinuance  upon  tlje  KoH,  anU  being: 
in  a  criminal  Scatter,  it  i0  net  bolpen  bp  anp  Sitntute. 
Secondly,  Cbat  tbi0  <S)un:geiTiou  of  S^?.  Attoiney'0  i0  a 
fribolou0  ^uggcftioii,  fo?  tfjat  bete  tljc  DcfcuDantc  being: 
^ibeitfFs,  "toere  to  fummon  a  Jiuip,  tobiclj  is  to  be  in  a 
manner  Jutigi'd  in  tijeic  oiun  Cafe,  anb  to  be  fitre  toili  be 
partial  to  themfclbes  ^  onu  tljat  tljc  latu  10  otljcriuire,  ant! 
tbat  tbe  Confent  of  tIjc  ipartie^  u»ill  not  alter  tDe  lata  =, 
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anD  fo?  tfiat  Hob.  5.  ms  citcD  t&e  Cafe  of  Crow  ana 

Edwards.     Thirdly,    C&at  l)etC  tlje  Venire   10  ill   Upon 

feljfclj  t(j8  asion  10  trpD,  fo?  tbe  firft  Venire  befiiQ:  apfna 
tfjiec  onip,  tljE  Venire  ficut  alias  mild  DaUc  Eefcccnce  to 
tDat,  foljtcl)  being  ngainff  t()jee,  tUs  nmlt  tie  but  againit 
tfjjee  tO) ;  0?  if  not  toito  Reference  to  t5e  otbec,  tfjen  i$ 
it  an  Alias  venire  tDit^out  an  ©^iffinal  5  anD  fo  nougljt 
cit&ec  ^lap.  Fourthly,  C&at  fjctc  no  ^uogmcnt  ougfjt 
to  be  ffitien,  fo?  upon  t&c  tc&ole  if  ace  of  tDe  31nfo?niatioii 
no  Eiot  notb  appcat  5  fo?  toOere  upon  a  latnful  s^eetino: 
9ct0  of  fiJiolence  Do  cnfue,  tbat  can  be  no  Eiot,  but  fo 
wanp  €rcrpairE0  in  particular  lg)crfon0  ^  a0  if  a  jeunibec 
of  ^en  (IjoulD  meet  at  an  Clertion,  0?  in  a  Market,  o? 
in  a  leet,  ano  fall  too;etfjct  bp  tbe  €ar0,  tftefe  UjouIO  be 
manp  Crerpairc0  ano  'Battctte0,  but  no  Eiot. 

90  to  tijc  FiriV,  3it  appcarco  to  be  tfjc  conlTant  p?actice 
on  tbe  €roiDn=S)tue  to  enter  ContinuancE0  onip  fo?  tbem 
iDfjicb  appear ;  ano  after  toljen  tljc  Eeft  appear  to  enter 
€ontinuancc0  fo?  tfjeni,  ano  not  till  tOep  appear,  tfjat 
all  tbe  p?eceDent0  are  (0  5  anD  tOat  tbe  Coucfe  of  tbc 
Court  10  tbe  laui  of  tfje  Court, 

90  to  tbe  Second,  tbep  Cap  'ti0  onlj»  fatter  of 
Cljallenrje,  toljicb  toa0  introDuceD  fo?  tije  TSencfit  anD 
SDUantaffE  of  tlje  l^artp  ^  fo  tbat  if  tbe  ^fjeriff  teas 
telntcD  to  one  of  tlje  pattie0,  tbe  otbcr  upon  fuff' 
BeOdiQ;  it,  bEfo?e  0?  at  tlje  Crial,  migbt  babe  a  mo;{e 
inDtfferrnt  petfon  to  return  tbe  3!urp  -,  but  tbat  pet  be 
migbt  toaibc  tbi0  Cbalicnge,  0?  releafe  it,  after  be  baD 
talten  it ;  anD  trjat  fo  migOt  e0h  Attorney  bere.  jfo?  tbo' 
S^?»  Attorney'0  Confcnt  fonnot  binD  tbe  King,  00  to 
fatter  of  ILaUi,  pet  it  tDill  00  to  {fatter  of  jfatt,  urn 
Ief0  tlje  court  fee  it  to  tbe  King0  p?e)uDice,  ano  tben 
tbep  map  (top  it  ^  but  If  tbcp  Do  not,  as  in  tbi0  Cafe,  it 
f0  no  Crro?  ^  tbat  tbe  Confent  of  lp>art(e0  cannot  alter 
t\)t  iato,  a0  i0  faiD  in  Hob.  5.  is  true  ^  pet  if  in  tbat 
Cafe  tbe  Confcnt  of  tbe  parties  b<iD  appeareD  upon  Ee^ 
co?D,  tbcre  baD  ban  no  Crro?  ^  anD  fo  it  I0  falD  i  Roll 
28.  in  tbe  Cafe  of  Crow  ano  Edwards.  %o  lihctolfe  tDa0 
it  bOlDen  in  a  Cafe  in  R.  B.  out  of  Ireland,  in  Ejedlment 

of  lanD0  in  one  Countp,  trp'D  bp  a  3urp  of  anotOer, 
bp  9ircnt  of  pattlc0  enteteD  on  IHcco^D. 

90 
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90  to   tOe  Third,  CljC  lllOtOs  Sicut  alias,  lEi  tO  fijelD 

tDat  tijccc  (jatfj  been  anotjjcc  Vemre  aujarncti,  Imt  ic- 
fee  not  tljl0  to  it  ;  but  tijat  tt  10  a  Venire  of  it  fcif, 
aiiD  a  Ctial  againC  tOe  parties  map  be  ijao  upon  tt  5 
niiD  tljat  tljE  Coucfc  is,  mijcre  an  3!iifo?mntion  10  aptnft 
Ctociitp,  to  take  a  Venire  facias  affniiift  fo  man])  as  fiiS 
appear,  anti  trp  tDein  5  ano  if  niP2e  appear  to  take  out 

anotljer  Venire,  &c. 

^0  to  tl)C  Fourth,  CfjcD  Oentcti  tOe  Lafej  to  be  fa, 
ann  tOat  it  toa0  a  iieiu  b^oacbeo  ©pinion,  auD  Viatljout 
Countenance  of  ^utdontp,  anH  iReafon,  anu  map  open 
tlje  Cilap  to  nioft  ertiiiuagnnt  f  ctmns  ^  00  to  its  bcino; 
faiD,  n  ©Ijcriff  cannot  Do  an  9a  to  iiimftlf,  it  is  plain 
bp  tfjc  Cafe  of  Dyer  5  tint  t{)!0  is  no  9ct  to  fjtmfcif,  but 
tatljcr  fo?  Ijimfelf,  auD  tijat  tfje  €)()ctiff  map  no  an  9a 
foi  Ijimfelf,  teas  piclDeD  on  tbe  otbec  gtioe :  jfoj  if  Ije  be 
HcmanUeo,  be  map  fummon  tbe  Ceuant  to  toe  Precipe ; 
Ujljercfo^c  tlje  Court  iDa0  of  opinion  JuDgment  ougbt 
to  be  giucn  fo?  tlje  King. 

Anonymus. 

14.  A  Ction  fur  Ca^e  tuas  b|oug;ljt,  tofjetein  tlje  piain^ 
r\  tiff  oecIaceD,  tljat  usbereas  fljc  toa0  a  Virgin 
of  BCDti  Jl^ame  antJ  jfame,  ann  fougOt  to  fo?  Carriage 
bp  J.  s.  ti)at  tfjc  Defenoant  pjetenDiiijj  bimfcif  to  be 
a  fingle  perfon,  maoe  jLoue  to  ber,  and  mariien  bcr, 
tofjen  in  Crutlj  be  tuns  marrieo  to  anotljcc  JCloman, 
&c.  UJljcrcbp  flje  became  of  lefs  CreDit,  antt  !o(f,  &c. 
9fter  a  CJetHitt  fo?  tbe  plaintiff,  it  toas  mobcD  tijat  an 
aaion  tiu  not  lie  in  tbi0  Cafe  5  but  tbe  Court  luas  of 
a  contrarp  ©pinion  5  tubeiefo^e  Juogmcnt  nifi,  anO  in 

tbiS  Cafe,  Latch.    144.  teas  CitCD*   Jones   147.  V.  Yelv. 
99.  Sid.  375.  Stile  346. 


Coppin 
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Coppin  and   Steymaken 

]ones  2*9.  1 5-  '~T^  H  E  191aintiff  DeClaccD  fit  an  Adion  of  Covenant, 
X  tljat  luljcrcagi  tDe  DefenDant  IjaD  coljcnantcn 
nnti  agreED  tuitD  tfje  plaintiff  not  to  rcirafe  to  J.  s.  uiitb- 
out  tlje  lpla(nt(ff'0  Confcnt,  tDat  notiuitljffanmno;  Ije  fjan 
rcleafco  to  fjim ;  anD  tOis  Declaration  facing  ill,  jHDjy* 
ntcnt  toajj  fo?  tlje  Defenoant ;  ann  aftcc  tfje  plaintiff 
b^ousljt  anotljec  Action,  anu  tlje  DcfenUant  pleaocD  tbijj 
in  OBai; :  auD  upon  a  Dennitrcr,  t[)e  Counfel  fo?  t&e  Dc* 
ftntinnt  utgen  6  Rep.  7.  anD  Dyer  anD  tlje  Counfel  fo? 
t&e  otijct  @)iDc  citeD  t()e  Mod.  Rep.  207.  C&e  Court  took 
a  Difference  bettoeen  a  'Bar  ano  Demurrer  to  tfje  Dc= 
claration,  anD  a  JuDgment  upon  a  Demurrer  to  tfje  piea, 
0?  upon  a  QlerDia  oi  €onfe(Ron ;  fo?  in  tfje  Cafe  of  a 
Demurrer  to  tfje  Declaration,  tfje  Eifffjt  mas  neljcr  trp'D, 
lD&Erefo?e,  &c.  Cfje  Keafon  tofjp  tfje  ficll  Declaration  igs 
nought,  i0,  faecaufe  fje  fajJ0  tfje  DefenDant  releafeD  ta 
J.  S,  anD  faitfj  not  toitDout  tlje  pfaintiff'0  Confent,  and 
fo  fo?  oufffjt  appears  it  teas  luitfj  it ;  anD  t&en  'ti$  no 
•Bieacf)  of  Coijenant.  ^ct  i^ollexfen  citcD  a  Cafe  lufjerein 
l)E  mas  Counfel,  'tuias  a  Replevin  lufjerein  tDe  DefenDant 
aUotoeD,  anD  tfjere  Uias  a  Demurrer  to  tfje  3DoU)?p,  &c. 
9nD  after  a  nein  Replevin  teas  fa?ougfjt,  anD  tfjis  iuDff« 
mcnt  pleaDeD  \\\  'Bar,  anD  tfjcp  coulD  nel)cr  get  oljcc  it  5 
nuD  pet  de  faiD  an  ^UotDjp  is  like  to  a  Declaration* 

Anonymus. 

16.  "-pHE  pitncfpal  teas  in  erccution,  anD  a  Comit- 
1  titiir  entereD  3  anD  after  a  Sci.  fa.  mas  b?ougfjt, 
anD  ttoo  Nichils  returneD  againrt  tfie  Bail,  anD  ^'uDg* 
mcnt  upon  tlje  Scire  facias ;  aiiD  noU)  tljep  come  anD  moDe 
to  fet  it  afiDe ;  faut  t^e  Court  tooulo  not,  it  being  tfjc 
3ct  of  tfje  Court,  anD  tfje  pattp  fljoulD  6aDe  come  anD 

pleaDeD  it  upon  tfje  Scire  facias. 


Brown 
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Brown  and  Blunden. 

i7-/^^^ftfnnilt  \\\  a  Icafc  to  repntir,  Sec.  pr.Tdimifla 
V^  from  t\)z  C(me  of  tlje  ILcafc  to  t()c  Dctcimina* 
tfoit  thereof,  anU  fo  toell  kept  in  Ecpait  fijall  g(\)c  tip  nt 
tlje  €\\w  of  Ccrm,  not  fapino;  from  Cinie  to  Cinie  5  af-- 
tcctoatHs  tfjc  jLcflee  fcuilcs  a  ^altlijoufe,  nno  if  tlje  €a» 
Xicitatit  fljiill  EttenO  Co  (t  taa^  tlje  Queftion,  ano  Dofncii 
t&at  (t  (l&oulD  in  tljis  Cafe,  fo?  it  \%  a  continuino:  CoDc- 
nant  ^  anD  tfjouulj  tlje  rjoiife  IjaD  no  aauai,  pet  it  \m  a 
potential  "Bcintj  at  tlje  Cime  of  tfje  IteaCe  5  Judgment 

nifl. 

Dr.  SandV  C^y?. 

18.  T~\R.  Sands,  a  tefiHentiacp  Prebendary  of  tIjC  CfjtlCCl) 
\_y  of  Wells,  bjougOt  a  S)Utt  iu  tlje  ©pitttual 
Court  fo?  DilapiDation0,  againft  tlje  €?:eciito?is  of  D?. 
Pierce  &i0  p^eDecefTo?  5  ann  tljc))  on  tlje  otljcc  ©iDc 
came,  ann  fljetoen  tljat  tn  tljat  oTlnirclj  tDccc  are  cigljt 
tefioentiarp  Prebendaries,  to  tobiclj,  fo?  to  EnCOUtajJE  tIjCUl 
to  RcfiDcncc,  tljrre  arc  eigbt  i|)oufeiEi  belonging  5  tljat  to 
faclj  Prebend  tljerc  10  an  ipoufe  belonginiy,  but  not  an? 
^oufc  in  certain,  tbe  BiClwp  baling  tbe  p?ibilcge  of  ap» 
pointing  toljat  |)ourc  Ije  tbinbe  fit  to  eaclj  Prebendary, 
ijut  be  tnuft  appoint  one.  Cbep  bence  infcr'o,  tbat  tbia 
Jpoufc  goc0  not  \\\  gtucccQlon,  no?  10  it  part  of  tbe 
Corps  of  tbe  Prebend,  fo?  tl)nt  \)Z  10  Prebendary,  ailD 
l&atb  one  lg)oufe  allotteo  Ijim,  anO  fo  tDa0  D?.  Sands  5 

anO  aftettDarlJ0  upon  tbe  Deatb  of  a  Senior  Prebendary, 
anotljcr  r;)oufe*  OBut  Jones  Julftce  anftocreD,  it  10  true 
bcre  are  Cigbt  f3OUfC0  belonging  to  eigbt  refidentiary  Pre- 
bendaries,   toljereof  catb  Prebendary  de   jure  i0   to  baHe 

one  s  tbat  no  one  l^oufe  is  afcertaincn  to  anp  particular 

Prebend,  0?  10  parcel  Of  anp  particular  Prebend,  but 
ougbt  to  be  affigneD  to  fonie  particular  Prebend ;  ana 
tuben  tljc  Bilhop  Dotb  fo  affign  by  (Hirtue  of  bi0  IpoiDcr, 
ano  not  bj>  Clirtue  of  any  Cffate  Ije  IjaO  in  lUw,  tbcn  it 
10  li3art  of  tbe  Prebend,  aiiD  fljall  bc  liable  to  a  ^uit  fo? 
iDilapiUation03  Uj{)ei;efo?e  tDere  ougljt  to  be  no  Prohibition. 

K  Term. 


Ill 


Term.    Mich. 


3^  Car.  2.  R.  B. 


J  NDERS  late  Lord  Chief  Juftice  dying  in  the 
later  End  of  laft  Term,  and  Raymond  a  Juftice 
of  the  fame  Bench  dying  foon  after  the  Term  ; 
and  Jones  going  down  to  be  Chief  Juftice  of  C.  B. 
in  the  Room  of  Sir  Francis  'pewberton ;  Jefferks  was  con- 
ftituted  Chief  Juftice  of  R.  B.  in  the  Room  of  Sanders -^ 
Holloway  a  Juftice  in  R.  B.  in  Rajmond's  Place,  and  Wall- 
cot  in  the  Room  of  Jones. 


T 


The  Cafe  of  Southmoulton. 

W  O  ate  conijicteii  fo?  betno:  at  a  Contcntfcic  in 
_  a  Corporation,  anu  upon  tljis  Conbittion  an  ap* 
pcal  to  tbe  nejct  €luattEr=@cmonjj  fjolDen  toitDin  and  fo? 
toe  Corporation  \  anD  t!je  Doubt  toas,  tu&ctfjei:  tfjig  gp. 
peal  ougDt  to  be  to  t&c  neict  duarter  ©cfllonjS  toitbin  tbe 
Corporation,  or  to  tlje  Cluartct=®Eflion0  of  tfje  Count? 
at  large.  3uli  upon  iW  tlje  Recorder  atiiourneD  tbe  Court, 
to  Unotn  t&e  ©pinion  of  tlje  Court  of  King's  Bench  tfjere= 
in  ;  DUD  upon  confiDEtino;  tfje  €!tntute  of  22  Car.  2.  c.  i. 
tbep  luete  unanimouflp  of  ©pinion,  tljat  tfje  Appeal  oufffjt 
to  be  to  tfte  €luactcr=g)Einon53  of  tbc  Corporation,  foj 
tbe  C^CIortlS  arc,  That  the  Record  and  Convidion  (hall  be 
certified  by,  &C'  at  the  next  Quarter-Seffions  of  the  Peace 
for  the  County  or  Place  where  the  Offence  was  commit- 
ted} vrbicD  bcincf  fo,  'ti0  natutal  tfjat  tbe  appeal  fljall  te 
5  to 
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to  tfjc  fame  Countp  o?  place,  toljece  tlje  Cectfficate  (js 
tEturnen  5  ano  tfje  Ad  faping:  County  01  Place  inteiiDs 
tfje  Jaetiitn  of  tlje  Ccctificate  f^all  be  to  tbe  nert  €luar* 
ter-@efl!on!S  of  tlje  Coimtj),  tDljece  tlje  CoiiDfction  is  of  a 
Conueitttcle  in  a  Coiintp  ^  aiiD  to  tfjc  nc^t  €iuattec-@)er' 
fionis  of  tlje  place,  toljere  tlje  ConDittion  is  of  a  €on= 
Denticle  toitljin  a  place,  tljat  IjolDs  Cluarter  ©cOloiisf. 
9nD  t^e  Cectificate  being;  tetiirnable  tljitljer,  tlje  Appeal 
fljall  be  fo  tco,  tljat  tbe  3a  map  quadrare  tuitlj  it  fclf  5  anO 
tljoufrb  it  toa0  obi'egeD,  tbat  b^  tW  <S!9ean0  tlje  fame 
perfonis  lubicD  conuiSeD,  map  be  JuDses  likcuiife  upon  tbe 
appeal,  a0  in  Corporations  tobece  tbe  ^apo?,  it  map  be, 
ano  one  3lDecman  ace  ^iiilias  ^  'ttoag  fnio  tbat  upon  tlje 
appeal  tbe  2;cial  is  bp  3ucp,  anD  tbo'  poOiblp  fucb  a  Cafe 
miffbt  fall  cut,  pet  tbep  tooulD  not  inteno  anp  pactialitp, 
oi  ifauotic  in  tbe  Juflices* 

Sir  John  Auftin  againfi  Col.  Culpeper. 

2.  np|)tre  being  a  Suit  m  Chancery  betlpeen  tbefe 

X    Pattieg,  luDerein  fetiecal  COitnelTcs  toecc  eta^ 

nifneO,  Col.  Culpeper   fO^ffeS   an   ^lUt   of    Chancery, 

tobccein  toece  febecal  Hefamato^p  Crpjefllons  againtt  tbe 
Plaintiff  ?  ano  at  tbe  €nO  of  it  be  ti^auis  a  jFo?m  of  a 

Pillory,  ano  fubfctlbefi  ajjainff  it,  for  Sir  John  Auitin  and 
his  forfworn  Witnefles  by  him  fuborned  ;  anD  tbiS  be  DC* 

libers  to  tbe  plaintiff's  CJetU  \\\  Court,  anU  pubUOjCjEf 
it  5  tobercupoii  tbe  plaintiff  b?ouo;bt  bis  Aftion  Ilir  Cafe, 
ano  bao  a  ClctDtct  anO  500  l.  Damages :  9nU  it  toas 
mobcD  in  atrelt  of  Jubgment  bp  Poliexfen,  tbat  bv  tbe 
JTorginp;  of  tbe  SD^Oec  ann  Dcfamatorp  €jcprcflIons,  tbe 
plaintiff  bab  no  Caufe  of  action  fo?  tbat,  tbourjb  in  it 
feif  an  ill  Cblno:  •■>  pet  tbe  partp  beiniy  not  p?E|uDiceD  in 
bts  Ecputation,  fo?  febcral  tiefamatojp  Cicp?einon0  fijc  no 
particular  Defamation,  tbe  plaintiff  (ball  not  babe  bis 
action  ^  anb  tbcn  if  no  asion  lies  fo?  forning;  tbe  ©?lier, 
tbouffb  it  bz  arinuttcD  an  Action  Hoes  lie  fo?  maltlnfl;  tbe 
Pillc?p,  tbe  Damage  being  intire,  no  Jnbgmcnr  fljall  be 
giben.  as  tobcte  an  aaion  is  b?ougbt  fo?  iKJojtis,  anD 
fo?  a  malicious  p?ofecution,  anb  tbe  2'fflo?bs  p?obe  not 
actionable  ^  if  intire  Damages  are  giben,  no  jubgmcnc 
fijall  be  6aQ«  anD  as  to  tbe  frconD  part,  \iz  faiD,  tbat 
.  R  2  'tis 


124  Term.  Mich.  35  Car.  2.  R.  B. 

lis;  an  Offence,  toljecefo^e  an  Jnuigment  (tejs  5  but  (t  iis 
not  actionable,  fo?  ijcrc  10  notbin^  cectatn  fo?fiuo?n,  bnt 
tnOat  map  batic  anotbec  Untennmcnt,  4  Rep-  >  5-  3no  be 
fain  if  tbe  mom  t»Hl  not  beat  an  action,  tbe  Eep?cfcn« 
ration  toill  not ;  fo?  tbat  tbccebj>  'tis  not  necclTarilp  im- 
pHcD,  tbat  tbe  ip)artie0  are  pec|ureti,  but  onip  as  Come 
map  infer,  fo?  be  tbat  fo?fujcar0  binifelf  eictraiuiiicialip, 
map  tefertie  €)^ame,  ano  £lep?oacb,  anD  fo?  fettinir  up 
i|5O?n0,  &c.  JnDiSment  lies; ;  aim  tbe  Court  faio  an  aaion 
Iie0  Ji&etoiCe*  9nli  tbe  Court  lifeetoife  faiD,  tbat  tbe  jTo?. 
ging  of  tfje  ©?liec  trja0  but  3Intiucement,  anU  tbat  tbe  ©?. 
ter  ant)  tbe  libel  toere  one  complicate!)  9ct,  anQ  tfjat  an 
asion  toil!  lie.    anH  t&e  Cafe  of  Col.  King  ano  Lake  teas 

titeU,  toSiClj  M&  in  tbe  Exchequer,  nnll  affirmed  in  a 

Writ  of  Error,  tufiere  tfje  paintiff  b?ouo;bt  an  aaton  fo? 
Hefamins  l)im,  anD  faping:  of  bim  De  i0  an  untuit  e^an, 
&c.  tfji0  being  in  a  petition  p?tnteti  anH  publifljeD  ^  anD  tbe 
plaintiff  DaD  JuDgment  becaufe  be  publiOjen  tbe  petition 
ljefo?e  tbe  DeUberp  of  it,  tn&icb  f0  tDe  Difference  bctlueen 
tbe  Cafe  in  tbe  Exchequer,  anH  tbe  Cafe  in  sid.  414. 
|)e  faiD,  to  fap  a  S^an  i0  E]ccommunicateli  is  not  aaion« 
able  5  but  if  a  parfon  p?onounce  ©entente  of  €]CConmiu« 
ttication  againff  a  petfon  not  ercommunicaten,  aaion 
Iie0  ;  anil  CitCU  Roll,  Aftion  fur  Cafe  37.  sinti  'tuja0  faiD, 
tbat  to  fap  of  anp  'BoDp  tfjat  6e  is  a  Difljoneft  ^an  in 
not  aaionable,  bitt  to  pubii^  fo,  0?  put  it  up  upon  poi!0, 
is  actionable;  fo  tU  plaintiff  f)aD  W  Wgment  bp  tbe 
unanimous  Opinion  of  the  Court. 

^he  King  againfi  Aaron  Smith. 

3.  '"1"^  H  I  S  Cerm   Aaron  Smith  toaS   b?oup;Ijt  into 

X    Court,  being  fo?merIp  conbiScD  in  a  Crial  at  Bar 

fo?  Delitiecing  to  Stephen  College,  being  upon  his  Crial 

at  Oxford  fo?  l|)igb  Creafon,  a  paper  of  Jnffructiong, 

full  of  fcanDaIOU0  Eeflections  upon  tbe  King  anD  Govern- 
ment, a0  tDat  t&ep  migbt  as  tocll  babe  bangcD  bini  at  Ty- 
burn, as  Ije  came  h^^  a0  b?ougl)t  bim  tbitbct^  onlp  ta 
mutoet  bim  in  a  little  mo?e  jro?malitp ;  fo?  tobiclj  tbe 
Court  gabe  3luDgment,  tbat  be  iljoulo  pap  a  jfine  of  500 1. 
ffanD  upon  tfie  Pillory  tmice,  anD  be  of  tbe  gcoo  ijeDa-- 
Diouc  fo?  a  CU)el\3c--#ontO,  anD  fiauD  committcD  tilt  de 
pap  it, 

4  Mattoon 
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Mattoon  and  Fitz-Gerard. 

4.  T~^  HI  S  feas  a  flllrit  of  Error  out  of  Ireland  upoii 
JL  a  JuUgmctit  tljftP,  on  a  fpccial  Clertia  5  apoa 
toljicij  tljc  Cafe  appeareD  to  be  tlju0,  John  Fitz-gerard  be- 
ing; felfeo  in  iFee  bp  leafe  nno  Ecleafc,  conUepis  to  A.  B.  c. 
nnn  tljcit  i|)eits,  to  tlje  Ofe  of  binifclf  anD  tfje  pEtt0 
S0a!c  of  bis  T^oUp  facffottcn ;  anH  fo?  Default  of  fucfj 
3!true,  to  tbe  ^fe  of  \)\^  onip  Daugbtec  anD  l:)eic  Catha- 
rine Fitz-gerard.  auD  tbe  Cpcic0  Of  bcc  "^obp  bcffottcn,  ano 
tben  to  W  ©iflec  Letitia  \\\  like  S^annec  (aiiU  fo  to 

OtbcrS)  provided  tbat  Catharine  DO  niattp  tOitb  tbC  COH' 

fent  of  W  tb?fe  Crunee0  (naniino:  tbem)  to  fome  too?tbp 
pecfon  of  tbe  jfamiip  of  Fitz-gerard,  0?  fome  j^etfon  luba 
ftall  immcniatelp  take  upon  bini  tbe  I5ame  of  Fitz-gerard; 
anu  if  Cbe  Do  not,  tbat  tben  tbe  lojD  OlTory,  &c.  anD 
W  Ctnllees  to  appoint  ber  a  competent  l^o^tion  out  of 
1)10  (Eflate,  anD  bee  €(tate  to  ceafe,  anD  go  to  Letitia, 
^iacc  to   John  Fitz-gerard,  toitb  a  Provifo  tbat  tbe  ptlXS 

Of  tbe  TBoDp  of  Letitia,  anU  eucfp  otbcc  Ipecfon  to  tuljom 
anp  (life  i0  tbetebp  limiteD,  0^  ajall  come,  (ball  take  upon 
tbem  tlje  Name  of  Fitz  gerard.  John  Fitz-gerard  Die0,  ba^ 
Sins  no  Jffue  but  Catharine,  tben  an  infant  of  tlpo  ^cat:0 
0ID5  at  foutteen  ^eat0  olD,  Catharine  i0  aiquafntcD 
(but  not  bp  anp  Ipccfop  intece^leD  0?  appo|ntcD  bp  tbe 
Cruf[ce0,  but  onlp  as  a  common  fame)  tbat  Ibe  muff 
mactp  one  of  tbe  jFamilp  of  Fitz-gerard,  o?  one  tbat  Cball 
tmmeDiatf  Ip  take  upon  btm  tbe  Bm\z  of  Fitz-gerard  -,  anD 
tbat  flje  muff  matip  toitb  tbe  Confent  of,  &c.  o|  elfc  tijat 
flje  trill  lofc  bet  caate.  anD  tbat  it  toil!  go  to  b^r  9unt 
Letitia.  gt  ©ittecn  flje  marries  one  Villiers,  uibo  DiD 
not  immeDiatelp  take  upon  bim  t\)z  jQame  of  Fitz-gerard  ; 
febtreupon  Letitia  entereD,  anD  marcieD  tbe  IcITo?  of  tbe 
J^Iatntiff  Franklyn,  Mjo  DiD  not  fo?  Ctoelljc  s^ontbs  af' 
ter  Carriage  take  upon  bint  tbe  Bame  of  Fitz-gerard  ; 
tobetcupon  Fitz-gerard  re-EntcrcD,  anD  upon  tbat  an  Ejeft- 
ment  U)a0  b^OUgbt,  auD  abJUDgcD  in  Ireland  fo?  tbe  De' 
fenDant  ^  upon  tobicb  brre  in  England  a  Hltit  of  Error 
loas  b?ouo;bt,  ano  Holt  fo?  tbe  13Iaintiff  \\\  t&e  mtit  of 
Crcoj  faiD,  be  (iJoulD  make  tb^ec  ic)oint0, 

Fjrft, 
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Firft,  SUfietfiCt  it  be  ncceffnrp  fo?  Catharine  to  fjaUE 
l^otfce  ciljcn  Ijct  0?  not  f* 

Secondly,  S)upporinff  JQoticc  ttccciratp,  it  fljc  IjaO  not 
fufficient  jQotice. 

Thirdly,  jf  (t  bt  nccelTatp  fo?  tbc  lEflb?  of  tfje  piniii' 
tiff  to  take  upon  Dim  immctiiatelp  tfte  iSamc  of  Fitz- 

gerard  > 

Firft.  Botict  is  not  necEfTarp ;  but  bcc  caate  Hjall 
ccafe,  TBccaufe 

Firft,  ^cr  ifatbcr  tol&o  infgljt  bifpofe  of  fjf£f  €f!ate  as 
te  pkafcD,  bat&  not  mane  ll^oticc  uECEfTarp  y  anD  tljECEfoie 
flje  ougbt  to  tafee  Botict  at  bEt  J^eril,  ano  citED  i  Cr.  576. 

Secondly,  15?  t&e  fame  Eeafon  i^e  taltE0  laotice  tije 
batb  an  Cf!atc ;  bp  tbe  fame  Eeafon  flje  muff  tahe  jl3o> 
tice  boU)  flje  batb  it,  a0  if  lije  be  to  fet  out  bet  Citle  in 
titngins  an  action,  o^  anp  Action  b^ougbt  againll  Oei*  5 

ant  CitED  Dyer  192. 

Thirdly,  Cbe  lain  batb  not  appointcu  febo  fball  gibe 
l5ot(ce,  anD  tbcn  fljc  muf!  tafee  5I2otice  at  bet  ^Erd  5  anD 
titeU  4  Rep.  Corbett'S  Cafe,  i  Cr.  391. 

Fourthly,  Cbe  DEfEnliant'0  Mitt  Catharine  batb  tbe 
fame  0^ean0  to  come  bp  l32otice,  a0  Letitia  batb  -,  anD 
CitcD  2  Cr.  452.  Hob.  51.  Jones  207. 

€)fcjc(tion0  againff  bim  be  faps,  are,  2  Cr.  56.  tobicTj 
be  fapia!  10  fo?  papment  of  a  legacp,  tobicb  ex  natura  rei, 
is  not  payable  till  a  DcmaiiDs  but  it  toEte  otberirife  if 
a  €)um  in  <^?of0»  Popham  lo^  anD  8  Rep.  92.  be  faj)0, 
toa0  tbe  (^?ounD  of  tbc  Kefolutlbn  in  Ireland  ;  but  be  en* 
DeabOUtED  to  Difference  tbi0  Cafe  from  the  Cafe  of  Frances, 
8  Rep.  92.  fo?  tbere  tbe  l9?obifo  tDa0,  if  be  DiflurbED  tbe 
€icecuto?0,  tobicb  i0  a  Q^attcr  dehors,  anD  tfje  Eefolution 
in  tbat  Cafe,  tbat  Botice  ougbt  to  be  jytbon,  f0  not  ne= 
cciratip  to  tbe  JuDgmcnt,  fo?  juoffment  ougbt  tberc  to 
be  giben  fo?  a  Defect  in  pieaDinff,  foil,  fo?  facing  be 
DiffutbeD,  &c.  but  lapinfl:  no  9ct  of  Diffurbance,  &c.  TBut 
tbe  Cafe  tobicb  be  Dotb  oppofe  to  Frances'0  Cafe,  10  tbe 

Cafe  of  Fry  anD  Porter,  enteceD  Mich.  2  2  Car.  2.  Rot. 
592.  R.  B.  tobere  bp  Hale  Cblef  3luft(ce  anD  tfje  whole 
Court  it  toa0  boJbcn,  tbat  no  Jl3otfce  in  tequifite.  ®ome 
be  faiD  tooulD  Diftlnguilb  Fry  anD  Porter'0  Cafe  from 
Frances'0  Cafe,  becaufe  in  Frances'0  Cflfe  it  10  to  tbe  ^eic 
at  latD,  anD  fo  tie  muff  tiabe  gab  it  {joUiebEr  j  tut  not  fo 
4  in 
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in  Fry  ann  Porter's  Cafe  -J  but  tfjere  is  no  fuclj  Eeafcn 

BtUfU  in  Frances's  CafC.     9S  tO  Mallorie'S  Cafe  in  t^£ 

5  Rep.  it  comes  not  neat  tlje  Ecafon  of  out  Cafe,  bc= 
caufE  a  pecfon  not  concerneo  (Tjall  not  be  bounu  to  tnkc 
5I5at(cc  of  anotljEi's  9cts,  tijat  tljctcfo?e  a  pcrfcn  tliat 
is  concctncD  fljiU  not  ^  Ije  citcU  Dyer  354.  ^e  fain  tbat 
an  peit  at  lain,  ougfjt  ratbet  tDan  anotljet  to  tafee  150^ 
tice  of  tf)E  ^ctis  of  fjis  anceffo?,  fo?  tf)cte  is  a  l£)?iuitp  be- 
ttoccn  t&em  ^  anU  if  Debt  teas  b?ougl)t  againft  bet  upon 
an  ©bligatton  of  bet  ^nceffo?,  (be  migbt  (belter  bcrfelf 
unccc  tbis  €^nu  (be  fpeafes  nold  if  it  tocce  upon  a  bnltu 
able  Confitecatton,  fo  as  not  to  be  fraubiilent  ^ )  anu  tu 

tCD  Jones  580.  Winch.  109.  bcf0?e  tbe  ©tatute  of  Marie- 
bridge,  tiJbece  tbe  iDeit  comes  in  as  a  puccljafcc  of  an 
Cflate  from  U&  anccRo?,  \)2  tuas!  not  in  dOarD  5  anU  nolo 
in  an  Action  agninft  btm,  tfje  ]pavcl  (IjaSi  Dcnuic  fo?  W 
l^onnge,  &c. 

Secondly,  jf  Bctice  bc  nectflatp  'tis  WW  ijibcn,  (l)Z 
is  to  no  tlDO  Cbinrys  ^  Firft,  Bot  marrp  luitbout  Confcnt 
of  Stuffees  h  auD  tbis  (be  loas  tolD :  So  lihctoife  tbat 
Secondly,  %l)e  ougbt   to  niattp  one  of  tbe  Bamc  of 

Fitz  gerard,  0?  Ulbo  (boulU  immediately  taketbc  Jl^flttie  up= 

on  bini  i  ant)  (f  (be  bo  not,  bet  i^unt  Letitia  i^au  baue  bcc 
€ftate,  auD  (be  to  lofe  it  ^  but  inoeeD  tljis  Botice  tuns 
not  bv  one  concerncb. 

Thirdly,  '€(0  oiilp  cequitetf.  tbat  tbe  JfTiie  of  Letitia 
fijall  take  t(}at  s^ame,  but  not  tbe  IpuobanD,  f02  no  (Ufc 
10  linutteb  to  bmi  ^  anu  fo?  tbcfe  Eenfon©  be  p^apcD  tbat 
tbe  Jubgment  nilgbt  be  teUCCfcD.  Herbert  ccontra  con- 
llOerCD,  Fii(i,  Cbe  Jl^aturc  of  tbtS  Conbttlcn.    Secondly, 

3if  Notice  be  nfceiTnrp.  Thirdly,  2f  fo,  'tis  not  tuell 
giben.  Firft,  'Cts  a  Conrntion  fo2  bcfftoping:  an  (Sffate, 
lubicb  is  ODIOUS  in  Lnb),  anb  likciotfc  in  Eeficatnt  of 
^arclaije,  lubicb  10  a  xjotb  CouDition  bp  tbe  Clbil  lato, 
tobtcb  is  tbe  CCitiGliom  of  tbe  grcaieft  part  of  Q9anl?tnb, 
Cbe  Difference  bettoeen  a  Conbitton  aiio  limitation  is, 
tljat  a  limitation  is  not  in  tbe  li^artp  btmfclf  lubo  batb 
tbe  Cftate,  but  a  ConDition  is  nnnevrb  to  tbe  €(tate, 
aiiD  is  compulfo?p  ^  be  benieb  tbat  tbis  luas  a  ConDition, 
but  tatbcr  tooulD  compounb  tbis  0Battcr,  auD  call  it  a 
conbitional  limitation.  Secondly,  Jl^ottce  be  faiD  was 
necclTarp,   tDccc  are  tb?ce   CDinffS  of  an  equal   €on= 

(Iructlon, 
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fliuction,  viz.  a  CE(!niticnt,  a  limitation  of  an  CJfc,  aiiD 
an  Q:t  of  paiiiamcnt  ^  anU  Oe  faio  fie  fcaicclp  kncto  anp 
Eule  applicable  to  one,  lubicfj  DID  not  fecbe  fo?  all.  l)t  faiD 
upon  Conntuftioii  of  an  3(t  of  parliament^  tfjc  ^Unp  10 
to  rcfo?t  to  tlje  lato-mattccEi,  0?  p^opounn  if  fnclj  a 
Clucflion  tons  put  to  t&eni,  ann  tijcn  to  confioei;  toljat 
i^nftocr  tljrp  toouID  mafee,  anD  fo  ftciUe  out  tije  @)cnfc  of 
tfje  aa.  Jpe  faiO  tljat  {]ete  toe  ate  in  tbc  Cafe  of  an 
^ife,  antJ  of  a  Connttion,  toljiclj  10,  a0  to  tlje  lE)actic0, 
in  jOatuce  of  a  pnuate  lato  ^  anO  tfjat  tljcrefo^e,  if  John 
Fitz-gerard  ijaD  been  a0UrO,  toljat  no  poit  intenD  jjoui: 
Daugljtcc  fljiill  lofe  Ijct  Cfiate  if  fl)e  inatr)?  anotbec  tijan 
n  Fitz-gerard,  0?  toljo  (IjnU  tafee  upon  bim  tbe  J15ame  of 
Fitz-gerard,  im{ef0  flje  bn^e  l5oticc  of  t{ji0  Ecfttaint  t 
Cpc  uioulD  baUe  rntijei:  been  full  of  JnUignation  at  tfje 
i^bfutDitp  of  tbc  Clucnion,  tban  fcemtD  to  oton  anp  fuclj 
3!ntcnt ;  fo  tijat  nltOcUffij  Ijeie  no  Intent  of  John  Fitz- 
gerard  appeac0,  tljat  fl)e  fljafi  baije  Notice  ^  pet  OTon' 
llruaion  of  lato  toill  fupplj)  t&e  Jntent.  t>z  (aitl)  Ijc 
jknoiyg  onip  tb?ce  Cafe0,  tobete  jl^oticc  10  not  teqinOte* 
Firft,  Jn  Cnfc  of  a  CoiiDition  p?CCcDcnt.  Secondly, 
CObece  tbe  Sbmff  tbat  tbc  \pmp  I0  faouiiD  to  talte  No- 
tice of  i0  of  a  publick  Bature,  a0  tbe  tDcatl)  of  an  91"-- 
cuinbe!it.  Thirdly,  3in  Cafe  Wjnt  tbc  partp  take0  it 
upon  bimfclf^  niiD  tb(0  be  fnps  10  tbe  Eeafon  of  tbc 
Difference  bettocen  a  ConOition  in  an  ©bliptton,  ann  a 
ifcoffnicnt,  fo?  tbat  in  Cafe  of  an  ©bliuaticn,  tfje  ©bli« 
QOi  tuUc0  It  upon  btnifdf. 

Ipe  faitb  tbat  tbere  id  a  (jccat  DifTccence  betUiccn 
Fry  anO  Porter"0  Caff,  anD  Frances'0  Cafc,  ano  tbat  tbe 
main  Ecafcn  of  tbe  ©pinion  U\  Fiy  niiB  Porter"0  Cafe 
tbat  ItJotice  toad  not  necelTarp,  toa0,  bcciiufe  'ttoa0  in 
tbe  Cafe  of  a  putcbafcc  -^  fo?  bp  tbe  fame  Ecafon  fijc 
couiD  UiU  l^otice  tbat  flje  ban  an  €(!ate,  bp  tbc  fame 
Ecafon  flje  coulo  take  Botice  upon  tobnt  Ccrm0  ^  but  in 
Cafc  of  an  J)cif  at  tato,  \)C  id  in  bp  Couifc  of  lato, 
nno  tlnnhQ  bimfdf  fccuce,  ann  tbcrEfu?e  Jl^otice  (Ijall  bz 
tcquifitc.  Thirdly,  €bi0  513cticc  i0  not  tocll  fs^Un,  fo| 
it  cucbt  to  be  certain,  anU  bp  a  }f?crfon  certain  5  anD  fo? 
tbat  CltfD  Grcen'd  Cafc,  6  Rep.  QnD  tbc  J^oticc  tljat 
is  bete  founo  to  be  frtbcn  10  not  gooD,  bciiin:  per  diver- 
fas  perfonas,  not  muniniy  anp  ,  anD  it  mnp  be  incertain 
3  Eumout 
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Humour  0?  common  JTamc,  1)2  fniD,  tijat  tlje  (Llimtx 
15  faultp,  ann  upon  tiiljicfj,  n0  tijis  Cafe  10,  tijei?  camiot 
giDc  Juusmeiit,  foj  a  acrota  is  iu  0nUivz  of  tDe  13|c= 
iiudfo,  iT.iD  Juoixmcnt  in  tlje  jOatuce  of  tlje  Conclunoii  ^ 
ano  tijo'  it  be  tfue  in  2Ilo?O0,  pet  no  JuOffmcnt  can  be 
QiMzt],  foi  'tis  founn  tljat  flje  marrieD  toitbout  tbe  Con= 
fent  of  Ctuffceo,  tDljic!)  map  be  true  ^  anD  pet  flje  batfj 
committcti  no  ©ffcnce,  fo?  tfje  Cruffeeg  map  be  DeaD, 
ano  tbeii  Hjc  oujjfjt  to  Ijatje  t(je  Confeut  of  tOeic  pzits  j 
0?  tijep  map  bai)c  no  l|)eir0,  anD  tben  flje  neeng  no  Con« 
fent.  €)0  liketuife  'tis  founD,  tDat  flje  maicieD  Viliers, 
tofjo  immetiiatElp  after  S^arria^e  Did  not  take  upon  bim 

tbe  Bame  of  Fitz-gerard  :  jOotD  tbc  CdlOjDS  of  tt}C  \plQ' 
Uffo  ar?,  (hail  immediarely,  tobicb  map  a0  pjoperlp  be  bZ' 
fo?e  39acrtaQ:e  as  after.    Fourthly,  m  faitb  tbat  Frank-- 

lyn  10  30  muCb  bOUnD  to  tahe  tbe  Burnt  of  Fitz-gerard 

a0  tbe  5)U0banD  of  Catharine,  fo^  otbertoife,  be  fljoulo 
Difiiibcrit  im  ottin  Daugbter,  to  pjefrrbe  tbe  €ffate  in 
tbe  jI5anie,  anD  pet  be  fruRratcD  in  bis  Intent  5  tobicb 
liDa0,  tbat  Ebeip  one  to  tnbom  anp  of  tbc  afes  fljoulo 
come,  fljoulD  take  tbat  JSame  upon  tbem  ^  anD  if  Le- 
fitia  anD  (jer  |3U0banD  fijoulD  not,  fome  Perfons  to  whom 
the   Eftate  comes,    take  not   upon  them  the  Name  ;  auO 

if  tbcp  Do  not,  tbcir  Cb(lD?en  arc  not  bounD  to  Do  it, 
fo  tbcp  fccm  as  erp?eflp  obligeD  as  tfie  otbcc  5  tD&ece« 
fo?e  be  p^1peD  tbe  ^juDgment  niiffOt  be  affiirmeD, 

Jpe  inOftcD  upon  tbc  Ellle,  Quod  noftrum  eft.  Cms 
defedJu  vel  fafto  noftro  amitti  non  debet,  anD  inRffcD 
tbat  tultfjout  l5otice  berc  teas  no  Default ;  anD  tbat 
latDS  not  p?amulffeD  arc  as  if  tbcp  tuerc  ffill  in  t\}z 
'B^eaff  of  tbe  laui  giUcr,  &c.  pz  faiD  tljnt  tbe  Eule, 
tbat  tDben  no  15oDp  is  bounD  to  giue  jl5otice,  tbat 
tbe  pactp  i^  bouno  to  take  JI5otice,  is  m\  abfucn  one  5 

puis. 


Barrow 
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Barrow  and  Gameach. 

5.  /^  N  E  fe(feD  of  Blackacre  tJEl)ife0  it  tO  W  pOtinfffC 
V_y  S)Oii  in  jfce,  item,  3  gftje  anD  bcqucatl)  to  mp 
HenrlJ)  belOliED  COlfe  Frances  Gameach  all  nip  jfcecljOlD 
lanuji  in  D.  to  (jalje  anD  to  bold  Diiting  Ijec  natural 
life.  Item,  31  gibe  to  Dec  fo?  Life  tfte  Laniis  toijiclj  31 
fjolD  of  G.  T.  Item,  31  jyibc  to  Oec  all  tljc  lanl»0  tfjat  3j 
purc&afeD  of  J.  s.  to  babe  nno  to  fjolD  During  fter  £ife» 
Item,  31  gibe,  grant,  aiiD  bcqueatlj  nip  faiD  lanD$  to  Ed- 
ward Gameach  mp  @>on,  aUD  1)10  Jpcito  fo?  CbEt  5  anD  up^ 
on  a  fpCCial  aiecDia  fOUnD  at  tlje  Grand  Seffions  at  Gla- 
morgan, tbe  €iUE(!ion  bias,  tDljetljer  hv  tljis  Dcbife  t&e 
lLanii0  purcfjafcD  of  J.  S.  onip  paflcD  to  Edward  Gameach, 
0?  tDbetber  tlje  UanDg  in  D.  anD  s.  palftD  lifeetoifc  5  auD  aD» 
juDgcD  tljerc,  tljat  all  t&e  UanDS  palTeo  to  Ed.  Gameach 
after  Frances  Gameach'o  Dcccafe ;  anD  Upon  tbi0  3IuDg-- 
nient  a  COrit  of  (£rro?  tons  bjougijt,  ano  Pollexfen  fo? 
tbe  13Iaintiff  in  tbe  lOtit  of  €tro?  argueo,  tljat  onIp  t&c 
lail  mention  CD  ILanDg  purcbafeD  of  }.  S.  do  par0.  l)t  faio 
tbe  Cafe  tbat  conie0  tbe  n eared  x\M  Cafe,  i0  tbe  Cafe  of 
Spirt  anD  Bence,  i  Or.  568.  auD  after  applping  tbi0  Cafe 
be  faiD,  tbat  (n  tbe  p?incipal  Cafe  it  did  appear,  tbat  tH 
^^eftato?  unDecffooD  tbe  Cffca  of  tbe  CJaojDs  tucil  cnongb, 
fo?  \)z  Iiniit0  tbe  ficff  €Rate  to  W  ®on,  anD  bi0  ^cir0, 
anD  after  be  finiit0  tbe  C(latc0  to  \)\^  UXiiz  During  bee 
natural  life,  anD  tben  come0,    Item,  1  give  my  faid 

Lands,  not  all  my  faid  Lands  to  my  Son  Edward  :  S)a 

tbat  it  fecni0  tbe  Ceftato?  Uneto  tttcll  enougb  tOe  jfo^ce 
of  tbefe  a:2Io?D0,  anD  inteuDeD  tbep  C^oulD  carrp  onlp  tbe 
laft  mentioncD  Cffate ;  tobrrcfo?e,  &c.  Powell  econtra.  rpc 
concclbe0  not  onlp  tbe  lanD0  purcbaffO  of  J.  s.  paf0, 
but  all  tbe  otbcr.  IDe  fap0  tbe  ClIojD  (faiD;  rcfer0  not 
proximo  antecedent},  but  to  tbe  C^LlbOlC  5  anD  fo?  tbat 
citeo  I  Inft.  20.  tobcre  an  Cftate  to  A.  fo?  life,  Ee» 
niainDcr  to  B.  in  €ai(,  EematuDer  to  C  in  forma  pra'- 
dida  i  tbe  laenialnDcr  to  C  i0  boiD  fo?  3lnccttaintp,  fo? 
tljat  pra-did'  goes  to  tbe  CS-lbole,  otbeituife  bnD  it  been 
forma  eadem.  f)e  CiteD  Roll,  Eftate  8^9.  anD  Roll,  Pa- 
rolls  351.  cpe  faiD  tbat  all  paf0  to  tbe  @^on  fo?  tw 
Ecafon,  bccaufc  fje  fijeU!0  pattlculatlp  to&rcc  tOe  lanDs 
3  lie 
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iic  tDljtclj  fje  gitiejs  to  t^c  iES^Iifc,  a&  tljc  lanus  (je  puc^ 
cijafeD  of  J.  S.  tlje  Lantis  Ijc  IjolDS  of  G.  T.  &c.  but  toljcii 
ije.  neUifcS  to  IjiS  €tOn,  fje  Caps  generally  my  Lands  : 
iBoU)  if  6e  I)atJ  intcnucB  but  n  part  of  tfjcni,  be  lucuio 
Ijij^c  faiD  Cbc  lail  mentioncu  lanti0,  o?  Cbe  iLanHS  Ipins  "i 
facfj  a  place,  &c.  roc  fain  it  tofU  be  gcanteu  bim,  tbat 
if  tbe  iBaiUs  ban  been  ail  tti})  fato  ianti0,  tbni  tbe 
ejtlo^o  All  ujoulD  baue  caccieu  tbe  ©Ilbolc  5  anD  be  fattb 

indefinitum  equipoUet  univerfali,  10  n  EUlC  til  !laU),  aS 
tDell  as  log(clt.  I5)c  citcti  2  Leon.  T90.  anD  p?apeD  tbat 
tbe  JiuDgment  migbt  be  afficmctj  ^  to  tobicb  tbe  Court  in. 
clineDj  nno  aftetuiaciisj  tbe  31«l'gment  lua^  afficmeD  una 
voce. 

Hudfbn  (tnd  Cook. 

6.  "QUCKBY  ^eti'cant  mouen  in  tbi0  Cafe,  febcrcin  i  vent.  359. 

O  tbe  plaintiff  ban  b?ougbt  an  Aaion  fur  Cafe  n^ 
0ain»I  tbe  Defendant,  fo?  cauOng;  bim  to  be  arrcficD  fo?  a 
€aim  in  an  Jnfcrioi  Couct,  tobicb  atofe  isjitbout  tbclc 
3iuci0Diiticin  of  tbat  lourt :  ^e  moDeD  tbi0  Caufe  before, 
?M  cit£d  a  Cafe  latclp  aDiubgcD  in  C.  B.  in  tbe  Lord 
Keeper  North'0  Sime,   anO  moljeD  again  in  Lord  Chief 
juftice  Pemberton  6  CiniC  ;  anJJ  anotbet  a5)UUSCn  in  tbe  Ex- 
chequer in  Chief  Baron  Hile0  Cime,  toljece  tbe  H^lHlntiff 
in  lifec  iiaion0  IjaD  3uti[jment ;  anD  faiD  tbat  in  3!nfcrioi 
<2roiirt0  tbep  bolD  tbem  to  fpccial  'Bail  in  asiong  of 
Crffpai0  upon  tbe  Cafe,  &c.  anD  bolD  €]cecutoj0  to  fpe« 
£ial  TiJail,  anD  tbat  tbep  accept  no  rBail  but  lubat  Itbe 
tDitbin  tbe  Jurleotction  of  tbe  Couct  ^  fo  tbnt  a  Q3im 
nidp  babe  terp  gooD  'Bail,  anD  pet  lie  bp  it,  tubicb  Jefferies 
Chief  Juftice  atfitnicD,  anD  faiD  tbat  bimfcif  niobcD  tbat 
Caufe  in  C.  B.  after  Pemberton  cnnie  upon  tbe  05cncb, 
anD  tbat  it  toa0  fo  aDiuDgcD,  anD  tbctcfo^e  in  tbi0  Cafe 
tbe  plaintiff  lifeetoifc  baD  bis  JiUDgmrnt  ^  but  tbep  bcin 
tbat  no  action  UioulD  lie  againff  tbe  ©flSccc  tbat  acceltcD 
|)ini,  being  fo?  a  Caufe  tbe  Court  baD  Jun'sDtaion  of  ^ 
no?  tDoulD  a  Olirit  of  Crro?  lie  in  fucb  Cafe,  fo?  'm  ta 
ea  againft  tbe  jaeco^D,  tobicb  laps  it  to  be  infra  Jurif- 
didionem. 

S  I  The 
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^he  Eaft-India  Company  and  Sandys ;  puis. 

7. 1  rpenrn  not  tfjc  150011111(110:  of  Holt'0  argument,  Out 
1  *|  finD  6e  mane  tuio  lE)omt0 : 
Firft,  co&ctfjcr  tlje  Lettctjs  [patent  gtantcn  to  t&c 

Eaft-India  Company  be  JJOOO* 

Secondly,  3if  {jooD,  tD&etfter  It  enable©  t6em  to  Djinu 
tijis  aaioti. 

^E  citcD  tfjE  pieamble  of  3  Jac,  cap.  6.  tuSecebp  ft  op* 
pear0,  t&at  tlje  l^ing  San  fnco?potateo  nfljecg  S^ercfjants 
to  tratic  into  t&e  Dominionjs  of  Spain,  &c.  to&etebp  none 
but  ti)cmfclbe0,  and  fucb  as  tfjep  feaU  tbinii  fit,  Ojall  take 
'Benefit  of  tfje  fato  Cbatter,  be  faiD  notbfng  Icfs  tbait 
an  9(t  of  patliament  couio  fnbalibate  tfiefe  letters  pa. 
tcntjs  5  but  tOeiem  tbep  Do  not  contemn  tbem  as  utiiaujr 
fill,  M)itb  cettainlp  tbep  tooulo  baue  Oone,  if  tije  paiiia* 
mcnt  baD  juDpo  tbem  agaiUft  lato. 

Cben  be  citeD  manj)  p?eceDent0  of  JLetterjg  Patents 
granteo  bp  fiClueen  Elizabeth,  &c.  of  fole  CraDe  to  fomc 
pactfculac  pecfons,  etcUifiije  to  otbers,  as  into  China, 
&c.  ano  fo?  9utbo?ities  of  Halo,  be  citeo  2  Browni.  296. 

Moor  675.  anO  in  tbe  14  Car.  2.  cap.  24.  tbe  Eaft-India 

Company,  &c.  ate  faio  to  be  of  gteat  9lDJjantag:e  to  tbe 
publtcit,  fo  fat  loas  tbe  parliament  from  tbtnhinir  tbem 
a  $^onopolp  0?  ©?ieuance  5  fo  be  concluDes  tbat  tbe 
J^ings  i0?ant  erclufibelp  is  gooO ;  anD  aomittinef  it  booo ; 
tben  Secondly,  Cbis  Patent  is  a  ffooo  (Sjouno  fo^  tbis 
action,  fo?  'tis  a  jTrancbife  tiibetein  tbep  babe  an  3inberi- 
tance.  as  if  the  mng  grant  a  Keturn  of  mrits,  o? 
a  laic  to  one,  and  anotbec  intcrmeOIe,  Aaion  fur  Cafe 
lies  5  and  fo?  tbiS  be  citen  22  H.  6.  24.  n  H.  4.  47. 
|)e  faitb  tbe  Companp  batb  a  Ccuff  in  t&em,  and  bade 
been  at  great  Cbarge,  and  fo  p?aps  tbeic  Sudgment  foi 
tbe  Plaintiff. 

Treby  on  tbe  otbet  Side. 

^ere  is  an  action  b?OUgbt  bp  tbe  Eaft-India  Company 
againfl  Sandys,  tobeceiu  tbep  declare  tbat  tbe  jKing  incoi* 
po?atcd  tbem,  &c.  tuitb  a  penaltp  tbat  be  tbat  l^iaH  trade 
to  anp  part  toitbin  tbeic  patent,  (lEiall  forfeit  W  tSoodtf 
and  S)bip,  one  Sfeoietp  to  tbe  JKing,  and  tbe  ot&ec  g^oietp 
2  to 


e 
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to  t&e  Companp  ^  anti  furt&ec  be  impiifoneri  at  tfje  lying's 
mniy  anD  to  giue  ©ecucttptfiat  fo?  tt)E  iTutute  Jjefljaii  hqc 
fo  ttaDe  :  ^0  tobtcl)  tDe  Defenoant  Ijatij  pleaneD  18  e.  ^. 
Stat.  I.  cap.  3.  upon  to&it^  tbcte  is  a  Demurrer ,  |)e  maDe 
tge  Tame  potnt0  Holt  did. 

Co  tge  Firft,  mDetUet;  tiittz  IcttecjS  pdtent0  ate  gool^j, 
02  DoiD* 

Firft,  Cljep  ate  goon  to  malie  tfjcm  a  Coipo?atton,  an6 
tliep  map  appip  to  tDemCelueis  all  'Bene6t0  oe  ULtane, 
it  ttep  toiii,  t)ut  pet  not  To  a0  to  obartict  tu  Ctaoe  of 
ctl}er0  of  tbe  king's  ©ubieas.  ^e  faiD  tljat  tOefc  ftino 
of  l^atento  baue  not  efcapeo  tbe  Obfetfiance  of  learneo 
^enj  anneiteD  2  inft.  s4o.  1  Roll  225. 

^e  acftnotrfeDges  tbe  K^tng^g  )p>;eroo:atiDe  j^teat  (it 
C^attet0  of  mat  anti  l^eace,  bttt  To  itmttcQ  a0  not  to 
guct  anp  of  bi0  €)Ubiect0.  lg)e  ag;tee0  tbe  Defctiptton  of 
a  ^onopolp  in  tbe  €)tatute  21  Jac.  atiti  tbe  3  la(l.  to  be 
)utt  Defcttptton0  ^  anD  rap0  tbat  if  be  can  make  out  tbe 
€tane  to  tbe  Eaft.  indies  a  latnful  Crane,  tben  tbi0  iB  a 
S^onopolp  toitljfn  tbat  Defcciption,  <55enecal(p  ^ctcban* 
tiife  is  alU)ap0  laiuful  anD  commcntiable  fo|  tbe  comfo^a' 
bic  tibing:  of  0^anfeinD,  anD  furnifljing:  ouc  Countrp 
toitb  tbe  ifruit  anD  OBleOIngd  tobfcb  anotbct  Coimtrp 
batb,  anD  it  toants  5  anD  tbat  tim  i0  latoful  fO|  euerp 
<01^an  to  cmplop  binifelf  about,  anD  ougbt  to  be  a0  ftce 
30  ate  5  anD  tbat  lubecea?  9p?.  Holt  baD  citeD  Grotius  de 
Jure  Pads  &  belli,  i)e  tnoulD  Cite  bim  a  tobole  "Booft  of 
tbe  fame  ^utbo?,  viz.  bis  Mare  liberum^  tobEceiu  be  en-- 
Deaboui:0  to  p^obe  tbat  Ctabe  ougbt  to  be  free* 

31f  tbi0  be  a  latoful  CcaDe,  anD  tbe  DefcnDanfc  i0  re« 
fieaineD  ufino:  it,  tben  tbefe  patents  are  a  cponopolp, 
II  Rep.  53.  86.  ace  tbe  main  <S?ounD0  W)\}^  one  cannot 
be  reftraineD  bis  latoful  CraDe  ^  anD  i  Roll  4.  no  ^e- 
cbanick  0?  ^crcDant  can  be  binDjcD  but  b^  95  of  Par* 
Iiament,  a  Cljactcc  to  binDet  Craoc  at  @ea,  10  boiD  5 
a  patent  tbat  onip  a  bunDjeo  pecfons  (ball  ttaDe,  is  not 
ffooD.  Cis  not  iatDfuI  fo?  anp  C^an  to  btnD  bimfelf  not 
to  traDC.  2  H.  7.  6.  II  Rep.  5V  2  Leon.  210.  Moor  242= 
'BonD  not  to  go  out  of  one's  U^oufe  bolD,  fo  tooulD  a 
Bono  not  to  nauigate  to  tbe  Eaft-lndies  t,  anD  if  in  fuclj 
Cafes  tbe  €)Ub|cct  cannot  reOrain  bimfelf,  tbe  I^ing  can* 

not  mucb  mo?c  ^  if  tbe  l^inQ;  cannot  alter  tbe  p?opcrtp 

of  tbe  ^ubjea  in  a  pennp,  be  cannot  Dep?ibe  bii«  of  tlje 


134  Term.  Mich.  35  Car.  2.  R,  B. 

0pcansfie  acqiiircti  it  6^  3  inft.  182.  faitfj;  t&cfc  pa« 
tents  Ijaue  aliuapis  been  toitljout  lalD,  t&otifflj  ncDec  Mt&= 
out  jfrienDjJ,  n  Rep.  88.  Peche'js  Cafe,  2  Inft.  61.  H.  8. 
grantcD  to  tlje  College  of  pi)pftciau0  t&at  tfjep  f[)oiilD 
Ijatie  tbc  iiceiiQng  (ucfj  a0  fijouID  p?aatce  pljfficfe,  &c. 
nm  tljat  none,  but  fuc&  00  are  iicenfeU  bi»  tficm,  fljouiD 
p?aft(ce,  &c.  pet  t()i0  toa^  not  tljouglji  gooD  tnitljout  art 
as  of  parliament*  €fjc  patent  fo^  tfje  fole  pjintino;  of 
jLati)  'BooUS  came  fn  ducKton  in  tljc  ^ear  1668.  anu  ma 
tefccreo  to  ail  tijc  JuDijes  of  England ;  toOo  upon  great 
SDebate,  anD  mnnp  fpeciouss  Eeafono  utgeti,  n-ei  tfjat 
Plfntino;  toajs  a  late  3lnbcntion,  m&  in  Batm£  of  a 
proclamation,  tDat  it  IjaO  altoapjs  been  unUec  tfjc  Care 
ann  poujcr  of  t&e  ©obctnment,  t&at  tfje  Mins  ma^t^  tfjc 
3uDffeg  ftjfjo  ffitie  tljofe  Euleg,  anD  t&erefo?c  ougftt  to 
fiabe  m  fji0  Potocc  t&e  publifljingr  of  tfiem^  yet  tfjc 
^uDges  DID  cettifp  tbat  tftofe  petfons  tljat  ijabe  acquirea 
Copic0  of  lain  TBool{0,  migljt  latofullp  p?(nt  t&cm  ^  (but 
afterU)ntD0  (n  tlje  $^oufe  of  lo?D0,  31  tOink  tbi0  £J9attec 
lDa0  Otljettoifc  fcttleD,  fed  qusere).  ^z  tWM  t()(0  Point 
fltongl?  fOKififD,  by  Magna  Charta  cap.  30.  tljat  t(}i0  U)a0 
nwDe  fo?  ^ercbant  €)tran5er0  Ije  confeire0,  foi  EngiiOi- 
men  ijnD  tfje  liberty  bcfo?e  5  but  pet  Ije  f^ctog  tfiat  $^ec« 
c[jant0  @)tranffcr0  coulD  not  be  IjinDjeD  nifi  publice  pro- 
hibiti,  iuljtcD  fap0  tlje  Comment  ougljt  to  be  ly  M  of 
Jp>arliament,  x  Inft.  57.    ji;e  clteD  tljefe  feueral  S»tatute0 

2  E.  3.  cap.  9.  9  E.  3.  Stat.  i.  cap.  i.  14  E.  3.  Stat.  2. 
cap.  2.  18  E.  3.  Stat.  i.  cap.  3.  i0  pleaDCD.    25  E.  4.  Stat. 

4.  cap.  2.  38  E.  3.  cap.  2.  t&efe  S)tatutc0  p?olj(De  fo?  a 
irreeDom  of  crabe,  27  H.  6.  cap.  i.  4  E.  4.  cap.  5.  3  e. 
4.  4.  26  H.  8.  10.  a  potoer  10  giben  to  H.  8.  Durfnff 
life  to  licenfc  o?  mUblt  tlje  Crpo?tation  of  ljome=b?eD 
CommoDit(c0,  0?  jmpojtation  of  lo?eiQ:n  CommoDitieg ; 
toljicD  tljat  ming  tooulo  nebec  Dabe  accepteD,  if  ijc 
coulD  otljettoifc  ijabe  Done  it,  toitljout  an  aa  of  patlia-- 
ment,  being  a  Pjince  tljat  infiftcD  upon  610  pjcrogatibc, 
80  muc[)  a0  anp  of  tie  p?ogenitoi0,  35  Ei.  cap.  7.  the 

two  laft  Paragraphs,  anD  i  Jac.  z$. 

'€10  obicScD,  tljat  tlji0  10  a  CtaDe  toitlj  9InaDrl0, 
anD  fo  uniatoful  toitljout  Licenfc  5  fo?  t&at  tljcp  are  per- 
petui  inimici,  anD  Cite  Calv.  Cafe,  17  Reg.  182, 

3  *Ci0 
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'^fs  true,  'tis  t\)tte  fatO  tfjcp  nre  perpetut  inimlci  5  tut 
if  tlj>it  be  meant  of  a  fpjcttual  22iatfare,  'tis  as  mucl) 
agamlt  tlji'  jpatcnt,  as  apinll  us,  fo?  tlje  fi\ing  cannot 
bp  1)10  15iitcnt  Difpenfe  toitl)  t[)e  Canon  of  ^cciptuce* 
Cijcte  is  a  ftcange  ©pinion  in  12  H.  8.  4.  tljat  a  l^flgan 
cannot  fiaije  an  action  of  13attccp.  'Cis  fanatical  to 
tijink  t(je  Ctane  to  t&e  Eaft-Indies  unlatuful ;  anu  if  bv 
Enemies  aic  uicant  acfual  Warfare,  'tis  plain  not  to  be  ttuc", 
fo?  tljat  tljete  are  nianp  Leagues  betujeen  our  King  anD 
Pagans.  &c.  2  Brownl.  346.  IS  Citeti  ^  auti  tljiS  iS  all  t!je 
9ut()0?itp  be  batD,  nno  tijerein  tbe  Eecojn  faiti  to  fjaue 
been  fecn  bp  @ir  Edward  Cook,  fje  toifljES  U  coulD  IjaMz 
fecn  it  too  ^  botoeDcr  it  toas  but  one  Eeco?B,  ano  tijat  not 
backeD  tuitfj  anp  p^aaice  fincc ;  be  confinccs  tOc  Reafoii 
tljctc,  tOat  tbe  lining  puttlne;  fpccial  ConfiDencc  in  tlje 
part?,  ffaUE  Ijim  liccnfe ;  but  tljis  SLicenfe  bere  ejctenns 
to  t^c  p?efcnt  C^embers,  aiiD  tbcit:  cpeirs,  lubcn  of  21 
^cars  of  lap,  anD  tbeir  $lpp?cnticcs,  anu  all  luljom  tljep 
ftali  liccnfc  3  U  faps,  'ti^  not  otoneD  tbat  tbtj)  toete 
3!nfiOEls* 

objeaed,  C&at  Ctatic  cannot  be  managcn  but  b?  it 
Corporation,  tuIjtcD  tS  a  Conttantaion  in  it  fclf,  fo|  tbm 
t^e  Defentiant  coulD  not  be  guHtp. 

Objeded,  JJEbe  €)Ub)ea  map  be  tcffcainctt  fcom  CtaUe, 
bccaufe  tbe  ming  batb  potoci:  of  Wnt  anD  I9cace ;  be 

CitcD  12  H.  7.  cap.  6.  Roll,  Prerogative  214. 

Obje^ed,  Cfjat  a  iFo?eiQ;n  CraDc  map  be  prejuDicial  to 
tbe  J^infliDom,  as  iriih  Cattle,  anD  French  ComnioDi« 
ties,  uibicb  are  tieclareo  to  be  a  Nufance. 

QBUt  tbat  extraordinary    Word   toas    tlfeD,   tbat    tbe 

jj^ing:  migbt  not  Difpenfe  toitb  tbeit  Coming  in,  but  tbe 
infctting:  tbetcof  toas  tbe  Cunning  of  fomc  CountrjJ 
(©entlemen  of  tl)c  trabfng  Counties.  I^otbing  mo?e 
common  tban  to  put  in  Claufes  of  an  cjCtrao^Dtnarp  Ba= 
ture  in  fucb  patents,  anD  gtDc  a  Eeafon  fo?  it,  bccoufe 
tbep  Deal  toitb  people  unDer  a  grcatet  Ectttaint  tbiin 
tbcmfciues  ^  anD  betcbp  tbep  fljeui  tbe  (S5?eatnefs  of  tbe 
jC^ing's  potnei:.  |)e  crtcD  tbe  Cafe  of  Horn  anD  Wy, 
tobctein  it  luas  aDjuDgeD  againtl  t&c  Canary  Companp, 
tobicb  is  a  Cafe  in  point* 

Objeded,  Cljat  iu  45  Eliz.  t\)t  patltamnit  callcD  in 
otljei:  Patents,  but  not  t&is,  anD  tljat  ©Hence  of  tbe 

^oufe 
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Doiife  of  ComuTons!  is  tafecn  fo?  an  ©pinion,  lie  nn- 
fa^rrfD,  tim  tio  iifunt  fo^  tijc  ijoiife  to  pioceeli  npaji 
tljofc  Cljinge  tijat  are  befo?e  tijcm  as  cpjtelmncrsi,  auD 
not  to  mention  otfjcc  £^attcr0  ^  anti  tljis  Usas  nt  tfjiit 
Cimc  no  ©?te\jancr,  ^s  to  tlje  ©aWng  in  21  jac.  it 
r]ceuipts  tOemfi-om  tlje  penalties  infliacD  bp  tljnt  ^tiitntr, 
but  Icaljes  tOem,  as  to  tljeic  iro?ce  anD  dliQOh  ns  tfjcp 
mere  at  Common  lato^  anO  fo?  tbis  cftco  Jones  251. 
COe  17  Car.  I.  cap.  21.  t\)z  statute  of  i-iautsatton  in 
tijis  jl^in(j's  Eime,  22  &  25  Car.  2.  cap.  n.  takes  no  Jl5c= 
tice  of  tfjis  Conipanp.  Cbe  belt  Jfoimuatton  tbts  patent 
coulD  ba\)c,  is  tbat  of  n  ncto  Difcouetp,  anTi  tbis  migbt 
be  tbc  Eenfon  of  tbeic  patent  fo?  fears  in  Clueen  Eli- 
zabeth's Cimc^  but  tbis  Compnnp  bears  Date  15  Car.  2. 
onip,  ann  tOep  do  not  plcan  anp  Ctaoe  tbat  tbep  babe 
DtfcoDcreo. 
objeded,  mm  tbE  J^ing;  map  ccnraiii  W  ^iihjcttB  bp 

n  Ne  exeat  regnum. 

ij)e  anfuieceD,  at  Common  Laiu  ebcrp  £0m  migbt 
freelp  go  oat  of  tIjc  Ecalm  at  bis  picnftite,  anD  tbat  tbe 
Statute  of  R.  2.  erceptcu  $^ercbants  i  anij  pet  itouj  b^ 
tbe  Statute  Jac  tbat  Statute  is  repealcD  ^  tbat  tbe  Ne 
exeat  regnum  is  a  (HHtit  applteD  to  patticulac  pcifons, 
anD  at  fitlt  cWti?  tifcD  in  patters  of  State  -,  anD  but 
in  late  Cimc  applieD  to  Courts  of  iii^ice,  to  binoec  fuclj 
as  bioulD  aboiD  it  5  aiiD  tbat  it  ougbt  not  to  be  stantcQ 
tDitbout  ©atij* 

Second  Point,  ^Dmit  tbe  patcut  500D,  pet  t^z  9latort 
is  not  maintainable  ^  becaufe  tbe  i^ino:  ffibes  tU 
cence,  botu  can  tbis  intitle  tbe  plaintiff  to  an  Action  f 
if  a  CommoDitp  be  p^obibiteD  3impo?tation,  unDei:  a  j)e* 
naltp,  anO  tbe  jC^ing  giue  licenfe  to  impo?t  it  5  if  anotbctr 
imports  it  tDitbout  liccnfe,  tbis  iutitles  not  tbc  otbet 
to  an  action,  tbe  3lnttance  of  jfaits  anD  s^acfeets  Dotfj 

not  quadrare,  fo?  tbete  iS  an  3lntece(f*     C^erc  is  damnum 

abfque  injuria,  auD  no  mo?e  tbau  if  tobcte  tbcre  i&  an 
antient  ScbtDl,  3i  come  anD  fct  up  a  nebj  Scbtnl,  tbe 
Dtbec  is  not  tberefo?e  intitlcD  to  an  action,  tbougb  it 
map  be  be  is  mucb  oamnifieD  bi^  it  ^  anD  pet  tbete  be 
batb  an  Jntereif,  anD  map  babe  a  fteebolD  petbaps  in 
tbe  Scbool  5  neitbet  baue  tbep  in  tbeir  action  foIloUJCD 
tbeir  Cbartcc,  tufjicb  gi^es  one  part  of  tbe  penaltp  to 
tbe  J^inff. 

5  «)e 
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^z  conclimcn,  tfjat  tijcrc  fs  a  natural  iSeccintp  lain 
upon  a  S^an  to  faliotir,  aim  tfjcccbp  it  bccomejj  a  Dutp 
in  !iim,  tofj(cl)  tlje  ^(115  cannot  pioDibit,  but  ougljt  to 
P?Gffr\je  ann  tncouraffe  ^  tijat  tbc  t^inij  cannot  Jap  a  \3zih 
lip  jmrofitmn,  nuicij  Icfs  (jtntJfr  ttje  Cleans  of  obtain* 
ing  a  liUGltbooo,  tljnt  "ti£S  apfntt  tbe  Common  turn 
nun  statutes  ticclacato?p  tbeccof  ^  tbat  tfjls  j^atent  10 
luttbout  p^ECcUent,  ano  t&ftcfo?e  Ijc  iiopeD  tOnt  it  fljall 
imz  no  encouvaffemcnt,  ano  p^apeD  tijcic  lungmcnt  fo| 
tlje  DcfenDant. 


MoUitoii   and   Trevilian. 

8.  A  Replevin  10.10  bjoufjljt  foj  tljjce  fjuntiJEtJ  S;cati  of 
/.  \  Cattle,  viz.  fo  manp  ©jccn,  fo  manp  @tecr0j 
&c.  tbc  DcfenDant  mafecs  Conufance  as  'Bailiff  to  j.  s. 
ano  )U(tffie0  fo?  Damage-feafant.  Cbc  plaintiff  rcpiiE0, 
t(;nt  |.  D.  ann  all  luOofe,  &c.  ije  bati)  in  fuclj  a  Q^EfTuase, 
ano  f"o?tp  acres  of  LanD,  Cime  out  of  ^inD  Ijabe  fjati 
Common,  &c.  nno  (bctois  Ije  bao  a  teafe  from  J.  D. 
ano  fo  put  in  tbc  Cattle  to  ufc  l)isi  Common  5  to  U)bic() 
tbe  DcfenDant  rcjoiujs  anD  juHifieg  m  (upra,  abfque  hoc, 
tbat  tbcp  lucre  tbe  Cattle  of  tbe  piaintif  levant  and 
couchant  upon,  &c.  Co  tbis  Cra\)crfe  tbere  toas  a  De* 
murrer  by  tbe  plaintiff,  fo?  tbat  tbe  Crai^erfe  la  imma^ 
tcrial,  fo?  it  ougbt  to  bauc  been,  abfque  hoc,  tbat  tbcp 

iDCre   levant   and  couchant,  fo?  tbat  10    tbc  Spcafurc  Of 

tbe  Common  ^  anD  noln  babiuff  aDDcD  abfque  hoc,  tbat 
tbcp  toece  tbe  Cattle  of  tbe  plaintiff,  10  to  make  tbat  a 
Q9attcr  in  Jffuc,  tubicb  10  not  to  tbe  0^attcc  in  CluC' 
filon  i  like  tbc  Cafe  upon  an  ufurlon0  Contract  plcaDcD 
fucb  a  Vi\y.  tbe  otber  comcd  anD  tca\)etfc0  tbe  Dai»,  fa 
makr0  tbe  ^ay  a  part  of  tfje  llfue,  toljlcb  mao  bolDcn 
nouffbt.    I  Cr.  501. 

poiiexfen  fo?  tbe  Cral)ctfe,  fo?  tbat  it  comp?cbenD0 
tbe  tobole  a^attcc  ^  ano  tbat  tt  couln  not  toeii  be  otber* 
tutfe,  fo?  not  onlp  tbe  Levancy  anD  Couchancy  10  tbc 
^eafure  of  tbl0  Common,  but  tbc  p?opertp  of  tbc  par- 
tp  likctuife  ^  fo?  if  tbcp  be  letiant  anD  coucbant,  anD  pet 
be  a  @transci'0  Cattle  agiffcD  into  tbe  fo?tp  access  ^  0? 
if  tbcp  be  tbc  pactp'0  Cattle  leliant  anD  coucbant  upon 
fijmc  otber  lanD,  pud  not  upon  tbe  fojtp  acrc0  -,  in  cu 

T  tbec 
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t&ct  of  t&efc  Cafes  t&cp  ougljt  not  to  tifc  tOe  Common, 
fo?  a  ^au  cannot  ufe  Ijis  Common  tuitO  tlje  Cattle  of 
a  Stranger,  01  tDttg  I]t0  oiun  Cattle  letiant  ano  ccucljanc 
upon  anp  otfjec  lantJ,  tljan  t&at  to  toljiclj  De  6atD  Conu 
nion  appurtenant ;  it  10  true,  if  0  ^an  bojroUJS  Cattle 
to  compeflet  W  lano,  tijep  map  be  put  upon  t&e  Com-- 
nton,  fo?  tljat  Ije  Oatlj  a  fpecial  p?opcrtiJ  in  tijcm,  anD 
fo  ate  fain  Ijis  Cattle ;  fo?  tDts  fje  citeo  F.  N.  B.  1800 
anH  Roll,  Common  402.  ant!  of  tfjis  ©pinion  toao  tfje 
Coutt  J  iD|)Ecefo?e  3iuCgment  toa0  giUen  fo?  tlje  Defen* 
tant* 

Frafier  ^nd   Progers. 

9.  'T^Eerpaf0  Ujn0  b?ougI)t  againfl  tlje  2Defenl>ant,  fo? 
X  enterinB  into  tDe  U'Sno  of  one  Bridget  Dennjr, 
tDljecein  tlje  l^laintiff  fet0  fo?tl)  an  3lnquiGtion  5  toljetcin 
in  it  ftja0  founD  tbat  Bridget  Denny  tljen  tiiag,  anD  fo? 
8  ^ear0  latt  paff,  IjaD  been  an  Ideot  per  vifitationem  Dei, 
non  gaudent'  lucidis  intervallis,  &c.  anU  fUtt&EC  fct  fO?tl;, 

tbat  tfje  mns  fucb  a  ^eat,  &c.  granted  to  %iit  Alexan- 
der Frafier  anD  lji0  C]CecutO?0  cuftodiam,  difpofifionem,  &c. 
During  tbe  JDCOCp  ;  anD  tljat  ^it  Alexander  Frafier  niaDE 

t&e  Plaintiff  (W  caiife)  Crecutrir,  anD  Dp'o,  &c.  tlje 
2:)efenDant  comeg  anD  fljetos  tljat  after,  fcil.  fuclj  a  ^ear, 
an  ^f&cz  U)a0  founD,  tobiclj  DiD  finD  Bridget  Denny  toas 

an  iDeot  a  nativitate  per  vifitationem,  &c.  anD  tljat  af= 
ter  tlji0  ©fflCE  tbe  J\ing  gtanteD  Cuftodiam,  difpofitionem, 
&c.  to  tbe  DefenDant  at  Mlill ;  b^  Oertue  toDereof,  &c. 
to  to()ic&  tlje  plaintiff  DcmurrcD'.  Poiiexfen  fo?  tlje  plain- 
tiff DiD  grant,  tljat  toljete  a  £^am  becomes  a  lunaticb, 
tbat  tlje  jibing  (jatb  not  an  Snterett,  but  can  onip  commit 
tlje  lanD0  of  fucb  petfon  to  tbe  Care  of  anotljer,  anD 
tbat  fuclj  Committee  is  accountable  to  tlje  lunaticfe,  if 
ebec  tt  CECoDcr0,  anD  to  W  C]cecuto?0  if  be  Dies,  anD 
tbat  bp  tbe  ©eatb  of  fucb  Committee,  tbe  ^?ant  is  De* 
termincD  5  anD  on  tbe  otbcr  €)iDe  be  faiD,  it  migbt  be 

grantCD  to  Ijim,  tljat  tobcre  one  is  a  Lunatick  a  nativi- 
tate, tbat  tbe  Citng  batb  an  3ntcreff,  anD  Cjall  receibe  tbe 
P?ofit0  of  W  lanDs  to  bis  otun  Ofe,  0?  grant  tbem  to 
anotber  5  anD  tbat  fucb  <55?antee  ibnW  receibe  tbcm,  and 
(0  not  liable  to  an  Account,  but  onlp  to  maintain  tbe 
4  3ibeot 
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Siocot  antj  lj(0  jfamilp  out  of  tljem  ^  nnti  tfjat  tDis  Dlf= 
fcrencE  10  tDaccaiitcn  bu  tijcfe  0500^0,  Moor  4.  i  And.  23. 
Dyer  25.  4  Rep.  T27.  Stamford  Prorogat.   34.     30  to  tlje 

1^11100  fjauing  tlje  ip?ofit0  of  an  %mo(s  Lanog  to  ijis 
cum  Oik,  aim  fo  it  bccomc0  an  Jntcccft  in  t()c  JIKing,  Ije 
tl)tnfe0  tljEj)  agree  it  on  botlj  %iiMS  j  fo  tljat  tljc  Qieftion 
betujcen  tijcm  10,  toljetfjec  0?  not  a  <^?ant  of  fuclj  au  31n-- 
tecEtt,  01  a  Conimitnient  of  it,  to  one  nno  bi0  <£vcciito:s 
Durinij  tlje  joeocp,  be  jjooD  01  not,  0?  tOat  it  oug;(jt  to  be 
at  lOill  onlp.  ^l)c^  on  tlje  otbcr  ©toe  luoulD  compacc 
it  to  an  €)ffice,  inljxb  goe0  not  to  C]cccuto|0  acco^nino; 
to  %it  George  Pveyneir0  Cafc,  9  Rep.  97.  auD  D^  faiD 
tbat  be  coulO  compare  it  to  notOino;  bcttec  tljan  a  ®uar-- 
Diandjip  in  CljiUalcp,  tobtcb  Uoc0  go  to  €rccuto?S5  toljerc 
a  G0an  10  outlatoeD,  tbe  Etng  map  Icafc  f)i0  lanti0  Dit- 
riniy  tbe  ©utlati)?p  ^  anu  tbi0  fljall  go  to  t\}z  Crccuto?0 
of  tbe  lElfce.  Cbat  tbe  ffivtnn:  batb  ibe  ianU0  of  au 
3iDeot,  a0  be  batb  tbofe  Cbings  tbe  12)^opErtp  tK!bet:eof  10 
in  no  span ;  fo?  bere  tbe  giocot  tbougb  be  b?eatbE0,  pet 
00  to  tbe  eifins  ana  IpoflcUiuff,  &c.  be  10  incapable,  anO 
fucb  Cbin50  tbe  lAiuo;  map  grant,  a0  aialf0,  ^trap0, 
&c.  pe  fap0  tbat  Ji)cot0  b^  tbe  Statute  of  H.  8.  are 
toitbfn  tbe  iSobcinmcnt  of  tbe  Court  of  ULUt^si,  as 
COaius  tbat  ball  iLnnD0  in  Cbi^alrp  tocrc ;  anti  tb.it  after 
tbe  Deatb  of  fucb  incot,  l)is  fpeir  ougbt  to  b-Jiie  bi0 
iLant)0  out  of  tbe  II^ing'0  rpanD0  bp  LiUerp,  a0a  KlarD  at 
bi0  full  Sigc  ougbt  ^  ann  tbat  lOe  g|Dcot  btmfclf  fue0  not 
LiUcrp,  bfcaufe  be  luill  neuec  be  at  Clge :  r^cre  be  cttcD 
Sranf.  Prarrog.  35.  nntJ  p?apeQ  Jufffnifnt  fo?  tbe  \p\m' 
tiff. 

Holt  fo?  tbe  Defendant  faio,  tljat  be  fljoulo  not  fa 
mucb  infift  tobctbcr  tbe  jC^Ino:  couio  grant  tbe  Cufionp, 
&c.  of  an  3tJcct  miring  bt0  llDeocp,  fo  tbat  it  ajoulD  go 
to  m  e]Cfcuto?3  ^  but  be  falD  tbat  tbe  Office  lublcb  toa0 
fouiiD  fo?  tbe  ll\!ng  in  tbe  fear,  &c.  upon  b}\)icl)  tbe  (S5;ant 
lDa0  maOe  to  @)ir  Alexander  Frafier,  toa0  DotD,  anD  no 
Citfc  fountJ  fo?  tbe  £\ing,  anO  fo  tbe  (©?ant  to  @ir  Alex- 
ander void ;  0?  if  a  Citle  fouiiD,  it  toao  but  tbat  Bridget 

Denny  luas!  a  iUnatiCk,  anO  fo  QetCtmincn  bp  Q>it  Alex- 
ander's Deatb.  ^e  faio  tbat  tbe  diHrit  tuas  to  inqtiire 
Inbetber  Bridget  Denny  toa0  Ideota  a  Nativitate,  vel  non, 
fi  non,  tunc  a  quo  tempore :  J]5otn  tbep  finD  in  tbC  firft 

€)fScc  t&at  flje  tpas  t&en  an  31oeot,  ano  yao  been  fo?  eigbc 

T  2  f  ear0, 
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^cac0,  tDljicD  (0  no  nio?E  tfjan  tftat  fljc  I'lS  a  Itinatfcft, 
U}()tclj  tuas  not  tOeic  ComminHon  to  inquttc  of  5  ano  To  tije 
€)ffice  uoiD,  not  being  acco?tiinfl;  to  tbc  Cl^ltit ;  but  aOnUt 
t(je  €)fiiCE  ffooD,  pet  it  finii)3  tfte  i^ing'sJ  Citlc  but  to  a 
ILunattcU,  anD  tfjcn  t|)e  l^fng  iis  tiecctijcD  in  l)i0  (^^int ; 
fo|  Ije  grants  an  3IDcot,  U)(jen  bis  Citle  10  but  to  a  lu^ 
natich,  anD  To  t&e  (^jant  tioto ;  anD  fo  concIuDcD  foj  tfje 
iDefcnDant, 

PoUexfen  fatD,  f)c  EtpcctcD  not  tf)at  be  feoulo  infiff  upon 
tfji0  ^  botocDEC  be  tbougbt  tbe  l^inff  toa0  UjeU  intitleo  to 
an  3Deot  bp  tbe  ficft  ©fflce,  fo?  finDing;  bet  an  jDeot 

non  gaudens  lucidis   intervallis,  tuOUlD  IjaMe  bCCJt  ffOOD^ 

tboujjb  per  Spatium  8  Ann.  baD  bccn  omittfD ;  auD  tbac 
fbail  not  bitiate  it,  fo?  pecbap0  (be  wa0  but  elgbt  fears 
olD  5  be  faiD  tbe  ©flSce  tuas  but  tbe  liittinQ:  of  tb'c  Lay 
Gents,  anD  ougbt  to  be  taken  fabourablp,  not  flrtaip  as 
in  picaDinff,  efpecialli)  in  tbe  Cafe  of  tbe  Mi\q,  it  be* 
inij  fucb  an  €>ifice  as  tbiS,  tubicb  teas  meceip  fo?  Jn- 
fo?niatton  ^  fo?  tbe  ^ntecett  teas  ticftcD  in  tiie  jCitnor  be« 
fo?e :  ano  ^t  "ctteD  5  Rep.  56.  tbat  an  ©fiicc  l)a\iine  ^at' 
ttt  anD  ©ubflance,  tbougb  it  be  miftafeen,  is  gooD ;  tbe 
Court  inclined  to  PoUexfen  i  Adjornatur  j    puis. 

CarnockV  Cafe. 

10.  A  £0m\  babing  a  CoppboiO  fo?  life  to  bint  anD 
Ix  bis  filltfe,  EemainDcc  to  tbe  ticbt  li)eit0  of  tbe 
|)U0banD,  KematnDet  to  tbe  Ofe  of  ^usbanD  anD  dltfe  fo? 
ILife,  EemainDer  to  tbe  dtfe  of  bis  laC  RItll ;  nnb'tis  founD 
bp  fpccial  OetDia,  tbat  be  niaDe  bis  KLliU,  anD  tbeceiit 
gabe  fucb  lanD  to  U»  Mite  fo?  Life,  EcmainDec  to  A. 
anD  U^  it)e(r0,  tubo  tDa0  ^eic  at  Hab)  to  tbe  Dcbifo?  5 
onD  in  anotbec  place  otbec  lanD  in  like  Q3anner.  i^nD 
tben  comes  tbe  CTlaufe  upon  lubicb  tbe  €lucnion  arifcs, 

and  all  other  my  Efliate,  of  what  Nature  foever,  I  give  to 
my  dearly  beloved  Wife;  anD  if  tbi0  fbc^H  Cntip  tbe  Jffe-- 
fimple  of  tbe  CoppbolD  to  tbe  Mitt,  tuas  tbe  Qiieftion, 
0?  onip  an  €ffate  fo?  life  5  tbe  3lutp  liUctoife  finbtng,  tbat 
tbe  !|}U0banD  Dp'D  poffefleD  of  a  confiDcrable  (Effatc  not 
"  DebifeD,  abobe  Debts  anD  jE-egacies.  Thomfon  argueD, 
tbat  it  fljoulD  be  onlp  an  Cfiate  fo?  life  •,  \)t  faiD  inbeie 
tbe  rpu^baiiD  Dp'D  poffeffcD  of  notbing  abobe  K)tht0,  &c. 
2  tbat 
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tbat  tl)e  COo?ij  Cftate  tooulD  mcnti  to  carrp  a  Copprjoio, 
but  toOecE  tlje  COo?d  Cftatc  mtgOt  be  otljctluife  fattsficD, 
it  tuoulD  not  5  autJ  tljat  if  tlje  CoppljolD  otD  paf0  it  mns 
but  fo?  tife :  anD  put  tlje  Diffecciice  tiJljcte  Ijc  DcUifcsi 
all  Diia;  Cltate,  tfjetc  notbino:  palTes  but  fo?  life  ^  but 
tDljcte  'tis  nil  mp  Cflate  in  fucb  lanDs,  a  JTcc  palTetlj ; 
tie  citeD  Stile  293.  Dod  on  tlje  otljet  ©ioe  falD,  tljat  all 
10  a  genetal  moin,  anD  bocs  to  tlje  mi)OU,  auo  tbat 
Eftate  cttfnD0  to  tOe  ClaluE  of  a  93an,  in  ^0000  ann 
lLanD0  :  30  Uiljen  toe  fap  fucb  a  ^an  batlj  a  great  Eftate, 
toe  unncctfauD  it  to  mean  all  tbat  be  i0  polfetfeo  of  in 
<55ooti0  anU  tarns,  ano  tbat  a  (LOiil  ougbt  to  be  tafecn 
acco^binnf  to  common  acceptance,  ipe  citeo  Hob.  65.  ann 
tbe  Cafe  of  Wilfon  anD  Robinfon,  Mod.  Rep.  100.  tbo' 

not  citen  as  a  Cafe  in  tbat  OdooU  •■,  &  adjomatur ;  puis. 

Anonymus. 

II.  npHE  paintfff  DGclareti  in  Adion  fur  Cafe,  fo? 
J.  tbat  iubccca0  tbe  Cattle  of  tbe  Defcntiant  lucre 
impounnen  by  A.  B.  tbat  tbe  Defcnoant  p?omifeii  tlje 
ISJlaintiff,  tbat  if  be  toonlo  bclibet  tbem  out  of  tbe 
pouiiD,  tbat  be  toonlo  faUe  bmi  barmlefs  from  A.  B.  anb  tben 

fCt0  fO?tb  tbat  A.  B.  bJOUjjbt  a  Parco  frafto  pro  delibera- 

tione  Of  tbe  Cattle,  ano  rccobctcD  fo  mucb,  &c.  anD 
tbat  tbe  DcfenDant  licet  ra:pius  requifitus  bnD'  not  fabcD 
bim  barmlefs,  per  quod,  &c.  aiiD  Clcroict  fo?  tbe  IplniU' 
tiff  5  anD  nioDcD  in  3rre(f  of  JuDgment  bp  Fuller,  Firft, 
Cfjat  tbe  ConfiDeifltion  being  to  Do  a  Tort  is  agninff 
LatD.  Secondly,  €bnt  be  batb  not  bete  aberceD  tbat  be 
DiO  DElibci;  tbem  -,  tbe  firtt  tbe  Court  feemeo  not  to  nlloto, 
biit  fo?  tbe  feconD  Caufe  after  it  baD  been  fcberal  Cimcs 
fiirccD,  HuDgment  toas(  atrefleD :  iFo?  tbep  belD  tlje  De-- 
libccp  of  tbe  Cattle  to  be  a  material  ttaberfable  pouit, 
anD  not  bolpen  bp  tbe  (UcrDia ;  anD  tbougb  be  faps  be 

tDa0  fueD  in  a  Parco  frado  pro  deliberatione,  fo  bC  migbt 

be,  anD  pet  not  babe  DeltbereD  tbe  Cattle. 


Parkhurft 
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Parkhurft  and  Sheerllon. 


12 


T Rover  and  Converfion  nmonij  Otbcc  Cfj(ngj3  de 
lino    Symbolo,    Anglice,  a  Cornelian   Ring,  de 
uno   pari  Vittarum  Anglice,  a  Suit  of  Knots  j  anO  ntObeD 

fii  ^rceft  of  51uDg:mcnt  after  a  OccDia  fo?  tOe  plaintiff 
tbat  tljE  Declaration  toao  ill  fo?  Jnccrtatntp,  fo?  n  euit 
of  Jinots  map  be  3  f  arCss  0?  ?o,  &c.  but  after  feucral 
€imc0  being  fpokcu  to,  tbe  paintiff  ban  giuDgment, 
Sid.  445.  Stile  ^6o,  ^61,  370.  anD  tbe  Difference  is  be-- 
tlucen  Trover  anD  Replevin,  fo?  in  Replevin  tfjig  tCOUlB 
be  nougljt*  Mod.  Rep.  290. 

In  Chancery. 

13.  ~F^  HERE  batlj  been  ffencralip  p?nctifcn  in  njort 
J_    CoppljolD  fli^ano?0,  tljat  upon  tbe  99o?tffao;e  of 

a  CoppbolD,  tlje  £i9o?tgiiQ;o?  fiirrenoeis  into  tbe  l)mX)^  of 
ttoo  cuffcmarp  tenants  to  tbe  dJfe  of  tbe  £50o?tQ:agee, 
upon  ConUition  to  be  DoiD,  if  tbs  Si^onep  be  paiD  at 
fucb  a  Dap :  fQoto  to  atJOiU  tbe  iftne  to  tbe  lLo?D,  tbe 
ufual  COap  (0  not  to  p?efent  tbe  ©ucrenoer  at  tbe  nert 
Court,  but  after  tbe  Court  i0  oijcr,  to  niafee  a  neui  %\xi-- 
rcnoer  into  tbe  Jpanos  of  ttoo  cuftomarp  Ccnants,  uc 
fupra,  anD  fo  from  Cime  to  Cinie,  a0  often  00  asip 
Court  fljall  be  bOlCen,  tObiCb  Non-prefentment  i0  at  taUJ 
a  jfo?fctture ;  anD  to  be  rcIicbeD  againft  tbis  Jf o?ff iture 
toag  a  'Bill  e]CbibiteD,  tobiCb  North  Lord  Keeper  Dcnico  to 
bclp  s  but  left  tbem  to  tbe  Common  Laiu. 

Anonymus  in  Chancery. 

14.  r  Ctter0  DID  paf0  bcttoecn  A.  anD  B.  concerning 
L  tbe  S^arriage  of  A.'0  @)0n  to  b;0  DaugDtcr^  iw 

one  of  tbe  Letter?,  B.  DiD  p?omife  if  A.  tuonlo  marrp  bl0 
^on  to  B.'0  Dauffbtec,  to  sibe  toitb  bcr  to  A.'0  %m 
1500I.  too?tb  of  LanD^  tobtcb  A.  uttetip  refufcD,  anD 
to?ote,  tbat  [)c  ujouId  no  futt&er  trouble  bim  about  tbat 
3  affair, 
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affair,  till  f)e  toas  in  a  Contittion  to  gtlie  1500  I.  in  ira. 
Dp  c^anep,  aftcctoaiDS  B.  bp  Icttcc  offets  to  nmfee  Ijis 
Dnuiyfjtci;  too^tb  1500  1.  in  p^cfcnt  c^onep,  anti  to  giue 
Ijer  500 1.  nio?e  nt  fjijS  Dcatlj,  if  f^t  plcafc  l)im,  antJ  p?o. 
miks  by  mo}\i  of  09ontl)  tijat  fje  totU  Do  it,  anD  toifijes 
tfjat  tfjE  "BlEtnnff  of  ©oD  map  ucut  lig&t  upon  fjim,  01 
1)10,  if  [je  DotO  not  giue  1500 1.  Doiun,  &c.  A.'0  ©on 
matrie0  tfje  DaugOtec,  anD  b?ing0  a  Toill  againtt  B.  fo| 
tfte  99onEp  ^  anD  tDe  Queftion  was,  iDljctljec  tljfg  teas 
iDitfjin  tbe  Statute  of  Frauds  and  Perjuries,  fo?  'ttiiaS  ob- 
jsded  tljat  tDe  TLettfts  to  ere  6p  2;23ap  of  p?opofal,  anD 
tfjat  tfjc  Cceatp  tnas  at  an  €nD,  ftp  A.'0  g)aping  be  toonla 
trouble  bimfelf  no  nio^c,  &c.  'But  mp  Lord  Keeper 
North  DecrceD  it  a  500D  p?omife  tuttbin  tbe  S)tatute  5 

AMD  in  mp  Lord  Chancellor  Finch'0  Cime,  tb^tC  lDa0  U 

jFeoffment  maDe,  anD  tbc  feoffee  p?omifeD  to  make  a 
Oefeafance  5  toljicb  IPjomffe  toa0  bp  parol,  anD  not  in 
CCLlritinff,  pet  OecreeD  a  gooD  p?omifc  tuit&itt  t&at  Sta- 
tute. 

Anonymus  h  Chancery. 

15- /^NE  acfenotDleDges  a  Kecoffnijancc,  tbe  Comi« 
vy  fee  makcis  \iis  Ctecuto?  anD  Die0  ^  t&e  €%£m' 
toi,  before  an  Extent,  ainign0  tbe  Eccognijance  to  J.  s. 
tnbo  pap0  tbe  ^onep  to  tbe  Crecuto? ;  tbe  ^tecutoi 
Die0,  ano  aDminilfration  de  bonis  non  i0  committeD  to 
tbe  nett  of  l^in  to  tbe  firff  Celtato?,  \jilio  fuc0  fo?  tbi0 
Eecognijance  ^  but  Lord  Keeper  faiD,  it  tDa0  liU  tbe 
Cafe  tobere  tbe  Ccftato?  i$  inDcbteD  to  A.  anD  B.  ms  in- 
DfbteD  bp  T5onD  to  tbe  Ceffato?  ^  anD  tben  tbe  Ccccuto? 
ainB:n0  B.'s  iJouD  in  Satisfaction  of  tbe  Debt  oiDiuff  to 
A.  tbat  bere  tbe  SlDminifitato?  de  bonis  non  (ball  ncbcc 
tccober  upon  tbi0  TBonD,  no  mo?e  ftaU  be  in  tbe  p2in« 
cipal  Cafe  upon  tbc  Eecoijnijance* 


Soramers 
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Sommers  and  Gibbon. 

16.  'in  HIS  Cafe  came  into  R.  B.  upon  a  imit  of 
1  <S.n(si  upon  a  luugmcnt  in  C.  B.  tofjerc  upon  a 
fpecial  C3Eit!(a  tf)e  Cafe  ton0  no  nio?e  tijen  tijis,  J.  M. 
ijaDinfl:  a  %q\\  anti  four  DtiugOtcts,  being  feifeo  of  lanus 
In  fee,  anD  of  a  long:  Ccim,  Deuifcg  all  f)i0  tEaate  iw 
D.  uj[jei;e  tlje  jFcceOoID  licss  ^  anu  likcinife  in  S.  iDfKtc  tiie 

Cetm  i0,  to  his  Son  and  his  Heirs ;  anH  if  Ije  DiC0  toitf)-- 
OUt  JlTue  unmarrieD,  then  to  his  four  Daughters ;  and  if 
be  marries  and  dies  without  IfTue  then  living,  and  having 
a  Wife  ;  then  after  the  Death  of  fuch  Wife,  likewife  to 
his  four  Daughters. 

Holt  fo?  tOe  }'tt)laintiff  fn  tfjc  mx\t  of  Ccro?  mntjc  ttoo 
points,  Firft,  2;JLl&ctI)et:  Dcrcbp  an  Cftate  in  Cad  of  t&c 
irtecfjolD  ILaniD0  palfeD  to  tlje  ©en,  ants  a  EcmainDctr  ta 
tfje  four  Dauffljtcrs ;  0?  tuljctljer  tljc  Cftatc  to  tDe  %m 
lija0  a  jTee,  anD  it  came  to  tOe  Daughters  bp  Klap  of 
cjCECUtojjj  DeiJife ;  ano  t&at  it  tcag  a  jfcc  to  t&e  ^on, 
ano  ffooa  to  tfje  Daug6tcr0  bp  jKaaj)  of  erecuto^p  T)z-- 

DifC*    l)Z   CiteO    2  Cr.  590.  Roll,    Eftafe   835,  896.   antl 

t6i0  point  toa0  pieinco  bp  tijc  Counfel  on  tDc  ctljcc 
@)iDe. 

TBut  to  tlje  fecond  Point,  jf  t{){0  Ecmai'nUer  of  tfjE 
Cerm  1[ca0  goou  to  tlje  four  DauQ;ljter0,  !je  artjuco  tbat 

it  11)30;  antJ  CiteU  Dyer  74,  358.  Com.  590.  2  Cr.  460. 

anD  faio  tbat  tlje  Bcafon  of  tlje  Eefolution  in  Child  ana 
Bayiy'0  Cafc  U)a0,  fo|  tljc  Eepuffuancp  ^  fc?  bauino:  firi! 
Ueuifcti  it  to  tbe  DclJifec  anU  W  3infjn0  ^  tbis  toa0  cp» 
pofeu  bp  tOe  Counfel  on  tbe  otbcr  @)iDc,  anD  Child  anD 

Bayly'0  Cafe  rcIicD  on;  a0  liUctoite  Roll,  Devife  6m. 
Leventhorpe  anD  Aihley'S  Cafe,  Cime  tDa0  RiDcn  fo?  fur' 
tijer  Srffiinifnt.  Holt  CitfD  Com.  590.  anD  Low  aUD 
Windham'0  Cafc,  pag.  22  Car.  2,  UibiCD  i0  tcpo^teD  \\\ 
t[)e  Mod.  Rep.  50. 


Syd- 
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SydnejV  Cafe. 

17.  TN  an  SlnHictment  of  ^({jli  Cceafoit  agadtfl  ^?» 
1  Sydney  foi  compattlnD;  t&e  Dcatf)  of  t&e  King, 
&c.  bcitiff  tcmanUED  bp  tfje  Court,  tD&etDec  ffudtp  o?  not 
guiltp,  &e  offcreU  a  Iplea  5  tDe  Court  tolD  Ijini,  tljep 
tuouID  recefue  W  pi^a  if  {je  put  it  \\\  a0  fucf),  but  bio 
bim  DO  it  at  W  \ptn\  s  fo?  be  tbcrcbp  acfenotolrtJgeU  tlje 

fatter  of  Jfaa,  anO  tbat  if  99?.  Attorney  njOUlO  demur 

to  his  Plea,  anD  tbr?  obet'tule  it,  tbep  mutt  gibe  Jung* 

meiit  upon  it.    Opon  iW  &c  OefilreD  Cimc  to  confioer, 

Mi^^it^i  tbc  Court  DiD  not  allotn,  but  be  teas  ttoicc  moje 

DcmanbED  tubetbct  be  b)n$  gudtp  o?  not  gutltp :  Qpon 

not  j3lraDing  tbe  Court  toio  bim,  tbat  in  Cafe  of  cpiub 

Crcnfon,  if  be  DiO  not  plcaD,  tbe  3InQirtment  tija0  taken 

pro  confeffo,  auD  not  Ufee  to  Cafeg  of  jfelonp ;  ann 

tberefoie,  tbat  in  Cafe  tbe  lAins's  Counfel  Iboulo  oefite 

it,  tbep  toouio  p?ocecD  to  €)entencc,  upon  tobicb  at  latt 

be  pleabEb  Not  guilty ;  after  tublcb  be  beKreD  Counfel, 

anU  the  Court  required  bint  to  tbeiu  a  point  of  iato  cer« 

tain,  to  tDbicb  be  tcoulQ  \)yiMz  Counfel  ^  anti  tbcn  be  De-- 

0reD  a  Copp  of  tbe  Jabigfncnt,  tuljicb  tuas  nenieD  bim  5 

but  upon  W  DeQre  it  toas  tioice  reab  to  bim.  aftettoarbs 

be  befiren  a  Copp  of  a  part  of  W  Slnbirtment,  fcil. 

tbat  part  tubcrein  tbe  libel  is  rcciteo  ;  but  tbe  Coint  to 

tbat  requtrtD  ^)h  Attorney's  Confent,  fo?  tbo'  Syd.  85. 

toas  citeb  lobete  ©ir  H.  Vane  ban  a  Copp  of  part  of 

ibc  3inDi3mcnt  aliotocD  btm  ^  it  bias  anfwered,  tbat  toajS 

M)z\\  be  bab  afllgneo  a  point  in  llato  5  to  tobicb  be  De« 

Cceb  Counfel,  anb  tljen  DEOreo  a  Copp  of  tbat  part  upon 

febicb  t\^z  point  atofc,  tobicb  toas  but  reafonable,  tbat 

tbep  miffbt  tbe  better  p?obioe  tbcmfelbes  ^  but  bcre  toast 

no  point  of  %m  (tarteb,  but  ttoas  to  mete  Scatter  of 

jfact  tbat  be  bemanbcb  a  Cop?  of  part ;  ttibetefo^e  it 

teas  Denieb  bim,  upon  ^|.  Attorney's  Eefufing  to  con* 

rent,    aftcttoatbs  upon  bis  Crial  it  teas  bolcm,  tbat  a 

Defign  to  lebp  mar,  is  compafllng  tbe  Deatlj  cf  tU 

filing,  antJ  fo  li)igb  Creafon,  tbo'  no  mu  lebicD  5  tbat 

to?iting  of  a  trcafonablc  ISrob  \^  Cteafon,  tbougb  tbe 

oeook  be  not  publit^cb ;  as  i\\  tbe  Cafe  of  2  Roll,  s^. 

U  foi 
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fo?  lu^fting  a  libel  CQ\UXi  Balaam'0  Afs,  and  tfjat  one 
mittttis  UJitO  a  (JTonciirrcnic  o£  €ucuni(fame0  (0  fuf« 
ficicnt  l^?oof  !U  Cafe  of  Cceafon  ^  anD  fo  faio  bp  Jef- 
feries  Chief  Juftice  to  6al)e  bmx  tljE  Cpinioii  Of  all  tfje 
Jutigcs,  upon  a  Cafe  put  late  I}?  to  tfjem,  00  if  one  fljouio 
come,  and  fiaeac  tfjat  J.  S.  faiD  he  toouID  ftab  tlje  lining 
toitfj  a  Dagger  5  and  anotljec  ftocnc  fje  ftougbt  a  Daffgei; 
of  ijim,  tljougO  Ijc  UntU)  not  to  toljat  purpofe  5  pet  tfjtis 
concurrent  Circumffance  10  a  fufficieut  Ig^ioof,  fo|  in  o* 
t&et  Creafong,  as  Ciippino:  and  Coining:,  &c.  one  mit-- 
nefig  (0  fufRcient  ^  fa  in  all  Cafes  of  felony  and  tfje 
fudges  faid,  tljat  in  Sir  Henry  Vane'0  Cafe,  tSep  tuoulD 
not  allotu  t&e  indictment  to  fte  rciid  to  Urn  in  Latin. 

Fountain  and  Guavers. 

i8.  JOHN  Cook  feifed  of  Lands  in  jFet,  gi-ants  a  Eent 
J  in  fee  to  Fountain,  and  coDenants  fo?  6im,  Iji0 
titit&  and  C):ecuto?0,  to  pap,  &c.  tuitfj  ^!aufE  of  Di- 
flrefs  i  and  t^cre  10  a  Provifo,  tijat  if  tljat  tfje  Eent  bt 
atrear  ftp  Co  ninnp  Daps,  it  fljall  be  latdful  fo?  tlje  ©lantee 
to  enter,  and  Ijoid  tDc  iLand0i  till  fje  be  fnttsficd  cf  tbe 
arrearages,  tbe  Kent  ttia0  arrear  in  t&e€ime  of  tlje  ®?an-- 
to?,  fo?  KXititi)  Ije  enteced  aftei:  tDe  Deatfj  of  tbe  (J5?anto?, 
and  beld  it  fo?  fo  long  Cime ;  and  fo?  JRent  due  after 
tbe  Deatb  of  tbe  (S?anto?,  be  b?ougbt  Covenant  againff 
tbe  (Srccuto?s,  tubo  demand  Oyer,  and  tbcn  pleads  tbere 
toas  Eent  in  arrear,  and  tbat  tbe  plaintiff  did  difftain ; 
and  tbat  tbe  Defendant  b?ougbt  a  Replevin,  and  tbat  tbe 
Kent  being  befjind  bp  fo  manp  Daps,  tbe  plaintiff  did 
jnter,  and  tuas  pofleffed ;  to  lubicb  tbe  plaintiff  demur« 
ted,  fo?  tbcp  intend  bp  Cntrp  fo?  arrearages,  tbat  tis  a 
S)Ufpenfion  of  tbe  Eent  accruing  in  tbat  Cime  3  fo  tbat 
Covenant  could  not  be  b?ougbt» 
Tut  Holt  argued  econtra. 

jFo?  be  dotb  fuppofe,  tbat  pleading  of  an  Cntrp  fs  not 
fufRcient  to  mafee  a  S)ufpennon  of  a  Eent,  toitbout  Djeto* 
fng  Crpuifion  of  tbe  Cenant  5  and  fo?  tbat  cited  Latch. 

154.  Palmer  150. 

€:bep  on  tbe  otbec  ©ide  tbinfe  tbe  Cnttp  fcell  encugb 
pleaded,  and  cited  i  Cr.  loi.  and  fo?  Condruction  of  tbe 
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i[iLIO?D0,  Covenant  for  him,  his  Heirs,  and  Executors,  to 
pay,  [1.  e.)  Pay  fljall  go  onlp  tO  tfjE  Covenantor  ;  tfjat  10, 
tfjE  Covenantor  (hall   pay,  and  his  Heirs  fljall  Ijntie  (£f' 

fea,  fo  as  to  be  liable  to  tlje  acteacages  (luutreD  in  ()i0 
lLife=timE ;  aiiD  1)10  €rcciito?0  after,  &c.  quod  durum  vi- 
debatur  tP  tbe  Court  :  Adjornatur^ 

Jn  Chancery. 

19.  /^NE  niD  DeDifc  to  his  Bcict  500  1.  toben  (be 
V^  attain0  to  tbe  ^gc  of  tiuentpone  Pcar0,  o| 
(ball  inarrp,  tobicb  (ball  firtt  bappen,  to  be  patb  bee  tuttb 
ginteccff  ^  tbe  Bicce  ntf0  before  ttDcnrp-one,  0?  99arcian;e, 
aiiD  bet  aDmtniflcato?  befoie  fucb  Cime  a0  tbe  ttDentp^ 
one  ^ears  tDa0  erpircu  fueo  fo?  tbe  Jnteteff  ^  anO  upon  a 
Bill  of  Review,  tbi0  came  before  North  Lord  Keeper; 
anb  tbe  Qjieftion  toa0,  toljetbcc  tbi0  111.10  a  p?efcnt  3inte« 
teft  Deftcb  in  tbe  legatee,  0?  onlp  a  conbitional  Debife, 
Maynard  argiiel!  tbat  it  (1)30  a  Conditional  Devife,  anD 
take0  tbe  oin  Difference  tobcce  one  cebiCeo  500  1.  toben 
JDebifee  attai'.io  ttocntpone  ^car0,  0?  nnrtie0,  ann  tobere 
it  i0  a  Debife  to  A.  B.  to  be  pato  Wjzn  be  attaint©  tU)en= 
tjj^one,  0?  marrir0,  upon  tbe  firft  Cafe,  'ti0  a  conbitional 
Debife,  anb  no  Jntcrett  beff0  ^  but  it  goc0  back  to  tbe 
^tecuto?,  &c.  tf  tbe  Legatee  DiE0  bcfo?e  tbicntpone,  01 
sparrlage.  T5ut  in  tbe  fecond  Cafe,  tbere  is  a  pjefcnt 
Jntete(t,  only  foivendMn  futuro,  be  tDOulb  babe  tbi0  Cafe 
to  be  tbr  fame  toitb  tbe  fir(!  of  tbefe  Cafe0  ^  anD  tbat  tbe 
2HO?D0  To  be   paid  with  Intereft  alter  not,  fOZ  biS  Jn- 

tent  10,  tbat  if  (be  iibe  till  fucb  a  Cime,  &c.  tben  tbe 
500 1.  (ball  be  paib  tottb  Jntereff,  anb  fljall  not  be  intenb-- 
cb  tbat  tbe  Jntereff  (ball  go  to  bee  p^efcnt  Maintenance, 
fo?  in  tbe  CClill  tbfrc  10.10  icoo  1.  gibcn  tbe  ifatbcr,  anD 
tbe  JFatbet  was  to  maintain  tbe  Daugbtct ;  anD  tbi0 
toa0  onip  a0  an  aoDition  to  bet  jro?tunc,  if  flje  (boulo  (ibe 
to  fucb  ^ite,  0?  marrp  5  anb  to  tbi0  ©pinion  North  Lord 
Keeper  inclinfD. 

Finch  Solicitor  on  tbc  OtbCC  €)iDc  (nfiffcD,   tbat  to  be 
paid  with  Intereft,  mutt  be  tntenOfD  Intereft  for  her  pre- 

fent  Maintenance,  fo?  tbat  otbectDife  tbe  Ccflato?  migbt 
ijabe  computeD  tobat  it  tDouin  babe  come  to  all  tbat 

U  2  Cime, 


14.8  Term.  Mich.  ^^  Car.  2.  R.  R 


Cimc,  aim  giUni  Ijcc  00  mucO  a0  tDe  principal  ann  3In. 
tctell  tDoulD  bane  amounteD  to  5  but  (je  intcntcD  it  otljEC- 
toife  ^  ano  tljep  put  t()e  Cafe,  tljat  one  fljoulD  glue  fa 
mucl)  uiljcn  A.  B.  came  to  ttDentp=oue,  foi  ji^apnicnt  of 
t&e  Debts  of  tbe  Debifo?,  it  iftoulO  be  taken  as  if  tbe 
CWo^DS  OnB  been  luOen  A.  B.  (l[)oiilD  babe  come  to  tlucn» 
tp'one :  Cljep  fatb  in  tbis  Cafe,  tbat  if  tbe  mom  bad 
been  5C0  1.  to  be  pain  luitb  Jnteceft  tnbcn  fbe  comes  to 
tbjcntpoue,  tbere  it  bao  been  a  p?cfent  JnteuEtf,  anD  tbat 
tbece  i0  no  Dtffetence  \rbecc  it  i0  to  be  pain  toitb  3lntc- 
reff  Yrbni  Ilje  come0  to  ttoentp  one,  nnU  tobece  it  10  tuben 
fljc  comes  to  ttoentp  one  to  be  paio  toitb  3!ntcre(l  ^  anD 
tbeccfo?e  he  anO  Pemberton  anD  Keck  Dio  infift  it  toa0  a 
p?cfent  31nteteff,  acco?DinQ;  a0  mp  Lord  Chancellor  Finch 
DccceeD  It  i  but  mp  Lord  Keeper  bp  Confeut  toent  to  a 
ncU)  ^eating  of  tbe  Caufe  upon  P?oof0,  \ritbout  p?e» 
luDice  to  tbe  99nttec  in  Lato,  tbat  tbcrebp  be  miffbt  fee 
better  tbe  Intent  of  tbe  pactp,  &c.  aftettoatbs  be  be* 
cmrs  tbat  it  toa0  an  3ntci:eft  UcfteD,  ano  tbat  tbe  J^artp 
iboulQ  babe  Jnteteff. 

Anonymus  in  Chancery. 

20.  T"^  H  E  partp  gitje0  in  an  account  of  Debto? 
JL  anD  Ccebito?,  anD  fcts  Doton  fo  mucb  rcceiUeD, 
anD  fo  mucb  paiD^  tobieb  bcino;  taken  00  true,  a  Eeleafe 
is  ijiben.  North  Lord  Keeper  thought  it  reafonable  to  re* 
liebe  againff  fucb  a  Eeleafe,  anD  let  tbem  in  to  Difp^obe 
tbe  aiticle0  of  tbe  ^Iccount^  anD  North  ftiio  in  tbi0 
Cnfr,  tbat  a  Eeleafe  obtaineD  a0  foon  as  ebec  tlje  JDcic 
came  of  age,  bp  tbe  tJi5uaiDian,  fljoulD  nebec  bp  bim  be 
tbougbt  a  Click,  but  tbat  it  toa0  tbe  proper  Cmie  ^  but 
Finch  faio  it  biiD  been  otbectoife  bclb* 


Anony- 
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Anonymus  in  Chancery. 

21.  \    115111  luas  b?ougl)t  agafutt  n  ^an  toljo  Ijan 
r\  boiifffjt  ©ooDS  of  a  petfon,  reallp  a  'Bankrupt, 

tofio  in  W  anftoec  fetg  fo?t&  tijat  fje  boujjljt  tijem  fo?  a 
fu»  ant)  Daiuablc  Confioecation,  not  fenotuing  tljat  &e  toag 
a  OSanktupt ;  but  fttfli  not  out  vofjat  tbe  ConfiDcratton 
teas,  no?  tlje  Ctme  tofjen,  nuD  refufes  to  Do  it.  Clje 
Court  o^oercD,  tljat  be  Ibouin  fet  out  tofjat  tbe  Confine^ 
ration  toagi,  0?  otbetttiife  \)z  luoulo  niaUc  bimfelf  tbe 
giuoffe ;  but  tbei)  tooulo  not  compel  bim  to  fljctu  tbe 
Cinic  tuben,  fo?  fear  it  IboulD  obct-teacb,  anD  hz  toitbin  tbe 
Cime  aftcc  an  9ct  of  "Banktuptcp  committeDs  tbo'  North 
CeEniel)  to  bolD,  tbat  upon  a  OEonttaa  \Si\)ztz  tbcre  ig 
quid  pro  quo,  an  3ct  of  TBanferuptcp  fl)all  not  oi}ei:  reacb  5 
anH  CitcD  Fowl's  Cafc  at  Temple-Bar,  U)btclj  toagi  in  C.  B. 
upon  a  fpccial  Ocrbtct. 

Anonymus  in  Chancery. 

22.  TT7l|)cre  a  jfatto?  fmucjjlcs  JFo?cfgn  Cufloniis, 

VV  anD  pet  rct0  tbcni  ooton  to  W  ^al!cr,  m 
paiD  upon  account  ^  tbe  Cbancecp  tooulD  not  rclfci)e,  fo? 
tbat  tbe  j?acto?  DcntureD  W  life,  anD  fo  it  toass  rulco 
bp  Hide  Lord  Chancellor  in  tbe  Cafe  Of  Vandervaldy 
anD  Barry  5  but  North  Lord  Keeper  faiD,  \)Z  toaS  not  fa= 
tigfieD  of  it,  fo?  tbat  be  DcnturcD  W  C^aUci;'!3  (SOOD0, 
a0  txiell  00  W  oion  life. 

In   the  Exchequer. 

23.  A  N  3Info?matton  inag  ijoutybt  upon  tbe  13  Car.  2. 
t\  cap.  10.  apinft  tbe  Defenbant,  30  beinnr  luitbtn 

tbe  penal  T5?ancb  of  tbat  statute,  fell.  19  Art.  tobeceiti 
upon  CDiDcncr,  tbe  Cafe  loas,  tbe  mino:  lets  out  tbe  Col' 
lection  of  ^cattb  S^cnep  to  A.  B.  anD  C.  fo?  fiDe  ^earg, 
paping  bim  162000  1.  per  Ann.  anD  grants  to  tbeni  fo? 
tbeir  Ipainis  in  tbe  ^anngerp  tbereof  26000 1.  per  Ann. 
anD  t&en  it  is  fuctOec  p^ouiDcD,  tDat  if  tbe  Sum  fo  cci. 

ICftfD 
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leaeo  fijall  amount  to  moiz  tban  188000 1,  per  Ann.  tfjat 

tljEll  tOe  faiO  A.  B.  anD  C.  arc  to  account  into  t[)C  Exche- 
quer,   after  tOe  King  comc0  anD  granto  ttr  Collrffion  of 
t[)(0  €)urp!ufa5c  to  tOe  DefenDant,  rcnDiing  a  Ecnt  ^  ano 
tf  tijis  fecond  Patent  toag  luitljtn  tlje  pciiHl  TS^ancO  of 
tijat  ©tatutc  luas  tijc  Qucftion  upon  CUiDcncc  5  anD  fjol-- 
Dcn  upon  Iiciuq;  argucn  bp  tlje  Counfd  on  botlj  %ite0, 
Ujat  It  iDa0  not  tottinn  tl)c  penal  lp)art  of  tOat  S^tatutr, 
anD  fo  tljc  isarone  UcUUcrcD  tljcir  ©pintons  feriatim  ^  foj 
tfjtU  t(j!0  bcinff  an  aoDitional  Ecuenuc  gtucn  to  tljc  Kingj 
1)10  i^tito  anD  @)ucccfl"o?0,  loitljout  anp  particular  Cruff, 
o|  Direction,  tlje  iMnq  map  Difpofe  Kjcrcof  fo  far  fo^O 
n0  Ijc  10  not  feitercD  bp  tljig  ^ct  ^  tbat  "ti0  true  in  manp 
QLak5  iH^oncp  bp  l^acliament  Ijatlj  been  DefigncD  fo?  par^ 
ticular  (aff0,  80  tijar  foj  builDing  of  S);np0,  ^c.  but  Oere 
is  no  fuclj  appointment  ^  toljat  iljen  are  tbe  C!og0  of  t&ia 
act  of  Jparliamcnt  t  tcOp  tijcrc  are  ttuo  'Bjancbe0  in  it, 
viz.  1:?  &  19  qu.r  vide;  nolo  'tio  jjlain,  tl)e  Cleaning:  of 
tlji'fj:  '5?ancbc0  arc,  tijat  tl)(0  EcUenue  fljall  not  be 
c[)ar0£D  luitb  free  ucluntarp  Donattono,  fubtillp  obtaineD  ; 
tijat  tpae  tije  Jicaloufp  of  tbe  13arliament,  it  being  at  a 
Cime  luben  tfjcre  toere  manp  bungrp  people,  ejcpcctinff 
Rctoaros,  after  late  OLlar©,  0?  otl^cc©  in  tbe  CTourt,  &c.) 
luit  it  neber  toa0  tbe  Defign  to  binocr  tbe  K^lng;  to  let 
cut  tbe  Eebenue  to  jFarm  ^  anD  ib:rffo?e  Atkins  faiO,  tljat 
pininip  tbe  l^iins  miffbt  icafe  out  tijis  Dutp,  anD  tbat  tb^ 
Jpatcnt  fo?  colleginff  it  fo?  fibc  ^car0  toas  a  teafe.    jfo? 
rttlrainintj  tbe  i^inc;  to  grant  a  pcnfion,  02  anp  otber 
^um  of  SSponcp  out  of  tbe  Eeteiiue,  reflrain0  not  a  lLea= 
fing  of  tbe  EeUcnue0  it  fclf;  a0  a  Provifo  tbat  IrlTee 
fo?  ^caro  lljall  not  c&arge  0?  incumber  tbe  lano,  rcl!rain0 
btm  not  from  making  a  Icafe  of  it,  a0  ms  faiD  tp 
Holt 5  anD  tf)at  tberrfo?e  tljc  firfl  patent  U)n0  gooD  ^  tubp 
tOen  If  tbat  be  fo,  tobcre  i0  tbe  Eeafon  tbat  tbe  feconD 
fijouID  not  be  gooD  lifeetoife  f  fo?  in  tbe  f  ir(f  no  mo?c  of 
tbe  Kebenue  Uja0  let  tljan  C^ouID  amotmt  to  188000  1. 
tbe  Eeft  Uja0  not  let,  becaufe  fo?  tliat  tbere  toa0  to  be  an 
account ;  tobp  tf)en  bp  tbe  fame  Eeafon  tbat  t&e  I^ing 
couiD  mahe  a  leafe  to  t&em  at  fir  ft,  of  a0  muc(j  a0  (IjoulD 
not  ejccecD  188000  1.  not  being  let  bcfo?e5  fo  all  abobe 
1880C0  1.  not  being  let  l)efo?e,  tlje  iRing  map  make  a 
Kleafe  of  it :  i^nD  tljo'  Pollexfen  urgeD,  tbat  t&e  mn^ 
coulD  not  make  anp  Leafe ;  fo?  if  fo,  toijp  tljen,  a0  toeil 

2  fO| 
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fo?  fiftp  ^eatss  as  fibe,  nap  fo?  fiue  Oiinti?ct),  ano  as  taell 

fO?  a  thoufand  Pounds  Edit  aS  162000.  fo?  magis  &  mi- 
nus cannot  Uarp  tlje  lato*  Twas  anfwered,  tfjat  if  thz 
3lntent  of  t^e  pacUamcnt  fjan  been  to  Otnnet:  t&e  i^tno: 
from  alienatinff  tbe  Eeftenue  at  all,  it  migljt  f)atjc  brcit 

none  Ul  a  fCtO  Klo^US,  as  to  fay  it  (hould  not  be  let  to 
farm,  tDljicf)  tuoulD  {jabe  put  an  €no  to  tfjis  Difputc  5 
but  'tis  plain,  tljat  Gift,  Grant,  0?  Penfion,  tuece  intenU' 
ED  of  voluntary  Gifts,  0?  Penfions ;  anU  tijat  in  tfje  13th 
"Bianclj  tDe  0[Io?Q  Penfion  is  oni})  ufcD,  antJ  tljc  19th 
'Bjanclj  ball)  Eclation  to  it  5  anQ  it  tons  faiD  bp  Sawyer 
Attorney,  tbat  if  t!)e  K^inn;  being;  app?ifcD  of  tbe  (Lfalue, 
let  a  Cljing  fo|  fears,  &c.  taajtD  500  ••  per  Ann.  tefer- 
Sing  onljj  5 1.  per  Ann.  tljnt  tfjis  is  not  a  Letting;  td 
iFarm,  but  a  (Sift  5  toOetefo^e  tijep  toete  of  ©pinion  tbat 
tljE  2»foiniation  taas  not  tDarcantetJ  bp  tbat  @)tatute» 
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Weftern  and  Wildy. 

I.  y-^EBT  upon  nn  ® ligation  fo?  j^ecfomtance 

I       1  of  Cot)cnant0  fit  an  liniicmuce,  \xfytm\\  it 

I      B  uja$  rccitcti,  tljat  fucb  a  «)ljfp  toas  \\\  t&e 

■'^^-^   eEciJtcc  Of  tOe  Eaft-india  Companp,  ano  ta 

obfeclJE  fuc&  €)?D£rji  anu  Diccctionis  as  t&e|i  fltjoulo  giijc, 

0?  tljcfc  jracto?0  5  aiiO  t&at  %z  toas  DcOsneD  fo?  a  €lopage 

from  London  to  Bantam,    nnU  fcom  tljcncc  to  China  0| 

Formofa.  Cfje  l_3Ia(ntiff  lent  500  l.  upon  t&e  !|)UH  of 
tDe  faiD  €)&ip,  aiiD  tfje  DefenDant  cotJcnantcD  to  paj>,  if 
t&e  ^(jip  toent  fconi  London  to  Bantam,  antj  tctucneD 
from  tbence  Dircttlp  to  London  tnitfjfn  12  ^ontlj0,  550  L 
if  fcom  London  to  Bantam,  anU  ftom  tfteuce  to  China 
0?  Formofa,  ailt  retlimcO  to  London  tuftljin  24  S0Ont&S 
650  1,  ano  if  fljE  rcturiico  not  toitftiu  24  ^ontlj0,  tbm 
to  pnj)  5 1.  per  ^oiito  aboDe  650  L  tin  36  s^ontfjS; 
anH  if  flje  tetucn  not  vuitbin  56  C^ontDgs,  tBcn  to  pap 
710 1.  unlcf0  it  can  be  p?oueD  bp  Wiidy  tljat  tbc  €)btp 
muciien  not,  but  U)a0  lott  toitbin  36  ^ontljs^  Cbe  ^bip 

tDCnt  from  London  to  Bantam,  aUD  fcom  tbcncc  tO  Su- 

rat,  ann  otber  patt0,  ann  fo  teturneu  to  Bantam ;  anti 

in  bet  eiopaffC  fcom  Bantam  to  London  tea0  lofl  loitbift 
36  g^ontbs,  anti  tbe  laiaintiff  bercupcn  b?ouffbt  Debt 
upon  tbc  ©blijyation  5  anD  tbi0  toa0  tbe  ifact  after  ions 
anD  intricate  ipleatJing:,  mbtcb  appeareo  upon  a  Dennir« 
tec  5  anD  Poilexfen  fo?  tbe  Defenliant  faio  tbcrc  are  two 

Queftions. 
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Firft,  caDctljcc  tljc  13laintiff  (Sail  l)au  an?  CDinjj,  oj 
not. 
Second,  jf  mw  Of  tfjcfc  €)iini0,  !joto  miiclj  f 
Ipc  fniD  tfjat  in  tijig  Cafe  tl)c  l^Iatntiff  fljall  fjab^  nu- 
tljing,  fo^  bcu  (js  no  13?rncb  of  Coljcnant,  fo?  tlje  €)&:p 
Did  not  go  fiom  Ijcnce  to  Bantam,  anD  fo  cettlCU  to  Lon- 
don, fo  tijat  l)c  (l)cuHi  IjaDe  t()c  firft  ^uni  mentioned  ^  ucn 

tfjCC  0(0  H)Z  ffO  from  Bantam  tO  China,  &c.  fO  tfjat  (je 

niiijljt  fjauc  tijc  fecond  ©um  5  ncit})cc  toiiio  6c  fjaDc  toe 

third  @um,  fo?  tijut  Wildy  p?oUrO  tljC  @)bip  lOff  toitfjill 
36  C^ontljg.  Cpc  fato  tlje  Eecital  cctilD  not  maU  anp 
i^grccmcnt  to  binO  t(je  lp)actfe0,  anO  tDat  tDe  C^enticntno; 
tljofe  tiuo  paces,  luas  not  to  tie  tijcni  up  from  pinp; 
to  anp  otfjer,  but  tuns  a  fetno  of  a  Icofc  ncffltjyent  Eeci- 
tal i  fo?  it  rccite0  tbat  t^e  @{)ip  luas  to  obfetoc  tlje  O?' 
OerS    anO  DirectionO  of   tlje    Eaft-India  Company,    ano 

jrarto?0  5  ano  bj)  tlje  Icnfftfj  of  Cime  it  appeac0,  tDat 
tbej)  oio  not  intcnO  to  keep  tbcm,  onlp  to  Bantam  0? 
China,  but  tlje  Cimc  Yna0  tlje  main  <H)mti^  Ije  U)a0  lull' 
ling;  to  tun  tljc  QDDentuce  fo?  fo  long:  Cime  ^  fo?  if  (je 
Oao  intenoco  onip  a  Gopagc  to  Bantam,  &c.  tijere  UjouIO 
ijauc  been  CoUenantg  tljat  flje  (IjouIO  not  OeUiate,  &c. 
tobicb  tfjcce  are  not  5  anO  tf)en  be  faio,  tbat  if  tfjc  pain» 
tiff  tua0  to  ijaDc  anp  Cbinij.  pet  not  710  1.  fo?  if  tOe 
Dcfcnoant  p?obcO,  tbat  aje  U)n0  caff  atoap  tottljin  36 
^ontb0,  tben  be  cculo  not  baue  it,  anO  be  batb  fo  Done  ; 
auD  be  cannot  babe  550  1.  fo?  tbat  flje  DiO  not  retutn 
from  Bantam  tO  London,  &c.  fO  p?ap0  JiUOjjmcnt  fO?  tfjE 
Defrntinnt. 

Maynard  fo?  tbc  ].35laintiff  infiffcD,  tbat  l}ti'c  ii)a0  an 
9Dl)cnture  upon  tbl0  ^bip  in  tbe  aopagf0  evp?e(rcD,  anO 
in  no  otbEC5  ano  tbat  if  tbe  ©bip  rcturneo,  tben  tDcp 
tnece  to  babe  tbeii:  ^onep,  Uibicb  Ecturn  U)a0  to  be  fconi 
one  of  tbofe  Oopaffe0,  ano  not  from  anp  Ipact  of  tbc 
mo)li3.  JI^oiD  tobat  (0  tbe  Eeafon  tbat  tbi0  €)bip  re- 
tucncD  not  fconi  one  of  tbofe  aopage©  i'  tobp  becaufc  H&e 
Debiateo,  anO  tocnt  to  Surat  anO  otbec  pacco,  fo  tbat 
tbcp  baDino;  cnrrpO  bet  out  of  trie  Clopage,  (Ije  coulD  not 
return  from  it  5  ano  bEfioc0  tbe  I3attp  1000  not  to  lofc 
Iji0  ^onep,  tbougb  flje  neucr  tcturnco ;  fo?  if  fije  ban 
been  tail  aluap  after  tbc  ^6  C^ontbs,  0?  ^f  "ot  p?o\)co 
tbat  flje  toa0  call  atoap,  tDe  s^onep  10  Due*    Cbc  €oun 
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fndinet!  tSnt  ftp  Eenfon  of  tlje  Dcftiatfoit,  tFje  partji  tDa0 

tocH  intltlED  to  (jtp  S^oncp,  &c.  but  advifare  vult ;   atlD 
aftertuntDo  Mich.  56  Car.  2.  R.  B.  aDjutiffEl)  acco?tifn0ip» 

'The  King  and  the  City  of  Chefter. 

2.  A  Quo  Warranto  bctng;  bjotljjfjt  apm(!  tfjc  ^t1»?0? 
/\  anil  C(t(?cii0  of  Chefter,  tfjctc  toajj  a  mntrant 
of  atto?ncp  uimcr  tlje  99.ipo?"s  ©eal  to  appear  ^  ano 
Powis  came  aiiD  Dcfirco  ft  img&t  be  eramdicD,  ivfjctljer 
tW  toas  a  jjoou  aiiD  regular  appearance,  fo?  tfjat  it 
DUiyljt  to  be  tinner  tljc  Corporation  ©eal.  Williams  fa(t!, 
tljClC  tDCre  tljrce  ^callS,  one  tfje  Sign  Manual  of  t(jE 
S|0(lj'O?,  anD  tlje  Otljer  a  Seal  for  Exemplifications,  &ic.  aUD 
tbe  tljlrO  a  Seal  for  Leafes  and  Grants,  anD  tljofe  Cfjingfil 
tDljiclj  bounti  tljc  Co?pc?at(on  in  point  of  3!ntereff  5  ann 
tljat  tlji0  iaft  @)cal  Uins  in  t(]e  (EufioDj?  of  tlje  S^apo?  foj 
tbe  €inie  being,  fa  nianp  of  tljc  glUermen,  anD  tfje  Ee= 
corner,  anD  tljat  tlje  otbcr  ttoo  tecre  in  t&e  S^apor's  Cul!o« 
Dp;  \)z  fatD  tijat  tlje  Coiirfe  1100,  to  aDmit  Corporations  to 
appear  tljouglj  tijerc  loere  no  €)cal,  anD  t[jat  (je  fjaD  feen 

fortp  PrcceDent0  of  it  ^    anD   CltCD  Coke's  Entries,   Cit. 
Quo  Warranto.    Z.ht  Cafe   Of    the  Town   of  Denbigh, 

tljat  a  corporation  nnijf)t  ufe  trifjat  ^cal  tfjep  pleafe,  anD 
'ti0  an  91nciDent  to  a  Corporation. 

Cfje  Attorney  General  fdlD,  tljat  tfjep  COltlO  not  ap- 
pear, or  DO  anp  aa  but  nnDrr  tbcir  Corporation  @»eal  5 
auD  fome  330  uuDer  tljat  €)cal  are  not  {jooD,  nnlef0  tijat 
%t(\\  be  Dulp  anD  regularlp  put  to  it  5  anD  therefore  if 
tbe  sgapor  alone,  or  one  or  ttno  aiDernien,  (boulD  put  tl)c 
Corporntian  %zn\  to  a  Leafe,  it  tooulo  not  be  gocD ; 
anD  fo  it  Ijatlj  brrn  aDfiingeD  in  tljc  Cafe  of  an  abbot  j 
bctee^tc  ill  tlji0  Cafe  it  luns  rcferrcD  to  be  cjcamineD* 


Lord 
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Lord  Grandiibn  and  Countefs  of  Dover. 

5.  r  O  R  D  Grandifon  tJCClatEH  UpOIt  a  Prohibition  a= 
L  ffflinft  tfjE  €ountef0  of  Dover,  ti)()eccln  t&e  Cafe 
teas  tljus :  lo^D  Grandifon  bciiiff  ©^anufatljrc  to  Miles 
Henningham,  anO  fjis  ©(ftct,  iua0  iiiUcbtcD  800 1.  to  tftc  fain 
Miles.    Miles  Dtcs ;  fji3  ^ittec  beins  an  Jnfnnt  of  14 

^CtiriS  OlD,  is  intitleO  to  aDmintaiatton  ;  Admlniftration 
durante  minore  xtate  of  tljE  €)iflCL',  anO  ill  fjcc  Eiffljt  ad 
ufum  &  commodum  of  tljc  ©iffCC  i0  BtailtCtl  bj)  tljc  @pp 
ritual  Court  to  tlje  Countefs  of  Dover,  toljo  is  jyreat 
<£»^intimotbct  to  tDc  8)incr;  anD  t&en  nip  lo^n  Grandifon 
fuc0  in  tl)e  ©pititual  Court  to  repeal  tfji0  aDmtiiiaca= 
tim,  anD  Ijaue  it  grantcD  to  Ijim  ^  ann  upon  tijis  tlje 
Countefs  p^apeD  a  Prohibition;  anu  it  Uias  gt^ntcD  ^  anD 
tijcn  1L0?D  Grandifon  pro  confultatione  habenda,  DeclacsD 
ut  fupra,  anD  Bolt  fo?  ttip  LO|D  Grandifon. 

Firft,  QDminffttatOI  durante  minore  state,  iS  not  toitlj* 
i\\  tlje  Statute  H.  8.  but  IS  a  Ctutt  repofeD  in  tlje  €tt[Z' 
fiallical  Court,  anD  cjcecuteD  i\\  Eiff&t  of  tlje  infant, 
anD  intenDeD  Us  ^DmimQeation,  &e  not  being  able  to  tx-- 
ccute  it  Ijimfelf* 

Secondly,  i)z  aDmits,  tljat  if  it  tons  an  CnDeanoirr  to* 
tallp  to  fet  aDDe  tlje  aominiflcation,  anD  tafee  atoap  tbe 
3!nfant's  Eiff&t  5  tljen  tljere  teas  Ecafon  fo?  a  Prohibi- 
tion, but  bere  tbe  Eigbt  of  tbe  Jnfant  is  aDniittcD  5  to 
tbat  tlje  Queflion  is  onlp,  tobo  is  tDe  fittetf  pecfon  to 
be  inttuffeo  fo?  bim  s  auD  if  bp  0urp?ire  tbe  Court  bat& 
intrutfeD  one,  anD  after  tijep  fenoto  anotljer  fitter,  'tis  in 
tbeir  l^otoer. 

3!n  tbis  Cafe  tfjcp  batje  gone  acco?Ding  to  out  lato, 
fO?  tbe  10?D  Grandifon  is  »^uacD(an  in  Socage,  (fuppofe 
it  lanD)  (0  tbat  tbep  IjaDe  purfueD  our  laU). 

TBefo^e  tbe  Statute  of  E.  3.  tljere  tiias  no  aDminiflra' 

to?  durante  minore  aetate,  but  in  Cafe  tDljete  an  Jnfant 

toas  made  Crecuto;  5  but  nolo  tbere  is  an  9Dniini(irato| 
durante  minoritate,  tobere  an  Infant  is  aDminiftrato?,  as 
Uiell  as  tobere  be  is  Cicecuto^ 

3jf  3Dmini(irato?  durante  minoritate  recoljcr  in  an 
Aftion  of  Debt ;  anD  t&en  tfic  Cjcecuto?  comes  of  age, 
Ije  fljall  Cue  CreCUtion*  Roll,  Executor  883,  i  Cr.  227. 

X  X  Williams 
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Williams  econtra  :  Cfje  Queftion  ig,  tD&Ctfjcr  tfje  Pre- 
rogative Court  fjabitiff  grantcu  aDwiiniftration  in  Eiffljt 
of  tfte  3lnfnnt,  can  noto  altcu  it  ^  fje  tafef0  it,  t&at  in 
t6f0  Cafe  popfnquitp  makes  no  Difference,  fo?  tfjcp  fja« 
Wng  once  grantcD  it,  t!jep  ()aue  E]cecuteD  tfjeic  ^ut[)ojtti», 
and  ()at)e  notljing  moje  to  do  in  it. 

Admtniftrator  durante  minoritate  fjatfj  no  PotOCt  OlJCC 
tijts  €(fate,  but  (s  onip  in  tDe  I5ature  of  Cucato?,  oi 
atto?ncp  'j  fje  can  onIp  fell  bona  peritura  iisi  n  'Bailiff 
niap« 

^t  affteeisi,  tbat  at  Common  lato  trjece  teas  no  Ad- 

miniftrator  durante  minoritate,   but  in  CafC   Of  an  in- 
fant €xtti\tov,  tfjen  at  Common  lato  t»0o  baD  tbe 
^otoec  oftec  fucb  Cflates  f  tubp  in  Hen  floe's  Cafe,  in 
9  Rep.  'tis  faio,  tbat  tbe  H^ino;  bao,  anD  be  loas  ufeD  to 
scant  LetteriS  Ad  coUigend'  bona  defund',  tubtcb  luas  in 
iQatute  of  a  Commfflion  5  and  to  difpofe  fo?  tbe  (©ood 
of  tbe  €)OUl  of  tbe  3inte(fate,  as  fo?  tbe  papment  of 
Ijis  Debts,  and  jFunecal  Cbatffcs,  and  tben  to  bis  Ollife, 
and  CbilD?en,  &c.    I5ut  tbat  antientlp  tbe  flD?dinarp  ban 
no  ^edlino;  tbetetn,  but  tbat  of  late  tbcp  baue  acropteD 
fucb  autbo?ttp  to  tbemreltics;  and  cited  Dyer  255  and 
Com.  200.  Greisbrook's  Cafe  5  and  tbis  tuas  tbe  Corn* 
tnon  laU)  till  Statute  E.  3.  fDbicb  be  faitb  dotb  not  aitec 
tbe  Common  lato,  but  tbe  I^ing  map  grant  (!ill.    afteir 
tbiS  S)tatute  till  tbat  of  H.  8.  tbe  ©?dinarp  map  grant 
at  W  pieafure  to  tobom  be  tuould  5  but  tbis  Statute 
faitb,  it  ddall  be  to  tbe  nett  of  Mn,  but  tbat  is  but  ait 
3utbo?itp,  tDbicb  being  once  crecuted,  tbep  babe  done  5 
and  bere  tbep  babe  ejrecutcd  tbcfc  potoer,  and  no  lata 
enables  tbem  to  meddle  again*    9s  to  tbe  putfuing:  of 
our  lauj  it  is  but  an  analogical  argument,  if  fo,  but 
tbat  is  ratber  againtt  ^?.  Holt,  tban  fo?  bint 5  fo?  no  ^an 
can  be  Guardian  in  Socage,  to  tobom  tbe  land  can  bp 
poOibilitp  come ;  and  bete  in  tbis  Cafe,  'tis  plain  mp 
lLo?d  Grahdifon  is  indebted  to  us  800 1.  fo  be  p?aps  tbat 
tbe  3^?obibitton  map  fland,  and  no  Confultation  go  5 

Cur'  advifar'  vult,  but  inclined  tbat  tbe  Prohibition  qjall 

fiand  i  after  it  teas  argued  again  bp  Ling  fo?  tbe  Prohi- 
bition, and  Poliexfen  againft  it ;  tbe  Court  of  tbe  fame 
©pinion,  and  denied  tbat  tbe  C>?dinarp  biitbout  Caufe 
could  repeal  an  aominiftration  bcfo?c  tDe  Statute  of  H.  8. 

4  Coney 
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Coney  and  Obryan. 

4. /^^ONEY  anD  Obrian  befno;  attamtcD  of  jfdonp 
V^  aim  st^nrDEC,  fo?  feillitiff  Fofter  anu  Terret,  ana 
oppofcD,  toJjecefojE  €)EntniCE  of  DeatD  pjonounccD  a- 
gainft  tljeni,  fljouio  not  be  cjrectitcD  accojtiing  to  laui, 
pleaoeD  tlje  J^ing'g  patDon  ^  tDfjtclj  bEmjy  rcao,  tfje  Court 
HoubtED  tbe  ^JaliDttp  tljeccof,  fo?  toant  of  tbe  Mox^ 
Murdrum.  9nD  aftcc  at  aiiot&cc  Dap,  bcinff  at  tbe 
•Bar,  tljej)  OcQrco  09?»  Holt  migljt  \it  aOIgncD  of  Coun= 
fel  fo?  tljc'm,  toljo  1030,  anU  argueD  tljat  tlje  l^acDon  tuajj 
0OOD.  C3e  fato  tbat  tbcp  ban  been  conDtcten,  antj  attaint^ 
CD  fo?  a^uctiEC  5  anu  tljat  being  at  tlje  OBar,  ann  DetnanB' 
en  tobat  tbep  couiu  fap,  tobp  Jubgnient  lt)culD  not  be 
crcciiteu  acco^nmg  to  laiu ;  tljep  ban  pleanctj  tbcic  ^afefifegi 
Parbon,  lubtcb  tbe  Court  tljougbt  not  fufficlent^  toitb  ©ub* 
milDou  be  tbougljt  it  a  ^etp  goon  p)acDon.    €:be  i^tng 

parnon0  mortem,  feloniam,  homicidium  felontcum,  inter- 
feftionem,  necem,  occifioncm  of  fUCb  ann  fUCb,  naming 
tDcm,  ann  tfiat  toljetbcr  tlje  pact?  tDa0  rettatus  vel  non  ret- 
tatus,  convidtus,  condemnatus,  adjudicatus  vel  non,  &c. 

fo  tbat  bere  tlie  J^tng'g  intention  toais  to  patnon  tge 
Oeatb  of  feiUing  t&e  partie0,  be  t[)e  Offence  burner, 
0?  fll^anflaugbter,  o?  tofiat  ft  toffl,  being  jfdonp;  6e 
faitb  tbat  before  15  R.  a.  tbe  tOo?n  Felony  toouin  babe 
pacnonen  Murder,  ann  tbat  bere  fs  a  Non  obftante  to  tbat 
Statute  5  tbat  tbe  King's  pacnon  ougbt  to  be  taken  in  a  be^ 
ntgn  ©enfe,  ann  cftentbe  3  Inft.235.  i  H.7. 15.  be  obferben 
tbe  penning  of  tbe  Statute  of  13  R.  2.  tubicb  toag  not 
to  binner  tfte  ltiing'0  s^ercp,  but  W  ^ianfojmation  5 

lieciten  Standford  102,  103.  12  Rep.  18.  Moor  745.  ann 

tbat  tbe  p?ecenent0  babe  been  (0  eber  fince*    Cbe  Chief 

Juftice  fain,  tbat  be  tan  put  ft  to  all  the  Judges  of  Eng- 
land, ann  tbat  ft  toa0  unanimouap  tbeit  ©pfnfon,  tljat 
tDe  patnon  \$  goon  ^  toDetefoje  it  ttia0  ailotoen* 


Speak 
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Speak  and  Pedley  in  Chancery. 

5.  n  P E  A  K  beitiff  an  3infant,  a  Creatp  of  ^atiitige 
O  tnag  IjaU  fo?  rjini  bp  6(0  S|5ot()Ec,  aim  t()c  Jfatljec 

of  Windham  alt  3nfant,  aitD  grtfcles  of  S^ar^ 

rfage  feaItU  5  toljEtciii  it  toas  agteeD,  tbat  Speak  at  full 
90E  flijoulD  fettle  lanDgi  of  tlje  QlaUie  of  700  1.  per 
Ann.  upon  tDe  Daugljtet  of  Windham  5  tde  fil^arciagE 
taltf0  Cffea,  trjE  lpo?t(on  pa(D,  anD  Speak  at  full  9ge,  t&e 
T>mQ\itct  beiiig  (till  luitljin  age,  takes  a  €)UtUep  of  UH 
€ffate,  auD  gi^ieg  fn  to  tlje  f  atOer,  Blackacre  at  500  I. 
per  Ann.  Whireacre  at  lOO  I.  per  Ann.  anil  Swanacre  at 
100 1.  per  Ann.  toljtclj  10  acccptcD  bp  t[)e  jfatber,  anD 
tbc  €)ettlcment  maHe,  auD  accepteti  b^  t(je  jfatbcr,  tlje 
Dauffljter  (Ifll  a  minor ;  anu  in  tlje  €)EttIement  110  fata 
to  be  in  iSurfuance  anD  ipetfojmance  of  tOe  articles. 
Speak  Die0,  tlje  lLanD0  fettleD  p^oUc  to  be  of  tlje  Oalue 
but  of  500  I.  per  Ann.  aiiD  tlje  D^ItfE  b?in(j0  Oet  "Bill 
apinft  tl)e  l^eii:  to  make  it  up  700  l.  per  Ann.  anD  ni}? 
Lord  Keeper  North  DecteeD  tbat  it  fljoulD  be  fo,  being; 
upon  articled  in  Ktltitinfl;  fealeD  ^  but  if  it  (jaD  been  on^ 
Ip  a  parol  Agreement,  tljeu  no  Eelief  5  0?  if  at  t&e  Cime 
of  tDe  Settlement  tf)e  lanD0  baD  been  of  700  1.  per 
Ann.  Value,  anD  bp  9cciDent  ijaD  gone  lef0,  tljcn  no  Ee« 
lief ;  but  bere  bcino:  a  folcmn  ^gteement  anD  g)Ettle« 
ment  maDe  in  tl)E  99ino?(tp  of  t&e  jHllife,  tbis  is  a  jTtauD, 
anD  ajall  not  p?e)uDicc  Oer ;  but  if  it  (jaD  been  a  parol 
Sgreement  fo?  700  l.  per  Ann,  anD  but  soo  I.  per  Ann. 
fettleD,  tbcp  coulD  not  baDe  reliefteD  Ijer ;  anD  furtfjer  in 
t[)i0  Cafe  Speak  tDa0  inoebtcD  to  6i0  ^otljer,  fo?  3r= 
tearaffe0  of  an  9nnuttp  of  500 1.  per  Ann.  30C0  I.  aiiD 
makes  fier  bi0  Cyecutrijc,  anD  bp  taitll  Debife0  as  nuicD 
JLanD  as  is  tno^tf)  20000  I.  anD  Debifcs  l)(0  Sictoels  to 
bi0  Itaife  'j  tlje  Queftion  befO?e  North  Lord  Keeper  ftjas, 
tnSetbec  tfje  S^otbec  being  €]cecuttijc  map  retain  tlje 
3lEtDEl0  totoarD0  l^apment  of  tbe  Debt,  o?  clfe  tubctbci: 
tbe  Debt  fljall  be  incluDeD  in  tbe  20000 1.  ti)o?t&  of  lanD, 
tbe  perfonal  Cffate  not  being  fuflScient  to  pap  tbe  Debt ; 
anD  mp  iLo?D  deeper  belD  tbat  in  a0  mucfj  as  tbe  perfo^ 
nal  Cftate  Uja0  not  fufiicient,  tftat  t&e  JLanD  nmii  go  in 
4  DlfcDargc 
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Difcljanje  of  tOe  Debt,  antJ  tbe  Specifick  Legacy  nm 
not  be  left  ^  but  ff  there  toeie  not  enotigf)  OcfiDC0  tlje  He- 
gacp  to  p<ip  t(jc  Debt,  tljen  tljnt  flje  nitijljt  i-ctatii. 

Anonymns  in  Chancery. 

6.  /^  N  E  tbat  cotiln  rent),  titatic  an  asceenient  fo?  n 
V^  Ueafe  fo?  ttoentj^oiie  fcac0,  tfje  IcITo?  (jimfeif 
l)?ciu  t!jc  Icnfe  but  fo?  one  fear,  ann  reaO  it  fo?  tujcntp= 
one  fears  ^  anu  after  tlje  €rp(cation  of  a  fear,  ejeiied  tfje 
jLeflec,  anD  fjc  b^outicDt  a  15(11  in  COancctp  to  be  rcUelieD, 
upon  all  tbis  i?5atter,  tubicO  luas  in  l^?oof;  but  'ttoa0 
Difm(ffeD  toitb  Cons,  fo?  it  tons  toitbin  tbe  Statute  of 

Frauds  and    Perjuries,    &c.    anO   beiUQ:   able   tO   tcaO,    it 

teas  bis  otsn  jpoiip  5  otljcrtoife  if  Ije  fjao  been  un» 
lettcrcD. 


BuckeridgeV  Cafi. 

7.  "QUckeridge  foa0  conijfctcD  of  jfojrjetp,  ann  fciitcnceti 
O  to  be  put  on  tbe  ptllojp;  antJ  tbeu  obta(n0  tbe 
Jiing'ia!  l^artJon  ^  tbep  at  iubofe  ^uit  niobe  fo?  a  IRuIe 
to  fet  bet  on  tbe  Pillory  ^  tbe  Court  ozuercti  bet  to  fljcui 
Caufe ;  ano  Fmch  Solicitor  came,  anH  fl)ctDcn  in  Ijec  loe-- 
balf,  tbat  flje  bao  tbe  Kings  Pardon,  ano  p^apeD  a  Dif' 
cbargc  of  tbe  Eule ;  tbis  toao  faefo?e  flje  appeared  upon 
tbe  Eule*  Cbe  Court  faio  tbep  coulD  not  take  Boticc 
luHiciallp  of  it,  but  iu  Eeprd  $^j.  Solicitor  affirmeo 
be  bao  a  iiaarrant  fo?  bee  f^arDon  fap  btni  5  tbep  boje 
fo  great  a  Eefpect  to  tbe  jC^ing's  lOatrant,  tbat  inben 
Hje  came  up,  tbep  luouln  Qiu  bcr  Cims  to  ftciu  Caufe, 
Ui&p  fljc  njoulo  not  be  fet  upon  tlje  ISiUojp,  &c. 


Dod 
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Dod   and  Jenkinfon. 

8.  T^  H  E  Plaintiff  rja\)injj  Douglit  a  Cluantitp  of 
JL  COiiifis  of  tlje  DEfcnnant,  fje  coucnanteD  to 
fatje  ()ini  (latmlefs  npinft  Brown  aiiD  otDcr0  ^  aim  Dfte- 
upon  \)z  bjougljt  an  aaion  in  C  B.  ano  upon  pitatiing 
tljcre  tnas  a  Demucrcr,  anH  anjutiffeiJ  fo?  tlje  l^laintlff  j 
nnti  upon  tDat  a  COrtt  of  Crio?  b?oug()t,  aiiD  Holt  fo? 
tDe  plaintiff  in  tljc  a;2:uft  of  €rro?  argucD. 

Firft,  Cljat  tlje  Covenant  beinK  againll  Brown  anH 
otfjerg,  'tis  (jcncral,  ann  beino:  a  grneca!  CotJEiiant  tljcre 
mult  be  iBottce  ^  but  if  it  ban  been  ajyainll  a  pcrfoii 
ffttain,  tijcn  Notice  not  rrquiOte  ^  anD  put  tlje  Cafe  of 
a  Warrantia  Carta?,  tuljEtc  tDc  Dcfcnuant  map  plcaD  be 
ban  no  jl^otice.    Hob.  26. 

Secondly,  CDc  Declaration  is  ill,  fo?  tbat  be  (bclupt6 
not  tbat  Brown  bao  a  Citle,  ano  fo  TB^eacb  of  CoDc» 
nant  not  todt  afllttneo  ^  anD  fo|  tbiis  citco  4  Rep,  80.  2  Cr. 

315.  Sid.  466.  9  H.  6.  42. 

Thirdly,  ©bc^s  uot,  mijat  saion  toa<3  biougbt,  o?  tolja 
toao  pactp  to  it. 

Pollexfen  econtra  :  ^be  Cobcnaut  i0  rjCp?Ef0  tO  fabC 
barmlefg  againll  Brown  and  others,  fo  tbat  others  being: 
in,  tbep  \roulD  babe  it  as  baD,  as  if  Brown  baD  been 
out ;  but  fure  tbis  I0  a  paiticulac  Cobenant,  tubcccin  no 
JSotice  is  tcquilite  ^  bcfiocs  in  tbis  Olafe  'tU)a0  impoffible 
to  gibe  il^otice,  fo?  \)oyxi  coulD  be  tell  tbat  Brown  tuoulD 
arcelt  bint  •-,  'ti0  tbe  Defcnbant  nmff  fee  acco^Oino:  to  bis 
dnbertakino:  tbat  Brown  .oo  not  arrcii  bini  ^  ano  put 
tbe  Cafe  in  Hobart  of  rcUing  bis  €ojn  fo?  fo  niucb,  asi 
anp  one  fljouID  gibe  ^  tbcce  tbe  Bature  of  tbe  ^Tbino:  re-- 
quiiing  ji^Jotice,  it  oitiyijt  to  U  giben  as  to  tbe  Cnfrs  on 
tOe  otocc  ^loe,  put^  bp  {^?.  Holt  -^  be  agrees  tottb  tnem, 
but  tbcp  arc  all  coiiccrning  Lantig,  nno  fo  of  t;je  War- 
rantia Cartas  but  fuppofe  one  niahcs  a  Jreoffnicnt  Voitij 
COarrantp  of  lano,  toberein  1-  S.  batb  a  €:erm  fo?  ^ears, 
antj  ).  S.  enters  anb  ou«6  tbe  jFccffcc,  be  fball  b?inff  a 
COri't  of  Cobcnant  upon  tbe  2'Oaieaiitp,  anD  pet  no  jl30' 
ticc  tcquifite.  l)z  DiftinguidjcD  bcttoccn  a  Cobcnant  to 
fabe  barmlcfs  to?  enjopino:  lanbs  anD  ©ooDs  5  in  tbe 

I  ma 


Term.  Hill.  55  &  36  Car.  1.  R.  B.  161 

ficff  CTafc  tljcrc  ougfjt  to  fte  a  Didurbance  upon  €t- 
tlc,  but  in  t(je  ctDct  anj>  Diflurbance  is  fiiflicicnt  ^  tberc' 
fo?c  if  B.  bno  b?0U9:I)t  an  a&ion,  anD  OaUbCEu  non  ftiitcD, 
jjct  it  fjao  been  a  "Bmci)  of  Co\)enant  5  fo  if  Ije  Ijau 
b?ouo;bt  an  93ion  ano  op'B,  pet  it  (jaD  been  a  'B?cacb, 
anD  pet  IM  CitlE  cotilo  not  appear ;  U)&ecefo?e  JuDgment 
t£)ii0  affirmeD  nifi. 

Dean  ^W  Tracej. 

9.  /^^€)I)cnant  upon  a  Cbattcr=lpattp  fo?  Jfcfigljt,  Da* 
V^  tEO  tlje  loth  of  rebriiary;  tljcn  comc0  an  Ad  of 

Parliament,  auD  fapS,  tfjat  all  French  <©ooD0  iltipoHCD  af* 
tcr  tlje  9th  of  March  foiIotDlnfl;,  fliall  be  fojfciteo,  ano 
p?oOibits  tbe  Importing  of  tbcm ,  ann  tlji0  agceement 
toas  fo?  t&c  ifwigljt  of  French  tgajtJS,  anD  t&is  toa0 
pleatJPB  in  TSat  ^  to  tubicS  tbe  plaintiff  DemutrrcD^  anD 
tbe  Couct  inclineD  fo?  tlje  paintitf,  not  being:  a  Cbing 
tbat  toa0  malum  ,in  fe.  9nD  Pollexfen  put  tbi0  Cafe, 
fuppofe  a  ^an  tbat  10  Cenant  fo?  Life,  Utt  anotbec  ta 
cut  Douju  Crcc0,  0?  4)uU  coton  W  Jpoufc,  looUcl)  is 
a  Cbing  againtt  an  ^£t  of  Parliament,  pet  be  fljaH  rfco« 
Dec  tbe  mages  afftecD  fa?  i,.tbc  eouct  fcemeD  Clonqjl^ 
fo?  tbe  L^laintiff.i  fed  qusre.^  •?  :  ,'  u  :     :■ 

Sedgvviiclv  ma   Gefton.  '         t 

10.  npcnant  fo?  ^cats'batb  Jubgrnent  in  Ejeament, 

J.  anD  tbe  Cccni.  incuts,  tben.lje  b?tngo  n  Scire 
facias  quare  executionem  habere  not  debet  of  tbc  lanD, 
anD  bt0  Daniaffe0  ano  Cofis,  onD  a  Demurrer  to  Wje 
Sci.  fa.  anD  tbe  Court  belD  tbc  Scire  facias  ill,  fo?  tbougb 
be  map  babe  a  Scire  facias  fo?  Damages  anD  Cofts,  pet 
tbis  being  fo?  tljc  Cerm.  Isketuife,  lubicb  toa0  iilcurrcD,* 
'tUjas  ill,  anD  a  netu  Scire  facias  ouffbt  to  te  V  afterti!arD0 
in  tbe  ncrt  Cetm  it  U)a0  argueD  bp  Holt  tbat  tbe  Scire 
facias  1080  gooo  fo?  tbe  Damages,  but  net  allotijeDj  a 
iictt)  Scire  facias  toas  grantcD,  1  :,;  I 

r,m  0.-         ':t  in  i  i 


i^ 
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Je Series   and   Williams. 

11.  QAntell  toa0  fnnebteD  to  tfjc  Mi\Q,  Williams  tons 
O  bounti  fo?  Santeii,  ano  paio  tlje  C^onep ;  Santell 

bECanic  a  05ankriipt,  aiiD  tlje  jG^tng'iS  Dm  is  fatisficD 
aftErU)atD0  ^  tljcn  Williams  p^aps  in  Aid,  aiiD  an  (£]CtniC 
is  OaD,  auD  bp  SD^OCi:  of  tljC  Exchequer,  tlje  {^oncp  Ie= 
l)i£D  upon  t[)E  Extent  paiD  to  Williams  ^  aiJO  if  Williams 
fl)all  Uctain  tfjfg  fi^oncp  atjama  tDe  Eeff  of  tbc  €ceOi- 
to?0  was  the  Qiieftion  :  Holt  fatD,  tfjC  €jCtcnt  lDa0  6e» 
fo?e  tlje  'BanUcuptcp,  anu  tljen  belno:  a  Prerogative  Cafe 
it  tg  good  ^  nap,  (f  it  toerc  aftec  an  9ct  of  "Banfetuptcp, 
it  toouio  fo?  tljc  Jftinij  obec=ccaclj  tlje  "Bankcuptcp,  anD  be 
COOD  againlf  tbe  €remto?0  -,  be  citcD  Dyer  96.  but  tfje 
Court  teas  of  ©linion  againtt  Ijfm,  ann  galje  JufffWient 
fo2  tDe  piatntitf  upon  a  fpecial  caetDia* 

,  J  '.        Lord  Danby'i  Cafe.        ,  ■, 

12.  T^|)inD:0  cbicflp  infiffen  on  6p  tljc  Counfel,  anD 

X  Judges  in  nip  toin  Danby'0  Cafe.  Wallop, 
Cbnt  tbi0  toa0  a  Cafe  of  great  BeceOItp,  anD  if  tbece 
CjoulD  be  no  IRelief  bete,  tbece  luouio  be  a  ifailure  of 
3iulltce,  mbicb  tatbct  tbau  tbe  Hato  tnill  fuffet,  it  tnill  al-- 
lotu  2;binQ:0  to  be  5one  contratp  to  tbc  c)cp?cf0  CClojDjJ 
of  an  9rt  of  pacliament ;  ano  ctteO  tbe  2  Inft.  25. 

^bat  Biyling  tBoulD  not  affcct  tbc  Simpeacbment,  but 
onip  mobifp  tbe  Confinetnent,  foj  tbep  fldoulD  not  Delibet; 
bini  out  of  Cuddiip,  but  onlp  Icngtben  bf0  €hmtt  5  fo| 
W  Bail,  if  tbcppleafe,  map  feeepbim,  anD  confine  bint  5 
tbnt  all  3imp?ifonmcnt  {0  eitbec  in  Cuftodiam,  01  in  poe- 
nam ;  tobccc  'ti0  tbe  former,  tbi0  Court  map  gibe  €are 
bp  TBailment ;  but  in  fo  Doing  tbep  Determine  not  de  re, 
but  de  modo  rei,  0?  de  modo  modi,  tbat  tbi0  Court  i0 
tbe  S)Up2Eme  Court  of  o?Dinarp  3luDicature,  to  tobicb  no 
Sublet  can  come  but  be  finO0  Eelief,  anD  tbat  Curia  re- 
gis ne  deficeret  in  Juftitia  exhibenda.     CbC  ^inQ  btitlS 

tbe  JTountain  of  juRice,  no  one  ajall  come  to  tbi0  JfouU' 

tain  anD  Die  fo?  Cbirft  ^  be  citcD  tbe  Cafe0  luljerc  tbe 

Court  batD  baileD  in  €ak  cf  cjctrcme  olD  0ge,  t&ougb 

2  tbe 
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t&e  pactp  tu30  (n  (Stcctittoiu  ano  fo  of  a   Mommt 
ncac  !}Et  Cime  of  CcaDd,   toljiclj  Cafts  arc  in  tljt 
I  ina. 

Poiiexfen  infiftcD,  tijat  it  tuag  a  Cafe  luDfciallp  iii 
tlje  |)oitfe  of  Lo^Ds  ^  aiiD  tljen  by  Diffoltitton  of  paciia= 
nient  tlje  jp?occ£Dmo:  is  tictermdicD,  like  Cafc0  of  mms 
of  €rro?  out  of  tlje  utnss  TiJcnclj.  Holt  citcD  tljc  Cafe 
of  Okey  anl)  Baxter,  tofjo  tiJEtE  attaiiitcD  bj)  <3rt  Of  ^cii^ 
Kamcnt,  aiiO  tOc  Kcco^os  of  Ipntltanient  remouco  fcp 
Certiorari  in  COailccrp,  tljEIlCC  bp  Mittimus  into  R.  B. 
tDljEtE  tijc  parties  lucre  appofeo,  luljercfoje  tfiep  fljouio 
not  be  citrccuteD,  aiiD  tucrc  ci'EcutcU  acco^Ding'p  ; 
QnU  aftec  bp  tOe  unantmous  Opinion  of  tIjc  Couct,  tfje 

JLOJD  Danby  tuaS  batlfD. 

jf 0?  Firft,  Crcafoti  cannot  bt  committcU,  but  againff  tfje 
mtng. 

Secondly,  ^(jat  tfje  Coutt  Ijas  pofocr  to  bat'I  in  all 
Cafes  of  Crcnfon,  Zachary  crofton's  Cafe,  tljc  ©pi- 
nicn  of  tljE  SluOgcs,  in  t&e  lo?DS  |)oufe  1678. 

Thirdly,  Cljat  toljcu  tf)e  lo?t;3  l:)oufe  is  fitting,  tlje 
J3otDEc  of  tijis  Court  (0  fufpenOeD,  as  to  13Ecfons  ano 
Ciiufc0  bcfo?E  iljcm ;  but  Mm  tlje  la?,ti0  f^oufe  is  tlf^ 
fa'i3Etj,  tfiEir  original  |5ati3Er  rcfo?ts  back  to  tl)is  CTourt. 

Fourthly,  Cbis  Court  mnp  bail,  in  Cafes  lufjerE  tijcp 
cannot  trp  tfje  lp)artp  bailco,  as  pcrfons  taken  bcre,  fo| 
©ffenccs  comuiittcD  in  Ireland,  are  bailed  fjrte,  to  ap' 
prar  in  Ireland,  tbouffO  tijep  cannot  be  trp'D  hen  -,  fo  an? 
Lord  of  Parliament  COnmuttcD  fo,J  CpfSb  Ctcafon  bp  a 
3iu(Iicc  of  peace,  0?  ©ecretarp  of  €)tate,  map  be  bailco 
in  K.  B.  t[jo  ije  cannot  be  trp'D  tbcte. 

Fifthly,  jro?  a  ©an  commttteo  of  Dtgb  Cceafon  to  be 
bailcD  bp  ILaiD,  ann  pet  no  Court  in  15Einij  tIjat  Ijatlj 
j^otDEC  to  bail  Ijini,  is  an  abfurtJitp. 

Sixthly,  Cbat  in  Cafes  of  KLUits  of  Crro?  OEpentiinQ: 
in  parliament,  upon  a  long  Prorogation,  tljcp  ccafe  to 
be  a  Superfedeas,  but  tfjE  partp  mnp  baDE  CtECUtion  in 
R.  B.  ano  if  it  bE  fo,  but  tobere  tlje  p^opEttp  is  concern^ 
ED,  it  ouffljt  mucl)  mo?E  to  bE  fo,  "toljEtE  tlje  jLibertp  is 
concEtnED,  U)l)icb  is  Co  muclj  Ucarcc ;  tbat  in  one  Cafe 
0?  tbe  otber,  tOc  parliament  toijen  it  meets  map  go  on  5 
ann  tf  tbep  reDcrfe  tlje  Jutigment,  tljc  pactp  totll  be  re= 
(to?cO  to  all  tljflt  be  Oao  loff,  ant)  fo  tljep  map  pjocceD  to 
tbE  f  rial  of  mp  ILOJO  Danby,  &c. 

Y  2  As 


1^4  Term.  Hill.  35  &  36  Car.  1.  R.  B, 

30  to  t[)e  potDEC  of  t&e  ilxfng'fi  patuonfiig  Cccafon, 

tflOUfflj  tSe  l^ecfon  toas  fnipcacbeD  bp  tlje  Commons  in 
England  In  t&e  lojUji  Jpoiife,  nianp  EEC02D9  Sucre  ctted 
f)p  t&e  1L0?D  Danby  5  anU  PoUexfen,  autl  JefFeries  Chief  Ju- 
ftice  citeD  Elfing  Of  Parliaments,  and  iufifteU  tljat  t&e  Ha- 
beas Corpus  Aa  fl&eU)0  tfjE  jntEttt  Of  tOe  paclianicnt, 
and  tDctc  Sentiment^  in  fucD  CaCE0» 


Term. 
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Anonymus. 

amgntent  ftp  Default  in  C  B.  anli  a  Miferkordia 
cntereD  fo?  a  Capiatur,  upon  in&fcf)  a  COrtt  of 
Crroi  toais  b^ouryljt,  ano  tm  amgncti  foi  ^Srro?  5 
aftei:  toljicb  tljcp  came  into  R.  b.  ann  p?apeD  ta 
amcnti ;  auD  tfje  Court  ffcantcti  it,  tW  aftcc  a  fiUrit  of 
Ctro?  bjougljt,  fo?  tfjat  tScp  tDoulo  amcnD  in  fucfj  a  Cafe 
in  C.  B.  ano  it  tono  faio  per  Withens  Juft.  tDat  Oe  Dao 
j^noUin  it  often  Co  DonCt 

Eaft-Indiii  Company  ^rw^  Sandys ;  decant  and 

puis- 

2.  np  H  E  Company  fcjOUffljt  an  Adion  fur  Cafe  ag:atnff 
1  Sandys,  toljercon  tJjcp  Hfclate,  tOat  tOe  H^inQf,  &c. 
UiD,  bp  W  letters  l^atentjs  BatcD,  &c.  conftitutc  ann 
tnafec  tljcm  a  Corporation,  &c.  bp  I5amp,  &c  aiio  grant-- 
cu  to  tljcm  tljE  fole  Crane  of  'Buping  anU  ©clllno;,  &c. 
fcnt&in  fucb  a  Cract  of  lano,  viz.  &c.  foj  tbrm  tfjeir 
@)etD3!it0,  QgentsJ  anH  ^fllcncs,  anU  tDat  no  otijer  fljoulD 
tratie  tijit&et;,  &c.  ano  tijcn  fljeto,  Ijoto  tbat  Sandys  fjao 
fciit  fucb  a  @)Ijip,  &c.  ano  lap  it  to  tljcic  Damage  of 
1000  1.  &c, 

Zl}t  Defendant  p?apjj  Oyer  of  t&e  Letter 0  j9atent0, 
iDljic!)  being;  enterco  in  h^c  verba,  be  pleans  tbc  Statute 
of  18  E.  5.  to  UJbicO  tbe  Defendant  Demurs. 

4  Finch 
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Finch  Solicitor,  fo?  tljc  piatlltiff  aigUED. 

Firft,  mwim  tfje  Lcttcr0  patnito  be  goou. 

Secondly,  KilirtOcc  tijc  affion  bc  maintainable. 

Fiift,  3if  tfjE  Icrtcrs  patnito  be  [jooD,  tljerein  be  coii' 
nuer0,  if  good  bp  tbc  itiing's  potncc  at  Common  laui. 

Secondly,  a:2:ujetbci'  tfjat  l^oiBct  IS  rcf!tnincD  bp  nnp  M 
of  Ij^aiiiamcnt. 

'€lK  Ictteig  patents  are  gooti  at  Common  lato. 

FirO,  TSccaufe  tbcL'c  coiilO  be  no  CtaDe  toitb  31nfiOcI«;, 
but  bp  Crcatp,  toljtcb  mutt  be  bp  tbe  jCiinn;,  o?  010  tU 
ccnce. 

Secondly,  j|5o  CrnUr,  fctit  bv  ISJevmiinon  of  jFo^eign 
P?incr0. 

Thirdly,  Cfjat  CtaDc  mfffbt  bc  tcffiainct)  b^  t&e  l\m 
Sere. 

Fourthly,  €:bonn;b  all  Q3crcOnnt0  arc  at  Libcrtp  to  go 
out  of  tbe  il\ingDom  toitbout  liiccncc,  pet  tbe  Jaing:  map 
teffrafn  tljem  bp  Ne  exeat  regno,  toitljout  fljjiBiiio:  Caufe  5 
anD  tbat  Caufe  (0  not  traberfable. 

Fifthly,  3if  iFo^ctiju  p^'nce^  rettrain  to  particulac 
piace0,  anD  li)crfon0,  no  €)Ub|ca  batb  E'sbt  5  3  J^c 
opcn0  CraDc  to  Spain,  &c.  tobtcb  n)cU)0  before  it  tuag 
fljut,  pet  be  Dctb  net  affirm  tfjat  tlje  Subfcct  biUlj  no 
Et'ffDt  to  €tatic.  Tout  'ti0  urgeu,  if  tbe  H^ing  can  re* 
flrain  tbis  ^an  b^  a  Ne  exeat  regno,  be  map  anotfjer, 
nnb  a  tbiiO,  anb  fo  cbcrp  bonp  5  anb  fo  if  be  map  ccnraiii 
from  ttaDino:  in  tbi0  place,  be  map  from  otijcr0,  Sec. 
%a  all  trabe  in  genera!  4  if  tbi0  lucre  alloiuco  a0  an  ©b- 
jfction,  it  migbt  be  urgeb  againft  anp  3utDo?itp  tfje  jC^tno: 
batb,  lubtcb  idouIo  be  nnrcafonable  -^  fo?  tljat  Im  Pouiec 
in  tbefe  Cafe0  10  attcnbeo  luitb  a  Crulf,  tolncb  U)c  mult 
not  fuppofe  be  Uiill  abufe.  T>ut  tOi0  i0  not  the  Queftion, 
but  onlp  bolD  far,  lie  map  rcffrain,  0?  licence.  JX  tbe  lato 
bab  not  been  clear  tljot  tbe  ji^inQ:  migbt  b'lbe  liccnfeo,  anH 
reffraincD,  &c.  tbi0  bao  not  no'iu  come  in  Debate,  foj  no 
one  luoulO  Ijabc  been  at  tbe  Crpence  to  fettle  a0  tbep 
babe  bone  in  tbe  Eaft-Indies;  anb  be  faiD  ftirtbec,  tbat  tbe 
Turkey  Company  auD  all  otbcr  traHInQ:  Companie0  be- 
PcnO  upon  tbi0  point.  Ipe  faiD  tbe  Subject  bnto  no 
JRigbt  to  trabe  luitb  Infibclsf,  becaufe  tbep  are  loofecD  on 
a0  Cnemieo,  not  in  a  Sipirttual  @cnfc  onlp,  but  a  Ceni' 
po?al,  anU  tuere  fo  to  bc  treateo,  anb  are  fo  accountcD 
In  laU);  anb  fo?  t!ji0  citco  7  Rep.  17.  12  H.  8,  4.  ann 
I  fiiiD 
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fain  furtfjer,  tijnt  Alien  Enemy  ran  fue  no  3l9ioji  Eeal, 
Pcrfonal  0|  s^tjct,  nno  tfjat  tijffe  are  perpetui  inimici  j 
but  fje  faio  obiter,  t&at  toljerc  Coke  1  inft.  faftfj  tfjat  a 

Feme  Alien  (hall  not  be  endowed,  tljat  (je  IjaD  feeu  0. 
Parliament  Roll,  tiJ&cmn  it  \ra0  rcfOlDEO  ttl  tfje  Lords 
Houfe,  tbat  n  jfenie  3!ien  fljouin  be  EiiDotoeti.  Cfjcii  be 
cttcD  febccol  Ecco?r)0,  to  (Ijeto  bOiu  tbe  l^inijs;  bao  trcatetJ 
tfje  Jews  bei'c,  coniinino;  tljcm  to  particiilat  l^lacc0,  ana 
rometimes  relcaQiiff  tbeic  Debts,  as  if  J.  S.  toas  itiDcbt- 
£D  to  a  jew,  tbe  Jcling  toouID  teleafe  tbe  Debt  to  j.  S, 
auD  tbougb  tbcp  taete  bo?n  bete,  pet  tbep  cemaineD  ftid  itt 
tbe  Coniiitioii  of  Elicit  €nemic0  ^  aiiD  tbe  main  Eeafon  bcre^ 
of  11130,  tbat  tlje  l^ing'0  S^nbjects  mig&t  not  be  pecberteD 
in  Eebjyion  bp  tbem,  0?  obet'tencbeD.  f^e  fljcbjeb  furtbec 
out  of  Rolls  bp  bint  citeD,  tbat  tbe  Mm  batb  conltttutcd 
bp  ComniilTion  particulac  33ufitce0  fo?  tbem,  anD  to  p?o= 
ceeo  in  pactlcuiar99et{)oD0,  Roll,  Pat.  19  E  i.  num.  7.  tijc 
Jaing;  patDon0  a.S)Ub)iea  fo?  bcalinn;  toitlj  a  Jew,  5  inft.  89. 
ttiartpino:  toitb  %■■  Jew  jfeionp,  bp  tbe  antient  iatti0  of  tij^ 
lanti  5  anb  citcD  2  Brownl.  Michelborn'0  Cafe ;  anb  up» 
on  lifee  ©loiuiD  it  is,  tijat  no  Dealing  0?  GTonbecfe  10  to 
be  tDitb  an  ercommnnicateti  pcrfon  t  $f  tfje  HatD  fo  en= 
able0  tbe  E^tng:  to  pjobibe  fo?  bi0  @u6ie80  againtt  tbe 
Cncniie0  of  tfje  f  aitb,  &c.  trben  tbep  come  into  a  €lnl'- 
ftian  Countrp,  a  fortiori  fljoiilb  be  P?oblbe  fo?  tbem  go- 
mo:  into  an  3nfioel'0  Countrp.  pt  faib  t!)e  i^in^'s  potocc 
is  30  free  nno  imlimttcD  in  mnfeino:  l.eao:«e0,  a0  tbe 
€)Ub}ctt0  Eio;Ijt  to  trabe ;  anb  pet  tbe  jiving  cannot  maU 
a  IciJgue  mutui  auxilii  tDltb  3lnfiDel0  5  otbcc  Lcaijue0  ic 
map  be  be  map. 

iE,l)is  is  enoua;Ij  to  clear  it  from  a  Q90!topolp  ^  antj  fur- 
tbec if  tbe  latD  bab  fo  tbougbt  it,  tben  it  toould  not  babe 
been  ercEptcij  in  21  Jac.  tuijctein  10  a  jDlobifo  foj  all 
crompanles,  &-c. 

m  faito  fitbrt  tlje  fitff  patent  MS  a  09onopolp,  o| 
tlji0 10  not,  hut  tbe  fir(!U)a0  not  ^  ergo,&c.  tbe  fica  ms  not, 
t?cmk  a  iifbj  3inUrntion,  anb  no  @)tatute  limitg  it  to  a 
Cime,  as  it  boJj  otljec  Cbniff0,  anb  tbe  lato  ootb  in^ 
fouraffc  tf)i0  Companp,  bp  beclating  tbat  Ctabccg  in  it 
fljouib  not  be  rcckoncb  a0T5anktupt0  ;  anb  anotber  Set  bp 
tnrincp  20  s.  fo?  cberp  ico  1.  "Cben  be  eonfibec0  tbe  jd^eceO 
Cti'  of  managing  tbe  Craoe  aftec  fucb  spanner,  \))\)icl) 

i0 
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is  a  CDonfiDfratiou  fittcc  fo?  a  ^ccc&ant,  o|  a  S>tatef' 
man,  tban  a  laiupcr. 

Secondly,  pc  coiifiDcrg  toljetOet  tW  P^crogatlDe  fie 
abUtigen  bp  anp  ©tntittc :  fpe  faitt)  no,  ano  DcDuce0  noma 
tOc  Epafons  of  niafeiiiQ;  tlje@tatutc  of  18  E.  i.  fonijeic 
cf)(cf  tuxam  anttcntlp  confiflcO  itt  COool  aiiD  £Hoolfcn0, 
anO  Leather,  niiD  tfjat  tlji0  Vca0  toitlj  ncigbboutinff  ea» 
tion0  onip,  aiiD  tljat  reflralncD  to  ccctalii  ]pla££S  onip, 
ono  tljat  tljE  l^iiiff  fjan  aliDap0  a  great  l^otoei:  oIjec 
Crane,  ag  to  confine  it  to  cectaiu  l^lace0,  toblclj  toere 
tljE  Staples  b£cc,  ano  ab^oaD  5  but  at  tljat  €imc  toe  ban 
no  CrabE  to(tl)  JnfiDels,  fo  tbat  tbe  IRcniEl'P  of  tljofe 
iLatD0  Ujn0  not  intcnocD  fo?  tijcm,  0?  to  be  fjCtcnOED  to 
tljem, 

Ipe  lap0  boton  tlje  Reafon0  of  makfnff  tDat  tato,  ann 

faib  tlje  (KLlO?130,  may  go  where  they  pleafed,  are  to  be  in* 
tenbcb,  they  are  not  bound  to  go  to  the  Staples  as  for- 
merly i  00  to  tbe  otljet  S)tatute,  tbe  Eeafon0  of  niabinff 
tljem  appeacinff  in  tOeui,  tbcp  anftjoec  tbEpifelbc0« 

Secondly,  c^lljetbEi;  an  action  lice  fo?  tbi0  Companp, 

Firft,  Cljcp  ace  nt  great  Cbarrjee  to  fuppo|t  it,  tbctc-- 
fo?e  citgbt  to  profit  h^  iU  Secondly,  Cbep  ate  taken  Botice 
of  by  a50  of  i^atUament,  anb  niabe  to  pap,  &c.  Third- 
ly, l;e  ccmpateb  it  to  tbe  Cafe  of  a  neto  3lnbcntion,  &c. 
fo  p?apED  3lubgniEnt  fo?  tbe  paintiff. 

Pollexfen  mabe  tuio  point0,  Firft,  CClbctber  tbe  Let* 
tcr0  patent  are  goob,  Secondly,  CObctbec  tbe  Action  ijs 
maintainable. 

ipe  botb  not  benp  but  tbat  tbe  J^ing  map  rcffrain  anp 
of  bt0  @'nbiect0  from  ffotno:  out  of  tbe  Ecalm,  becaufe 
be  batb  an  Interclt  in  tbe  l^etfon  of  bisi  ©ub|ect,  anD 
map  babe  ©ccafion  fo?  bi0  @)crbtce. 

Secondly,  Cbe  Mn^  tnap  retrain  all  W  ©ubicaa 
from  anp  Crabe  tottb  nnp  particular  Countrp,  0?  Citp, 
ag  in  Cime0  of  C<Uar,  0?  pague,  0?  otbec  particulac 
iAeafon0. 

"But  tboufib  tbi0  be  map  bo,  pet  tbere  can  no  Slnfetence 
be  male,  tbat  tberc fo?e  be  map  rettrain  fome  of  tjid  S)Ub= 
USG,  ano  gibe  libcrtp  to  otber0  -,  furtbec  be  faio,  tbat 
tobeu  tbep  on  tbe  otbec  €)iDe  lap  boton  tbefe  lp)ofition0, 
tbep  make  no  Dittinaion  bettoeen  infidel  ano  Ghriftian 

Countries.  jv^O  u 
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^E  TalD  tbat  toljeii  pti  argue  from  3  Jac.  tfjat  it  opens 
CraDE,  tuljicb  teas  fljut  facfo?c  ^  tijat  tljep  tljen  argue,  tim 
t(je  i^ing  fjatlj  l^otucc  to  rcKrain  Craue  tuitD  a  Cljiifttati 
Countrp. 

15p  CTommon  latu  De  fato  tijat  €catic  10  free,  ann  fo? 
tijat  ciun  :}  inft.  81.  f.  b  65.  I  Roll  4.  tOat  t()c  Coni' 
nion  iLaiu  10  a0  muclj  againff  ^onapolp,  as  SlngroOlng. 
anC  tljnt  tOcp  Differ  onip,  tIjat  a  Si:5auopoI?  is  bp  19atcut 
from  tijr  Eiiig,  tljc  otljcc  is  Ip  t()e  ait  of  tlje  ©ubfcrt 
iJEtuJEcu  partp  auo  l^artp  ^  but  tIjat  tlje  99ifcfnefs  are 
tfjE  fame  from  bot&,  auD  tljere  is  tfje  fame  lata  agattii! 
botO*  Moor  67:?.  1 1  Rep.  84.  t(je  folc  CraQE  of  aitj;  Cfjing, 
10  ingrofling  ex  rei  natura,  fo?  toljofocUEt  Ijatfj  tljE  fole 
Craoc  of  'Buudig  ann  ©elltng,  Ijatlj  ingrofleD  tljat  Eraoe  5 
niiD  toljofocuct  batij  tbc  fole  Crate  to  anp  Couiitrp,  Ijatb 
tlje  fole  Craoe  of  "Buping  ann  ©clling  of  t&e  19?obuce  of 
tbat  Countrp,  at  0(0  otijii  pjice,  toljiclj  is  an  €n« 
gcofllng. 

€m  ®?aut  is  agaiiirt  tfje  olD  Statutf0  of  t&e  i^ing^ 
Dom,  2  E.  3.  aim  tlje  €)tatute  of  18  E.  5.  (inljiclj  is 
plcaocU)  attlJ  tlje  S)tatutE0  of  2  R.  2.  cap.  i.  and  1 1  R. 
2.  cap.  7.  tDljfclj  confirm  tlje  otljcr  ttoo  5  anu  tljefe  S)ta= 
tutes  being  pemten  (6o|t,  anD  in  general  Motus,  a0  tlje 
COap  tljcn  toas,  are  to  be  taken  in  jfaljont  of  CraDe  5 
ano  fo?  tbe  publicH  TBenefit,  anO  tlje  mo?D0,  That  Grants 
by  the  King  (hall  be  void,  ajEtU,  tljat  fUCl)  «©?ant0  tljeu 

toere,  ann  ijalie  altDap0  bm\  grnnten,  bp  one  mean0  o? 
otber,  tljc  S%fng  being  UeceitieD  ^  ann  in  2  Inft.  63.  Coke 
faitt),  tljat  all  {^anopolie0  are  againll  t{)e  iri;eEDom  of 
Magna  Charta,  anO  tbe  other  Afts. 

Cljep  fap  tlji0  i0  true,  if  it  toere  a  S^onopolp,  but  lue 
are  not  a  ^onopolp.  Cljen  Ije  pjoUcD,  'ti0  a  Sj^onopolp, 
I.  from  tlje  Defcription  of  a  ^onopolp  in  3  inft.  i8f. 
comparEO  toitlj  tlji0  Cljartrr ;  if  it  be  pofllble  to  erempt 
tbem  out  of  tlje  Tdetter  of  tlji0  Defcription,  tOen  Ije  con« 
feffeo  tijeir  Cafe  is  ftronger  tljan  Ije  Ijopen  it  i0  ;  but  H 
tbinbo  *ti0  impoliible.  OSp  tljig  patent  tljep  OaDe  grantco 
to  tijcm  tbe  fole  iBuping  ann  g>elling,  toberein  ^erc&an^ 
Di^e  confiffs ;  the  fole  Ufing  is  anotbcc  Part  of  tbe  9ct, 
pou  Ijane  tbe  fole  anng ;  fo  tljat  pou  are  Mtl)in  t^ofc 
mom,  ann  pou  ace  tuit&ln  tOe  later  COojns,  quod 

Vide. 
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311  €Dil0  nttentiinQ;  S^onopolie0  otc  in  t&f0  Cafe,  tljc 
firft  tSmi  IS  Jnljanfinrj  t(je  p?icc,  nientioncD  in  n  Rep. 
88.  notljino:  is  plainet;  tijan  tljat  tljcp  [jaue  IjaD  tljc  %n-- 
tins  of  tOeic  oton  l3?iCE,  anO  fo?  n  i^an  to  come  to  fuclj 
n  Contempt  of  EicOes,  as  not  to  get  toljnt  fje  can,  IdIjcii 
\)t  IjatO  It  in  lji0  oiun  potocr,  i0  fucD  a  CJirtue,  as  is 
not  o?ninatilj^  met  tuitlj  in  S^ankinD.  Cfjc  feconO  CDil 
10  mcntioncD  in  3  Inft.  i8r.  tlje  tljiro  cuil  is  tlje  SDp-- 
p?cinon  of  tfjc  lp)eople,  anD  anp  'Boop  tljat  ftnoUis  tljcic 
S^ealino;  toill  be  fati0ficti  hereof,  F.  N.  B.  f,ips,  ita  quod 
patria  non  magls  folito  oneretur. 

CDep  flip  on  tfje  otDct  @)iiie,  tijnt  'tis  not  stanteD  fo? 
^DDantage,  but  gooD  (JSoucrnment,  nno  tljcre  fjaUe  been 

fuClj   C^^mtS  to  tlje  Turkey-Company,  &c,    but  let  nte 

mint!  pou  tDljat  tOe 'Books  fap,  2  inft.  540.  n  Rep.  88. 

pt  CiteD  Horn   anti  Ivie'S  Cnfc,  Mich.    :o  Car.  2,  R.  B. 

Rot.  403.  luljtclj  luas  a  (JD?ant  in  tOis  J^nture  to  tlje  Ca- 
nary Company ;  but  it  luas  foou  conDcmucD  in  tljIS  Court, 
miD  afterlDiirtlS  in  Parliament. 

9s  to  oti3er  Companies,  fuppofc  tljem  nil  fuclj  ns  tbid, 
'tis  no  satBumcnt  tljat  tijcp  arc  Irgnl,  fo?  'tis  UjcII  fenotoii 
tbat  in  all  gges,  t(jecc  babe  been  fuel)  6?ants,  Uibccciti 
tlje  £^intj  batb  been  nrcciUcD  ^  but  if  anp  of  tljem  ban 
cDct  ban  cinp  juoicini  auounincr,  tt  Uias  fomctDino;.  ^o-- 
itopolie0  baDe  been  in  tiic  belt  of  Cimcs,  in  4?  El.  cap.  i. 
tbere  is  a  Provifo,  tijat  tbat  art  cjctenD  not  to  mahe 
tbem  gooD  ^  but  fince  tbere  bas  been  no  juDicial  9IIouj» 
ance,  ttoill  be  no  argument  tobctljer  tbcp  be  5000  0?  ban  5 
aiiD  fince  tijerc  ba^e  been  none,  be  appeals  to  tbe  p?aaice 
fo?  it,  tbat  ctljcrs  tban  tbofc  of  tbe  Compnnp,  OaDe  al- 

toapS  ttabeO  to  Barbary,  Turkey,  &c. 

|)e  tbinfeS  tbe  €>?antS  to  tbe  Ruffian  Company^  &c.  are 
alike  to  tijis,  but  tljtp  babe  neucc  ufeD  tbem,  as  tbcp  Do 
tbefc ;  ano  tben  be  put  tlje  Different  CWnp  of  mnnaginfj 
tbe  CraDe  in  otbcr  Companies,  anD  in  tins  Companp. 
!Jn  otber  Companies  cljerp  inDiuiDual  Crnocs,  anD  anp 
map  come  in  fo?  little  i^oncp,  &c  bere  in  tbis,  onip  tbe 
Company  10  a  ioint  @>tock^  anD  betein  be  Uias  Derp 
large  anD  aggraDating  ^  fo  tljat  tbonglj  otber  Companies 
fljoulD  be  gooD,  pet  tbiS  is  notbing  to  \on^  fo?  tbrp  Dif^ 
fer,  «ic.  pa\}w^  fl)cu)n  tbe  Difference,  tDcn  be  came  to 
21  Jac.  anD  reciteD  t&e  cnarting  part  of  tljc  Statute, 
anD  tljen  tljc  PoUifo, 

s  €ljat 
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Cljnt  tijc  Eaft- India  Coiiipanp  (0  tuitljin  tDc  cnnftinn- 
Prirt,  anb  tljnt  Ije  itcetto  not  Until)  upon  t(jc  eito^D  09a= 
liopolp,  fo?  tljE  3Ct  OnbdUT  tIjC  C(:to>D0,  ible  Buying,  Sel- 
ling, and  Uiing,  iinti  tijcp  IjaUtnn;  it  lUttDin  tDcfc  CDar^ 
tec,  tOcp  arc  uiitljin  tfje  a:tlo?t!0  of  tl)E  0cf,  anD  refers 
Ijinifetf  to  tOc  iioo^tid  of  tlje  Cljarter,  to  be  compareD 
tuitfj  tlje  mom  of  t[)c  as :  are  all  T5oD(e0  uncapable  of 
fole  'Biiping  ^  poii  ljn\)e  fole  '}5upinrj:,  &c.  anti  if  you  are 
contrary  to  tijc  enacting  l^act,  poti  muff  be  fatJclT  by  tfjc 
Ipmiio, 

^z  faitlj  tljc  i;3?oUifo  eitctitig  not  to  aiip  l^ttcce  }^a^ 
tents  mate  after  tlje  3ct,  but  oiilp  to  tijofe  befo?e  ^  but 
tbat  liberties,  &c.  fljaii  continue  as  tbep  lucte  before  tlje 
g^akinn;,  &c.  luijicb  ffjetos  tobat  is  toitljiii  tDc  Piobifo, 
anD  jjoucrns  tbe  Uiljole  13?oijifo» 

€:(je  nert  p?Oblfo  is,  Patents  granted  or  to  be  granted, 
tobicb  fljctDS  tbe  fojmer  i;i)?obifo  Dio  not  ejetenD  to  tbofe 
beteaftec  to  bt  fftanteD :  TSut  fuppofe  tljis  not  a  fulRcient 
anfujct,  pet  tbe  1.9^oDtfo  ejctcniJS  but  to  RHbilcjjes  fo^ 
iDcIl  oJDccino:  of  qiratie  ^  bttt  not  to  fole  Crane,  fo?  tbe 
fame  ercepttou  is  to  {Manufactures,  1 1  Rep.  54.  tbep 
niaoc  a  TBp^lato,  &c.  inbicb  fccmco  to  a  gooD  €nD  5  pet 
fo  iealous  toere  tbe  Ijubfres,  t(jat  tbcp  tiioulD  ufe  it  to  tbe 
S)pp?cinon  of  pounnp  $?9en,  tljnt  tbep  lUbgeD  it  boiD  ^  anri 
tbat  C>2Dniances  fo?  tlje  ijood  (jSoUecUment  of  CraDe, 
feem  to  be  p?eferUetJ  by  tbis  p^oDifo,  anD  not  fo?  tbe  fole 
^anaiyement,  onD  tbiS  fccms  tbe  @enfe  of  tbe  };i)?obifo, 
anD  tbe  ©cnfc  tbcp  tooulD  \mz  is  tIjc  molt  repugnant  to 
tDe  9ft  tbat  can  be,  &c.  onD  fijetDS  boto,  &c. 

antJ  if  a  i^ioMQ  be  cdntcaDiao?p,  'tis  Ijoid,  t  Rep.  45. 
Com.  565.  xut  tbcp  enDcaijout  to  anrtijcc  it  tbus  t 

€()c  ^iqMo  is,  tbat  it  ftall  not  ejctenO  to  CbartetjJ 
fo?  o?ocrinff  of  Ctane,  but  tbep  Ojall  be  as  before  5  and 
if  tyooD  before,  tbcp  are  fo  ttill.  Cbis  is  but  tfje  fame 
Cbtng  in  otbec  ©L(o?D0,  fo?  tbe  ConcUiaon  of  tlje  ^?oi)i. 
fo  crtenDs  but  to  t&efe  Cbatters,  cjtccptcD  in  tbe  fictt 
13art  of  tbe  I-)?oi)ifo. 

€:ben  tbcp  fap  tbis  is  tottfj  an  Jnfitiel  Countrp,  anb 
tbat  Differs  tbe  Cafe ;  ano  to  p?otie  it,  cite  Michelburn  jg 
dafe,  and  put  the  Words  of  that  Cafe  :  i^t  t\lpS,  it  toaS 
onlp  an  occafional  Difcourfe  not  pertinent  to  tbe  Debate 
before  tlie  dourt,  anB  t&at  Browniow  uias  a  I300H 

1  2  p?uitco 


lyi  Term.  Pafch.  36  Car.  2.  R.  B. 

p?intcD  fn  tlje  fate  €tmc0,  flun  not  UccnfcD.  'ilbz  ncrt 
Ije  confiocccD  ton0  Calvin's  cafc,  ano  tlje  Cafc0  t&cre 
cttrD,  to&tcb  fje  enOEn^outPD  to  cijanc  ^  aiiD  fiito,  tijat  to 
f)olD  tbat  tuc  are  in  a  perpetual  State  of  (Hinr  lultl)  3in= 
fioel0,  nifffljt  l)c  a  Doctrine  a0  contratp  to  Eellgion  as 
anp,  tultinij  nuuip  tlje  cDicf  ©ppo^tunitp  of  conUPCtingr 
tfjem,  anD  tfnD^injj  us  Cnemicg  to  niucl)  tfje  gceateft 
l^m  of  fll^anlunD. 

3!f  tOcp  are  €nemicd  tDcp  map  be  fpoileti,  tofiececijfc 
pou  fino  tijcni ;  anp  £^a\\  map  Itill  t[)cnu  7  E.  4.  13. 
7  H.  7.  •5- 

€0  tlje  Eon0  citcti  h^  09?.  Solicitor,  fje  D(D  not  mucfj 
nenp  tljcm,  ano  faiD  t&at  l\inQ;0  had  made  life  of  the 
Jews  like  Spunges,  and  had  fqiieezed  them,  teinfl;  a  fcat- 
tcreti  laeople  toitljout  anp  ©ouetnmnit  to  p?otea  tijem, 
anD  citeD  2  inft.  99,  507.  anD  tljat  be  DiD  not  Differ  toitij 
Dim  about  tbe  fas,  but  tbc  me  of  it  5  toi  if  tbe  l^ino; 
map  take  atoap  luljat  faelong0  to  a  Jew,  fo  map  a  %u]3^ 
lect  j  if  tbcp  arc  aiicn  (£nemic0,  all  tbeir  Contrarts  aim 
'Barffatn0  are  iJoiD  t  ipoto  couID  tbep  tben  be  guiltp  of 
Ofurp,  anD  ©ppjeflion  on  tbc  ©uD(fft0  f  it  toere  impor= 
fiblc  if  tbep  toere  to  be  tceatcD  00  alien  €ncmic0,  fo  tbat 
bercbp  be  bopes  tbc  Ecaron0  of  tbcfc  Ecco^ds  urgeD,  are 
tatbec  fo?  bim,  tban  againff  bim,  auD  tbat  tbep  toere 
banDlED  a0  otber  9Iien0. 

€be  ^d  of  Navigation  fljcUis!  3infiDfi0  babe  tbe  fame 
libmp  of  CrnDe  ad  ar{)?iftian0  toitbout  Diftinttton,  anD 

erp?Cflp  names  tbe  Ottoman  Empire. 

Cbe  Ad  of  Tcnage  and  Poundage,  and  Book  of  Rates, 

bauc  maDe  no  DiRinaton,  fo  tbat  tbe  Diflinrtion  luas  not 
tbouijbt  of  tin  noU). 

Do  toe  treat  tbe  lews  after  tbi0  c^anner  nt  tbi0  Dap  f 
if  tbe  latu  be  fo,  tliis  map  be  ^  be  cttcD  2  Cr.  469.  nnD 
faiD  tbat  in  tbat  Cafe  it  brU  been  ufcful  antj  iicccfTarp  to 
babe  urgcD,  tbat  tbe  Contract  luas  luitb  an  JnfiDcI,  pet 
notbing  tbcre  faiD  cf  it. 

jOone  of  tbe  €)tatutc0  citcD  baise  maDe  fticb  'Didin' 
ction  ;  anD  pet  tobni  fonieof  tbe  later  lucre  maDe,  tbcre 
toa0  Craoe  toitb  3infiDel0  ^  fo  tbat  tbcte  i0  no  f  ounDa' 
tion  fo?  tbcfe  Difiinaions.  but  tbefc  occaaonal  ^apings: 
•But  be  tbat  point  of  Craotntj  toitb  0?  Voitbout  JLiccnfe 
00  It  toill,  it  toill  not  be  fuffictcnt  to  grouno  tijis  Licence 
upon,  fo?  it  i0  a  licence  in  J^ctpetuitp. 
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fpe  fail)  ()E  l)?.t>  locltEti  o^EC  tljc  1!$ooh0  concccnino;  tfjc 
Jl^tiigs  l^oioei;  in  Inipofitions,  Lane  24.  2  Bulft.  63.  aiiU 
rccitcD  tiK  Keafcng  of  ttjofe  Cafes.. 

@)nppofing  licrncr0  fjaiie  liccii  granteti  to  go  into  Jii-- 
fiDEi  Coimtcijs,  fo  tljece  f}a\)c  been  to  go  into  CDi)?ift(nii 
Caiintttcs  ^  fo  t^jat  to  tfjis  point,  tije  o!D  laU),  aiiB  tfje 
@itiitiite  lati)  are  airaiiifl  tljem,  nno  tfje  ©ifiinSion  ijs  too 
tucnk  to  bcfli-  fo  great  a  point  as  tljis,  nno  tije  Qrgnmeut 
upon  :?  jac.  map  be  D^atuji  to  cjcduue  from  Cra9c 
tDitlj  Ci  ?iffian  Countries. 

As  to  the  fecond   Point,   CtUjEtljEC  tf  t(jC  patent  t)C 

0OOD,  tljis  a^ion  is  maintainable ;  pou  fap  tfje  Defentiant 
not  being  a  ^eniber,  ©ertant,  0?  auignee,  traceD  ta 
places  mitoin  tijat  patent,  anD  bjougbt  (Sootig  into 

England,  &c. 

^flu  ijauc  not  laiD,  to^etljec  0?  not  be  ban  a  licence 
from  tljE  $\ing,  no?  fljcton  anp  lof0  0?  Damage  tIjat  pou 
!jabe  ^  tbat  bp  bis  Craning  tbcre,  Conimobitics  of  tbat 
Cotintp  mere  not  left  forpoii,  0?  tbntpon  came  pomz 
eniptp  ;  anD  If  pou  DSlr,  }>et  it  is  not  enougb  fo?  pou  to 
grountJ  an  action  upon,  tot  it  is  t(jc  ficlf  Cime  tbat  an 
a^ion  Uiiis  b?oug()t  fo?  binD?ing  anotljec's  p?afit,  t&at 

beiWQ  damnum  line  injiiria. 

3  Commoner  cannot  b?ing  an  ^Sfion  unlefs  Damnt= 
fien  ^  fo  is  Robert  Mary's  Cafe  ^  fo  tIjat  is  tfjc  Caufc  of 
3g?ort5  bolDen  n  Rep.  88.  i  Roll,  106.  tbat  if  tbe  pa= 
tent  UJdS  goon,  pet  tbe  33lou  toouin  not  lie ,  ann  if  tbat 
iDouin  not,  tijis  toill  not, 

3notbcr  Reafon  is,  becatifc  tbe  EtRraint  is  not  abfa- 
Uite,  but  fub  modo.  Cfae  patent  is,  tbat  no  oiic  i|ja!l 
trace  but  upon  tbe  penaltp  of  jfo?feiture  of.  ^bip  and 
iSoocs,  one  Onlf  to  tbe  Companp,  tbe  ctber  to  tbe  liing  5 
fo  rbat  tras  tbe  patent  as  (Irong  as  an  act  of  parlia- 
ment, pet  pcu  mud  take  tbe  Remenp  tbe  laiu  giUrs  pou, 
7  Rep.  37.  2  Rep.  59.  tijijctcfoic  Ijc  p^npco  JuDgmcnt  foi 
tfje  Dcfeanantt 


A  no- 
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AnonymLiSi 

9.  TF  a  WiiW  contain  Lanus  to  tlje  Clalue  of  loooool. 
1  |)et  tlje  Ccclefiadtcal  Coiict  map  cite  t&cm  to  iJ?inff 
in  tljc  CD?igtnaI  to  be  p?ol3etJ  per  Teftes,  nnD  tljis  Couct 
oujjlit  not  to  p^oljibit  tbftti  ^  bnt  if  tOcp  tuill  not  aftec 
p?oof  tcliijct  bach  tbe  €)?ifjinal,  tljcn  tljijj  Court  mi 
fnttrniEDtJlc,  anu  a  lp?oof  of  tljc  20(11  cannot  bt  b^  €0- 
pp  5  fo?  if  tfjc  Original  bt  butnt,  0?  loft,  &c.  a  Copp  of 
tbcic  Ecuittrp  batb  been  often  gibcn  in  Cbiocnce,  but  a 
COpp  of  a  Copp  cannot  j  per  JefFeries  Chief  Juitice. 

Sandys  againfi  the  Cuftom-Houle  Officers. 

4.  TN  Aaion  fur  Cafe  bp  Sandys,  apinff  tbC  ©Ificctfii  of 
1  tbc  €u(!om=r!)oure,  fo?  rcfufing  to  cleat  W  €)bip, 
anti  rcDclibcr  b(s  crochets ;  tbe  Queftion  upon  Cbiocnce 
toa^,  if  tbe  <Dlt)nec0  of  600110  aboatD  migbt  be  Vtx^m  ais 
©biDence  to  p?obe  b\^\  09«ffct,  &c.  uriyeo  tOat  tbcp 
migbt,  a0  bicll  a^  one  ^actnei:  to  p?obe  magc0  uue  to 
onotbcc  h  iJiit  anfiDcccD,  tOat  tOece  tlje  Contraas  oie  fe^ 
liernl,  anD  fatb  tbat  one  Conimouci;  cannot  be  eBbibcncc 
to  tbe  Eiffbt  of  Common  in  an  aaion  b^ougUt  bp  ano-- 
tbec,  anU  tbctcto  anraieceb  tbat  tbe  Eijjbt  is  intice,  anti 
tbat  be  ftocacs  a  ^itle  to  bnnfelf  5  anu  fo  bete  tbep  are 
all  concerned  \\\  one  Tiottom,  ano  in  one  ^bUcntute,  and 
tbetefo?E  could  not  be  fioo^n ;  and  of  tbat  ©pinion  toa0 
tbe  Court  ^  but  fo?  tbat  Sandys  biid  laid  binifelf  to  be 
fole  p?op?ieto2  of  tbe  ©bip  and  Eachie,  &c.  and  tbe 
CHitnef0  ftoo?e  at  tbe  Cime  of  tbe  aaion  bjouffbt,  tbat 
be  \i}a0  cquallp  concerned  in  eberp  Cblitff,  but  loufl:  fincc 
bad  fold  bl0  Jntcreff,  Co  tbat  note  be  bias  not  one  jfat' 
tbtng  concerned  in  tbe  Confequence  of  tlje  Caufe  5  pet 
tbe  Court  beld,  tbat  be  U)a0  no  competent  2:a(tncf0,  and 
tbat  fo?  tbe  otbec  Ecafon  tbe  paintiff  iboulo  be  nonfuit, 
and  Co  be  tDa0* 


Palms 
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Palms  and  Hebletwhait ',   decant. 

5.  F]) ALMS  bJOUgljt  an  Aftion  fur  Cafe  ngaiM  Heble- 
J.  twhait,  aiiD  Dccidccs  tijnt  Oe  tlje  ift  of  Auguft 
fuel)  a  fear,  tone  fctfeo  in  jfcc  of  tluo  :lct:c0  of  lanD 
in  tOe  Parifh  of  Old  Malton,  Com.  Ebor  tO,  upoil  atlD  H-- 
ponU  U)i)!cl)  XatiD  tlje  Eiuec  Derwent  cio  life  to  luu,  ano 
tijat  tljE  DEfcuDiint  i  Auguft,  &c.  a  great  IpJnct  of  a 
certain  anttent  Dam,  &c.  to  toljicD  Count  tijcte  toa0  a 
Demurrer,  auD  to  anot()cr  Coiint,  a  fpccial  ^ctDiff,  tofjlclj 
fouiiD,  tl)at  x.\]z  EiUfc  Derwent  tiui  tOjoutjO  tljE  parmjc0 

of  Old  Malton  ailD  Norton,  bOtl)  \\\  Com.  Ebor  ;  tftcp 
finD  tfjut  firtp  fears  ago,  tlje  plaintiff  Dan  a  S^iU  upon 
!j(0  ILant),  anD  t'ljat  l)c  fjatlj  nolo  latdp  built  auatijcr  2!^i((, 
fij:  f  arcs  longer  tijan  tlje  place  infjcre  t&c  nntirnt  S9iil 
(foon  ;  tljep  finu  tIjat  tlje  Dcfcnuant  Ijati  an  antient  Dam 
fjtgljcc  on  tlje  fame  ©tream,  but  in  tijc  parifl)  of  Nor- 
ton, ann  tftat  tije  Defendant  fuel)  a  ^ime,  &c.  oio  pull 
DotDu  bis  Dam,  ano  tljercbp  DiDertcu  a  great  part  of  t\}z 
Stream,  &c. 

%\)z  Cafe  in  Hjoit  (S  but  tijis  5  A.  batb  ttoo  acrts  of 
LanD,  to  irOiclj  an  antient  CClaier  riinnctl),  upon  luljicb 
be  bmlDS  a  neiu  99ill.  B.  batb  an  antient  Dam  upon  tlje 
l\ime  @)tream,  tobtcb  be  puUo  UotDn,  tuljercbp  a  great 
part  of  tbe  Stream  tunning  to  tbc  95(11  of  A.  is  HtDcrt- 
CD  5  if  A.  map  babe  an  Section  fo?  tfjis  f 

Thompfon  fo?  tbc  Defeiitinnt  argueD  : 

Cbat  tbe  p^cfcriptton  fct  fo?tb  \^  boiD,  m  'tis  of  tbe 
lOaturc  of  tbe  laiiD  it  felf,  3  Cr.  791.  Noy  so.  tben  be 
faiD,  be  bno  tbc  CUatcr  pro  ufu  &  commodo,  antJ  fcts 
not  foHb  ti)bat  ajfe  0?  profit,  fo?  it  map  be  fo?  uiatcting 
ijiD  Cattle,  0?  flotolng  bis  Q5?ounO,  0?  otber  fpcciai  (Life  ^ 
fo  tbat  bj)  piiUmg  nouin  tbe  Dam,  notbing  is  Dane  nt 
p^rjuDice  to  tbat  Rigljt,  tbougb  tberc  map  not  be  {n^- 
cient  to  D^ibc  tbc  s^iil  ^  anD  tb(0  it  teas  tbe  Court  at 
tbis  Cime  feemeD  moft  to  incline  to.  9gain(l  tbe  piain^ 
tiff  be  citeD  feijcral  'Books,  ano  cnOcaUoureD  to  anflDcr 
tbe  aKeafons  of  tbe  otber  @iDe.  Poliexfen  uicnt  upon 
tbc  Eigbt  tbc  ©uiner  batb  \\\  tbc  Soil,  ano  to  tbc  «I«Ila= 
ter  upon  tlje  %q\\  ^  antJ  faiD  it  was  latoful  fo?  a  Q3an  to 
ufe  ijis  oiDn  after  lufjat  fanner  be  plenfcD,-  fo  as  not  burt= 

ing 
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ing  W  l^elBljbour ;  nnu  tljat  !je  DatJing;  latofullp  ctrctcD 
a  S!9tll  upon  fjts  otou  @)OiI,  tljc  DiDritlng;  l^nct  of  t(je 
£aatcr=courfe  is  an  jnuirp  toljicb  oiigljt  to  be  rcpaiccD  in 
Damages  ^  anti  tljat  bcre  in  tliis  Cafe  no  p^fcriptfon 
is  neceflarp :  ^e  faiO  tljat  tOe  DcfenDant  coulD  no  nio?e 
flop  t!jc  GLlater,  tljan  toljetc  31  ijaue  a  atlap  obcc  fcbcral 
^cuij  lanD  to  mj?  lantJ,  nno  tljen  31  bnilD  nip  iLano  into 
Cenenients,  tljep  coulD  Hop  nip  2Ilap  ;  foj  tljdt  tljeic 
•/LanD  (0  c()ai:3ED  toitl)  tlje  mm,  fo  Ijrte,  &c.  eut  tOe 
Court  feemeD  to  incline  econtra,  to?  tljat  be  bailing;  not: 
fet  fo?tb  tbat  be  tnas  to  ba^e  ELIatcc  fo?  W  09(11,  but  on- 
ly pro  ufu  &  commodo,  tbetc  map  bc  a  fufficicnt  (KLIatet 
left  pro  ufu  &  commodo,  tbe  pulling  toUin  of  tbc  Dam 
itottoitbflantJing,  aim  pet  not  cnoiiglj  to  D?iiic  W  ^\\l 

Cur'  adv.  vuit. 


T^he  King  and  Barnes. 

6.  '~T^  H  E  DefenDant  tnas  c]CCommunicatcii  fo?  not 
_1  going  anD  bearing  DiDtne  ©eriiice  at  bis  patiili 
Cbiircb,  nun  not  receiliing  tbe  ©acrament  at  bis  parif^ 
Cburcb  5  nnU  upon  tbc  Eeturn  of  tbe  Significavir,  ann 
tbis  erp?eireO  fo?  Caure,be  comes  anu  faps  Exonerari  de- 
bet, &c.  anti  pleaDS  tbe  Statute  of  5  Eliz.  9nD  nom 
Pollexfen  motien  tbat  tbiS  is  not  fo?  anp  Caufe  ecpicITcn 
in  tbe  Statute,  fo?  tbat  tberebp  be  is  not  tieo  to  tbe 
parifb  Cburcb  in  tbc  one  Cafe,  0?  tbc  otber,  ano  tbere- 
fo?e  p?apeO  to  be  DifcbargeD  of  tbe  Pcnalfcs  in  tbat 
@)tatute ;  fo?  be  infiiteo  not  tbat  tbe  Circommunication 
DjouID  be  nifcbargeu. 

Co  tobiCb  Sawyer,  Attorney  General,  rcpIieU. 

Cbat  I  Eliz.  o?licrs,  tbat  tbe  Ecfo?t  be  to  tbe  \^m^ 
Cburcb,  &c.  anti  tbe  S)tatute  of  5  Eliz.  is  to  be  uitenDeti 
of  fucb  Cbiucb,  as  tbc  partp  Uias  obligco  bp  Lnui  ta 
frequent,  tubicb  Uins  tbc  ipaiiO)  Cburcb,  &c.  ano  brfiocs, 
CburcbtoarHens  can  p?rfent  onlp  fo?  tbcit  not  comfng  to 
tbeir  ISariflj  Cburcb,  fo?  boto  can  tbep  UnotD,  uibetber  be 
goes  to  anp  otber  Cburcb ,  but  in  Cafe  tbe  partp  batt 
pleaDeH  in  tbe  Ccclefianical  Court,  tbat  be  baQ  gone  ta 
anp  otber  Cburcb,  tben  t^  Statute  of  Jac  tbcp  oiigbt  ta 
acquit  bim,  as  to  tbe  penalties  5  anti  Jefferies  tiias  ltfec« 
tcife  of  ©pinion,  tbat  be  migljt  \)mz  plenticD  it  in  R.  b. 
4  auQ 
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atiD  it  tl)t  Sttojnep  itan  nemucreD,  it  fooiiID  ()aue  been 
apiull  f)ttn  s  but  as  "t(0,  31"5gment  luag  giuen  fo?  tfje 
jKinff.  '^b^n  Pollexfen  took  anotber  Ctceptiott,  tubicfj 
iua0,  tbat  bp  tbe  Statute  tbete  ougbt  to  be  an  Addition, 
a&  i&  requfceb  bp  Stat.  H.  5.  auD  tbat  bere  tbe  parties 

toere  nameD  A.  B.  Merchant,  C.  D.  Gent.  E.  T.  Yeoman 

de  paroch'  de  D.  tobicb  fapss  be,  goess  oiiip  to  tbe  laft,  anO 
fo  not  U)cU  ^  but  tbl0  tuas  itketDtCe  DtriiiioUieD* 

Frailer  and  Progers. 

7.  C I R  Edw.  Herbert  argucn  tbis  Cctm  fo?  tbe  Plain* 
1^  tiff,  anD  enbeaboucEb  to  mafee  out  tb?ee  CbinffS* 
Firft,  Cbat  tbe  ainff  tuiio  twell  intitleo  to  tbe  ©ffiee. 
Secondly,  Cbat  fucb  an  Intccert  mill  go  to  tbe  e^cecu* 

tO?0. 

Thirdly,  Jf  tbe  ttoo  fitR  points  Ojoulo  be  agiiinC  bim, 
pet  tbat  tbe  Defenbant  b^tb  no  Citle,  fo?  tbat  Im  ttt= 
ter0  patent  ace  boiD.  'Cis  objccteo,  tbat  finbinfl:  bee 
Ideota  naturalis  &  fie  continuaverat  per  Spatium  8  Annor. 

i0  ill,  becaufe  tbis  botb  not  p?obe  b^c  an  l^tot  a  Nati- 

vitate. 

3jn  anrtocrtng  tDbitb)  be  conGbecs  b)bat  tbe  laU)  bioulii 
be,  if  tbe  Office  IjaD  founb  bee  an  3|beot  fcom  fucb  a 
Cinie  onip,  anti  takes  it  tbe  lab)  bioulo  be  tbe  Tame  ^ 
anD  faps  tbat  tbe  tb?ee  Differences  taken  in  Beverley's 
Cafe  arc,  of  an  Jbeot  0?  fool  natural,  of  a  Non  com- 
pos b^  tbe  9a  anb  ^iOtation  of  <i5ob,  anb  of  a  ILuna^ 
tick,  tobicb  be  Caps  are  not  toarranteb  b^  tbe  S^tatutc  de 
Prsrogativa  Regis,  anO  tbat  tbcre  is  in  Lab)  no  <J5?ounO  of 
Difference  betmeen  an  Jbeot,  anD  one  Non  compos  -,  but 
tbe  fole  Difference  is  betbjecn  an  3loeot  anD  a  lunatick  ; 
anD  tbe  Eenfon  of  it  is,  fo?  tbat  tbe  lunatick  injopino: 
Jucida  intervaila,  \Xi\)K\i  is  a  tempo?arp  Cure,  tbe  lauj 
fees  a  pofllbiiitp,  tbat  as  be  is  cureD,  anD  tben  relapfes, 
^0  be  map  be  cureD,  anD  not  relapfe,  tobicb  iS  a  €5?ounD 
of  Difference  in  tljis  Cafe,  but  none  in  tbe  otbec  s  but 
tbis  Jefferies  Cljicf  Juftice  DiD  not  feem  mucb  to  app?obe, 
anb  Herbert  faiD  tbat  tbis  point  nnjybt  be  left  out  of  tl)€ 
Cafe,  foi  tbat  tbe  £Dffice  is  tiiell  enougb,  anD  tbat  tbe 
eBo^dS  a  Nativitate  are  not  neceffarp;  if  tbe  ©flSce  baD 
founD  ^tt  fatua  naturalis,  it  baD  been  enougb. 

A  a  31f 
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gjf  tbc  ©flSce  fie  uncccta(n,  pet  it  tofll  not  Dc  uoiD, 
fjut  tljc  beK  Itiall  6c  taken  fo?  t^e  jC^iiiff  ;  Ti5tit  toDcce  t6e 
£Df!ice  (0  fo  uncertain,  tl)at  no  Citle  appear0,  tDere  a 
Melius  inquirendum,  but  tDljete  a  ^itle  appears  fa?  t&e 
Jiino:,  tut  'ti0  not  founU  in  tofjat  Degree,  tijcrc  tfjc  bed 
fljdll  be  tafeen  fo?  t&e  J^mff ;  anD  pet  before  tDe  @)tatute 

of  Ed.  6.  if  Ofi&ce  ban  fOUnD,  de  quo,  vel  de  quibus,  tene- 
menta  prsedidla  tenentur,  pet  it  fljOUlli  babe  been  fO?  tbe 

ming,  anb  be  intenbeu  to  be  bolben  of  bint ;  be  citeD 
Dyer  155,  162,  506. 

Cbe  Second  Stiueaiott  i0,  3!f  tbe  Sintered  palTeg  to  tbe 
€jceciito?0  5  tbt0  be  faio  teas  not  mucb  infiffco  on,  nap 
ratbcr  pielDeb  by  Holt,  fo?  'tt0  not  a  bare  Eruff,  but  a 
Crtitt  couplet!  ttiitb  an  3lntereff,  0?  ratber  an  3Ititereff 
toitb  a  Crutt  incibcnt  to  it ;  and  tbe  ©bjettion  tbat  t(je 
f^iuQ  feiiotus  tbe  Committee,  but  knotos  not  tobo  map 
be  \ii5  Ctccuto?,  is  tbe  fame  in  tbe  Cafe  of  an  C^ccu' 
to?  of  an  €]cecuto?  ^  anu  tbat  an  Cjeecuto?  of  an  Cre« 
to?  bntb  tbe  Difpofal  ann  o?lierinQ:  of  tbe  €(tate  of  tbe 
ficft  Ceftato?,  fo?  as  l)t  rcpofeb  n  Confinencc  in  tbe  ficft 
Cjcecuto?  5  fo?  tbe  SJ^anngement  of  bis  dilate  5  fo  btb  be 
in  bim  fo?  cbufing  a  fit  pcrfon  to  o?tiet  it  after  U9 
Dentb* 

OBut  Thirdly  be  faiD,  Cbat  tbe  Defenbant's  letters 
^patents  are  boib,  fo?  tbat  bettuecn  tbe  Ecturn  of  tbe 
SDffice  anb  tbe  ®?ant  of  Letters  l^atents,  arc  but  i-; 
Daps  5  ann  j8  H.  6.  enaafs,  tbat  tbere  (bouin  be  a  ^ontb, 
fo?  tbat  in  tbe  mean  Cime  tbe  parties  migbt  come  and 
tenber  a  Craberfe^  anb  in  tbis  Cafe  ttoo  Crabcrfes 
niiffbt  bnbc  been  talten,  one  bp  tbe  IDeot,  tbat  (be  bias 
not  an  Ibcot,  anb  tbe  otber  by  anp  petfon  babing  a  ^i' 
tic  to  tfje  tanb ,  tobcrefoje,  &c. 


Mallcon 
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Malloon  and  Fitz-gerard;  devant. 
8.  np  H I S  Cafe  fja^fng:  hzzn  arpen  tOe  Da)^  before 

1     bp  Sawyer   Attorney,   toljofe  Argument  31  COUlD 

not  bear  5  t&c  ncit  Dap  it  uias  acgueD  bp  Poilexfen  foj 
tbe  DefcnDant. 

Cbe  points  be  mane  mere  ttno,  Mjicb  atife  ftom  tbe 
P?oDifoE0  in  tbe  @)cttlement» 

Firft  p^oDifo  is,  tbat  Catharine  lljall  niattpbp  tbe  C0ll« 

fent  of  tbe  'Cruffee0,  to  one  tbat  fljail  take  upon  bim 
tbe  5j3ame  of  Fitz  gerard,  0?  Eife  \^ZK  Cflate  DetctnUne, 

anO  go  to  Letitia,  &c.  ut  fupra. 

%\)Z  €luel!ion0  tncce  ttoo. 

Firft,  CObetbet  Catharine  ^atb  lofl  W  Cftate  bp  mar- 
tpinff  one  tbat  tooU  not  upon  bim  i[)t  Bamc  of  Fitz- 

gerard. 

Secondly,  3f  Catharine  fjatb  lott  bet  (gffate,  pet  tt)be» 
tbet  Letitia  batb  not  liHetoife  loft  bers,  bp  mattping;  Frank- 
lyn,  tiJbO  took  not  on  bim  tbe  jEiame  of  Fitz-gerard. 
3t  mull  be  agreed,  tbat  toe  ate  i|)eir,  ann  niuft  babe  tbe 
HanD,  unlGf0  bp  tbt0  Detli  toe  babe  fo^feiteu  it* 

Secondly,  fiiJbetbct  toe  baue  Citie  oi  not,  pet  unlefs 
pou  batie  Citle,  tue  ougbt  to  fjolD  it. 

Mbat  pou  atgue  apinft  u0,  tbat  toe  ate  bounn  to 
take  Botice  at  out  petd  of  tbe  Conliition,  antj  tbat  \i'^ 
not  taking  tbe  Bame  toe  babe  bioken  it,  affegg  pou  as 
toell  a0  U0  ^  anD  if  toe  ate  bounB,  pou  ate  fo  too  ^  anQ 
pou  babe  broken  tbe  ConOition  as!  toell  ag  toe,  bp  pouc 
not  taking  upon  pou  tbe  iI5amc,  &c.  fo?  pou  ate  ttJitbin 
tbe  p^ouifo  30  toell  as  toe,  toljicb  is,  tbat  tbe  fi)cit0  of 
tbe  XoOp  of  Letitia,  anlJ  e\jeip  otbet  Petfon  to  tobom  at 
anp  Cime  anp  Cffate  (ball  come  \i^  Cltttue  of  anp  filfe 
bctebp  itmiteD  (ball,  &c. 

S>ap  pou,  tbe  fpcits  of  Letitia  ate  tbe  fittf  tbat  are 
bouno  to  take  upon  tbem  ^  but  tbe  ^nftocc  is,  tbat  pou 
ate  other  Perfons  tban  tbe  ]|)eirs  of  Letitia^  ann  tljecefo^e 
pou  ate  tottbin  tbe  dBoiOs  of  tbe  p?oUtro  5  ann  31  can^ 
not  appjebeno  anp  Eeafon  \xi\i'^  tbe  ifatber  (bouin  oblige 
Catharine  ann  bct  I|)u0bann,  ann  Letitia  ann  ^zz  DU0^ 
bann  fljouin  not  be  obligen  ^  fo;  'tis  not  piobabie  U 

A  a  2  toouIQ 
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tooulD  clog  fj(0  DaurjDtei:  mo^c  tfjan  fjfs  Sifffer,  fiJltS  t&e 
p^cfcruatioii  of  Dis  Banic  ^  fo  tljat  Dp  tlje  fame  grgu^ 
mcnt  toe  ouffljt  to  to  ft,  poii  ougljt. 

Co  tl)c  Cttfc  of  tlje  Dcfcntjnnt,  tfjej)  fap, 

Firfl:,  Cfjat  Default  of  Jl^ottcc  cjccufcs  not  fit  Cafe  of 
JTo^fdtnrc  5  fo?  tljc  jFatljet  fjatfj  not  p^oDiDco  tijat  J^cti'cc 
OjauID  be  giDcn  ;  anH  if  \)t  DaD  mtcntieB  it,  \)e  UioulD  Ijatie 
uonc  it, 

Anfwer.  €0(0  i0  fdfD  Upon  a  ^uppoOtion,  tDat  tOe 
Into  tooulD  not  fjaDe  niaoc  a  jfo^fciturc  tottljout  Jl^otice, 
fo|  if  it  toas  a  jFojfeitucc  toitljout  ii^otice,  tljen  it  (jaD 
been  ucctilcf$  to  fjabe  o?DcrcD,  tljat  Botice  fljall  be  ffiben  5 
fo  tDat  to  atijue  fcom  bencc  tfje  lato,  it  nnift  be  njjcceD 
110  no  jro2fe(ture  toitfjout  Notice. 

Secondly,  CDat  a0  pou  tahe  J^aticc  of  tljc  €(im  pou 
Daije,  fo  pou  muft  of  tijc  €lualitic0  ano  ^ttms  pou  Dauc 
Ifour  €(tate  upon. 

Anfwer.  jf  tijid  toas  not  in  tljc  Cafe  of  an  ^cic  fje 
agice0  it,  fo?  tafeing  aa  an  ^cit  ^e  ougOt  to  fjaue  Bo* 
tice ;  but  a0  a  putcljafer,  a0  be  tahc0  JH^otice  of  tije  C« 
ftatc,  fo  cusljt  be  upon  toljat  Cerm0  lit  batfj  it, 

Objeaion.  Cljat  toljcrcfocijec  Jl^otice  10  tcquilTtc,  tfte 
HaUi  appoint0  a  pecfon  to  ffiue  it  ^  but  Ijeu  no  petfon 
10  appouUED  to  ffiue  l3otice,  fo  infer  no  J12otice  is  w 
quifite. 

Anfwer.  Denie0  tfje  €)uppolit{on  ^  anD  citcn  Topham'0 
Cafe,  tofjo  Detained  one  after  tbe  DilTolutton  of  patlia^ 
went  as  be  {jeatti,  by  incectain  Eumour,  ano  Difcourfe ; 
pet  ftall  be  ejccufeu,  tbouQ;Ij  no  pcrfon  toag  bount)  to 
0iDe  ijim  Botice :  ©0  in  tlje  Common  CaCe  of  one  feeep^ 
injy  a  Doff  ufeo  to  ftill  ©beep,  be  fljall  not  be  liable, 
till  jOotice  giuen  5  pet  no  one  bounti  to  gitie  Ijim  Bc> 
tice. 

I^ett  f)e  ccnfiDcteD  t&e  3ut!jo2(tie0  iitgcB  on  tDc  ot^ec 
^'ioe. 

30  to  tlje  Cafc0  of  Botice  in  Cont!:aa0,  tfjep  come 
not  to  tbt0  Cafe  ^  but  tlje  point  a0  to  Notice  10,  tobe- 
tbec  a  ConDirion,  o?  conDitional  limitation,  fljall  De- 
termine tlje  Cflate  toit()out  particular  Botlcc  tljereof 
rjiDcn. 

I^e  faiu  tljat  Corbet'0  Cafe  fu  tfte  4  Rep.  comeg  not 

to  tt)i0  Cafe,  anD  put  tijat  Cafe,  &c.    o^iit  toljcre  tbe 

2  Con^ 
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Contiitian  is  fo?  tlje  'Benefit  of  an  |)a'c,  to  Ucfcat  tfje 
CfJate  of  nnotfjer,  tijere  tljt'  ri)eir  niuft  taUe  JI3otice  at 
Ijis  Peru  to  perform  it,  if  Ijc  tioiil  Oaue  aouantaffc  of  it  5 
auD  CiteD  8  Rep.  90.  I  Inft.  zi8.  Conditio  beneficialis 
qux  Statum  conftruit,  benigne  fecundum  verborum  inten- 
tionem  eft  interpretanda ;  odiofa  qux  Statum  deftruit 
ftride  fecundum  verborum  proprietatem  eft  accipienda. 

f^Z  citEtJ  anD  put  tljz  Cafe  of  Cafar  ano  Spring,  Jones 
389.  Winch.  109.  auD  Roll,  Condition  415,  which  are 
all  but  one  Cafe;  but  come  not  to  this  Cafe.  Cfte  Cafe 
tljat  conic0  m'n;l)c(l  to  m&  Cafe,  is  tljat  of  i  Cr.  576. 
iDljercin  tl)?ec  i:Otnff0  are  aniaOffcu,  Firft,  'Becaufe  tfjere 
Lctng  a  poffibilitp  after  a  )p)onibtUtp  ^  ergo,  &c.  Secondly, 
•Becaufc  tfiere  tuas  a  jFine  anO  Bon  claim.  Thirdly,  Ba 
Bottce  necclTarp,  becnufe  no  one  appointeD  to  gifte  ii5a« 
tice.  las  to  tlje  firft  anD  third  j^oints,  tfjc  TSook  fapss 
tljE  Court  1030  not  agrcctJ,  fo  tljat  is  no  9utljo?itp  ^  o| 
if  anp,  it  is  againll  pcti,  fo?  tljat  teas  a  EemauiDcr, 
antJ  fo  be  in  Ecmainocr  bounc  to  take  JHotice,  &c. 

f  0?  tlje  Cafe  of  Fry  anD  Porter,  tlje  autljojitp  tljerc. 
of  is  great,  anO  toe  fubmit  to  it ;  but  it  tomes  not  to 
our  Cafe,  becaufc  tljere  tbe  DcDtfc  is  to  one  tnljo  luas 
not  C^eir,  but  ujc  are  l^cit ;  tljcte  tlje  DeDifee  coulD  baue 
no  Citle,  but  bp  tbe  mill  -■>  but  toe  Ijauc  a  Citle  in  tljis 
Cafe,  luitljout  tlje  Conticpance,  tobiclj  ]>oii  tooulD  DC' 
drop  bp  tlje  Couijcpance  t  KIc  are  in  as  ^e(r  tuitljout 
tlje  ConUepance,  ano  in  a  better  Conoition  tban  toitb  it ; 
ann  tljat  toljere  one  is  to  forfeit  an  Cflate,  Botice  oujjljt 
to  be  upon  a  DC\)ifC  s    IjC  CttCD  Palmer   164.  2  Cr.   56, 

617. 

Frances's  Cafe  ts  not  auoi'tiel)  bp  fapino:  ttoo  points 
lucre  aniuDgcD,  but  tljnt  one  tuns  fufficicnt  to  gcounD 
tlje  IJuDgment  upon,  anO  tljerefo?c  tbe  otber  not  of 
Oleiijljt  ^  but  tO'S  tuoulD  take  atoap  tlje  autl)o?itp  of 
ail  Cafes,  luljcre  mo?e  tOan  one  point  is  rcfolueo. 

Cljis  Cafe  of  Frances  mccts  loitlj  our  Cafe  in  elicrp 
point,  anu  tljcp  lucre  no  moic  bounD  to  giue  ji^oticc  tbari 
in  tljis,  fo  t^at  it  is!  a  full  autljo?itp  ^  ano  in  Fry  anD 
Porter's  Cafe,  bp  t()e  Barnz  of  Fry  ann  Williams,  (toljicf? 
fee  Pollexf.  lo,  ir,  12.)    ail  tbe  :juD0cs  Did  agree  tljat 

point  of  Frances  S  CafC  ;,  fO  tljat  Frances's  Cafe  ffanCS 
not  onlp  upon  its  oton  autljojitp,  but  upon  t()e  autljo?itp 
Of  tbe  JjUDgcS,   in  Fry  nnD  William's  Cafe*     Hale  Chief 

Juftice 
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Juftice  fain  1)2  fljoulD  maKc  no  Doubt  of  it,  if  it  fjan 
bm\  an  J;cif  at  iniD  ^  but  tap  tDep,  you  IjaU  i^ottcc* 

eODct&cc  toe  DaD  Bottce  0?  not  flanoe  upon  tfje  21ft' 
tict,  toOtclj  Ijc  rccitco  ^  noto  tDat  Rjall  be  fufficicnt  Ba^ 
tire  toljicfj  (I)aU  inform  tlje  Ipartp  vufjat  to  Do,  fo  00  to  be 
able  to  petfojm  tobat  be  10  required  to  bo. 

3\n  tbis  dafc  flje  teas  tolu  t&e  mutt  niartp  toitfj  tfje 
Confcnt  of  ^tufierg  ^  but  tbis  toas  not  bp  anp  pcrfon 
certain,  but  onip  general  Difcoutfe  5  neitbcc  tcag  Qjc  tolD 
tofjo  ttiere  tbc  €ruace0,  fo  a0  to  finu  tljcm  out  to  Babe 
tijcir  OTonfent. 

2Ipon  tbe  Klbole  be  tbinftsi  tbej?  babe  t&e  9ut&o?itv  of 
tljefe  tto3  Cafes  fo?  tbem ;  ann  tbat  ao  tbep  babe  a  gooD 
Citle  bp  lato,  fo  fjc  bopes  it  10  a  better  in  Cquftp,  fo| 
tbat  tbep  are  l^eir,  anb  babe  been  fjuiltp  of  no  Default, 
toljerebp  tbe  CRate  fljoulD  be  taHen  from  tljem  5  fo  p?ap0 
tbat  tbe  Jubgnient  map  be  afRrmeti. 

Cur"  advifar'  vuit.  QnD  aftertoarD0  tbe  Court  tons  una» 
niniou0p  of  an  ©pinion  tbat  tbe  Juognient  ougbt  to  be 
nffirmcD ;  anD  faib  t&ep  coulO  not  Diflinguiflj  tW  Ca(e 
from  Frances'0  Cafe* 

Jn  Chancer)^. 

9.  A  B.  (jatfj  t&?ec  iQicces  5  one  of  tljcm  tafec0  ^iifs-. 
l\.  banti,  A.  B.  bcbife0  a  Icgacp  to  t|)e  r3U0bann 
anb  mite,  anb  tbe  otber  JT5(ece0  cquallp  5  tfte  Queftion  in 
Cbanccrp  toa0,  tobetber  bete  (IjoulD  be  tb?ce  partg  o? 
four;  urgeD  tbat  being  Tenants  in  Common,  tbere  fljoulD 
be  four  ]part0,  a0  fifeetoife  tbat  fo  it  ftouio  be  abjubgeD 
bp  tbe  Civil  Law ;  anb  tbat  in  Cbancerp  tbcp  gobern  Le- 
B8CiG0  bp  tbe  Eule  of  tbe  Civil  Law,  unlef0  toljcce  it  Di-- 
teaip  contrabict0  tbe  Common  Law  ;  but  it  toa0  rulcD  bp 
North  Lord  Keeper  tljat  tbere  fbouio  bc  but  tb?ee  part0, 
onb  tbat  c;u0bano  anb  2Bife  fljoulb  tafee  but  a0  one  per^ 
fon  acco?bing  to  tbe  Eule  of  tbe  Common  Law ;  and  tbe 
ratijer,  fo?  t&at  tbe  ILegacp  bete  toa0  giben  in  Eefpert  of 
tbe  COtfe,  ano  not  of  t()e  ^u0banii  aifo. 
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Naben  and  Miecock. 

I.  fn  ^  H  E  plaintiff  6?ougljt  an  Aaion  fur  Cafe  fo| 

I        tfiefe   ailo?ri0.  Thou  art  a  Clipper,  and  thy 

I        Neck  (hall  pay  for  it ;  upon  a  potion  In  ^C* 

-*-      reC  of  JUUffniCnt,  Jones  Chief  Juftice,  Le- 

vinz  anD  Charlton  tucce  Of  €)ptnton,  tgat  t()e  OtlojDjS 
iDcre  actionable  5  foi  tDougb  Clipper  10  general,  ano  map 
I)e  intcnUeD  a  Clipper  of  Wool,  Cloth,  &c.  pet  tlje  fo!« 
lotoing  2Ilo?D0  per  Jones  anH  Charlton  fl)cU)  it  to  be  in« 
tenUcD  of  Clipping,  fo?  toljicb  be  fljall  be  bangeti,  ann  tbat 

thy  Neck  (hall  pay  for  it,  impliC0  as  nuiCb-  Levinz  belD, 
tijat  tDljCtbei*  thy  Neck  fhall  pay  for  it,  inipUciB!  00  nuiCij 
ii0  tbou  (ball  be  liangeD,  0;  not,  oj  onlp  tbat  be  (Ijnd  be 
fet  in  tbe  piUoip  5  pet  tbat  it  U)a0  a  @)canDal,  anD  aaion-- 
flblc :  Sinn  be  faio,  be  toag  fo?  incouraging  iaaion0  fo? 
2Oo?ii05  anU  fo?  taking  MX^M  in  tbcic  natural,  genuine 
ann  ufual  ©cnfe,  anti  common  (LlnDerftanbinff,  anD  not  ac« 
coining  to  tbe  luittp  Cou(liuaion0  of  latoper^,  but  ac- 
cojtiing  to  tbe  ^ppicbcnfion  of  'Bp=g)tanriEC0,  &c  anD 
2Bo|BS  arc  tbe  ratbcr  to  be  niaoe  actionable,  fo?  tbat  a 
verbis  ad  verbera  10  ufual,  anD  ^cn  lutll  rigbt  tbenifeljje0 
!)p  jf  o?cc,  tDben  tbcp  cannot  be  rigbteo  bp  iLato  ^  not  pet 
tbat  eucrp  iDle  2:2Jo?D  ssiiW  bear  an  action,  a0  Son  of  a 
Whore,  Rafcai,  Sec.  anU  tbe  Ecafon  tbercof  i0,  fo?  tbat 
tbe  T5p  @)tnnDer0  fee  tbcm  to  be  £:ao?U0  of  jpeat,  anD 
fo  tbe  Caufc  i0  uiQble  ^  but  tubcn  fucb  Cbings  ace  latD 
to  onc'0  croargc,  toljeieof  a  T3p--©tanDec  cannot  fenoto 
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lDljEtl)cr  Ije  10  guiltp,  o|  not  5  nnO  pet  ace  maUctouflp 
faftj  U)Dcn  Ijc  10  not  BUdtp,  tDcfe  ougbt  to  'je  (ncontageD : 
9nti  a  QTafe  latelp  atijiiDgcD  bettoccn  Walker  anD  Beavour 
U)a0  CitcD,  tDpEte  tlje  ^Oo?D0  toece,  Thou  art  a  Clipper, 
and  (halt  be  hanged  j  tD()(cD  UJCte  aHjUtJffCU  tO  be  arti0n« 

able. 

Herring  and  Brown  ;  decant. 

2.  T""  H 1  s  Cafe  toa0  argucii  XW  Cctm  bp  Finch  g)0' 
X  Itcito?  fo?  tlje  plaintiff,  anu  Pemberton  fo|  tlje 
DcfenHant*  31  Dio  not  (jrat  tbc  fictt  pact  of  tfje  Solici- 
tor'0  atgnnicnt  ^  but  De  niaoc  a  Difference  bet\reen  a 
jfo?feiture  committcD  bp  Eenant  fo?  life  onip,  anH  be-- 
ttuecn  an  98  commlttcD  b^  bim  tuljo  i0  Cenant  fo?  life 
toitl)  polDCc  of  EcDocation  j  foi  tlje  Eeafon  of  jfo|. 
feiture  in  tenant  fo?  life,  bp  ttiafeing  a  ifeoffment, 
&c.  i0  W  P^cfumption  in  Doinrr  an  aa,  in  Difaffirmance 
of  tlje  EeUetfion  5  anD  tberefoje  if  be  loin  ilje  Mife  upon 
tljc  niece  Eiffbt,  tbougb  tbe  plaintiff  do  not  recobec, 
pet  'tis  a  jFojfeituces  but  in  out  Cafe  tbe  eaate  fo? 
life  tDa0  accompanieD  Uiitb  a  potoec  of  Eebocation,  fa 
tbat  IjE  tDa0  ©toner  of  tbe  lanD,  anD  tbe  M  tbat  be 
botb,  i0  in  puvfuance  of  bt0  ©toneribtp ;  tobecefoje  to 
connruc  tljat  to  be  a  forfeiture  tooulD  be  crtceam  fjacD, 
anD  efpeciallp  toben  tbe  Declaration  of  tbe  CJfeg  come0, 
tobicb  tball  be  taken  a0  one  ConUepance,  &c. 

Pemberton,  jt  10  affcecD  tbat  tbe  Jfiue  alone  toitbout 
tbe  "Oit^i  no?  tbe  Deeo  tioitbout  tbe  JTine,  coulO  not  baUc 
eicecutcD  tbi0  potoec  ^  but  tbat  feljicb  10  contcnDeD  foi, 
10,  tbat  tbep  Ojall  be  taken  toijetbec,  &  qus  non  profunt 
fingula,  junda  juvant,  fo?  tbat  in  tbe  €vt  Of  tbe  lauj 
tbep  are  but  one  Conbepance.  Cill  tbe  DeeD  of  Dccla= 
ration  came,  tbe  Cttate  palfeD  \i^  tbe  JTine  alone,  fo|  a 
ifinc  of  it  felf  is  fufficient  to  par0  an  Cttate,  toitb  tbe 
aflldance  of  anp  otber  Conbepance  5  anD  fo  it  appears 
\i^  tbe  pieaDing  of  a  fine,  tobicb  i0,  Quidam  finis  fe  le- 
vavit ;  anD  Qncc  tbe  statute  of  (afe0,  it  ben0  immeDi' 
atelp  i  if  no  ConQDeration,  tben  to  tbe  5Ife  of  tbe  (Iq^ 
nufo?  5  if  a  ConODeration,  tben  to  tbe  (Life  of  tbe  Conu-- 
fee :  9nD  fo?  tbe  2[iuicknef0  anD  SJigoui;  of  tbe  ©pecation 
of  a  fine,  be  citeD  4  Rep.  71. 

2  $»e 
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l^t  asUttJ  tlje  ECcifon,  tDi)p.a  Quid  juris  clamat  llfS  not, 
Cfnce  tlje  Statute  of  OCcis  miym  a  fine  Is  ieUieo  to  an 
Clfe  ♦♦>  toljp,  becaufe  of  tljc  fiilulcUnefss  of  I'tsJ  Operation, 
antj  its  deflinjj.         .      ^.       ^  . 

j|)e  lihetoife  asfecti,  tDljp  a  'Barjafn  aiitJ  @)alc  raimot 
be  to  an  ^fe,  but  fo?  tlje, fame  l^cafon  ^  anD  tljcfe  Ijc  rap0 
are  rufficicnt  *©?ounDS  to  toarrant  fjini  to  co.ncfuue  tl/at 
tlje  eflate  uefrs  inimetiiatelp  bp  tljc  JFine :  if  it  ffioulo 
exped,  after  Icftpinu  tbe  jftnc^  fjoip  long  Ojoulb  it  erpca  f 
foi  a  iiacek;  tobp  not  fo?  ttrjo  ^  tuljp  not  foi  ttuo  ^ontljg  i* 
tobp  not  fo?  ttoo  feats  f  if  till  a  Deco  of  Declaration, 
BotD  if  tljere  fljoiil^  be  no  DeeDf  Jt  feems  plain  tljat 
tlje  nc]ct  ill  Ecmainoet  tnigljt  Ijatje  pleaUcb  tbe  jFine  toad 
to  bifli  CJfe,  and  tberefo?c  3  bopc  31  baue  <©?ounD  enough 
to  fap  tbe  cERate  pafreU  before  tbe  Jntenture,  if  not,  in 
feljoni  (Sail  it  be  in  tbe  mean  Cinie*  not  in  tbe  Conufee,  be 
is  onlp  an  3lnfttunient,  anb  tbe  @)tatute  e]cccutes  all  out 
of  bim,  tberc  being  no  aronfiberation  5  tbetefoje  it  nuid 
be  in  tbe  Conufo?.  Cbe  ne]ct  Queftion  is,  if.  tbe  l^otoec 
of  Eeuocation  be  tieftrop'b :  cpe  faiD,  tbat  a  potocc  of 
Eebocation  coupicn  toitb  an  Cflate,  is  fucb  an  ^crebita' 
ment,  as;  is  Ueitropn  bp  a  jfine,  0?  a  jfeoffmcnt,  fo|  ti' 
Hcrp  is  of  fo  iMl)  a  Mature,  tbat  it  ejctinuutlljes  tbe 
IpoiDct  ano  all  Claims  in  bim  tbat  maftes  it,  i  Rep.  in, 

©uppofe  in  tbis  CaCe  at  TBar,  @ir  John  Williams  ano 
Gary  bao  lotneti  in  a  jfeoffment^  as  in  Albany's  Cafe  ^ 
tiJill  anp  fi^nn  fap  tbis  ban  not  neftropeo  bis  l?oUicr,  as 
mneb  as  tbat  Dili  in  Albany's  Cafef  2IIill  a  ifeoifment  ba 
it  ^  9nb  tDill  not  a  f  me  ^  ano  if  tbe  potoer  baO  been 
beilropcD  bp  a  JFeoffment,  toill  a  fubfcquent  DeeH  reuibe 
ft  apin. 

TSut  tis  objeded,  C&at  if  tlje  intention  pf  tbe  pari- 
ties Hiall  appear  to  babe  been,  tl;at  tbe  Conufo;  intendrd 
to  babe  bis  lanD, again,  babing  a  potoec  ouer  it,  tben 
pour  Lordftiip  toill  ober=iooH  all  mean  Circumifances,^ 
Anfwered.  js  tbete  anp  Cbittg  bere  tbat  is  not  in  Chri- 
ftopher  Digg's  Cafe,  pet  tbete  it  tooulD  not,  be  bab  \po\si? 
cc  oDei;  tbe  ilanti,  and  intcnbeu  to  babe  it  again,  pet 
coulQ  not. 

3lf  it  be  fo,  tbat  tbe  Cffatc  is  altetcD  bp  tbe  jftne  a^ 
lone,  initbout  anp  Deeb,  ann  tbe  potnet  of  Eebocatioti 
gone,  tScn  t&ete  teas  no  Eebocation  at  all,  anb  tbe  Jfine 

B  b  tojougbt 
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iM^oiigfjt  n  jFo?fcittirc  5  nnti  ff  tlje  EenuitiiDcr-ninn  DcH  cntct- 
ED,  fijail  tijc  Declaration  purge  tijc  jfo^fcitiirf. 

Objedion    lip    Williams,    tljat    't(0    not    fOllIlH    tOat 

tIjc  jTtnc  uia?)  lelJicd  to  crtiiipiflb  tlje  l^otucr. 

Anfwer.  '€;is  true,  but  tofjcn  ait  M  10  Done  toljicfj 
amounts  to  an  Crtinjjuinjmcnt,  fliall  tl)e  Court  inqutre 
toljat  U)a0  t(je  Jiutcntion  ^  tljat  tooulD  bt  IjarO ;  toljat  Jnteii- 
tion  notfj  appear  in  Albany'0  Cafe,  0?  Digg"0  Cafe  f 

Cljat  iDljtclj  f0  tfje  great  Objeaion  10, 

Cbat  tijouff!)  tljefe  of  tljcnifell)C0  toouIO  not  maRc  n 
Declaration,  pet  togetfjer  t&ep  OaUe  all  tljc  (2nrcum(!ance0 
requtreD  to  niaUe  a  Ecijocation,  anu  fo  it  amounts  to  a 
ReDccation^  anD  fo?  tDat  Gibbon  ann  Lee  anD  Scoop  0 
Cafe0  are  ctteo,  &c.  tuljiclj  Ije  agreetj  to  be  gooU  iato. 

"But  Ije  put  tl){0  Difference,  toljere  an  99  i0  toljollp 
imperfect  of  it  felf,  but  10  to  receiue  its  perfection  from 
a  fubfequent  9ct  ^  tbere  of  Bcccintp  tljcp  muft  be  tafeen 
30  one  intire  Conuepance,  as  Colieiiant  to  fuffer  a  Eeco. 
fierp,  0?  Iei3p  a  jFine  ^  tDljen  it  i0  Done,  it  10  but  one  Con^ 
Depance  •,  fo  is  a  CoDenant  fo?  furtljcc  aiUicance,  anD 
aiTurance  after  maDe. 

9nD  tljerc  is  no  Jncongruitp,  tljat  an  imperfect  Cljinff 
f&oulD  tuait  fo?  its  pcrfeaion  from  a  fubfequent  9S,  fo? 
notfjing  pafle0  in  tljc  mean  Cime  5  anD  fo  is  Seymor'0 
Cafe,  10  Rep. 

OBut  tiJijere  tlje  firff  iSct  i0  of  fufficicnt  abiUtp  to  pafs 
an  Cfiate,  tfje  lain  loill  not  crpea  a  future  Set,  tljouglj 
to  fonie  collateral  lEJurpofes  it  tooulD  paf0  it  ftronijec  5  as 
in  Seymor'0  (Tafe  lifeetDifc* 

Upe  acfenolDleDffED  tbat  toljere  manp  9ct0  are  Done, 
fome  fo?mer,  ano  fome  later,  anD  all  fuificient  5  tijat  fac= 
ttreen  tlje  l!9artie0  tljep  are  gooD  a0  in  CromweH's  Cafe, 
auD  f^all  be  DeemcD  a0  one  ConDepance, 

•But  as  to  a  stranger's  Jntetett,  tuben  it  comes  to 
be  material  bp  tobicO  DeeD  it  paire0,  0?  if  bp  anp,  tbe 
Court0  Ijabe  confiDereD  tbem  apart  fo?  aDDantage  of  a 
©trangcc  5  a0  in  Hind'0  Cafe,  4  Rep.  anD  tbe  lifec  luas 
in  tbe  Cafe  of  Seymor  toljcn  it  came  to  be  confiDereD  j  as 
to  tljc  EemainDer,  it  toa0  confiDereD  b^  \x)\)icl)  of  tbe 
DeeD0  it  pafleD  ;  tbe  Cafe  \ti\l  be  fo  bere.  3if  Po»  OiJO 
^?,  John  Gary  anD  Bit  John  Williams  bere,  pOU  IDOUID 

talte  tljem  ns  one  CottDcpance  -,  but  toljcn  pou  baue  n 

I  Stranger 
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Stranger  poll  toill  ta(vE  tijcm  apart.  'Sis  but  n  jftcttou 
ill  lalD,  toijicD  lutil  not  tuojU  a  CiHroniy  to  n  tOfrD  per- 
foil ;  as  to  Dowman  0  Cafe,  fje  fnlD  tijat  luitljout  Doubt 
luljcii  tlje  pnttic0  taxMz  beni  fo  imp?oi3itifnt  as  to  Icup  a 
fine  iDftljout  Dedariniy  an  C3fc,  tljat  tlje  ^ctn  after  tufll 
be  a  ©Iptfication  of  tlje  intent  of  tlje  lii)art(c0  at  tljc 
Clme  of  icijpino:  t[)e  jFnie,  anD  tfjcp  Uiiil  be  effoppcD  ta 
rap  tOe  contracp  ^  but  pet  Ije  faitb  tIjat  'Boofe  faps  tfjtre 
map  be  an  Qberment  agatnft  fuel)  Dcclaintton. 

Jpc  tljliife0  be  map  grant  tbe  3iitfjo?lties  on  tfjc  otfjct 
@)iDe,  niiD  as  to  Wixfon  ano  Garret'0  cafe  it  uiffcrs  from 
tl)is  ^  fo?  ill  tbat  Cafe  tbere  coiilo  notljtng  pafs  bp  tOe 
iDecD  befoic  tbe  Jfine,  &c.  but  bete  it  map  before  trjR 
£)ccD,  niiD  iDbp  it  (boulD  is  a  Eibtsle  5  'tis  true  tlje  Court 
Ijatlj  (jnicrallp  EeijaiD  to  tbe  intention  of  tbe  13artie0 
as  in  Bredon's  Cafe;  but  bete  is  tbe  Jntercft  of  a  tbirn 
perfon  to  be  uebcften,  nnu  (ball  tbe  Jntcntion  bcre  tbcc 
come  in  Jffue  f  it  cannot,  tberefo^e  it  muft  be  toboHp  in* 
Ognificant  ^  tbe  Cafe  flauDS  finffie  of  (t  felf,  anD  is  not 
Jifee  anp  otber  Cafe  ^  luberefoje  be  piaps  SluUffmcnt,  &c. 
Ciir.  advifar.  vult;  ano  aftEtlDatDs  atJjuotjeD  tbat  tlje  l^otoec 
of  Eebocation  toas  ejctinct  acco^Uing  to  tbe  argument  of 
Pollexfen  ailO  Pemtjerton  ;  but  tbiS  Judgment  was  reverfed 
in  tbiSS  point  in  tbe  Exchequer-Chamber.  Hill.  3  &  4 
Jac.  2.  per  fix  Judges  againft  two. 

Anonymus.- 

j.^^NE  feifeU  of  an  J)oufe  fii  fee,  renteti  a  'Bant 
v_>/  anD  ©table  of  Parker,  tobicb  tons  in  tbe  ©ccu= 
pation  of  Parker,  tOKEtbcc  Uiitb  anotber  |)oufe,  anD  tbis 
be  teas  Ccnant  to  fo?  1 1  ^cars  5  aiiD  tben  be  bougbt  tbe 
ODarn  nuD  ©table,  anD  occupieD  it  toitb  bis  anttent  fi;)oufr, 
iillD  tben  be  pUrCbafCS  Parker's  Hoiife.  Sftcc  tbis  bs 
mafees  bis  5:0111,  anD  Debifes  to  biS  2Hife  tbe  ^clfnaije 
iDbcre  bf  tben  DUjcit,  atiD  tbe  f  acDs,  tSaiDens,  aiiD  ©ut« 
boufcs,  toitb  all  appurtenances  tberrunto  bclongino:  foi 
life,  anD  after  to  bis  ©011.  ClnD  tben  be  furtber  gtbe0 
to  bis  COife  all  tbat  S^effuase  0?  Ccnemcnt,  tobicb  be 
purcbafeD  of  Parker,  toitb  tbe  ©arbens  anD  otber  9ppur-- 
tcnanccs,  as  tbep  nrc  fituate  in  B.  in  tbe  Canute  ann 
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Term.  Trill.  36  Car.  2.  C  B. 


C)cctipation  of  A.  B.  c.  &c.  fo?  Ijcc  life,  niio  after  to 

!)tS  DaUgfjtEr  ^  anO  tlje  Queftion  upon  a  fpecbl  Verdict 

U)a0,  toljiclj  of  tljem  fljoulo  fjaljc  tftc  05arn  nun  ©raiilc* 
Holt  arpcD  tljat  tlie  'Bain  aiiD  g)table  paffcD  as  put 
of  tl)c  l:)oufc  in  poflcffion,  becaufc  it  10  iioiu  become  C^ait 
of  tl)c  j^oufE ;  fo?  if  one  fjatl)  an  Iponfe,  ano  ptucljnfc 
jLaiiD  to  It,  anu  ma!tc0  it  a  <SatiJEn,  ann  laps  it  to  fjis 
^otife,  tljo'  it  tuere  not  o?t5inalIp  belonging;  to  bin  ^)onfe, 
it  is  noto  become  10art  of  (jie  e^elTuage,  being;  ocaipicD 
toffctljer  toltl)  it,  bp  one  tfjat  (jaD  a  pcrmnment  CHatc  in 
tljeianO,  2  Cr.  121,  122.  anO  tfje  ^fing  it  anD  C-niopino; 
it  toffctbcc  is  a  fufficient  Cvcputation  to  make  it  pafs  fo^ 
)^art  of  tlje  cpoufe,  nnD  all  ^iDcoplc  toill  tahc  it  as  i^att. 

6  Rep.  65.  I  Cr.  308.  Sid.  190. 

OiS  31ntcnt  Uias  tljat  tljc  T5ant  ann  Stable  lljoulD  pafs 
toitb  tlje  C)oufe  to  \)is  €5on,  fo?  in  tljis  pnit  of  bis 
mm,  OC  faitlj  and  all  Outhoufes,  fo  tljat  tljoufff)  QgtCf= 
fiiage  in  @)tnanef0  of  Into  luill  carvp  I'aiDS,  'Bacbfitics, 
SD^cbacDS,  15ai-n0,  ©tables,  &c.  pet  be  abOco  ©utboufrs 
to  mafee  bts  31ntentton  plain ;  anO  luljen  be  Uebifes  tbe 
otbet  t^oufe,  be  omits  to  fap  OutOoufcs,  but  faps  in  tbe 
tenure  0?  Occupation  of  A.  B,  &c.  anD  tbe  'Barn  ann 
©table  torre  not  tben  in  tbe  tenure  of  A.  B.  &c  U)[jere= 
foje  be  pjapro  ijubgment  fo?  tbe  PlaintifF;  'ttons  arijueti 
fo?  tbe  DefcnDant  hy  Pollexfen  -,  but  tbe  Court  clearlp  of 
©pinion  opmft  ijim,  anu  aniungco  fo?  tDe  Plaintiff  upon 
a  fpecial  derDis« 


Anonymus. 

4.  T7Ero?  affljjnetj  upon  a  JiiOffment  in  an  infcrfo? 
1j>  Court  in  Ireland,  anU  Judgment  rebetfcD  5  fo? 
tbat  tbep  Declared  bp  TMU  in  Cuftodia  Marefchalli,  &c.  ano 
tDe  Court  toouio  not  aliotu  it  to  be  nro:ucn» 


Brad  well 
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Bradwell   a?2d   Carter. 

§.  '^HIS  tuns  a  mtit  of  (Erro?  out  of  C.  B.  upon  n 

X  !JtiOo:i"cnt  tljcte,  iippji  n  fpecial  CJcrtiia,  luljcrcm 
tbe  Cafe  iua0  tfjiis  :  Sic  James  Bags  became  accomptaiit 
to  King  Charles  I.  aiiD  nftec  flckiiolDlctifrco  a  L^ccosnt- 
5ancE,  aiiD  mn  (jio  jLauts  are  crtennetj  at  tlje  fciniv's 
@uit,  nun  aftet  t(je  iKiuQ  grants  tlje  Crtent  to  A.'b. 
nno  lj(0  $3cir0  5  ano  aftecuiarno  tfje  A£l  of  oblivion  (0 
matie,  ano  tOen  t0  tijerc  a  @u(t  in  t&e  Exchequer.  anD  up' 
on  Confcffioii  of  tfje  atto?ncp,  SnDijment  t()ere  (0  giucn, 
tljiit  t(je  Crtcnt  be  DifcIjarjycD  5  uiljcrcupon  tf)e  Conufec 
cnter0  5  anD  if  I)i0  €ntr^  be  laiofnl  (0  tijc  Qneftion. 

Firft  CiucRion  Ocre  10,  3if  tlje  Debt  be  barccD  bp  tfje 
Sia  of  pacKanicnt  t 

Secondly,  3jf  it  be  (a,  beinff  granteH  to  a  tljicn  petfoii 
before  tlje  Slct  of  ©bfiijion  came* 

Thirdly,  po\a  fat  tlje  lutigment  ii\  tDe  Crcljcquet  af- 
ffct0  it. 

i^z  faito  tljat  tfje  33  OatD  rjifcljariycti  tfji0  Debt,  ann 
tbat  arife0  fcom  5,  7,  anD  10  pat;af3;rapl30  of  tl)(0  aa ; 
which  fee;  \)Z  citeD  tlje  2  R.  3.  8.  ii  H.  7.  10.  Hill.  15 
&  16  Car.  2.  Rot.  684.  Lock  anil  Hethrington  ;  tDljicfi 
fee,  Sid.  264. 

3n  Crtent  mal5f0  no  alteration,  fc?  it  remfJin*  a  DcDt 
ftiU  5  ant)  if  tbe  Debt  be  icIeafeD,  tlje  Cjctent  fall0. 

^T&e  great  Doubt  10  upon  tDc  10th  Paragraph,  ano  tfje 
€]Cception  t&ecein,  but  fje  tiioulD  Ija^c  it  cKplaincti  bp 
13  Car.  2.  cap.  5.  'But  tufjctljct  tlje  €>?ant  oljcr  Ijatb  Dje- 
ijenteo  it,  0?  not,  pet  fit  tafer0  tlje  ©?nnt  it  felf  to  be 
iJoiD ;  fo?  tlje  IRinof  granting  to  A.  B.  nnO  lji0  rpcir0, 
not  taUino;  eoticc  of  fjis  Debt  c?  Crtent,  fjci0Decci\j£D; 
mvo  beiuir  Deceibeo  in  jFnct  o?  in  lato,  {)i0  «J5?ant  is  tiolD. 
I  Rep.  59.  Hob.  250. 

3f  tlje  <55^^nt  of  tljc  €ttcnt  be  iiolD,  tljen  'ti0  barreD 
bp  tbe  act,  if  ffooD.  tbongb  it  be  ijranteD  o\3cr,  it  re- 
main0  a  Debt  (till  ^  fo?  tlje  Debt  10  one  Cljing,  ann  tfjc 
extent  i0  anotljcc  ^  fo?  a  common  perfon  map  grant 
lauD  cttentjcti,  but  not  tbe  Debt,  becaufe  'ti0  a  Chofe 
in  Aaion  :  @5uppofe  tbctc  tuere  general  s:?tlo?t)0  lobicO 
tDoulo  cactp  tDc  Debt,  pet  being  ^attec  of  p^etogatiDe, 

it 
4 
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It  oiigljt  to  he  pattfculnrlji  frp?cfleD.  Com.  336.  Hob.  143, 
144.  Cljcn  tlje  grantino;  tlje  lanns  o\)cc  totU  not  be  anp 
!|)(iiD?ancp,  but  tjc  Mwq  map  bac  tlje  Debt,  i  cr.  214. 

Jones  238. 

Thirdly,  ©UppoRltff  it  not  ffOlie,  pet  tcje  CjCtCllt  10 
tiot  HifcljargeD  bp  t!)E  3!iili!Jn;cnt,  tobiclj  fo  long  n0  in 
jfo?cc,  pour  Lord  (hip  totil  talie  fo  niuclj  laoticc  of  it,  00 
not  to  controvert  it* 

Pollexfen  fpeafes  firrt  to  tlje  JuUsmcnt  in  tfie  Crf&e- 
<lucr,  "toljicD  fje  tbinfes  affea0  not  tbi0  Cafe ;  but  tfjc 
Confeflion  of  tfjc  Stto^ncp  IeaUe0  it  upon  tbc  fame  jfoot 
{10  it  U)a0,  tijat  i0,  it  reniaui0  intire  to  be  confioercti  tnljc- 
tljer  parDonEO  hy  tlje  M  of  ©bliuion,  0?  not ,  t(je  Con- 
ftfllon  of  tlje  atto?nep  notUJirijftanDino:. 

Ipc  fain  be  iDoulQ  not  controucrt,  tDfjetfjet  tbc  j!I^!nQ:'0 
^lant  be  gooD  0?  not,  0?  lubetbec  if  be  grants  tbe  Cr- 
tent,  tbat  pet  be  map  not  parDon  t&c  Debt,  but  taUe0 
tDcm  to  be  a0  ^h  Holt  fap0. 

03ut  the  Point  is,  a:2Ibetljei:  tbe  Debt  01  Cttent  upon 
it  be  partoneD  o?  not  bp  tbe  93  of  parliament. 

Cfjo'  it  be  true  tbat  tbe  €itle  of  tbc  piantiff  be  p?ece« 
tent  to  tbe  Cttent  in  tbe  Crcbequer,  pet  }.  B.  became 
Sccomptant  to  tbe  J^ing  long  before  tbe  Kecogni?ancg 
acltnobiirtigeti. 

3if  anp  Ebing  in,  tbe  9ct  Difcbarge  tbe  Debt,  it  muft 
Be  tbe  ClaufE0  menttonetJ  bp  £0h  Holt,  nno  tbcn  tbe  next: 
Queftion  toill  be  uponConttruaion  of  tbofe  Claufcs  ^  ano  be 
faitb,  tbat  tbep  fljall  not  be  tahen  acco?t>Uig  to  tbe  gcne« 
ral  JLOo?ll0  5  but  Sum  or  Sums  of  Money  fl)all  be  taken 
Of  like  JI5ature,  with  Penalties  or  Forfeitures,  tDbtCb  muli 
bt  meant  in  Eelation  to  tbe  Writs,  it  being  tbc  intent 
of  tbat  9rt  to  burp  in  ©bliUion  all  €bing0  relating  to  tbe 
jJRebellion  ^  fo  tbat  Penalties  anD  Forfeitures  muft  be  meant 
of  Penalties  anH  Forfeitures  incurretl  b^  Eeafou  Of  tH 
Rebellion  anu  930,  3ntrufioii0  nnD  {Dffence0  committeD 
in  tbat  Cime,  ano  not  to  Debt0  Due  to  tbc  lliing  pjece-- 
Ding,  no  moje  tban  if  tbe  filing  ban  patoiieD  ^eiuclo  be. 
{on  tbe  Klar,  nnD  tben  tbi0  9ct  bao  come  5  it  nj.iii  not 
be  intent>eD  to  be  meant  of  Debt0  0?  @um0  Due  to  tbe 
Jliing  upon  fucb  !account0.  €0e  Cafe  of  Lock  anD 
Hetherington  bClD  a  long  Debate,  anU  Windham  judice 
toa0  agauitl  tbe  Ecfolutton  to  tbe  la(t  ^  ano  if  it  tuas  a 
Queftion  tbfu,  toDetbec  a  Debt  5ue  to  one  Felo  de  le, 
4  aim 
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niiD  fo?fcitEt!  DuciiiQ:  tOc  Hint,  tocre  patDoneD,  it  iDoulo 
be  niucf)  mo2e  Decc,  tufjeu  tOcre  is  a  Debt  Hue  to  tljc 
ixins  before  tlje  rOac  ^  nno  iit  t(jc  Cafe  of  Lock  it  tons 

tDitOtn  tlje  a;O0?ti6  Forfeiture,  &c.   i  Cr.  949. 

'Btit  fiippofe  t\)€  gencial  COo^us  fljaulD  comp?cOcnti  it, 
pet  (je  takes  it,  tOat  tljc  cSrception  tiotb  ejccept  it,  ann 
tfjcccof  tlje  2Uo?D0  are,  &c. 

C(jouq;Ij  t(ji0  [JO  fuctfjer,  anD  be  an  Account  (fatcn,  j^et 
tlje  account  being  ejcccptco,  nil  CDings  DcpenHinff  upon 
it  are  erccpteo  5  ano  fo?  tOis  fjc  citeo  6  Rep.  1 5.  "But 
fap  t!jcp  tOat  is  not  a  general  Claafe,  but  goes  to  fucfj  a 
^Time.  Clje  Clueffiou  Is,  toljctljer  tljat  Cjeccption  to 
:?o  Jan.  1642.  gocs  but  to  a  later  Cinufe,  bp  tfjc  Jutecpo- 
iitldn  of  toe  cdo^tis,  oh  &c.  3it  is  a  Clnufe  b^  it  felf,  ann 
tfje  8)ub|frt:  ©attet  (tictos  it,  fo?  S)equeffrations  began 
about  tbat  Clme ;  fo  tbat  upon  tlje  tnljolc  spatter  be 
p?aps  tijat  luDgment  map  be  afficmeo ,  anD  it  tons  af* 
firmcD. 

Lemon   and  Blackwell. 

^'  TZ  ^^'^^  tipon  a  3lutignicnt  in  C.  B.  in  Replevin,  tat^etc 
I  J  tbe  Cafe  ttias,  John  Canon  fcifcD  of  tOe  S^ano? 
of  Blackden,  trbiClj  19  Jan.  COnfiftcD  Of  @)CrbiCCS,  DC' 
mefn,  anti  fiftp  Coppbolo  "Cenements,  Dto  grant  to  Rolt 
tbc  t^oietp  of  ttDcntp  of  tbcni,  &c.  ano  aftertaarus  4  Cr. 
I.  DID  confirm  bis  fojnict  0jant,  anD  gcanteD  tlje  0Boietp 
of  tlje  ^moi  Rplts  Cfiate  ctime  to  M.  Canon's  Cflate 
to  N.  anD  tijcp  bolD  a  Court,  anD  join  in  a  ®iant  of 
tlje  CoppbolDS ;  anD  toljetber  tljis  be  a  gooD  0imt,  is 
tOe  Qiieftion.  Poliexfen  fo?  tljc  plaintiff  belotD,  anD  in 
tbe  e:2.Irit  of  Crroj  :  Ipe  faiD  tbat  in  C.  B.  it  tnas  nebec 
mgueD  fo?  Ijis  CUcnt,  but  eitbec  tb?ougb  tlje  J15egllgcnce 
of  tbe  atto?nep,  0?  fo?  lonie  otber  CTnufe,  JuDgmcnt  toas 
bnD  agatnft  Inm,  tnttljout  anp  argument  0?  Defence  j  fa 
tbat  it  comes  befo?e  tbe  Court  ut  res  Integra. 

Botbing  can  binoet  tbis  from  being  a  gooD  6?ant,  but 
tbe  <©jant0  tobicb  ba^jc  been  of  tlje  93ano?. 

pt  p?emifcD  fittl,  Ootp  lOe  ^3ano?  flooD  befo?e  anp 
©?ent, 

'Ctuns 
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'CtDns  a  compleat  c^ano?  before  tOc  (S?ant  to  Roir  ^ 
a)[)ilE  it  tone  fucfj  a  S^ano?,  it  Ijao  ttuo  ecourtg,  Firft, 

3  Court  of  jfrecIjolDctiS,  luljEcein  tl)cp  ore  JtiDgco.  Se- 
condly, 9  CDoppbolli  Court,  I  Inft.  58,  Cljc  £|9ano?  Oc-- 
iniy  t&u0,  bp  tljc  (Sjaut  of  a  S^oietp  of  ttrentj>  Copp= 
1)0100,  tlje  ifrEcIjolli  l^att  of  tbe  ^ano?  is  not  toutijeo, 
but  onip  a  ^oictp  of  ttoentp  CoppfiolDS  ^  toljicfj  bm^  all 
tbat  tnnjs  grantco,  toljat  effect  Ijatb  it  t  luljp  after  tfje 
<S?ant,  a  CoppfjolD  Court  migbt  be  (jelD  fo?  tuicntp  €e^ 
itemcnts  ^  aim  a&  to  tbe  otbec  Cfjirtp  tljep  remain  00  tbep 
ttcte  before  5  but  00  to  tfje  ^oietp  of  ttoentp  Cene= 
nient0,  tijep  nifQ;Dt  come  nnti  {tcep  Court0  alone,  anQ 
grant  g0oietfe0. 

Suppofe  tOe  inttte  Jnteccft  of  ttoentp  CoppljolDjJ  Ijan 
been  granteD,  tfjen  t&ep  misfjt  babe  fielu  Couct0,  4  Kep. 
26,  27.  anti  tfje  Difference  i0  bettoeen  one  Cenemcnt 
befnff  jjtarttetl,  ann  ino?e  5  fo|  if  mo?e  tijan  one  be  grant* 
CD,  tben  tbe  <©?antee  map  boln  Court0,  ano  make  3D- 
mittance0,  tbi0  being  fo?  tbe  TScncfit  of  tDe  Ccnantjf, 

4  Rep.  27.  3  Cr.  I02,  661.  anD  fo?  all  t&at  uibicb  10  raiD 

bp  ^h  Jui^-  Crook,  3  Cr.  102.  pet  Melwick'0  Cafe  10 
0OOD  in  latt)  ^  fo  tbat  if  it  DaD  been  of  tfoentp  Copp< 
tiolti0,  ft  baD  been  gooD,  but  tbi0  is  of  a  ^oietp  :  Sup* 
pofe  it  Dan  been  of  a  ^oietp  of  all,  t&cii  tbcp  DaD  btm 
Cenant0  in  Commoii,  anu  migt^t  babe  loineD  in  feeeping 
Court0  i  if  fo,  toljp  not  wtjcn  a  s^oictp  of  Ctoentp  10 

granteD*    Holt  econtra. 

Cbe  Queftion  i0,  jf  all  tfjcfc  lanW  ate  part  of  tDe 
^ano?  of  Blackden,  fo?  't{0  agteeD  Part  i0 :  Cbe  SJ^oietp 
of  tDem  10  aauallp  febetcD  from  tbe  !30ano?,  fo?  tOe  jf ree* 
60ID  of  Coppf)olD0  i0  l^act  of  tfjg  Dcmefne  of  t(je  ^a-- 
tioh  anD  fo  i0  tbe  plcaotng. 

gif  one  grant  atoap  anp  l^att  of  tbe  Demefnc  in  jfee, 
t&ep  are  feliereo  from  tbe  ^ano?,  ano  can  neijcc  be  Jpatt 
of  it  again,  6  Rep.  65.  tbougb  it  be  but  to?  an  %w 
flant. 

Cben  tbe  ducffton  toill  be,  cabetber  tbe  ^ano?  can 
be  OebiOelif  it  cannot,  6  Rep.  65.  bp  3ct  of  tbe  partp^ 
anD  tbe  Eeafon  fotll  be  tbe  fame  of  ifrecboID  anD  Copp< 
bolD,  fo?  a  09ano?  muff  be  Ctme  out  of  ^inD,  ojtD  can* 
not  be  cteateb  at  tbis  V^h 
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^E  atimitg  if  all  tlje  CDoppIjoIDg  ftno  been  grantco, 
tijat  It  is  a  CoppOoIo  s^ano?  5  (jitt  ticn(c0  tljat  it  is  fo, 
mm  but  pact  10  fftanteH;  3  Cr.  442.  10  a  Cafe  iu 
point. 

30  to  tbe  Cafe  concerning  2:)olj3cr,  'ti0  tnttfltent,  foi 
tSe  10  in  bp  get  of  lato  5  ano  if  flje  teas  enDotocD  of  tlje 
tbirD  pact  of  a  f  ceeboio  c^nno?,  Hjc  C^all  QaDe  a  fpc^ 
Cial  CoilCt'baron.  Cur.  advifare  vult,  but  incUllCD  pro 
Quer. 

Anonjmus.' 


QJ  Ciii, 


7.    A   Citi'Kn  anti  iTrceninn  of  Lotidon  feffeti' oi?  lantig 

i\  ann  CenEment0,  anu  a  pecfonal  €(late^  auD  bc= 
(ng  on  010  Deatljbeu,  bp  2iS:iiIl  ntuicupattbe  tJi& Hcclace 
a0  follotoctlj:  I  hear  that  J.  R.  (inljO'Uja0  ipeic  at  Latu^ 
is  inquiring  after  my  Death,  and  therefore  I  am  refolved 
to  give  htm  nothing  but  what  my  Father  gave  him  by 
his  Will  ;  I  give  all  ray  Eftate  to  my  Wife ;  ;t()i0  tuas 
fount!  fpecial,  ant)  tbc  dticRions  luttei,  Holt. pro :Quer.    . 

Firft,  aaijatpa{reiibptl)i0Dm'f(rru3lKt(jcr  l}i^ianD0^ 
0?  Cencnicnt0,  0?  onip  Ijt0  pecfonal  Cftate  t  Secondly^ 
3if  tbe  tmm  paf0,  tben  fo?  toljat  ijnteccft,  fciK  toljEtbec 
an  Cffate  fo?  itfe,  o?  in  jfecf   ■<   Z  .        .  ■  .  . 

pc  gaue  all  Ijie  Cftnte  to  W  Mitt :  ISoto  tUs  10  bp 
a  nuncupative  caitll,  fo  tljat  'tt0  not  fuppo?tcD;  bu  tbe 
€>tatute  of  H.  8.  but  mecrlp  bp  tlje  Cuaom  -^  tlmi  l»bf - 
tDec  U)f)f n  be  fnp0  oil  nip  Cflate,  tb:0  ajall  etf cnD  to 
all  real  ann  pecfonal,  10  tljc  Clueltion  ^  be  tljinfeonot. 

All  my  Eftate,  10  a  gooD  C£3o?ti  at  Cotnnion  LaiOj  to 
paf0  tbe  pecfonal  €(fate  ^  tbcn  pouc  Lord  (hip  totll  not 
confftuc  it  upon  tbe  aruftom,  tbece  being  no  apparent  'Siih 
tent  to  cou\3fp  bp  tbe  Cuttoni  ^  anD  otbertoife  tljc  (r<Ilo?D0 
toill  Ijnlic  a  Double  ConftcuSion,  botb  upon  tbe  Common 
Lato  anD  tbe  Ciifiom  5  be  citcn  tbe  Cafe  of  Bowman 
onD  Milbank;  notD  cepojteD  b^  Sid.  191. 

TSut  fuppoQng  in  tOi0  Cafe  tbe  l)oufe  fbculB  pafjS,  tbe 
ncEt  Clueftion  10,  inbnt  Cftatef  aiiB  be  conccibed  no 
nio?e  paflen  tbnn  an  €fiate  fo]  iLife.  f  0?  tljt  moins  E- 
ftate  in  a  2^liil  batb  ttno  Conftcnatono,  fonietinies  fo| 
t&e  lanti  it  felf,  toitbout  Eefpect  to  tbe  Clualitv  of  bi0 

C  c  ems. 
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Cffatf,  00  tD^etber  De  Datb  it  fo?  life,  0?  in  iFce,  &c.  fome- 
tinic0  it  i0  tahtn  fo?  m  dualitp  of  Dt0  Cftatc,  ns  an  (£« 
flate  in  ifce,  &c.  anD  tfterefoje  it  tooulD  be  bain  to  ntfiti-' 
tittit  an  ^eir,  luitbout  an  apparent  intent,  i  Cr.  447, 

449.  Roll,  Eftate  854.  Germain  verf.  Germain,  anD  falD 
t&at  Cafe  toas  rulcD  bp  Ecafon  of  tf)c  motQ  Paying. 
Pollexfen  faiD   tljat   a  mni  nuncnpattuc  bcino:   ni-- 
tolleD  bp  aitttuc  of  t&e  Cuftom,  10  all  one  a0  a  U)?ittcii 

mm 

Cbe  mota^  in  tW  Cafe  fljeto  tbe  S^eanino:  of  tH 
Cettato?  to  be,  tfjat  a  fee  (Ijoulti  paf0  ^  fo?  firft  De  faitft 
negatibelp,  I  hear,  &c.  toljicb  10  a  full  Declaration  tljat 
S-  R-  tobo  10  bl0  Cpeit  (ball  babe  notbing  5  auo  tben  afficnuv 

tibelp,  I  give  all  my  Eftate  to  my  Wife. 

Cbe  moiXi  Eftate  botb  fonipKbeno  all  tljat  a  Q3ait 
6atb  lP?opcrtp  01  ©tunerfbtp  Uiy  ann  i0  oibitieD  into  real 
anu  perfonal  ^  if  it  ban  been  all  my  real  Eftate,  tbeii 
tbat  onlp  ban  paffeU  •,  if  it  bau  been  all  my  perfonal  E- 
ftate,  onlp  tljat  baD  paffeb,  but  all  his  Eftate  comp?cbenli0 
both  Real   and  Perfonal  ;  a0  a  EeleafC  Of  3aion0  Eeal 

!):oe0  to  no  moje,  fo  of  asions  l^erfanal  ^  but  a  Eeleafe 
df  all  fanner  of  ^aion0  ejctenti0  to  all  aafion0  Eeal 
ano  IperfonaU 

Eftate  fometinie0  contafn0  tbc  €>ubl!ance  of  tbc  iLanu, 
anb  foiiictime0  tbe  Cluantitp  ol  tbe  Clfate  ^  fo  tbat  in 
legal  ano  common  parlance,  it  catrie0  tbe  €^uantitp  ano 
gjubftance* 

€bi0  beino:  tbe  ©enfe  of  tbe  motf}  Eftate,  and  it  car-- 
rpinff  ftjitb  it  all  tbe  Cffate,  tnbicb  be  bao  in  tue  lanD, 
'ti0  a0  mucb  a0  if  be  baD  bcbifcb  tbe  jFee-fimple,  be  ba» 
Ijing  a  fee,  1  Cr.  447,  449.  tbe  Ecafon  of  tbat  Cafe  10 
fteft  fecn  in  Roll,  415,  n.  a0  to  tbe  Cafe  of  Germain, 

Roll,  Eftate  854.  Stile  ?97.  tbe  iHLlO?D0  paying  my  Debts 
and  Legacies  mafec  not  tbe  Klojn  Eftate  cartp  mo^e  tijan 
it  IDOUID  bo  otberiDife,  but  map  make  it  a  fee,  6cc.  if  it  do 
pafs  5  be  citeb  tbe  Cafe  of  Wiifon  ano  Rcbinfon,  Mod. 

Rep.  100,  toberc  one  bCbifeO  all  his  Lands,  Right  and  E- 
ftate ;  tbi0  paircb  a  fee  bp  tbe  ©pinion  of  tbr  Court, 
tbougb  It  tuao  not  abiubn:eD  bp  Eeafon  of  a  fault  m  tbe 
fpfcial  2Icrbt5f.  Sno  in  tbe  Cafe  of  Bowman  nnn 
Milbank,  Twifden  toa0  Of  ©pinion  tbat  l)i8  lanb0  palTeD  ^ 
tut  tbe  otbct  :juCice0  againft  bim,  fo?  tbat  all  baD  not 
anp  Subftantibe,  to  iui)ict)  it  Dio  relate,  but  mtgbt  be  all 

4  bis 


Term.  Trin.  ^6  Car.  1.  C.  B.  1^5 

bis  Money,  all  his  Goods,  &c.  0;  anp  CfltniJ  Clfc  t  C&C 
CoUL't  inclined  pro  defendente.  Jn  tf)e  Cafe  of  Carter 
aiiO  Horner,  Pafch.  4  W.  &  M.  Northey  affiritieD  tW 
Cafe  to  be  aDjuDgcn,  t&at  all  palfcD  to  ttje  ©Hife  in  ifec, 
aim  tljat  it  Ujas  fo  enjopcD  accojDinglp,   ex  fua  certa 

fcientia. 

Sir  Thomds  ArmftrongV  Caje. 

8.  Q I R    Thomas  Armftrong   6cftttJ  OUtlatD£tl  fo?  l^fgb 
O  Crcafoii,  tnas  b^outyljt  to  tbe  T6ar  of  R.  B.  ana 

tOere  appofen,  toljrtcfo^c  Crccution  (^ouiD  not  be  atoatD- 
cD  5  be  anftoeccD  be  toao  out  of  tbe  Eralm  at  tbe  ^tme 
of  tbe  Exigent,  &c.  anD  p?appti  Coiuifel,  tobicb  tbe  Coutt 
DcnieD,  aim  faiD  tbep  coulb  not  t.  fee  jQotice  of  it  ^  tbeii 
be  DcQtcD  tbe  S)tatute  5  &  6  Ed.  6.  c.  1 1 .  migbt  be  cca5, 
tDbicb  toas  Done  ^  anD  tben  ^t  fait)  tbe  J^car  tDa0  erpircD, 
ano  p^apca  a  Cnal  -,  but  tbe  Court  toio  bim  be  bao  not 
pieloeD  bimfelf  to  tbe  Chief  juftice  tnltbin  tbe  feat,  fa 
Uias  not  tnitbtn  tbe  pobifo  ^  be  anftocrctJ  tbat  of  late  be 
toa0  confined,  anft  coiUD  not,  anD  tbat  be  migbt  babe 
pteiDcD  btmfrlf  if  be  baD  been  at  libcrtp  ^  but  tbe  Court 
obcr^ruleD  bini,  anD  maDe  a  Eule  fo?  bis  Cjrecution, 
on  Friday  follototnff,  uo  JuDgment  faeintj  gibcn  in 
Court.    €W  feemg  to  be  a  Cafe  of  tbe  ficft  Jnrtance, 

8c  durus  fermo. 

Anonymus. 

9.  \  Oion    fur    Cafe  fur   AlTumpfit,    tbe  DefenDant 
*"\   pieaDs  Non  aflumpfit ;  anD  upon  Cuioence  gabe 

tbe  Statute  of  Gaming  in  CbiDeuce,  anD  altoujeD  bp  Jef- 
fenes  Chief  Juftice ;  otbetiuife  it  feems,  if  It  btJD  been 
S)cbt  upon  a  Q^onD,  8cc.  tben  it  ougbt  to  be  pleaDcD. 


Cc  2  Ano- 
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Anonymus. 

10.  A  Ction  fur  Cafe  Upon  ttiuttuil  p^omffcg!  Upon  ^dt* 
r\  tinQC;  tlje  Counfel  fo?  tfje  Defcntant  offcreD, 

t&at  it  tijas  toitljin  tOe  Statute  of  Frauds  and  Perjuries  5 
tut  tUlCD  econtra  fap  Jefferies  Chief  Juftice  j  fa  of  an  Af- 

fumpfit  upon  a  SHagcr. 

Anonymus. 

11.  A    p?om(fc0  B.  tsattoljen  A.  rccetfteis  100  1.  tufjicS 

/V-  C  OttiC0  A.  tfjatljC  tDill  pap  B.  20 1.  Indeditatus 

afTumpfit  Ue0  not  5  othcttdifc  if  tDe  !S©onc?  liaD  been 
ojiginalip  tljc  ^om}>  of  b. 
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ne  Eaft-India  Company  and  Sandys* 


J.Oi 


_)Awyer  Attorney  General  fo?  tlje  plaflltfffg* 
2:f)fs  i0  au  Aaion  fur  Cafe  b^ougijt  by  t()e  plaintiff 
agtnna  tljc  Defendant,  aitu  comes  Sete  upon  Dcmurtet 
bp  tlje  plaintiff  to  tDe  DefenDant's  piea  of  t&e  Statute  of 
E.  5. 

pz  put  it  ajS  a  Cafe,  ano  faiti  it  tuas  no  moiz  t\m 
tljis.  j 

Cljc  lling  bp  patent  tiateli  in  May,  Anno  13.  of  big 
Eeis'i,  reciting  tljc  statute  of  Queen  Eliz.  gtantiS  to  tbe 
Comuanp  tlje  fole  Craoe  loitljin  fucfj  a  piccinct,  crcIU' 
cue  to  tbe  rert  of  bid  Subjects ;  anD  if  m&  patent  fo| 
a  foic  Crane  in  tlje  Eaft-indies  luitb  a  prohibition  to  0= 

tl)EC0,  be  gOOD  0?  not,  10  tbe  firft  Queftion. 

Cbe  Second  Queftion  ijj,  jf  tbc  patent  be  gootJ,  pet 
tDljetber  tbc  Action  lic0» 

l;e  (ball  not  maintain  tbat  tbe  Eing:  bp  tbefe  letters 
patents  is  bmm  from  liceniing  otljers  to  teaoe^  (tbe 
Jinbges  bclD  plainlp  tlje  liing  10  not  bouno,  but  map 
grant  ticcncc  to  otbets)  but  tbat  otbecs  not  iicenfcn 
are  bounu. 

'€\)t  St5att£r  relating  to  ifojeign  Crabe  tDitb  jnfiDelSj 
liotb  not  oblige  bim  to  enter  into  Confincratton  of  otbec 
jFo2eign  Craoc  ^  but  tbe  ^cgument^  of  tbe  otftcE  ®iu 
ba^e  nmt  it  ncceffarp* 
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r Inland  j)  CManufadure,    ajS  fcp  IpU0baull= 

911  CratJC  f0  <    0?    >  <    nun,  niiD  otljet  3ctificetjj* 

CForeign3  C  Merchandize. 

j;u!3banliniEn,  Qcttficero,  nnD  fuel)  lifec,  map  ejccrci'fc 
tofjat  antt  Ijoto  rtiaiii'  Ctaucs  t&cp  plcafe,  fo  it  be  luitD^ 
out  amiopaiice  to  otfjcts. 

'But  anianti  i^cccljanotjc  \k$  uutJct  federal  Ecficaiuto 
at  oconinion  latw,  as  of  jngcomng  ^  ano  tuns  confincD 
to  cmatn  i;31acE0j  as  Cttic;S  antJ  Coluiis. 

i!5o  Qflcmblp  fo?  TBupinc  0?  S)cUinff  couIO  be  luftljout 
Licence ;  all  Markets  auD  jfaics  are  oerlDcD  from  tOe 
Crotnn,  aiiD  DepcnD  upon  it,  anD  map  be  foifeiteo  to  it. 

Clje  3lnlanD  CiaDrc  mfgljt  fell  In  p^iDntc  ©Ijops,  but 
coulD  not  Ijoln  ^ITembUrs  fo?  CtaHco  luitljout  Licence. 
Cbefe  Licences!  toben  ctanteu  cannot  be  cepealeD  toitbout 
Caufe  of  Jro?feiture  5  anD  Ijc  tabes  tbe  Laio  to  be  tbe 
fame,  tobere  a  jfair,  &c.  is  ereaeD,  anu  toljcre  sranteo 
to  a  €)Ub)cct,  fo?  all  Subjects  ()aDe  BisOt  to  tcaoe 
tOece. 

Cbe  l^eafon  of  tlje  Lato  tjercin  fs  to  p?efcr\)c  tbe  pub' 
lick  Ipcace,  to  pielient  jfcauus  anD  9bufe,  ann  JDpp?eflion 
of  tbe  people  5  anD  tbetcfo?e  of  common  Eigbt  a 
Court  of  lEJipoiDDets  is  inciDcnt  to  tljem,  fo?  Co?reaioit 
of  fucb  iabufes. 

f^z  faiD  tbere  toas  anot&et  Ee0ciaion  of  JnlanD  s^ec« 

t^anDlje,  bp  Cuftom  of  Foreign  bought  anD  Foreign  fold. 

'Bp  a  Eeco?D  in  H.  iil.'s  Cime,  it  appears  tbat  tbe  Ab- 
bot of,  &c.  in  Lincolnlhire,  unDer  tbe  Colour  of  fcllinfl: 
tbe  jFruits  anD  p?ofits  of  tbeir  Dcmcfne,  bougljt  anD 
folD  fefteral  otbec  Cljings  not  atiiino;  tbereon  ^  upon  tbiS 
a  p?ob(bition  tocnt  to  bim  not  to  tjcercife  ^ercbanDlje, 
tDberebp  it  appears  tbat  at  Common  Laiu  tbe  jt^fno;  DiD 
reffram  in  fomc  Cafes  tbe  Crcrcife  of  3inianD  ^ctcbniiDije. 

Secondly,  !f)e  l)ieUjfD  jro?etgn  CraDe. 

gt  Common  Lato  tbere  are  ttno  S)0?t  of  jro?ciffners, 
Alien  Amy,  anD  Alien  Enemy,  ntitbcr  can  tberc  be  anp 
otl)cr  jro?ef5ner  ^  if  €lueflion  arlfe,  if  one  be  Alien  Amy, 
0?  Alien  Enemy,  it  is  to  be  tricD  bp  tlje  Lcajjucs,  tol)ic6 
are,  0?  (ftoulD  be  of  Eeco?D  in  Cbancetp.  9  R-ep-  37- 

9s  to  CraDe  tuitb  Alien  Friends,  it  map  bc  fit  to  Dif' 

courfe  boto  fat  one  Nation  is  bounD  to  traDe  toitt)  ano^ 

t^er,  anD  CitcD  Bodin  de  Rep.  lib.  i.  cap.  7.  anD  cap.  6. 

5  '"IS 
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'tis  laiDful  to  fo?biD  a  foreigner  to  Entec  tDe  "BojOet?, 
nno  to  fo?ce  (jim  cut,  tijouijfj  no  CQJat;  on  Jfoot  ^  and 
tijis  ttinp  be  Done  leaft  tbc  fanners  of  ^ubjertsi  be  top 
ruptcD,  0^  in  Cimeo  of  I9c(!ilcncc,  &c.  anD  be  faitb  tbdes 
10  no  mo^e  tban  tobat  tbc  Common  laui  fpohe,  anD  tbat 
before  tbe  S)tatntc  of  Magna  Charta,  all  d^ercbantss 
^trangcts  Did  come  in  tottb  fafe  Conona^  bitbcr,  ana 
tbat  tbe  Statute  is  a  general  fafe  ConDua  ^  anD  tbe  Con-- 
flcuaion  tDblcb  Coke  mahc0,  tbat  tbe  p?obibitlon  ouffbt 
to  be  bp  l^acliament,  is  contcarp  to  all  autbo^itp  Cand 

without  any)  aS  appears  bp  tbe  25  of  H.  8.  Dors.  Rot. 
Claufe,  24  H.  3.  Dors.  anD  tbcte  babe  bccn  lifee  p^o* 
clamations  in  all  l^iniy's  Eeiijns  to  commanD  Jfo^eigneris 
to  Depart. 

Cbis  mtgbt  fuctbet  appear  bp  feberal  g>tiitutes  fo| 
^Maintenance  of  fafe  ConDuas*  20  H.  6.  cap.  1 1.  ^ou 
Ben  in  Horn  anD  ivy's  Cafe,  tbe  Min^  mtffbt  bp  €om« 
mon  LaU)  inbibit  bts  ©ubjetts  from  traDing  luitb  Jfo* 
reitjners ;  fo  ftom  GOlng  bepond  Sea.  R-ot.  ciaufe  7  E. 
2.  Rot,  Claufe  41  E.  5.  Membran.  24.  ([JLlritS  toere  fcnt 
to  macitime  Coions  to  take  Care  of  Subiects  going:  a< 
bjoaD,  ercept,  &c.  fo  tbat  before  tbe  Statute  R.  2.  tt  toas 
penal  to  go  beponD  Sea« 

05P  tbat  Statute  tb^ee  petfons  art  ercepteD*  FirfV, 
LojDS.  Secondly,  Crue  anD  notable  09ercbants.  Third* 
ly,  SolDicrs! ;  but  pet  tbis  Statute  gibes  tbem  no  tU 
bertp  tbep  baD  not  bcfo?e,  but  onl^  ejrempts  tbem  from 
tbe  {^enaltp,  &c.  bcfo?e  tbat  Statute  lo?tis  migbt  babe 
been  p?obibiteD  ^  as  fo?  SolDicrs  'tis  plain  tbep  coulD  not 
iuttbout  tbe  king's  Leabe,  anD  ebec  fince  tbat  Statute 
LojDS  babe  not  taken  a  lpafspo?t,  but  a  licence  unDcc 
tbe  p?ibp  Seal  01  Signet :  9s  fo?  ^ercbants,  tbep  toete 
tbe  ^ercbaats  of  tbe  Staple,  mnoe  anD  p?obiDeD  fo?  bp 
tbe  StatutC'flaple,  anD  ftJDO?n  to  obfecbe  tbe  ilatos  of 
tbe  Staple* 

CttJO  So?tS  of  S^ercbants  tnere  o?iginallp  taken  150' 
tice  of,  viz.  Adventurers,  anD  Of  tbe  Staple,  tbefe  S0er* 
cbants  of  tbe  Staple  teere  onlp  bounD  to  take  palP 
po7ts  5  but  tbep  toere  renraincD  from  all  paces  but  tbe 

Staple.    H.  24  E.  ^.  Rot.  ^5.  in  Thefauro ;   tbcre  iS  an 

3nfo?mation  againff  feberal  fo?  not  returning  upon  tbe 
lying's  CommanD  from  Rome.  Moor  109. 

Dence 
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^mc£  'tf£j  plain  tfje  Common  latn  Uiti  not  qI\}z  tDe 
S)Ub|cct  n  Etjjijt  to  JfOKign  Craoe,  fo?  no  ^an  cm 
l)a\}z  a  fnli  Etgljt  to  t()at  U)Dic()  anotgcc  can  Wmt  Dim 
from. 

^E  fflitf)  F.  B.  85.  is  to  6e  intEntJeu  onip,  tfiat  it  one 
at  Common  lauj  tofnt  bcponn  @ca  fo?  a^etcfjantii^e,  o| 
Ctaljel,  0?  otijec  Caufc,  l)c  Cjall  not  be  pimifljcD  fo?  it  5 
fo  ad  ttjat  tlK  commoit  laiu  gatie,  ms  a  mete  3impu* 
nitp  f  ann  tfjisi  is  Fitzherbert'0  yeaning  5  aim  t()i0  tijas 
tbe  ©pinion  of  tljc  Jucgeg  bi0  CotErapo2anE0 ;  anti  in 
Dyer  165,  296,  'ti0  not  put  upon  tijE  Riffljt,  but  upon 
tljE  ipctmifilon,  fo  tijat  it  toas  no  ©ffence  till  tlje  Ip)?obt' 
bitiouj  ano  tben  all  tbat  tbe  Common  lain  impo?t0,  is; 
but  a  pcrmiffion,  am  tbat  no  mo2e  fo?  Crabe  tfjan  fo? 
nnp  otbec  Caufe.  Cljis  pcrmiflfon  of  tbe  Common  Laiu  is  of 
tbc  lean  ®o?t,  ann  no  mo?e  tban  a  bate  Jmpunitp,  anD  10 
like  tijat  Uibcttp  tobicb  one  ©ubim  Ijatfj  to  50  to  tbe 
J3oufc  of  anotbec,  'ti0  an  Ciccufe  fo?  CtEfpaf0,  till  a  lp)?0' 
biintion :  Cbougb  tbe  Common  lain  DiD  not  p?obibit 
tbe  going  3b?oau,  it  DiD  bifcountinance  it.  3  Cr.  5.  15a' 
ton  anb  jTcme  50  ^b?oaD  tDitbout  Licence,  ann  balie  3!f. 
fue,  tbe  3iruc  10  aii  9licn,  ano  fljall  not  inberit  5  anD  tbe 
Eeafon  of  tbe  lato  bcrcin  i0,  Icff  tbe  I^injy  tobo  10 
bouiib  to  D£fcni»  tbe  Ecafm  be  OifoblcD,  tb?ougD  tbe  mant 
of  tbe  9i0  of  bis  ©ubieao. 

'Bcfioc0  tbofe  p^Etoo;titibe0  of  tbe  fi^intr  fo?  tbe  iDe* 
fence  of  tbe  Eealm,  tbe  laiu  UcR0  tbe  fole  potoec 
of  making  learrue^  in  tbe  filing:,  iDbicb  (0  tbe  ficft  S)tep 
to  CraDe,  ano  no  Lcaffue  tea0  rtjcc  maoc  fo?  an  inDefi» 
nite  ano  imibcrfal  Ccabe,  but  fomc  Cbtnff0  ace  e]cccptc5, 
a0  €)a!t  into  France,  &c. 

Cbe  Wiiilts  of  Common  lab)  arc  not  abapteu  to  bctrt' 
mine  of  iro?eiQ;n  Craoe,  neitbfc  can  jFozeiryners  baue 
ConufanCE  of  our  C^unicipal  lalD0  5  anU  upon  tbi0  Eea= 
fon  tbe  statute  27  E.  3.  p?oI)Hje0  tbe  Sitaple  (Iiall  be 
0o\jEcneb  acco^oino:  to  tbe  ILaiu  of  a9Etcbant0,  onO  not 
bp  tbe  Common  laiu  ^  ano  tbe  Common  lato  batb  maoe  na 
f^?ol)irion  fo?  Jfo^cign  Ctaoe,  but  left  it  to  tbe  iMtiQ  to 
be  oiDcccD  fo?  tbe  bed  Slo\jantao;e. 

Cbe  ifounoation  of  all  JFo?cio;n  €:caDe,  10  firft  lEaguc0, 

fecondly  930  of  j[p)atliament :  £Df  lca5UC0  be  batb  faio 

fomctubat  bcfoje,  ano  let  tbe  Subjcrt?  Eigbt  to  ttaoc 

2  be 
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be  iDfjat  (t  tDdl,  't(0  puntttjable  to  traUe  conttarp  to  tfje 
leoffup,  fo?  ©iibjeso  are  bountJ  fap  tlje  league,  ants 
Ctaoe  fljaU  be  nianageD  ag  tino  K^insiS  ajree.  21  E.  3. 
num.  20.  22  E.  3.  num.   1:5.  Roll,  Prerogative   574,   &c, 

HictDS  t&e  DcpenDance  all  Crane  IjntD  upon  Xeajyuefi  bc^ 
tlDcen  ip?incf0. 

3notIjer  jfouuliation  of  JFo^eiffii  Crane  are  Eojal 
%itentcs. 

30  tlje  MnQ  map  p?obtbit  gofnni  bepomi  €)ea,  fo  tljQt 
be  map  giue  Kccnce,  is  not  to  be  boubteo,  letters  of 
Cafe  Concua  put  an  9ltcn  Cnemp  in  tbe  fame  €)tate  as 
an  ailen  9mp.  staples  at  fiift  toere  fcttleb  b^  tbe  f^ins^ 
tljcp  icere  after  fo?tlficD  bp  930  of  parliament  ^  pet  tfje 
f^itiQ  miffbt  gibe  licence  to  traoe  in  otbct  placets,  ano 
tfje  €)taple  cannot  be  fcttlcD  in  tbe  Dominion  of  a  jfO' 
reiijn  p?incc,  but  b^  Agreement  bettueen  tbe  livings  5  anu 
as  to  tbofe  in  tbe  lying's  iro2eign  Dominions,  tbcp  can= 
not  be  but  bp  tlje  ming.  T6p  tbe  Conftitution  of  t(je 
Staple  S^ercbants  tocre  not  onlp  licenfcn  but  obligen  to 
go  to  certain  IpJlaces.  2  H.  6.  cap.  4  8  H.  6.  17.  sta- 
ple Commonittes  comp?ebenb  tbe  greateff  part  of  tbe 
Jl^atibe  Commobities  of  tbis  Eealm  5  fo  tljat  b^nce  it 
appears  tbe  Crane  of  tbe  grcateft  part  of  our  l^atibe 
Commobiticg  tocre  rcffcainrn  to  certain  places. 

as  to  tbe  Statute  plcaDco,  it  batb  loll  its  iro?cc  by 
fubfequent  €>tatute0,  fo?  bp  tbe  27  E.  3.  Engliih,  Welch, 
ann  irilh  are  p?oljibiteD  ^  fo  tbat  it  appears  tbat  tbe  Mare 
liberum  of  E.  3.  became  Mare  claufum  again.  '€.bi$  ap» 
pears  by  tbe  i  H.  5.  Numb.  i.  tbe  Commons  p?ap  tbe 
S0eccbants  map  ejcpojt  to  anp  place,  ann  impo|t  to  anp 
place  ^  tbep  infia  not  on  it  as  a  Eigbt,  but  p?ap  it  as  aa 
Sift  of  (J5?ace.  Vide  Hale's  Com.  Place,  &c.  Tit.  Monopolies. 

IDe  faitb  tbe  Eeafon  \sjby  ^eccbant  ^Dbcnturrrs  to 
Ruflia  lucre  fcttlco  bp  Aft  of  Parliament,  toas,  becaufe 
tljerctoas  fonic  Difpute  if  tbe  King  couin  make  a  ^op 
ffitnre,  ann  at  Irngtb  bolnen  be  couin  not,  9  fcttlen  rcgu* 
laten  Companp  batb  been  aojuogcn  bp  tbe  parliament  to 
be  fo?  tbe  ©oon  of  tbe  l^ingoom. 

after  tbe  Salting  of  Calais,  botb  tbe  €iueen  ann  tbe 
^ercbants  Yncre  at  a  lofs :  lifeevoife  tbe  atng  migbt 
p?ob(btt  JFo^etgn  Crabe  upon  tbe  account  of  Reprisals ; 
but  if  be  Ijiitb  licenfcn  to  angular  perfons,  be  ooubts  if 
it  can  be  fojfeiten,  it  paOlng  an  Jntecea,    "But  tbe  ©ta= 
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tute  9  jac.  optm  Crntie  to  Spain,  &c.  upon  t^is  Statute 
lie  mane  feiJEcal  ©bfetuatione, 

Firft  upon  tfjc  €:itfe,  tofjfcfj  10  an  ^a  to  enable  all  his 
Majefty's  Subjefts  ;   fo   tijat   'ti$   UltrOllUftO??  Of   a   uetD 

laiu,  ariD  fo  (fattD  DO  ace  all  ©tatut£0  relatinjr  to  jfo. 
reign  CraDc,  ano  not  one  of  t&em  oeclacato^p  of  t&e  an« 
ticnt  lato. 

Secondly,  CIjC  CHORUS  OtC,  Shall  and  may  be  lawful 
from  henceforth  ;  fo  tIjat  it  is  penncH  30  an  9ct  Biljing: 
a  libectp  fconi  tljat  Cime  not  ccclacinff  a  fojmcc  Kioit. 

Thirdly,  Jt  ffiUeO  free  }libcrtp  to  traDe,  as  amply  and 
freely  as  at  any  Time  fince  the  Beginning  of  the  Reign 
of  that  King. 

Queen  Elizabeth  \jQ\ii\\Q  grantCD  to  tlje  Merchants  of 
Exeter  to  be  a  Companp,  ann  to  ttabc  folrlp  toitfjin  tlje 
Dominion  of  tbe  French  King ;  it  mm  coticeiUeD  tbat 
tb(0  3.  a  of  ^  Jac.  fjaD  DtflblUEd  tbat  €o?po|ation,  and  Occ 
pnbeo  tbcm  of  tOeit  I3|(l)ileffc0,  auD  tbcrcupon  U)a0  an 
act  of  Piicliamcnt  maoe  in  4  Jac.  tobctcbp  tbat  Cbartcc 
is  DEClareti  not  to  be  impencbeO  bp  8  Jac.  anu  tbat  Com* 
pan?  is  tberetn  faiD  to  be  fo?  tbe  aoiiantage  of  tlje  Ecalm, 
luljeccbp  it  appeats,  tbe  tuljolc  parliament  [jatie  aoiuDffeb 
a  Cbattec  of  tbe  fame  Batute  toitb  tljat  to  tbe  Eaft-india 
Companp,  of  anDantage  to  tbe  tobolc  Eealm. 

Cbe  ififljers  of  Ireland  paio  altoajis  Compofition^jfiC^, 
foi  libcrtp  to  go  ann  fiflj  tbere. 

90  to  tubat  is  faio,  1  Roll  $.  tljat  tlje  aing  cannot 
reftcain  Crane  bp  ©ea,  is  true,  fo|  tbi0  teas  faio  long 
after  3  Jac.  tuijicb  openen  Crane  to  Spain,  &c.  ^e  faiO 
tbi0  Companp  tDa0  ererten  in  43  El.  ann  batlj  been  in 
quiet  pofleaion  of  tbat  Crane  ener  fince,  till  of  late  5 
tbat  tbeic  patent  tt)a0  renetDcn  bp  King  James,  ann  con* 
firmen  bp  tljis  King. 

as  to  Kopal  licences  b^  Statute, 

Firft,  pz  obfeciJEs  tbere  ate  mo?e  laujs  to  rcffrain  jra« 
reign  Crane  b^  Engiilhmen,  tban  b^  anp  otrjers. 

Secondly,  jSeuer  anp  Statute  teas  mane,  gtuing  a  ge^ 
neral  Crane  to  Engliihmen,  but  tbofe  tbat  balie  been, 
are  pattlcular,  tDe  onlp  Semblance  of  one,  in  tbat  tobicj 
(0  pleancn,  ann  tljat  Ije  batb  (Ijetun  to  be  of  no  ifo^ce  5 
ann  all  tbofe  Statutc0  tbat  babe  been  mane  arc  intco* 
nuaine  of  a  neto  laio,  ann  none  neclarato^p. 
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Thirdly,  QLU  ©tatutes  gibttiff  libcttj)  of  €rnDc,  fup= 
pofc  tlje  1  ounoation  Ui&icfj  10  jHeapce,  fo?  no  aa  rjiUeg 
It. 

(HL^&ete  tbe  iHt'nty  fiatb  grantco  a  licence  to  trace  hv 
3rt  of  jaatlianiEnt,  be  cannot  retioke  it. 

Cll&ere  an  9a  generally  p^oijibits  anp  €:[jtnff,  a  {jr^ 
neral  licence  is  UOin,  fo?  iljat  UjouID  be  to  repeal  tlje 
act. 

'Ctoa0  upon  tfjis  6?ounti  tljat  t6e  patent  to  tlje  Cana- 
ry Company  inas  atiuDfffD  DoiD,  fo?  it  toas  againtt  3  Jac. 
toOiCf)  opens  tbe  $:raDe  to  Spain,  Portugal,  &c.  %o  in 
Bates  Cafe,  tfje  patent  tnas  atjainft  otljer  patents  to 
t&e  Citp  of  London,  ano  againft  aas  of  parliament. 

9s  to  trane  tnitlj  an  9lien  Cncmp,  tlje  Common  lato 
is  ejcp^eCs,  anD  at  open  EOar  toitlj  tljem.  Pafch.  i?  E.  2. 
Kot.  15.  in  Thefaurar.    9n  SinDiCtmcnt  againft  €lj?ee  foi 

traDinfl;  into &c.  tOfp  pleao  a  licence ;  but  not  be« 

fnjj  from  tbe  l^inrj,  it  teas  DoiD. 

Cbcp  on  tOc  otljer  %iiie  obiea  not  apintt  tbis,  but 
onlp  DiOinguiflj  9Iien  Jnfiiiels,  from  9lien  Cncniies- 

kin  Eulcs  of  latD,  toftercnpon  Jews  mere  p?oceeDeD 
agaiufl,  are  as  plainip  laiD  uotpn  in  our  "Boofes,  as  anp 
otber  Eulcs  fo?  uetcrmining  p^opcrtp. 

MWQ.  tfjep  toere  bere,  manp  mere  endenifed,  others 
bojii  bere,  ann  DaD  great  real,  anti  pcrfonal  Cffatcs,  pet 
mere  tljcp  baiiilbcn,  as  perpetual  Enemies.  CJlbat  became 
of  tOcic  Cftatfs  f  tbe  laU)  aDjutiffcti  tbem  to  tfje  jibing j 
as  in  Cafe  of  9iien  9mp,  o?  alien  Cnenip. 

^\)Z  ControPcrfies  aritino;  aftertoarDS  tocre  not  bettocen 
the  King  aiiti  the  Jews,  but  bctlucen  tljc  JKiuff  auti  otbec 
of  bis  ©ubicss. 

€;be  Woi  of  B.  toas  inDebtetJ  to  a  Jew  100  1.  tbe  jew 
after  'Banifljmcnt  met  tbe  Archbiihop  of  Canterbury, 
ano  Hefircs  bim  to  procure  tbe  pno?  to  pap  bis  a^onep, 
toljicb  tbe  Archbifhop  p?Epaiift)  tuitb  bim  to  Do  ^  ann  foj 
tbis  tbe  9rcbbifljop  tuas  finctJ  in  parliament  to  tbe 
J^ing. 

Cbe  lojos  petition  tbe  Jibing  fo?  arrearages  of  Rent- 
Service  Due  from  banifljcD  Jews,  but  not  one  C51o;D  of  an 
E  cheat  of  tbe  lauD  to  tbcm,  ioi  tbe  lanDS  of  an  aiien 

efcheat  tO  tbc  l^ing,  i  Inft.  3.  Denization  no?  Birth  COUlD 

make  tbem  inberitable  5  anO  tbe  Erafon  cf  tbe  inui  luns, 
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lea(!  tlje  l^inrjnoni  fljotilH  be  oDcr=riui  loftD  Jews,  t[)ccc 
being:  no  otljcc  EcmeDp  to  keep  tDfm  out. 

|)E  faitJ  t&at  7  E.  4.  13,  14.  10  ffooD  laiD,  but  ni(fun« 
tiEtlfooD,  ant  niifapplieli,  fo?  U  niuft  be  unDctftootJ  of  3' 
lien  Cncniiesi  coming  bitbcr  aftec  Wat  p^ocInimcD  ^  biit 
alien  amp  being  bere,  anu  tben  becoming  alien  €nemp, 
bi0  (J5ooti0  cannot  be  feifeD  lip  anp  pecfon  ^  ano  tbis  ap- 
pear0  bp  Magna  Charta  it  fdf,  anD  top  Brook,  Property  38. 
iDljere  tbis  Difference  is  tnKcn. 

l)z  fait&  tbcte  10  no  League  betUieen  tljc  l^lng  anti  tfte 
^  Indians,  finn  tbat  a  league  Mutui  auxilii,  bettoeen  a 

€b?iffian  jKing  ano  an  Jnfioel  cannot  le.  4  Inft.  155. 

©0  tbat  all  tbat  10  in  tlje  Cafe  i0,  tbe  Companp  batb 
a  licence  to  tcabe,  tbe  Ocfenuant  ijatb  none  ;  tjjc  Tay- 
lors of  Ipfwich  Cafe  come0  not  to  tbi0» 

J!5eitbec  i0  tljete  anp  autl)o?itp  pleauen  to  si\jc  a  If^ 
ccnce :  g)o  tbat  nolo 

The  Queftion  l0,  SBOetljet  ingroffing  jFo?cfgn  Commo' 
liitie0  bp  a  jTojeign  ^eccbant,  be  a  ^onopolp,  ann  be 
tDfll  make  it  plain  it  10  not  3  ano  tDe  Common  laiu  Dotb 
not  pjoDitie  againd  it. 

Jngtofling  tija0  p^ofiibiteu  tp  27  E-  3-  but  tljat  lato 
toa0  tepealeu*  3Iu  39  &  40  Eliz.  tefolftcD  bp  all  tbe  3iu» 
tticts  tbat  anp  s^etcbant  €)Ub|ECt  0?  ©ttanger,  bringing 
Oi8ual0  0?  S^eccbanbije  toitbin  tbe  Eealm,  map  fell  tbeni 
in  ^?or0  5  Co  tbat  'ti0  latoful  to  fell  tbem  In  ©jof^  toitbiii 
tbe  Eealm,  ann  tlje  'Buping  tbem  i0  a  99attcr  ariDng 
iMitbout  tbe  Eealm,  tobeteof  tbe  Common  laiu  batb  no 
Conufance.  l)z  faitb  'ti0  no  i^onopolp  luitbin  21  Jac.  fo| 
tbat  ejctenW to  fole  TSuping,  ^selling,  &c.  of  anpCbing 
toitbin  tbi0  IKealm ;  anu  tbl0  10  not  anp  C&ing  Mtm 
tbe  Eealm,  fo  not  tuitDin  tlje  pirbieto  of  tbat  latu. 

90  to  tbe  fecond  Point, 

/;  an  action  toell  lte0»  Firft,  ^Tljoug^  no  fpecfal  Damage 
be  allebgeD. 

Secondly,  'Becaufc  ti^  an  3lntei;eff,  anD  like  a  patent 
fo?  a  ttcU)  Snuention,  tobicb  if  anp  otbec  ufes,  tbe  pa-. 
tentee  map  baUe  an  action ;  anD  tbe  Difference  is  bettoeen 
a  Patent  importing  n  (55?ant  of  an  Jntereff,  anD  a  po' 
tent  imponing  onlp  a  Difpenfation  ^  fo  p^apcD  JuDgment 
fo?  t&e  Plaintiff.    Cur.  advifare  vult.  ^ 
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Lady  Scroop  againfi  Lady  Carr. 
2.T  TPON  a  Ccial  at  TBar,  tfje  piamtiff  niatJC  Title 

V.^L   by  an  Aft  of  Parliament   16  &  17  Car.  2.   tfje 

DefenUtint'si  Defence  tuns  itpott  a  Provifo  (11  tljat  M, 

toOiCO  faved  all  EigljtS  tP  tlje  King  anD  Eftates  before 
1639.  maoe  toltfj  13oU)Cc  of  Rcuocation  bj?  ©ic  Robert 
Carr  tfjc  Jfatbei',  atiD  tijcn  not  actually  telJOUco.  Qi\)z  De* 
fenDant  tooulD  Ijabc  fet  up  a  S)ettlement  niaoe  before  tfjat 
Crme,  ano  p?abeti  it  fcaled  anD  DelibeceD  befo?e  tfjat 
Clme ;  anD  to  pjobe  tbat  it  teas  not  actuallp  reUokeD 
bp  @)ic  Pvobert  Carr,  offered  an  abftraa  of  tfje  DceD,  anD 
a  Cafe  maDe  upon  it,  luitD  an  gDptnton  all  unDet  tlje 
^anD  of  ^h  juftice  Ellis,  tuitfj  tlje  Depofitionji  of  m^ 

Juftice  Ellis  in  Chancery,  in  a  Cafe  bCttUCen  %{t  Robert 

Carr,  tfte  Son,  anD  W  ^^otljer,  Uiljeccin  it  appears  to  be 
a  DeeD  in  jFo?ce,  after  %it  Robert  Carrs  Death,  tbotiglj 
noto  cancelleD  anD  cut  in  ^iztt^  5  j'et  tfje  Court  refufeD 
it  m  CbiDence,  anD  tooulD  not  allotu  tOe  DeeD  to  be 
reao* 

Durdant  and  Burchet. 
3. T  TPON  a  fpectal  aerDia  tlje  Cafetoa^,  lanDSi  are 

\JL  DebifeD  to  J.  H.  and  his  Heirs,  during  the  Life 
of  R.  B.  in  Trufl  that  R.  S.  may  take  the  Profits,  and 
from  and  after  his  Death  to  the  Heirs  Male  of  the  Body 
of  R.  'B-  now  living,  and  to  fuch  Heirs  Males  or  Females, 
as  he  (hall  hereafter  happen  to  have  of  his  Body. 

R.  B.  IjaD  Jffue  one  onlp  ©on  George  a  e^lno?,  J.  H. 
anD  R.  B.  alien  bp  Fine  anD  Feoffment,  anD  tOe  lelfo?  of 
tjje  j^lalntiff  claimsi  unDer  tlje  3lufant. 

Pollexfen  pro  Quer.  Cbe  Cluellion  i0,  %  Heirs  Males 
of  the  Body  of  R,  B  now  living,  be  fuclj  a  DcfCCiptiOU 
Of  George  a0  to  inable  Ijtm  to  tafee  a  p?efent  Cftatc,  tljen 
*ti0  fo?  tlje  Iplatntiff ;  if  not,  'ti$  fo?  tlje  DefenDant* 

3  Cr.  45:;. 

Cbe  Clucifion  Ijatlj  been  DebatcD  in  a  fo?mec  Cafe  \}\ 
tl)i0  Court,  betujeen  James  anD  Richardfon,  anD  aDiuDffeo 
a  fuffiCient  DeCcriptiOU  bp  three  Judges  againft  one;  but 

tljlfl 
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tl)t0  tons  QftcttoniDS  rciicrfcD  fn  tlje  Exchequer,  aftrc 
tutjiClj  a  ^Ortt  of  CttO?  teas  bjougbt  In  Parliament ;  but 
upon  t\)t  JDiffolution  of  12)acliamnit,  notfjiiiQ;  none. 

Cljat  tljc  moins  are  a  fufficient  Defcrlption,  Firft, 
3t  oppcatd  bp  tljc  miWy  t(jat  R.  B.  tlje  Jfatljcr  toag  to 
tafee  no  Cffate,  becaufe  (je  tJctilffg  to  J.  H.  in  Ccuff, 
&c.  Durinff  t()c  Life  of  tfie  jTatljcc  5  anD  t^icn  Dc  Difpofca 
of  tljE  rett  of  tlje  (Saate  aftec  tlje  Deatft  of  tljc  jTat&cc 
by  a  tifliiict  DeUtfc  ^  ut  fupra. 

Jn  tljc  ^Clill  are  tUio  €)0?tsJ  of  C;)f(c£(i  Heirs  Males  as 
now  living;  auD  Heirs  Males  or  Females,  which  he  (hall 
happen  to  have. 

Firft,  Cljat  tbe  @)on  in  tljc  Life  of  tljc  JFatljcr  ijj  calico 
l3Eir,  in  common  appellation,  3  tljink  tulll  not  be  m-- 
nicD ',  toljcn  tDe  fita  ^on  10  bo^n,  'ti0  faio  an  fotit  in 
bo|ii ;  tlje  iaU)  tt  fclf  call0  bim  ^eir,  a0  in  a  Ukit  of 
Eabifljmcnt  of  mutty,  Ratcliff'0  Cafe,  3  Rep.  Zbous^ 
'ti0  true  tbat  in  a  ffcncral  ©cnfc,  non  eft  hsres  vivenris, 
a0  to  all  l*)ucpofe0,  pet  tOcce  in  in  fomc  Cafe0.  Cljc  diiz 
31  niafee  of  tbts,  is  to  (ignifp  tljat  C^eir  i0  a  p?opec  CtlojD, 
fo?  C^cic  apparent  5  fo  tljcn  in  a  mnu  cpciro  ^alc0  i0 
a  pjopcr  Defcriptlon  of  George  toDo  toa«i  bi0  ®on  nnD 
J^cir  apparent. 

©uppofe  tlje  motO0  IjaD  been  ^zit  apparent,  it  OaD 
been  fa  full  a  Dercciption,  as  no  one  couin  Ijabe  Uoubtcir. 

Now  living,  ate  t&c  Cilo?O0  toljiclj  malie  tljl0  a  ttronff 
Cafe,  ann  mutt  ocfcribc  a  \pttio\i  tben  in  'Being:. 

'CU)a0  objeaed  in  tbe  former  Cafe,  tljat  if  tt  bao  been 
^eir  ^ale,  it  bad  been  clear  3  hut  tOefc  lUoM  are 
plural. 

Anfwered.  €ljat  oltcrfi  not,  fo?  tljefe  are  00  full  a 
Defcription  as  tljofe  UjouID  babe  been. 

Cbe  Uloin  Heirs  bat!)  ttcio  €)enfe0 ;  one  a  C)cfcciption 
of  tbe  Ipcrfon  tuljo  fljall  talte  ^  tDe  otbcr  a  ILimitatton  ot 
t5e  enate. 

90  in  tbe  o^oinatp  Cafe  of  a  leafe  fo?  life,  Ecmain^ 
Her  to  tbe  rigbt  l^eirs  of  J.  s.  0?  tbe  ^eit0  s^ale0  of  tbe 
"Bobp  of  J.  s.  tbefe  motos  botlj  denominate  t&c  l^etfon, 
anH  limit  tbe  Cffate. 

Heirs  10  nomen  colleftivum,   anH  'ti0  all   one  tO  fap 

^eit0  of  J.  s.  a0  to  Cap  J^eic  of  j.  s.  auD  ^eir0  of  tbat 
^eir,  fo?  eiierp  particular  f^tit  is  in  tDe  loin0  of  W 
anceaoj,  ano  parcel  o{  fjim.   Roll,  Paroiis  255. 
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C&ercfoje  luljctE  nn  €(!ate  10  limltcD  to  tlje  Heirs  of 
J.  S.  his  Heir  Il^ll  taUe,  tijoug;!)  Ije  l)E  but  one. 

€010  (^cti)0  tUat  tljefe  a:?Uo?D0  are  a  fuffictent  Defcctp^ 
tiou  of  tljc  perfon,  anH  in  a  Mill  tljere  nceD0  not  fncD 
p?cc(re  Defcclption  of  t&e  ig^ccfon  a0  in  a  0?ant  5  anu  fo? 
tl)i0  citcD  Cheyny'0  Cafc,  5  Rep.  mi\l&  IjaUe  tljat  favour- 
ralle  Conltruction,  a0  in  fome  Cafe0  an  amplication  fljall 
0iUc  fiotO  pcrfon  ano  Cffate,  a0  in  Cafe  of  a  DeWfe, 
to  @ott  anD  '^zit,  after  t&e  Deatb  of  tljc  8:atfe  of  t&e 
Oeuifo?. 

DeiJife  to  a  ^tocfe  0?  ifamilp  ftall  fie  intenDcH  tfje  piin* 
cipa!  perfon,  Hob.  32, 93.  t()i0  &c  mcntion0  to  (IjeiD  &oto 
ffceat  a  latituoe  i0  giuen  to  Dcfcrlption©  in  a  COill  5  fo 
t(jat  tbere  i0  a  fuller  Dcfcriptton  in  tOi0  Cafe,  tfjan  in 
tDe  Cafe0  put.  3in  a  COill  )^eir0  ants  SlTue  are  of  tu 
fame  ©enfe,  fo  tahen  in  tfje  Cafe  of  King  anO  Meilingj 
ann  fo  in  Roll,  Eftate  837. 

gjf  fo  be  tljat  Deir0  anH  3(fue  ate  of  tlje  fame  €ienfe, 
(obat  tDOulD  it  be  if  tlje  moin  lOiie  U)a0  in  tl)i0  COill 
fnffean  of  ^cir0  ^ale0 ;  t&en  it  tooulD  be  to  tbe  JlTue 
^ale  of  R.  B.  nolo  Ittttng  ^  tooulD  anp  ^an  Houbt  but 
tbat  tbi0  YDa0  a  full  Defcription  of  tl;e  pcrfon  meant  ^ 
3n  t&e  9rgument0  fo?metlp  it  \oa$  ob^eaeD  bp  Maynard 
tbat  tljis  (tjoulD  be  an  Cffatc  tail  in  K.  B.  tljouglj  Pem- 
berton  anD  Saunders  tooulD  (jauc  it  a  Contingent  Eemain* 
tier* 

S^Ol  per  Maynard,  tbe  Cffate  tO  J.  Higden  anH  bi0 
i|)eir0,  Durtno:  tljc  Life  of  R.  B.  in  €:rulf,  &c.  10  but  an 
dfe,  antj  cjrccutetJ  bp  tbe  Statute  in  R.  B.  ann  if  fo,  tben 
luitljin  tbe  Common  Cafe  of  an  Cttate  fo?  life,  being  iU 
nnteD  to  one,  tr-ftb  EemainHcr  to  lji&  rigbt  peit&,  alf  i0 
IicfteD  in  bim  j  but  tbi0  cannot  be. 

iro?  tbougb  it  be  fo,  toljere  an  Cffate  limiteti  in  tbig 
fanner  i$  cjcccuteti  one  COap,  ann  bp  tbe  fame  Con* 
Ijepancc,  pet  it  tod!  not  be  fa  bere  5  foj  tbat  tooulo  be  to 
taltc  part  of  tlje  €flnte  bv  Operation  of  tbe  €)tatute  of 
Ofe0,  ann  tbe  otber  bp  Operation  of  tbe  Common  latD. 
3lf  tbe  COo?n  only  ban  bern  in  tbe  Cafe  of  King  ann 
Melling,  be  Doubtcn  if  all  toouin  bahe  fteden  in  Bernard, 
0?  if  tbe  3!ut)sment  toouin  babe  been  teberfen. 

Saunders  anD  Pemberton  COntenDED  tO  ba\?e  it  a  COIl' 

tingent  EemainDtr. 

Cb^P 
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€l)fp  fafU  t&c  2Bo?ti0  arc  no  Dcfcciptioii  of  a  pcrfoti 
cettafn,  but  if  R.  B.  ajouiD  fuffcr  tbe  Cftate  to  continue, 
tften  after  ()(0  Dcati)  George,  &c.  niijjijt  tafte,  otbcc-- 
ujife  not. 

Sberc  (0  no  Eeafon  to  make  it  a  contingent  Eemain^ 
lift,  unlefs  toant  of  Dcfctiptlon,  fo?  contingent  Eema(n« 
titto  are  not  fauouren,  noi  ratfeti  but  upon  l^eceaup,  toDen 
a  13erfoii  is  not  in  EfTe. 

gif  fo,  tljen  if  it  appears  bp  tbe  Uloine,  o?  intent  of 
tbe  ami,  tbat  George  luas  tbe  l3erfon  meant,  pou  tuill 
not  mafee  it  a  continffcnt  Eemainocr. 

gif  it  map  baue  a  €on(!tu8ion  eitbec  one  aXPiap  oj 
tbe  otbcr,  pou  Voill  conatue  it  fo,  as  to  mean  a  petfou 
in  Efle,  anu  not  fo  as  to  mean  no  'iaobp:  ©0  tbat  upon  tbe 
Cdbofe,  be  tbinUs  tbe  3ntcnt  of  tbe  Ceftato?  in  plain  5 
anD  if  it  map  be  talien  one  aiap  0?  tbe  otbcr,  pou  tDill 
giDe  it  iDbere  Ecafon  toill  giue  it  -,  anH  fo  p?ap0  siuDg- 
ment,  &c. 

Maynard  pro  Defendente. 

£01  PoUexfen  Ottie0  oDec  tbc  main  Objection,  tobicb  bp 
IjiS  jfa^jour  be  cannot  anftner  5  fo?  if  it  bao  been  Heir  it 
migbt  be  toell,  but  being  Heirs  in  tbe  plural  I5umber  anp 
perfon  tben  in  TSeino;,  o?  U)bicb  map  be  bojn  afteruiams, 
IS  tnitbin  tbat  moiD,  fo?  f^eit$  comp^ebcnD  ebecp  one  of 
tbe  Jfamilp,  fo?  tbat  tbep  map  be  fucb. 

a  aiill  fpeaks  not  till  tbe  Deatb  of  tljt  partp,  anD 
now  living  (i)all  be  intenHco  at  tbe  €imc  of  tbe  Deatb  of 
tlje  ^Tclfato?. 

€ljerp  Ctlill  Hanlis  upon  {t0  otnn  jFounnation,  anu  mu(! 
be  conCrueD  ccco?Ding  to  it0  Circumffanceo,  &c. 

Cbe  latD  notb  not  reffarH  Common  l^arlance,  fo  as 
to  mabe  bim  take  a0  J^eic  bp  a  Deblfe,  tobo  is  fo  callcD  in 
common  ipatlance,  as  in  tbe  common  Cafe  of  a  Debife 
to  one  fo?  life  ^  Ecmaintier  to  tbe  tpeir0  ^nle0  of  J.  s. 
be  muff  be  both  Heir,  anD  Heir  Male,  tbat  tafee0  tbis 
Eemainber,  ant  tbe  ©on  of  a  Daurybtet  tobo  10  ^eir, 
(ball  not  take  tnitbtn  tbofe  2Ho?ti0  ^  prt  in  common  pat' 
lance  if  it  be  askeb,  tDbo  i0  ^tit  to  fucb  an  one,  anftnec 
toill  be  mabe,  tbat  tbe  @)on  is. 

Co  tobat  i0  faiti,  tbat  Jfltie  anU  ^cir,  &c.  ate  all  one. 

He  anfwers,  ^Tbat  if  Debife  be  to  tbe  3Jiruc0  of  J.  s. 

tDbo  batb  feberai  CbilD^rn,  tbcp  all  take  jointlp ;  but  if 

3  to 
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to  tlje  ^eirs  S^alc0  of  J.  S.  anH  De  Oatb  feftecal  €)on0j 
pet  but  one  take0* 
Slip  l^frfon  tfjcn  (it  TBcing:,  jmti  capable  to  tafee,  ('9 

tDitOut  tOe  CMo^HS  now  living,  &c. 

3f  fo,  tDen  no  €(!ate  DeffcD  ill  George  but  tfte  Ee^ 
niatnDet:  (0  contingent,  anD  map  be  batteo  b^  a  Fine,  and 
denied  the  AiTertion  tjjat  tljcce  10  no  Contingent  Ecmain« 
Ucc,  but  lufjere  tijc  l^crfon  10  continrjent. 

90  to  Iji0  ©pinion  of  it0  beiiiff  an  Cffate-tail  etecu« 
teD  in  Robert  tbe  ifatbet,  Ijc  fatto  tbat  toljereucc  tlje  €- 
ffate  i0  in  one,  ano  profit  ano  T3cnefit  in  anotfjcr,  tia 
erecuteo  b^  the  Statute  of  Ufes ;  anO  in  t()i0  Cafe  tfje 
eno?ri0  in  TruCt  ouffdt  to  Ijaue  been  to  the  ufe.  Cben 
tijere  being  an  Cflate  fo;  life  in  tbe  ^nceilo?,  anD  aftec* 
tDarD0  a  Limitation  to  t&e  $pcit0  ^ale0,  &c.  'ti0  toitftiit 
tfic  common  Eule, 

l)z  faiD  tbi0  toa0  an  Ofe  cjcccuteo  bp  tbe  Statute,  fo? 
if  ta\m  be  DcDifcD  to  one  in  jfee,  in  Cruft  tfjat  anotljec 
fijall  tdhe  tOe  l!3?ofit0,  't(0  an  CJfe  s  anf  tofjat  anconUC' 
nience  i0  tIjere  tbat  it  ffioulo  opetntc  \patt  bp  Common 
Law,  ano  lp)att  bp  Statute  Law  > 

If  pou  limit  to  J.  s.  ano  W  i^eic0,  nutinu  t&e  Life  of 
J.  D.  in  Stutt  fo?  J.  D.  to  take  tDe  L9?ofit0,  'tis  e]cecu« 

tcO  bp  tbe  Statute. 

Heirs  Males  take  not  in  anp  ipetfon  certain,  but  dl{ 
tljat  may  be  Heirs  Males,  nnO  fO  Of  Heirs  Females ;  to&ece* 
fo?e,  &c. 

Chief  Juttice  askeo  Maynard  if  tfte  Deftife  fjao  been 
ut  fupra,  anO  Robert  ()ao  oico  toit&out  SUTue,  bis  COtfe 
enfeint  iott!)  a  @)on,  tDljetljei:  tbat  ^on  (IioulQ  take  toit^- 

ill  tbe  aiO?O0  f^titS  ^ale0,  &c.  noto  liUinjJ  5   Maynard 

pieioeo  be  fljoulo  not.  3n0  tbe  Chief  Juftice  pieloeo  tbat 
bp  tbe  ^{o?o  Iffues  all  (I)ouIO  take  lointfp ;  not  fo  bp  tbe 
([210200  Heirs  Males.  Cur.  advifare  vult. 

Cbece  bia0  a  mtit  of  €tto?  bmsbt  in  Patliament 
I  Jac.  2.  in  tbe  Cafe  between  James  ano  Richardfon,  ann 
tbe  giuogment  in  tbe  3i^ing'0  "Bencb  afficmeo  ut  audivi, 
for  1  was  not  prefent. 


E  e  Pooi 
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Pool  and  Archer. 

4.  T  eiTcc  fo?  fears  of  an  pouit  leafctD  to  anotDer, 

jLv  mo  coi3Enant0  to  repaic,  fuffaiii,  mafntatii,  anB 

UpOoID  5  ailD  tlje  lElftC  blinQ$  an  Aaion  of  Covenant, 

anO  afllffiis  TBjeaclj  fo?  not  Ecpaicfng:. 

^Ije  Dcfcnnant  plcans,  tjjat  tDc  ift  of  May  a  iFire  Oio 
happen,  tDfjEcebp  tDe  Jpoufe  teas  cattiallp  burnt,  anD  tbat 
t&E  plaintiff  t&e  ad  of  May  entccED,  anD  bEin  bim  out, 
ant)  flill  Dotfj ;  to  luljicO  tfie  I31aintiff  demurs. 

Firft,  ^Tfje  piea  10  contraOittojp,  fo?  if  tije  rpoufe  teas 
bucnt  Dolon,  tbe  otber  couiD  not  entrr,  anD  DolD  bini  out, 
lifee  to  tfje  Cafe  i  Cr.  525.  anD  aftEc  'tis  burnt  Dotun, 
'ti$  no  longEt  an  i^oufe  but  a  ^oft. 

Secondly,  3it  appears  tbat  tbe  i^Iaintiff  toas  a  to^onff 
JDoet,  anD  tberefo^e  tbe  DefenDant  oujjbt  to  babe  laio 
ttit  €ntrp  to  be  bp  mrons  ^  anD  tbougb  it  be  faio  vi  & 
armis,  pet  tb(0  €ntrp  miffbt  be  bp  IBigbt,  as  in  Cafe  of 
n  forcible  Entry  upon  the  Statute ;  anD  if  tfte  DefcnDant 

toill  E)CEufe  bimfelf  bp  a  tojons  9ct,  be  mutt  make  it  ap« 
pear,  anD  ft  ajall  not  be  intenDED. 

Qs  to  tbe  @)ubffance. 

Firft,  ^e  pielDeD  tljat  tbe  ijeneral  Cobenant  to  fuffain 
an  cpoufe,  &c.  unbettaliES  againtt  all  acclDents  tobat- 
cber. 

Secondly,  i)z  piElDcD  tbat  'Bucniuff  fljouID  be  intenDeD 
bp  BeffligEncE,  not  bp  ligOtninn;  5  fo?  if  by  iigbtninff, 
it  fljouID  be  fo  plEabED. 

Thirdly,  9  Co?tious  Cntrp  is  not  to  be  pleaDED  in 
55 ar  of  an  Action  beflED. 

^s  in  Debt  fo?  Eent  upon  a  leafe  fo?  feats  Due  at 
our  Ladyday,  an  Cntrp  after  our  Lady- day  fljall  not  be 
pleaDeD  in  "Bar.  Jn  tbiS  Cafe  if  tbe  it^oufe  baD  been 
tEpaireD,  pEt  ^5ion  lies,  fo?  tbe  ^eantng  foas  to  up< 
IjolD,  &c.  in  tbe  fame  piigbt  it  inas  at  tijc  Cime  of  tbe 
Demife,  tobicb  b]^  its  bEinjy  burnt  DOton,  it  teas  not. 
9nD  tbouffb  tbe  aLlo?DS  repair,  futtain,  upbolD,  &c.  are 
put  toffetber,  pEt  tbep  are  fcberal  €obenants,  anD  febera! 
^aions  map  be  b?ou0Dt  upon  tbem. 
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31f  tfje  ^oufe  fnll  tijcre  (0  an  action  Uener?,  ann  tijo' 
ft  be  rcbuilDEO,  j)ct  it  totll  lie.  Dyer  324.  Clje  2xIlo?D0 
loctz  tOe  fame,  anti  tlje  Cafe  tlje  fame*  Latch.  277.  Palm. 
417.  9  Coppljoiocc  fuffeceo  a  l)0[iie  to  fall,  anD  repaircO 
it,  pet  Ijelo  to  be  a  jFojfcituce,  anti  it  is  not  like  to  toaffc 
ot  Common  lata  ^  fo?  tljere  if  it  be  cepaiicD  before  tlje 
3uc)p  (jatb  aieUj,    tig  toell  enougO  ^  p?nj>i3  autJgment 

pro  Qiier. 
Holt  econtra. 

90  to  tijc  Cjcccption,  'tis  no  Eepugnancp,  fo?  tbouffb 
miaip  tafeen  'tis  a  ^Toft,  pet  tfjere  is  no  fuclj  Biczt^  in 
picaDing,  as  in  Bltits  s  but  if  it  appears,  tljat  Ije  en- 
tereO  into  tlje  Cbinij  DcmifeD,  'ti$  enougb  h  iiS  to  tlje  fc-- 
conD  Q5attet  it  oiisbt  to  conic  on  tljc  otljec  %i\iz. 

The  Point  in  Law  is,  Ucflcc  Covenants  to  tepatr,  up-- 
fjolD,  &c.  tfjc  r^oufe  is  burnt  iDitljout  toilful  act,  anD  tbe 
IctTee  UJitljin  conbenient  Cimc  rebuilDS*  3If  tljis  be  a 
•BieacI)  of  Cobenant,  lyz  conceibes  Ecbuilbino;  \citljin  a 
conucnicnt  Cime,  a  goob  \p\t^  in  TBar. 

Cljcrc  is  a  Difference  bettoeen  tljis  Cafe  anti  Sllaffe,  pet 
if  one  co^jcnants  not  to  bo  CJIlafle,  a:oafle  bp  a  ^trangec 

is  no  CClalte.    Bafpool  verf.  Long.  Roll,  Condition  428. 

3if  it  be  no  dllafte  toitljin  tljts  Cobenant ,  Quirre,  tuDat 
is  tbc  yeaning  of  tlje  Cobenant  f 

%  no  ^aaae,  if  repairco  in  conbcnient  Cime ;  Quxre, 
if  tbe  Action  be  fufpenbcU  f  Cljere  is  a  Difference  be« 
ttoeen  Collateral  Cobcnants  anti .  tljofe  tbat  go  Ujitfj 
tbe  Lann,  tOe  firft  map  not  be  fufpcnbeb,  tbe  fecond  ma^, 
like  to  a  Conbition,  5  Rep.  Spencer's  Cafe« 

€)uppore  \\\  tbis  Cafe  tjje  LefTce  IjaD  rcbcmifeb  fo?  Jj^art 
Of  tbe  fears,  ann  tben  tljc  Ooufe  Ijno  been  burnt,  Ojall 
not  tbe  action  be  fufpenbcTJ  i*  3lf  fo,  is  it  not  tljc  fame 
in  Cafe  of  a  daronij  f 

l)t  faio  tbat  no  TBooks  toere  c]cp?cfs  in  point,  but  all 
take  tbat  Difference.  Moor  402.  Stile  165,  Collins  ana 
Seymour. 

Cbe  Chief  Juftice  nno  tbe  Court  tncltncB  fo?  tbe  pa{n= 
tiff,  tbc  aaion  bcino;  attacben  ^  but  faio  if  tbe  Ipoufe  tuns 
rebuilt,  tDe  3lurp  iboulo  gibe  but  fmall  Damages. 


E  e  2  Pal- 
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Palmer  and  Alicock ;  puis. 

5.  T^i^ctflratton  (it  a  Prohibition,  ftj&erefi!  tDe  Cafe 

sDiic  DfE0  Jnteliatc,  fjatjfno:  Onip  one  €6(10,  aiiD  no 
COife  liDiitfl:,  tfje  Cljlio  0(60  nii  gi,nfant  -,  ano  toljctljec  ao- 
ra(n(ffration  fljall  bz  comrndtcu  to  tlje  ncjt  of  Sitn  to  tlje 
CljtiD,  0?  to  tDe  ncjct  of  m\  to  t[)E  jFat&cr,  (i3  tbe 

QuefHon. 

ano  t&(0  OPpcnOS  on  t(je  g)tatltte  of  Car.  2.  for  better 
fettling  Inteltates  E(tates ;  anD  tbe  Qiieftion  iS,  tOljCt&Et 
Oerc  be(nff  no  (K3ife,  and  onip  one  €f)ilD,  it  be  tu(tlj(ft 
tftat  statute,  anO  tljc  benefit  thereof ;  t()c  €iuefiion  0c» 
penOfii  mo?c  part(culatlp  upon  tDe  ^o?ti0  (n  tfje  7th  SeQ. 
of  tt)(0  Ad;  anD  DC  fa(tD  tDi0  Cafe  trill  be  cleatlp  toitftfti 
tOat  Sea.  if  pou  take  tDe  mo?ii  Dirtribute,  to  be  tDc 
fame  a0  tDe  mota  Give,  ano  tDe  moio  Children,  to  be 
tDe  fame  00  tDe  cao^D  Child  0?  Children, 

jFo?  tbep  on  tDe  otDec  aiUe  tooulD  Dabe  (t  t&at  Diftri- 
bute  muft  be  intcnbrH  of  more  than  one  ;  anD  fo  IDfS 

Cafe  not  toitDdt  tDe  QBcanins  of  tDat  S)tatute,  a0  (t  toais 
not  fo(tDtn  tDe  ^tfcD(ef* 

•But  tDe  5th  anD  6th  Seft.  maKe  out  tDat  tD(0  mud 
be  tDe  S^enfe  of  tDefe  COo?D0. 

Sed.  the  6th,  tDDcte  tbcre  ate  no  children,  tDen  tDe 
ICKfe  ttiulf  Dabe  one  ^o(ctp,  &c.  tDc  nett  of  tm  of 
Ccffato?  tDc  otDcr ;  tD(0  mufl  be  (ntenDcD  or  child,  otDet» 
to(fe  (f  but  one,  tDc  Into  tabe0  from  (t  tDc  jFatDcc'0  Clfate, 
anD  Ieabe0  tt  notDtng,  but  g(bc0  all  to  anotDcc  loDic^ 
coulD  nebec  be  tDc  gleaning:. 

CDcn  (f  tDe  ai0?D  Diftribute  DatiC  tDe  €>cnrc  Tribuerc 
to  give,  where  one  ;  anD  Diftribuere  where  more,  tOC  ate 
ttJitDfn  tDe  9(t, 

'Tis  (aid  toe  ate  out  of  tDe  Eemebp,  becaufc  out  of 
tDc  ^(fcljicf. 

Anfwer.  ttDat  tD(0  i$  a  beff(n0:  9ct,  onD  ff(bf0  au  Jii* 
tcrea ;  anD  tDece  (0  a  great  Difference  bettocen  RtgDt  of 
aDm(ni(!tatton,  anD  31ntcrcft  in  tDe  Cffate ;  anD  fo  no 
C^ap  comparable. 

5  zajim 
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mi)tn  tljcrr  {0  Etgbt  of  gDmtm'ntation  onlp,  fit  map 
Die  before  i)e  can  get  it,  Ije  map  be  incapable,  as  a  Ec- 
cufant,  0?  feucral  otbct  WLaya  5  map  be  a  Daiigbtcr,  nno 
tben  fije  luill  not  be  fo  inell  p?cferccu  in  fll^artiage,  if  it 
be  a  Eiffljt  onlp  of  aDminiffcation,  anD  not  an  intctclT, 
fo?  fte  map  Die  before  tlje  Debts  be  got  in,  o?  tijc  ©ecu- 
titte0  cbangcQ,  0;  petbap?  people  tuill  not  c&ange  tbe 
€)ccuritie0. 

TBut  if  it  be  an  9!"tftftt  befffO,  t&en  ft  gocg  to  tljc 
Jljusbanb  0?  bee  nett  of  atn,  ano  not  to  an  Adminiftra- 
tor  de  bonis  non,  but  i0  Iifis  tlje  Cafe  Of  0  tefiouarp  ^£' 
Me  to  an  CriCECuto?. 

€be  Court  feemeD  clearip  of  tfje  fame  ©pinion,  but 
tbete  mas  no  argument  on  tbe  otDet  ^iDe  5  aftertoatDs  it 
tba0  acguco  on  tlje  otber  €)iDe« 

Memorandum.    Cfje  Chief  juftice  fatO  in   tbi0  Cafe 

tbat  tbiB  aa  of  32  &  25  Car.  2.  c.  ic.  tuag  maoe  in  3!nii= 

tation  of  tt)e  Cuftum  of  London. 

Bold  and   Brokino;. 

6.    A  Ction  fur  Cafe  fo?  Oiffurbing  Of  6i0  Common, 
/\  anD  JuDgmcnt  per  Default  in  C.  B.  ano  mut 
of  Crro?  in  R.  B. 

Tremain  pro  Quer.  in  Error  affigneD  tbat  tbe  plaintiff 
batb  laiD  no  ^itlc  ettbcc  by  (S?ant  0?  pefciiption,  volncly 
be  tbat  claims  an  Jntereft  in  anotbct  i^an'0  %o\\  iljoulD  5 
nettbec  Dotb  be  fljeto  tobat  ItinD  of  Common,  ano  tbcce« 
fo?e  incertain,  fo?  tbere  map  be  febecal  @o?t0  of  Common* 
Cljcre  is  a  DiiFcccnce  betuiecn  a  Cbacge  anD  CafC' 
ments  ^  in  tbe  fecond  pou  necD  iljetu  no  Citic  -,  in  tbe  firfk 
pou  muft  (Ijeto  a  pacticular  Citlc,  anD  in  patters  of  Dif^ 
cbarge  pou  nccD  (Jjeto  no  Citle  ^  but  tbi0  i0  bp  may  of 
Cbatge,  anD  tbcrefo?e  be  Iboulo  fnp  be  10  feifeD  in  fee, 

&c.  80  in  Mary'0  anD  Crogat'0  €aU, 

Cbe  Cafe  of  St.  John  anD  Moody  in  Hale's  Time  toad 
Aaion  fur  Cafe  fo?  Diffutbing  bim  of  a  aiiap,  anO  fain 
unlp  tbat  be  ms  feifeo  of  fucb  a  Clofe,  to  voijicb  be  bao 
a  COap,  &c.  anD  2lctDia  anD  juDgment  pro  Qiier.  but 
tbi0  tua0  aftet  a  Verbis  ^  but  in  tbnt  Cafe  'tiDa0  faiD, 
t^at  unlef0  upon  CbiDence  tbe  plaintiff  baD  maDe  out  a 

Citle, 
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Cttic,  tljE  junge  ujouin  ijaue  mtstn  tbe  Jmy  to  fino  a= 
gajuft  l)im  ;  aiiB  it  uiouio  Ijnue  been  otDcctoife  upon  a 
Demurrer. 

3u  tlje  €nfe  of  Matthews  nitH  Boughton,  H.  24.  25  Car. 
Rot.  595.  R  B.  tijc  JDIainttff  b^OUgljt  Atuon  fur  Cafe, 
niiD  fct  fo?i{)  (jc  teas  poffclTeD  of  n  Qgeffuagc,  ano  tijat  Oc 
I)aD  Kiijljt  to  enter  into  tlje  Lano  atiioining  to  repair, 
&c.  non  culp.  pIcnUcD,  aiitJ  CUrDiCt  pro  Quer.  SJ^ObeD  (n 
$lrccft  of  juDcmcnt,  bccaufe  f)c  bao  not  fljeton  nnp  Citle, 
niiD  JuDgnient  ncccftcD.  Jn  tfje  Cafe  of  Scobel  anD  Skel- 
ton,  p.  94.  Car,  2.  R.  B.  A8ion  fur  Cafe  fo?  ftoppiUfl:  a 
COatrr  courfe,  ann  no  €itle  laiti,  &c.  tlje  Cotu*t  loas  of 
©ptiiiou  ttuds  III,  ana  tl)c  Jutjgment  tons  atrefleo  5  tu&crc' 
fo?e  Ijc  p2tip3  tlje  luDgment  map  be  rebetfeD. 

Pollexten :  Jt  Doti)  uot  appear  in  tljc  Declaration  tIjat 
'tis  tde  Dcfcnbant's  lanb,  but  fje  faps  be  toao  fcifeo  of 
a  Q^efTuaoe  ann  certain  Lnnb  from  fuel)  a  Cimc  to  fucfj 
a  5Iinic,  anb  tljat  Ijc  bp  all  tIjat  ^Time  bau,  anb  ougljt  ta 
riijop  Common  of  pafiurc  in  fucD  a  Clofe,  to  bio  S^ef« 
funtTc  anb  tano  belonging  ^  anb  tbat  tbe  Defenbant  in= 
trnriinff  to  bcp^tbe  bim  of  bis  Common,  tbe  l^laintiff'0 
©beep  bib  b^ibe  out  of  tbe  faio  Clofe,  anb  lock  up  tbe 
©atejj ;  fo  tbat  it  Doib  not  appear  to  be  tbe  Defenbant's 
lant)  ^  If  pen  are  to  jutttfp  fo?  Common  pou  mutt  (beto 
a  €itle,  but  m  $:refpars  pou  nefb  not. 

l;>c  faitb  tberc  10  a  great  Dtfficultp  in  fetting  fo?tb  a 
€itlc  rigbt,  tbougb  be  babe  a  ^Litle  ^  tberefo?e  it  10  tbe 
fafeft  COap  to  brclare  upon  tbe  IpolTellion,  as  in  tbe  Cafe 
of  Dent  anO  Oliver,  2  Cr.  ^bc  Court  in  tbi0  Cafe  tOOk 
it  not  to  be  tbe  Defcnbant'o  Uanb;  anb  in  tbi0  Cafe 
if  Judgment  be  affirmed,  'tis  upon  that  Ground. 


'T 


Boslcellet  and  Godolphin. 

'Cnato?  i0  bouno  to  A.  in  a  'BontJ  of to  tbe 

_     afe  of  bis  KLlife,  Conbition  fo?  Ipapment  of 
3C00  1.  to  B.  bis  ^ife,  after  Insi  Deatb,  anb  bies^  aomi-- 

uiftraticn  buring  tbe  £pino?itp  of is  committeo  to 

tbe  COife  ^  ano  in  9ffion  againft  ber  tbe  Clueftlon  tuas, 
tubeiber  flje  migbt  retain  0?  not  upon  a  Demuccer* 
Poiiexfen  tbat  flje  cannot, 

|)e 
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^c  agceesf  t^at  an  Cjcecuto?  map  rctaiit  fo?  a  Debt  of 
cQual  eatuce ;  but  tt>i0  10  not  a  Debt  Due  to  Ocr,  but  to 
|)Ec  €ruffec0,  no?  in  l)tx  poiuer  to  mTcljarffc,  but  tc-- 
mains  Due  to  tljcm  5  anti  if  tfjcp  fl)oulD  b^ing;  an  gition 
agantl!  fjec,  fl)e  |)atl)  notljing  to  plcan  at  lain ;  pet  flje  m$ 
mt  toitljoirt  ^eans  to  eome  bp  tDe  ©oncp  ^  fo?  if  flje 
SdH  fonfcffcD  a  jnligment  to  Dec  ouin  Ctii  flees,  flje 
niigfjt  datie  pleaDetJ  tdat  3Iiii»0;ment  in  "Bars  ije  p?apcO 
attirffnient  fo?  tf)e  l^laintiff*  Holt :  ^?.  Poilexfen  obie30j 
tf^e  'Bonn  not  beinjj  to  Ijer,  (Ije  is  no  CceUito?  5  i  anfwer» 
ft  appeat0  'tis  fo?  tfje  'Benefit  ann  ^^Otiantaffe  of  Ijcc, 
anD  to  be  paitJ  to  fjet  ^  ann  tlje  Diffetence  (0  tobete  a 
"BonD  i0  conDitioneo  to  be  pain  to  f.  s.  nnu  to&eie  it  is 
to  tijc  Slfc  of  J.  s.  tu^etc  it  is  connttionco  to  be  pain  to 
).s.  tljete  it  i0  tlje  fame  as  if  IS.  mere  tlje  ©bligee^ 
2  E.  4. 2, 3.  fjE  cites  tins  to  fbeU),  tbat  tfje  'Bonn  bciniy 
to  tlje  Benefit  of  t&e  8:atfe,  (Sc  i0  not  a0  a  mete  S)ttans 
get,  bnt  in  tlje  fame  Connition  as  if  tlje  -Bonn  Uiece  td 
tier  5  tlje  Re afon  of  a  Ectaincc  is,  becaufe  tlje  S^onep  is 
papable  to  tlje  pactp  tljat  batlj  aiTets  to  pap ;  ann  \)z  tU 

ten  tde  I  Cr.  565.  Roll,  Executors  92 <j. 

3lf  it  ijan  been  a  goon  pitn  in  t&e^nmintnratti^  tbat  ^t 
Ijan  pain  it  to  Ijec  Ciuffees  (as  Poilexfen  agteen  it  UioulD) 
tobp  fijotiin  fl)e  not  retain,  fo?  to  pap  it  toitt)  dne  ipann, 
ann  receiDc  it  tuttlj  tlje  ot&et,  is  too  nice  f  'Beflne0  Ee* 
tainer  is  not  tlje  9cC  of  tfte  partp,  but  of  t[)e  lato»  Hob. 
10.  12  H.  4.  21.  Fitz.  Barr.  188.  ujljere  tlje  Cluefliort 
toas,  if  Ije  migtjt  tuaine  a  Eetainer,  ann  Ijein  Ije  couiD 
not ;  nap  Cjcecuto?  map  retain  toljcre  be  neuet  couln  imt 
an  action,  as  toljere  ije  mahes  L^apment  out  of  Ijis  oinn 
©oons*  Dyer  2.  Moor  2.  And.  24.  fo  p?aps  3Hin0:nient 
pro  Defendcnte. 

Poilexfen  granten  in  tljiS  Cafe  tljat  plene  Adminiftravit 

Dan  been  goon,  tbougD  pou  cannot  plean  a  Bonn  to  p?o» 
tea  tlje  €flnte  againft  anotljer  Bonn^  ann  fince  Hale's 
Cime,  t{)c  pieantno;  Ijntlj  altoaps  been  tljat  bene  be  verum 
eft,  tljat  fuclj  a  Jungment  luas,  but  tljat  onlp  fo  muclj 
is  nue,  ann  tljat  tljc  tea  is  Kept  on  jfoot  bp  Covin,  &c. 
Adjournal,  aftettoatns  in  Hillary  Term  36,  37.  Car.  2. 
JiUngnient  pro  Defendente  nifi. 


Dn 
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Dr.  ShcrlockV  Caje. 

8.T  T  PON  e)tnt»te  22  &  23  Car.  2.  cap.  15,  fO|  U-- 
V^l  nftfiiQ;  of  ipacifljes  in  London,  aitO  Ipapmcnt  of 
Cirljee.  COe  Qiieftion  bcttDEcn  D?.  Sherlock,  anH  t(je 
ParifljCS  of  %t.  George  Botolph  Lane,  anD  @t.  Botolph 
Biiiinfgate  toas,  toljEtijcc  a  fcDcral  Eate  maDc  upon  eacft 
partflj  apart,  after  tl)e  Eate  tljcp  paiD  before  tljc  JFtre,  toOfcft 
upon  an  Appeal  toas  aftcriuacns  conficmcD  by  tbc  lLo?n 
^apo;  ^  0^  a  loint  Eate  matic  upon  botfj  \patittits  toge» 
tijrr,  bp  tlje  Lord  Keeper  anD  two  Barons,  tUECe  tlje  bet- 
ter, aiiD  purfuant  to  t()e  Dtrefflon  of  tlje  9ct  ^  ano  upon  a 
Replevin  tijts  canic  into  tlje  Court  of  C.  B.  anD  infifteD 
on  bp  Lutwich  fo?  t()e  patift),  t&at  tbe  UJiop&  of  t&e 
©tatute  arc  refpeaive  PariQies,  anU  refpedtively,  anO 
tljnt  mud  be  taken  fingly  •,  but  tfje  Court  falD.  refpeaive 
Parifhes  mufl  be  intcnDtD,  refpedJive  united  Parifhes :  SlnD 
tbot  tbe  lad  appeal  is  to  nip  Lord  Mayor,  tobere  par* 
tfcular  parties  are  oiJerratcD,  o?  in  fuclj  Cafc0  to&cre  tfje 
Cflufe  comes  rejyularlp  acco^oing  to  tfje  DireSion  of  tfjc 
aa  before  l)im,  anD  not  tobere  be  acts  contrartlp,  t&en 
lubat  be  Does  is  a  mere  JSuIiitp  ^  anD  as  if  be  Oao  fjaD  no 
pottier  nt  all,  fo?  in  anp  Cafe  if  be  rcfufes  to  p?oceeo 
0?  p?oceeD0  inverfo  ordine,  mp  io?D  l^eepcc  map  tafee 
date,  otbertDife  tbe  diojos  in  t&e  3a  tooulo  be  uain. 

©uppofe  tbe  Eate  of  a  tubole  pariC^  ftouID  be  latD  up' 
on  one  ^an,  anD  tbe  Lord  Mayor  confirm  it,  tbat  tbe 
lafl  appeal  in  tljat  Cafe  tnoulD  be  to  tOe  Lord  Keeper.  Per 
Curiam. 


Term. 


iiy 
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WilliamV  Cafe. 

I.  •^'^  7^  I LL I  AM s  ijatjino:  put  ftt  a  pea  ta  lU 
W/     3i"fo?matiou  apiuif  ijim,  ujljtcD  Sawyer 

%(  Y        Attorney  General  DEmutceO  to  5  (je  p?ape5 

^  tijat  Williams  nuijljt  joitt  iii  Oemuccec 
p?ECifeIj>,  it  ftcing:  a  pica  to  tDe  Jurifdiaion  of  tDe  Court, 
tuljicb  Ije  fat'D  tlje  pattp  plcaDino:  tljoulD  Oe  ccaop  to  main= 
taiti,  ariD  tfjat  it  toa0  fa  Done  in  tlje  Cafe  of  Hollis,  El- 
liot, &c.  I  Car.  but  'ttija0  anflneceti  t&at  tDep  Uicce  in 
Cuftodia,  fo  ouffljt  to  anftoec  p?ecifelp,  MjicD  Williams  ijs 
not  5  aitD  tlje  Court  toouiti  maUe  no  Eule,  but  fntti  t^ac 
tljep  tnoulD  fftlje  ttijo  Rule0  fo?  joining  in  DcnuictEc,  a;^ 
tljep  no  fo?  lp)IeaDinff ,  ano  tDen  a  pccempto?p  5  aftec  tnfjic^ 
ff  tljcp  DID  not  join,  tfjep  tnoulo  00  to  auDgment. 

Ambrofe  and  Roe. 

2.  TNdebitatus  Affumpfit  fo?  fO?  iTceS  30  3ttO?nEp 

1  m  fucb  anD  fUCfj  ©Uitg,  &  diverfis  aliis  operibus, 
&c.  nioDED  in  artreii  of  3iuDgment,  tfjat  diverfis  operibus 
tunjJ  too  tjcnecal,  over-ruled,  anD  tl)at  pro  opere  [)aD  \itz\\ 
IjelD  $;ooD ;  anD  tljen  !je  nioucD  tIjat  tlje  Action  lap  not, 
fo?  tljat  t&e  Ettainec  bp  tlje  DefenDant  toag  fo?  tbe  piam-- 
tiff  to  be  atto?ncp  fo?  a  tljicD  pccfon,  anD  foi  tfjat  cittt^ 
1  Cr.  193.  tfje  Couct  DiD  not  oUectule  tfje  15ool{,  but 
took  tljigi  Diffecence,  tDat  toljcte  one  tetainsi  an  3tto?nEp 

Ff  fo| 
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fo?  A.  anU  p?oniffc0  IjiUI  fjlg  jFerS,  Indebitatus  afTiimpfit 
ltc0  agatnff  tijc  pctfoii  retatnlno:,  upon  tljt0  crp?ef0  p?o« 
nilfe  5  but  toljcre  tOere  is  no  c]cp?cf0  p^ouiife,  tfje  laiu 
teill  not  crpate  one  ^  but  pet  if  tlje  ^ttojncp  in  nit  Aftion 

fur  Cafe  DCClate  fO?  fo  tnuclj  cue  pro  opere,  auD  QlMz  ftlS 

©ollicitinff,  &c.  in  CtJiDf ncc,  'ttnill  be  poti  ^  per  Cur' ; 
Adjornat.  anD  ncjct  Dap  after,  confiDcrino;,  i  Car.  193. 
tljej?  tocce  of  ©pinion,  tfje  plaintiff  oujjbt  to  babe  bi0 
JuDgnicnt,  anD  faiD  tljat  tbe  €afe0  put  bp  Serj  Roll,  Ui 
tljt  Cafe  of  Sands  anD  Trevilian,  are  not  anftDcreD,  anD 
TcemcD  to  quelfion  tbe  autl)o?itp  of  tljat  Cafe.  31f  one 
Declare  in  indebitatus  affumpfit  fo?  fo  mucD  IcitD  out  to  &i0 
ejfe  i  anD  it  appeat0  in  CbiDcnc c  to  be  laiD  out  upon 
Retainer  per  Defendentem,  to  foUtcite  fo?  J.  S.  it  It- ill  be 
iuell  enoujSD  upon  a  p^oniife  bp  tlje  DefenDaut  to  pap* 

Palmer  and  Alicock ;  devant, 

3.  ♦np  H  I  s  Cafe  toa0  argueD  again  bp  Pollexfen. 
1      in  niaDe  tbice  €lueftion0. 

Firft,  ^betbcr,  toben  tbece  Uicre  mo?c  COilDjcn  tfjait 
one,  an  ^ntetett  beft0  bp  tbe  93  fo?  fcttllnu  3intcnate0  C* 
(fate0,  ti!l  actual  Diffribution  maDe  f 

OBp  5intercfl  Ije  niean0  not  a  p?opettp  iw  nnp  partfcu^ 
lar  part  of  tDe  3ntel!ate'0  Cflate0,  but  onip  a  IRtgljt  to 
Ijnlje  auD  fue  fo?  fucb  Part  n0  fljall  remain  after  Debts 
auD  7Legacie0  paiD,  lifee  to  a  Chofe  in  Aaion  ;  anD  fucfj 
an  3nteceft  be  tabc0  it  DotO  Ijctt  befo?e  Didribution. 

3if  one  cotenant0  tljat  A.  B.  anD  c.  fljall  babe  tcbat 
tematn0  of  Ijid  Cffate  after  W  Dcbt0  nnD  Ictjacics 
paiD  5  anD  A.  B.  anD  C.  Die  befo?c  tbe  Cobenanto?,  iW 
toill  go  to  t()fir  Ci;ecuto?0,  00  otbcr  Chofcs  in  A(Sion, 
fuc&  an  3lntcre(!,  a0  eberp  legatee  batb,  0?  rcQDunrp 
legatee  ^  tobo  if  Ije  Die  befo?e  Debt0  anD  legacic0  paiD, 
Ijis  COife  anD  CljilD?en  toill  ba'je  a  Eigbt  to  fucb  Pait 
90  be  (bottlD  daiie  ijaD,  if  (je  (laD  libeD ,  nuD  fucD  10  tbe  %\v 
tctfff  31  contenD  fo?. 

^\)z^  on  tbe  otber  g)iDe  toill  Dabe  it^  tfjat  if  tbe  par^ 
tp  Die  before  Difiributlon,  l)i0  Cjcccuto?  fljiill  fjabe  no- 
tljing* 

I  '€i0 
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'Cis  necEfl;irj»  fo?  untJcrffantimQ;  tfje  true  ^lenfe  of  t[]js 
9[ct,  to  Uiiott)  hoiK  it  ftooD  iit  CTommou  %m. 

at  Commoit  iLattJ  tlje  ©^wnaip  Ijao  tfje  Difpofal  of 
g!ntcffntc0  Cffatcfi,  ano  tfjougO  pcrljaps  Ije  mtgljt  nftev 
iTunctal  Cjcpcnceo,  &c.  paio,  Diffctbute  tlje  Cffatc  a« 
mongft  tfjc  ^Oifc  ano  Cf)ilD?en  5  ^et  tijts  toas  tifccettonn- 
tp,  aiiD  tfje  Cdlife  nnU  CIjiIDkh  Ijao  no  Sntercft  in  tijc 
aDmintffi-fltion  ^  t&c  €)tatutE  of  E.  5.  giDEjs  tDe  COife 
no  EiffOt  to  ftie  0?  DemaiiO  anminiftration  5  all  it  Dotij 
is  to  tnabic  tijc  aDmintffrato?  to  fue^  tlje  21  H.  8.  c^ 
Dcr0  tlje  aDmiiufliation  to  tlje  COtfe  0?  tlje  ncjct  of 
t^in  •-,  tljis  IS  tljc  firf!  m  tljat  Q;i\3e6  tlje  mtfe  a  eijare 
0?  Intfccft  in  tlje  €;cffator0  (£ffate,  but  tl)at  is  as 
3Dminiftt:atnr»  Hob.  191.  i  Cr.  62,  202.  iSut  tljougfj 
tf)e  iJfatute  tucnt  fo  far  as  to  UcJjctt  tljc  £)?Qinatp,  anu  gi\)e 
it  tde  2;atfe,  pet  tljere  remaincD  manp  q3ifcljiefs  ^  fo? 
tijece  being  no  DiffriDution,  Ije  tljat  obtaineD  aDnunl(!ra= 
tion  toent  atoap  vuitlj  all  5  fo  tljat  if  one  luas  of  Slge,  nnn 
tfje  tea  nnncc  ggc,  ano  if  bp  ©ucpjife  a  €>tt:anffcc  ob= 
tatnen  anmfnlfiration,  be  barreD  tljem  all  5  0?  if  be  to 
iDboni  It  bclonffCD  toas  bepono  S)ca,  anD  nnotljcr  got  SD- 
niintfiration,  be  tons  (fcipt  of  all,  tbis  bcino;  tbe  (^ifcbief, 
Cljis  3a  batb  maoc  anti  p^oDiDco  a  juft  anH  icafonable 
Eemcbp,  bp  taltinff  nvrap  tbe  Cnufe  of  tbe  €bil,  (i  e.) 
tbe  aDmtmfttato^s  balJing  tbe  tabole  €(!ate,  anti  tiifpofino; 
of  tbe  Cflate  ^  ano  tljts  tbe  Citle  of  tbe  2ct  fljctos  to 
be  tbe  Cleaning  of  it,  being  intitleU  an  Aft,  &c.  fo?  Set- 
tling,  &:c.  Cbe  TSobp  Of  tbe  Ad  iippoints  tubo  fijall  bane 
it,  anD  tbe  C^o^tis  are  ptirfuant  ^  fo  tbat  tobereas  in  tbe 
"Bonos  fo?  DilTribiitton  before  tbe  aa,  (fo?  after  21  H.  8. 
till  tbe  12  of  j^c.  tbrp  did  de  fado  DIftrtbute)  tbe  IUoiXsq 
in  t\)z  TSonD  t»cie  to  Dldcibute  as  tbe  C)?Dl!iaip  fljouin 
tiimk  fit  5  iicU)  tbcp  are  to  Dinribtitc  as  tbe  aa  fljnU 
DllCcf. 

dW  9a  in  Cffra  niakes  tl)£  Cc(fato?'0  daill,  ann  inii= 
tates  tbe  a3tnD  of  tbe  Jntcifate,  lubo  is  p?efunieD  to  baiie 
tbe  gtcatcff  Care  of  bis  mUt  anD  CDbiiDKii ;  anD  tljc re^ 
fo?e  \}c  being  fappufeD  to  be  fiirp?ifeD  tuitb  Deatb,  tbe 
lalu  Dotb  tljat  be  is  fuppofcD  to  ba\je  been  tollling  to 
Do,  auD  giucs  bis  Cftaie  among  tljem  ^  fo?  tobom  be  is 
fnppofeD  to  Dobc  laboureD  anD  taken  pains  in  \)\S  LifC' 
time* 

Ff  2  'di^ 
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'Cis  nioff  probable  tfje  €tiffom  of  London  migljt  be 
tbe  (SuiDE  to  tfje  ^nUers  of  tl)(0  9ct,  toljcrcbp  no  \piO' 
pcttp  10  fftUcn  to  tijc  C^lifc  0?  C(jilD?en,  in  fuclj  n  gjljate 
0?  Jntcccft  5  but  if  tbe  cOife  Dies,  it  tDag  imtt  uoubt- 
CD,  but  Oct  ©(jare  q:oe0  to  Oct  Ci-fcuto?  0?  SDnJiniftra' 
to?  5  anD  if  one  of  tbe  CljilD?cn  Dtp,  innbiufl;  an  €tmi' 
to?.  It  0OC6  to  010  Crecuto?  5  tut  if  Ijt  d1e0  luitfjout  Ci:= 
ccuto?,  it  futblUfo  to  tlje  otfjcc  ©?pDan0  ^  bp  Jefferies 
Chief  Jiiftice;  auD  bp  fjim,  if  a  Citijen  Die,  bauino:  a 
m\it  anD  a  €l)(ID,  auD  iaDmlnlftratlon  10  comniittcD  to 
t[)c  €fjiID,  \Dljcrcbp  Ije  ijatD  one  t{jirD  part  a0  9Dniiniflra-- 
to},  tinD  one  tljiiD  iiJart  a0  a  cuflomnrp  ipatt  ^  if  t&e 
COilD  Die,  one  part  n:oe0  to  Iji0  lloniiniffrato?,  tfte  otbec 
ti)iiD  part  to  tljc  ClDniintfitatoi  de  bonis  non.  gnD  bp 
tlje  2:oife"0  part  goinff  to  Ijcr  Crccuto?  0?  ^Dniiniffrato?, 
it  appear©  to  be  an  Jnteceit  befleo  ^  anD  tljen  tt}i$  9a 
Dotb  a0  unicl)  \3cft  an  Jntereft  before  Diiftibution,  a0  an? 
of  tijefc  cuKomarj)  part0  ate  Ucfteo  before  Diftribu= 
tian. 

Jf  tfjerc  be  an  l^nterefl,  a  great  ^Benefit  arifeg,  Wjfcb 
otljeriDiie  irouiD  not,  fo?  it  t0  a0  nuiclj  a0  a  Debt  tuljicfj 
i0  to  be  paiD  in  futuro;  fo  tf)3t  if  tljep  marrp,  'tfo  a 
preferment  5  fo?  if  tljev  niacrp,  tlje  OU0banD  toill  be 
fure  of  it,  anD  fo  nio2E  beneficial  to  tljeni,  U3(]crea0  bp 
aominiflration  onlp,  tljep  fjaUe  onip  a  EigOt  to  recoDer  ^ 
fo  that  if  tljep  Die  bcfoie  tfje  ©ecitritic0  ace  altercD,  02 
t(jE  DEbt0  rcco\)crcD,  tljep  (jo  to  tlje  9Dniimfftato?  of  tbe 
iFatbcc  ^  fo  it  i0  in  tl)E  Cafe  of  t&e  2:csife  5  lo  in  Cafe0 
of  pcunucr  C(jilD?cn,  tuljereupon  tljep  totll  bE  unDec  great 
S)ifaDDantage0,  ^en  being  afraiD  to  trul!  tijeni  fo?  tljeic 
(icDucation,  0?  fo?  raifing  %m\\3  to  place  tfjcni  ab?oaD, 
tofjicl)  U3sll  not  be,  if  tfje  ^a  Ijaue  tlje  otijer  Conffruaion  : 
3f  It  bE  fo  toat  tobere  tfjcre  are  ino?e,  an  Jntcrcft  fljaU 
Deft :  €ljE  Second  Qiieftion  10,  lufjet&er,  if  but  one,  an  3ln« 
terefl  fljtiU  Deft,  luljicl)  nantJ0  upon  tDt0  Claufe,  quod  vide. 

€lje  Ecflfon0  on  tijc  otljcr  €)iDc  ate, 

Firft,  Cljece  10  no  Jl^ceD  of  it  ^  Firft,  'Becaufe  only  one 
CljtlDi  anD  tfte  21  H.  8.  DiD  si\)C  it  to  Dim.  Secondly, 
^Ije  ©Ilo?D0  of  tfje  act  are,  Diftribute.  Thirdly,  CfjE 
C?Llo?D0  Of  tlje  Cict  ate  to  be  condcucD  accojDing  to  tljat 

!LaU)  ;  fci!.  tfje  Ecclefijftical  Law  tf)OUgfj  'ti0  tlUC  tfjat  tlji]S 

UJili  full  fljoit  Of  tOat  'Benefit  ti".!)icD  toill  enfue,  if  De  fjatd 
2  tDe 
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m  CKate  it  fcif  5  fa?  (f  Ijc  IjatD  but  a  Eigfjt  to  aomf- 
iiiffcr,  no  €j:ecutoi  0?  3Dm(ni(fcato?  l^aU  Ijatie  it  ;  fcat 
if  a  Eijjljt  to  tftc  Cflate  it  felf,  110  picfent  pjefecmcnt  5 

ut  fupra. 

CIjE  DifFfccncc  bcttocfn  Eiffljt  of  ^omiitiffrittff,  am 
of  tlje  €(!ate  is  gceat  5  Firft,  i^e  fjatfj  notljiiiQ;  befo?c  iaD< 
miniftration,  tefjicl)  map  occafion  great  ®uit0  to  obtatti 
9Dnitntffi;ation,  01  (je  map  be  bepoiiD  %ca,  nitD  anotljeD 
map  get  it,  aiiD  fa  fje  be  c&catcD^  but  bp  tbi0  ~^ct  tlje 
13onti  tutu  be  0(0  ©ccuritp,  let  tofjo  toill  get  tfjc  3Dmt. 
iitffcatioii  ^  ana  if  be  Die  bEfa?e  be  get  aomtniaration  tie 
loff,  W)icl)  ill  tlje  otbec  Cafe  it  is  not  ^  fa  toat  tbe  Cbtlo 
tDlll  be  iipau  manp  DifaDl]a!ttage0,  luljicb  be  tDtll  not  be 
if  be  i:e  toltljtii  tbi0  3ct  ^  fa  tbat  tljere  i0  great  Eeafait 
ta  comp^eOenti  Dim  tuitDiit,  aiio  not  leabe  Dim  upon 
21  H.  8. 

Second  Ecafott  10  tipoit  tbc  UXom  Of  tbe  9a  5  Firfl:, 
Diftribute,  fo?  tofjerc  but  one,  no  Difltibiition.  Secondly, 
Zl)t  WOtQ  Child. 

^0  tbi0  be  anfwercd,  Ebat  tbe  moin  Child  comp?e« 

()ent>0  Children,  auD  Diftribute  10  a0  Tribuere,  anD  tbe 
Citle  10  general,  Inteftates  Eftates,  (i.  e)  all  Inteftates  E- 
ftates ;  tberefo^e  tinfcf0  tbep  are  fcttleD  toitbin  tbi0  99, 
iDbcre  tbere  are  but  one  €\)Hn  0?  a  Mlife,  &c.  tbrp 
ate  left  iinfettleU^  aiiD  tbc  MoiM  of  tbe  TBauDare  to  De= 
liber  to  fucb  anB  fucb  perfon  and  13erfon0,  80  b^  tbi0 
9aE  are  titrcctco,  tobicb  fljeto0  one  Perfon  to  be  toitbin  tbe 
leaning  of  tbc  ^rt.  giuppafe  a  caife,  anb  one  CbilD, 
tbat  Cbiso  toill  take,  if  tbere  tbe  (Kloju  Children  in  bea. 
compjcljenn  one  child,  \s^^  map  it  not  in  tbi0  Cafe 
fa  Sea.  6.  >  fo?  if  tbe  mom  are  ffuck  clafe  to,  tbe  n^ct 
of  £^in  mua  bane  all,  ano  tljat  Cfjilo  nothing  ^  ano  tbis 
Claufe  fuppoOng  nert  of  l^in  fljoulD  not  conr^?cbnio  one 

onlp,  toOUlD  be  fruitlrfg.  And  in  Ca'e  no  Child,  then  to 
the  next  of  Kin,  toljtcb  {I)Cto0,  tbat  Child  i0  30  milClj  a0 
if  many  Children. 

Thirdly,  %t  Cjall  be  fonffrucD  acco?Ding  to  tbe  (£ccle« 
fiaftical  lato ;  aiiD  if  but  one  Cbito,  tljat  CbtlO  fljall  be 
left  out. 

Anfwers.  Firft,  ail  MS  Of  patUameut  l^iall  lit  con* 
fltueti  ncojuing  ta  our  lato. 

Secondly, 
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Secondly,  Cljcp  ftaUE  no  Lotu  tiJ&fCfj  Q;tl]C0  tfje  Gllifc 
0?  (JEt)iir)?cn  anp  Etgljt  to  rue  fo?  anp  }3art  of  t&e  Jn- 
tcnate'o  €lfate  ^  ano  21  H.  8.  giucg  tljcm  no  UiffOt  to 
tlje  Cftatc,  fo  tljnt  fo|  toljat  Ijc  petCEtUc0  t&cp  IjaD  no 
latD  Uj|)crcbp  tijcp  coulD  claim  anp  €:ij(iiff,  a0  4  InO.  556. 
iDljicD  aj£Ui0  tlicrc  tons  no  EifflJt  to  anp  partfculac  jpart, 
but  at  Difciction. 

Ctjis  10  a  tcmcDif.l  Unto,  anu  to  be  ctpountiED  largclp^ 
anD  tljcctfo?c  irljcrc  t()c  ncvt  of  l^iu,  0?  COtfc,  0?  QDljilD, 
fs  but  one,  tijep  (Ijall  be  uiitbiu  (t,  anD  not  left  to  tfjc 
Slnccrtalntp  tljcp  lucre  unHer  facfojc, 

Jf  pou  tdUr  It  to  be  an  Jntcceft,  tben  in  tljig  Cafe  tuljo 
fljall  IM  attniinifiratton  f  luljp  it  fljnil  go  tubrre  tlje  €(!nte 
goc0,  u.  e.)  to  tljc  €cccnto?  0?  aDmiiuRratoi,  if  tljc  dbilD, 
&c.  Die,  fo?  luljerc  tOe  cnate  gofO,  tbc  QDmintnration 
cuffbt,  tbat  be  map  be  able  to  Cue  antJ  cccoiier,  ann  tbat 
tbc  Epusbanti  fljnll  be  acminiftrato?  to  tbc^LUfe  i0  Brounben 
upon  tbis  l^cafon  ^  foj  tbe  Laui  babtno:  gibcn  bim  tbe 
P?opcrtp  of  tbe  (£ftatc  of  bi0  2^2.Ufe  bp  tbe  Jntctmariinge, 
be  fljall  be  Sbminiftrato?  to  fue  fo?  it  5  anH  in  ibat  Cafe 
If  tbcre  be  CbilDjcn,  tbep"  ba\je  no  Iintetcft  toitbin  tbts 
act,  0?  21  H,  8.  fo2  tbe  fi)U0bflnD  batb  it,  4  Rep.  5.  i  Cr. 
106.  anb  it  10  accc^nno;  to  IReafon,  nnU  all  cquitp,  tbat 
be  tboniti  babe  tbc  ii9anflo:cnirnt  of  tbc  Cftate,  tobo  (0  to 
babe  tbe  'Benefit,  anb  tbe  fame  Ecafon  tbat  Q;lbe0  (t  to  a 
refibuacp  ifgatee  jjibco  it  bcie  ^  ram  tbi0  aa  io  a0  niucb 
00  if  be  bab  falD,  3  Btbe  all  mp  €Ratc  to  Ijini  5  fo  p?ap0 
tbe  pjobibition  map  Ranb. 

JefFeries,  Chief  Jiittice,    ^^uppofe  bcfo?e   tbi0    ^ff  DUE 

niahc0  bi0  2:aiill,  ano  malu0  J.  s.  Cjcecuto?,  be  bao  fucO 
an  3intetcft  bp  tbe  COill,  tljat  be  migbt  rclcafe  ^  pet  if 
be  bie0,  it  bjill  not  go  to  bi0  ncvt  of  lAin,  but  to  tbe 
iicrt  of  iv.w  of  tbc  €ennto?  ^  fo  m  tb!0  Cafe  tbc  aa  bnD 
an  €pe  to  tbe  Jnteflate,  anb  U)a0  intciibcn  fo?  bis  'Bene^ 
fit  5  tbat  if  be  bab  mo?c  OLbilb^cn  tban  one,  l)£  njoulD  net 
tun  auiap  tottb  ail,  anb  tbc  reft  fiarbe. 

9nD  tbOllffb  Diftribution  anD  Children  map  be  fo  tafecn, 
petit  i0  baifl)  lancuage^  and   if  no  Children,   then  to 

the  next  of  Kin,  (i.  e.)  if  tbEi'c  be  anp  OTbilb,  tt  ttjall  not 
go  to  tbe  nryt  of  l\in. 

30  to  tbc  aBDantagc  bp  babinff  it  an  Jntrrra  irffeD, 
be  faiD  tbeie  toere  manp  DifaDbantao;f0  Iifeitoife,  90  if 
being  an  Jnfant  be  niatrp  a  Silut,  &c. 

2  pz 
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Jpc  faiD  tljat  tljc  €)?Dinatp  fiao  a  pomcc  of  DinribiP 
tioii  befojc  tljis  ©tattite,  (i.  e.)  lubcce  \)t  gcniiteD  ^Dmi= 
ntncaticn  to  tlje  Mlife  nnn  all  tOc  C(jilD?cn  5  but  iu!)crE 
1)2  IjaD  granteti  ft  to  one,  tbecc  DaDino:  cfccuteo  0(0  polU' 
er,  Ije  couio  not  altec  it,  0?  compel  Dificibution. 

30  to  tlje  'BonDS  t&cp  fignifp  little,  fo?  tbep  take  J.  N. 
3nt>  J.  s  at  tbi0  Dap  5  pet  tijcce  i0  a  UliiD  of  SintercfE 
at  tbi0  Dap,  fo?  tljep  aDralt  none  of  tije  COilDjcn  to  be 
CbiDutce,  tobiclj  befo?e  t&ep  mitjljt* 

Withins  Juftice  DcmantJ0  Uiljat  cdo^tis  ate  tfjctc  in  tDe 
3(t  to  ijeft  an  3lnteccft  ^  ^Ijall  it  be  taken  t{jat  tfje  ina= 
blino;  tljetn  to  take  a  "Bonti  Uea0  an  31nteceff  ^  i)e  fees  no 
Eeafon  tljat  anp  moin&  ilm^fi  ^ca  an  SlnteteS  to  q:o  to 
€i:ecutO|0» 

3nD  in  t&e  Cafe  of  t&e  ^tt^banu,  if  be  tiie0  before  aD< 
ttiinintatton,  it  l^aU  not  go  to  W  CjCecuto^ ;  but  to  tDe 
ncjct  of  l^in  to  tbe  axttife. 

C{)i0  €)tatute  beal0  tbe  3Inconticnience0  nt  Common 
Lato,  and  makeg  tbe  Ccftatcj'si  ^ill  5  ann  if  tbe  Cbiin 
ties  before  auminifltation,  makes  it  a  feconti  Cime,  anQ 
C(bc0  tbe  Cflate  ag  'ti0  pjcfumeo  tbe  latbec  tooulo,  if 
be  bao  Difpofeo  it,  {i  e.)  to  w  nejct  of  Jl\in*  Cur'  ad- 

vifare  vult. 

Eaft-India  Company  and  Sandys ;    devant, 
4-  HP  H I  s  Ccrm  t^e  Jubges  Deliberen  t^eic  ©pinions 

JL  feriatim  in  tbi0  ffteat  Cafc  :  Walcot  11)00  but 
(5o|t,  anD  W  Ecafon0  M[\^  inclubcO  in  tbofe  of  Hollo- 
way,  &c.  toOo  fpoke  after,  a  Daue  omitten  tfjem  to  aboio 
Eepetition. 

Hoiioway  fato,  all  mtsljt  H  tcbuccB  to  one  fingle 
point,  tn|)icb  toa0,  toljctbcc  tbe  Cbartcc  gtanting  a  fole 
Crane  to  tbi0  CTompanp  ejcclufiUe  to  all  otber,  be  gooD* 

Cbat  tbi0  Uja0  a  great  point  botb  in  Ecgato  of  tlje 
J^ing'0  picrogatiUf,  anu  tbe  peoples  libcttp. 

Cpe  DlbiDCD  all  CcabC,  ut  fupra  tDa0  none  per  Sawyer 
Attorney  General. 

iFo?ctffn  Crabe  tuitb  cnij?iffian0  W\)  been  openeb  bp 
febecal  grt0  ctf  parliament  5  anb  at  Common  Latu  'ttoas 
an  inljeccnt  picrogatibe  in  tDe  Croton,  tfiat  none  fljouio 

trabe 
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trntJc  Uiltlj  f  o^citjncts  untljout  tljc  li^(^g  6  Llcrncc ;  aiiD 
m  t\inn;  fjnuimj  ting  p^crogatioe  at  Common  inlu,  an 
aa  of  pnritament  is  ncctlfatp  to  tc\it\l  Ijim  of  it, 
iDljtcl)  none  Ijatfj  tJoitc  tut  to  fome  patticulnc  paccff. 

MicheIborne'0  CnfE  cltcD  bp  t()Ofc  tfjnt  arffuco  fo?  tfje 
Companv,  DatD  not  in  aiip  %i3it  btm  anCuietco  bp  tOc 
otijcr  ©iDr. 

Cljis  ts  a  Ccatic  not  to  be  carried  on  but  bp  a  Com* 
panv,  ano  none  can  ercs  a  Company  but  tlje  £^(ng. 

't\)t  Wm  Oatij  tl)c  folc  poiDCC  of  tbis  Crane,  as  of 
Caar  aiiD  IPeacc  ^  ann  bp  teclarino;  a  dlar,  Ije  map  DC' 
terminc  a  publicU  Crane,  tbouglj  fcttlcD  bp  9ct  of  L^nc^ 
iiament. 

ji^o  parliament  cbcr  IooIjcH  on  tbis  a<s  a  Q^onopolp; 
my  fo  far  from  it,  as  in  tbe  14  Car.  2.  cap.  24,  tljis 
ODompanp,  &c.  are  fato  to  be  an  SJDljantage  to  tbe  |Bub« 
licit,  ann  tfjat  M  toas  mnOe  3  tbat  tbe  perfons  of  t\ji<s 
Company,  &c.  lIjoulD  not  be  bifcourarcD  in  tbofe  bonour* 
able  Cnbrauours  fo?  p^omotino;  puOIicU  CJnncttaiiings  j 
tfjen  boU)  can  tbis  be  a  09onopo!p  f 

3it  nebcc  bntb  been  qucffioncD  as  fucfj  bp  lS)arIiamcnt, 
tbotiffb  tbep  bnbc  loofeeo  narrotnlp  into  tlje  swing's  p^ero- 
gatibe,  cben  to  tbe  qucfiionino:  fome  Cbings  tljat  toece 
!jis  unboubtco  Eigfjt  5  ann  concluDcs  pro  Qiier. 

Withins :  t^erc  ate  ttoo  points, 

Firft,  raoetber  letters  patents  gibinn;  a  fole  Static 
to  a  Companp,  etclufibe  to  otbets,  be  gooD. 

Secondly,  KIDct&et  in  Cafc  if  tljcp  be  gootJ,  an  3aion 
iies. 

^e  tbinfes  tljcre  is  but  one  Queftion,  ano  tbat  tljz  aaion 
toill  lie  0?  not,  as  tbe  Company  batb  an  3lntercft  o?  not; 
fo?  if  tbev  babe  an  gjiitcreft  bp  tbefe  :(lctter0  patents, 
tben  tbe  action  toil!  unqucfiionablp  lie. 

Cbe  Cafe  DcpentJing  folelp  on  JFoieign  CraDc  tuitb  liu 
finds,  be  (Sail  appfp  to  tljat,  nnn  not  mcnnie  toitD  Sn* 
lann  ^rane. 

'Cis  a  great  point  as  to  tlje  living's  p^ecogatibe,  ann 
tijc  people'0  libertp. 

FirO,  i3e  taltes  it,  tbat  hp  tbe  Common  Lnto  tbe  l^ing 

ban  a  p?crogatibe  to  reffratn  all  bis  ©ubicss  from  going 

bfponn  @)ea,  as  F.  B.  85.  'tis  true  F.  B.  faps,  cberp  6)Ub' 

ject  map  go  out  of  tlje  Eealm  to  mcccDanni?f ,  &c.  but 

I  tDat 
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t&at  i&  to  be  untjctffoou,  fjc  fljall  not  be  ptinftljcD  fo?  fo 
Doing  ^  tJut  tlje  jt^infl;  map  i)?oljibit  l>im,  as  appears  bp 
tlje  fame  'Book  ^  anti  tljat  tbJce  maps,  (i.  e.)  bp  t(je 
<S?cat  ©cal,  tlje  p?iDp  €)eal,  o?  @)in:ncr,  o?  bp  procla- 
mation ;  anD  tIjOUglj  in  Dyer  165.  CiteD  bp  ^?.  Williams 

'tig  faiD,  tljat  before  R.  2.  Subjects  map  tro  bepono  Sea  -, 
pet  'ti0  tbere  agreeo,  tbe  filing  map  p?of)ibit,  anD  a  Quxre 
is  maDe,  if  a  going  oijct  toitbout  a  licence  be  not  a 
Contempt,  tbougb  tbece  toas  no  }3joIjibitton  ^  nftertoarog 
In  tbe  fame  "Book  296.  'tis  bolDcn  fucb  Departure  befoje 
c]cpjefs  3D?obibttion  is  no  Contempt,  but  all  tbe  TBooks 
fap  toben  tljere  is  a  l3?obibition,  tljen  it  is  a  Contempt, 

as  none  map  go  againCf,  0?  toitbout  tbe  icing's  %U 
cence  -,  fo  if  tbep  are  gone,  tbe  £Ung  map  recal  tbem,  as 
appears  bp  Dyer  975, 

'^is  objeaed  tbe  £u'ng  map  p^obibit  fome  particulac 
Perfonjs  bp  mtit  ^  but  be  cannot  p2obtbit  all  W  ^wh- 
jeas* 

Anfwered.  Cbcte  ate  febetal  JKLlapg  of  p?obibiting  bp 
iHIrit,  tobitb  is  Dlreacu  to  particular  perfon^,  ano  bp 
j^^oclamation,  liobicO  is  general. 

ant  all  tbe  icing's  €)Ub|c8S  are  bounD  to  take  Jl^otfce 
of  tbe  filing's  <^?eat  S)eal,  ano  P^p  Seal. 

Secondly,  ^^t  Mns  batb  tbe  controlling  potocr  obct; 
all  Ccabe  tcitb  3lnfiDels,  be  map  fap  ober  all  jFa?eigit 
CraDe  in  general :  f^t  faitb  Michelbom's  Cafe  goes  fur' 
tber  tban  Fitz-herberfs  N.  B.  ano  be  batb  not  bearo  anp 
9utbo?itp  offereD  againtt  Michelbom's  Cafe,  as  to  Crane 
jDitb  infibels  --,  anD  tbe  ©pinion  in  tbat  Cafe  fcems  to 
be  giben  upon  fucb  a  iHucfiion  as  tbis  ^  fo  tbnt  'tis  tbe 
3ubgment  of  tbe  Court  in  a  like  Cafe,  fo?  lubo  luas 
tben  Chief  Juftice  ocUbcreD  it,  anu  none  of  tbe  Court 
oppofeD  it. 

Zl)£  IP^erogatibe  of  making  leagues  is  in  tbe  ISling, 
anb  be  map  make  tbcm  as  be  pleafcs  5  tben  it  tooulD  be 
barD  tbe  laio  Ojouio  gibe  tbe  £>ing  a  ipotocr  to  make 
IcagueiS,  anb  pet  tbe  @ub|eas  (boulO  babe  a  Eigl)t  to  no 
fucb  Cbings  to  b?cak  it. 

Tut  tbougb  tbe  Subjects  map  not  tratic  toitb  3!nfibeis, 
pet  tbe  i^iiig  map  liccnfc  tbem,  0?  traoc  bimfelf  ^  as  tbe 
Jews  \x)ere  piobibitcb  Commerce  toitb  tbe  illations,  pec 
Solomon  tiabeO  iDitb  Hiram  King  of  Tyre  fO|  Gold. 

G  g  Cbe 
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Cbe  fcuccal  Ltccnceo  anti  1|5ctftfon6  citED  ntiD  flirton 
ftp  trje  i;j)lnintiff  "0  CouuCel,  tljougb  tljfp  p?oi)e  no  Eigbt 
in  tlje  Croton,  iwt  ore  eutUciices  of  it  ^  fo?  t&at  to  toDat 
purpofc  (^otilD  tDcre  be  fo  nunip  Licences  from  tlic  Ccoton, 
antJ  pctitiono  frani  tJjc  Commons  to  tljc  l^aiff  fo?  lie 
Ijfttp  to  traDe,  uni€f0  tfje  IKing  IjaO  fucfj  a  KigOt  s  tfjcte' 
fo?e  unlefg  toljece  t[)e  l^arliameitt  i)atlj  openeD  it,  tbe  miiig: 
6nt(j  l^ctort  to  control  aU  Jfo?tign  ^raDe,  £fpeclalli» 
ftjitfj  3nfiDel0« 

Objediion.  "But  tljougfj  tfte  M\%  &aD  rtic[)  Ei5l)t,  pet 
Hoto  tlje  pjoljfbiting:  poft  of  tlje  patent  10  ftoiD  bp  tfjc 
©tatute  of  2  E.  5.  tobiclj  t0  pleaHco  5  aiiD  tbe  inablinff 
part  of  tDe  patent  10  uoto  bj?  ttje  Statute  of  Mono- 
polies. 

Anfwer.  ^0  to  tbc  Firft,  ZW  fetatute  relate0  not 
to  tb(0  Crane. 

Firft,  I5ecaufc  no  {\\t\s  Crane  tben  fn  'Bcino;  s  fo  t&at 
tbe  paiitanient  couID  baue  no  EcgarD  to  it,  unlef^  bp 
p^opbcfp^  neitber  coulo  W^iy^  fenoto  tobetbcc  it  tooulD 
p^obe  Ijurtful  oj  beneficial  to  tlje  jC^insbom  ^  but  take  tbe 
9ct  at  tbe  latffeff,  pet  pou  nuilt  tabe  it  to  relate  to  tbe 
%\xW^  fatter,  tobicb  tuasi  fo?  ^ool;  fo  tbat  tbe 

tOo?b0,  fliall  be  open,  map  be  taken  free  from  Cuftoms, 
anb  to  babe  no  otber  31tiiporition0  upon  tbem« 

90  to  tbe  Second,  CObetbet  a  fll^onopolp.  l)z  fap0  a 
^onopolp  i0  no  immoral  art,  but  onip  againft  tbe  poU« 
ticfe  part  of  eur  Lain  5  lubicb  if  it  bappen  to  be  of  3d* 
bnntage  to  tbe  public^  a0  tbi0  Crabe  i0,  tben  it  ceafeg 
filfo  to  be  apina  tbe  pjobibiting  Part  of  tbc  Latti,  anQ 
fo  not  iDttbin  tbe  Lata  of  ^onopo(ic0» 

Cbc  Conipanp  batb  been  in  polTcinon  of  tbi0  Crabe 
neat  one  bunb?cb  ?£ar0,  atib  tbat  pofTflllon  toill  in  Sime 
gibe  a  Eiijbt  s  and  citeD  Grotius  de  jure  pacis,  &c.  ann 

COnclUbe0  pro  Quer. 

JefFeries  Chief  Juftice  Deiibereb  bis  ©pinion  mo?e  at 
large,  but  agreeb  toitb  W  Q^i^tDjen  \  ano  fo  Siubsment 
\m  ffUJCIt  pro  Quer. 


Anony- 
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Anonymus. 

5.T  TPON  euiDcnce  at  a  Ctial  at  "Bar,  JefFeries 
ij.  Chief  Juftice  faiD,  it  Ijau  brcii  ruIeD,  tijat  !f  one 
mafees  fjlg  2IltU,  anD  fiffn0  it,  aiiD  Declares  it  to  be  fjiss 
211(11,  ill  t(je  p^EfencE  of  one  fillitnefcs  on!p  -,  and  tD(0 
loasj  bEfO?e  tfje  Adt  of  Frauds  and  Perjuries,  tDece,  tIjOUffFj 
fje  Die  aftcctoacng,  t!ji0  is  not  tnttljin  tOe  si9eanino;  of 
tljat  aa  ^  ana  Oc  fennEO  to  Ijolo  tOnt  a  mm  tojote  all  bp 
tfjE  ^TEftato^'g  0X0311  DanD,  anH  liEclaccD  (n  tt)e  p^EfEncE  of 
t&?EE  cretiiblE  2:e.Utncirc0,  toouin  be  lottljin  tfjE  gintentioii 
of  tIjat  Qof,  tljougl)  not  OgnED  bp  ijim,  (acco?tiinff  to  tbe 
COO2110  of  tbe  act)  in  t&e  lg)?EfEncE  of  t&^ce  cccoibie  mit-- 
ncirE0. 

Poilexfen  faio  in  tl)i0  CafE,  tIjat  if  tljE  CEffato?  Cgn 
tljE  mm  abo^E,  in  anotljer  Eoom,  ano  tljeii  comE  oomn, 
ann  HEClare  it  to  bE  (ji0  2Ilill  in  tljE  13?Erence  of  tO^ec 
2aiitnrirc0,  ana  tljep  CubfcribEa  in  010  PiEfence,  it  toll!  be 
one  Queition  j  ana  tljat  if  t^Ep  ftibfccibe  it  in  \)is  \pit- 
fEncE,  ana  tfjen  bE  aftcctDaca0,  t&EP  beino;  o:o"e,  iign  it, 

tljat  tolll  be  another  Queftion. 

€)ne  ntakE0  bi0  mnu  fi9:n0  it,  ana  aeclarES  it  in  tfje 
P?cfEnCE  of  tb?Ee  CilitnoITes,  ana  tljcn  niiihes  a  iFcoff^ 
ment  in  JFee,  0?  aof0  otljer  Set  toljiclj  anionnts  to  a  Ec« 
Dotation,  ana  tben  itEtn  publitljes  l)i0  ^Itll  m  tbE  IpiC' 
fence  of  one  0?  tttJO  Mlitneffes ;  t(ji0  map  be  gooa  enouslj* 
Quare. 

Anonymus. 

¥ 

6.    A   S^otion  bias  niaae  fo?  not  tEturnino:  C^oncp  fo?  tfje 

l\  Marihalfea  auD  maimed  Soldiers,  tljat  an  Sttaclj-- 
nicnt  miijljt  go  ajjainff  tl>c  Sheriff  of  tijc  County ;  toijicf) 
tljE  Court  guantcD,  ana  faia  tljat  iinlefs  Ije  rctucnra  it, 
tbcp  tDonia  tabs  tbe  fira  fubflantial  H^erfon  of  tlje  €oimt^ 
tijat  tljep  met  tuitlj  into  withernam  fo?  it ;  toljitO  tbcp 
niigOt  ao,  it  bciug  in  tOe  Cafe  of  tfje  pooh 
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Kingfton  and  Booth. 

7.  T  ii3  till  Mion  of  €tefpaf0  fo?  aiTauU,  'Battctp,  aim 
1  caiouiiotiiff,  trieD  at  tfjc  TUat ;  tfjcfe  ]point0  lucce 
tllleD  bp  three  of  tDe  3^Ullfce3,  viz.  Withins,  HoUoway, 
QliD  Walcot,  abfente  Cap.  fuftic. 

Firft,  3f  one  mm  tipon  "jlanii,  toljeicof  31  ani  in  legal 
poffcffioii,  aim  3!  Defile  ijtm  to  rjo  off  mp  lanD,  and  Ije 
refiife  ft,  tfjcn  aftet  tljis,  31  niap  ufe  Cltolence  anO  t&cuft 
tim  off ;  but  %  cannot  tuoiiuD  ijuii,  0^  knock  ijtm  on  t\jc 
$^caD. 

Secondly,  gjf  %  commann  mp  @)Ctftant  to  Ho  to&at  10 
lataful,  anD  Ijc  mifiicftaue  fjimfelf,  o?  do  mo?e,  31  fl^all  not 
anfuier  fo?  niP  ©ciuant,  liiit  nip  ©cctiant  fo?  bimfclf,  fo? 
tfjat  it  teas  fjis  oton  aa  ^  otficctoife  (t  toas  tn  tfje  poiuer 
of  cucrp  S)ecUant  to  fubjca  W  ^aftec  to  to&iit  iaaiono  0| 
penalties  [je  pleafcD. 

Thirdly,  3if  31  commanti  mp  @>eil)ant  to  Ha  a  latoful 
aa,  30  in  tfjid  Cafe,  to  pull  Dotcn  a  little  tnoolicn  Jpoiife 
(iDfjeiein  tlje  plaintiff  toas  anu  toonlti  not  come  out,  anD 
Vol)ict)  toas  cattieD  upon  £:oiieel0  into  tlje  lano  to  tcick 
tlje  DefenDant  out  of  J^oflTcQion)  anD  bio  tfjeni  take  Cacc 
t&cp  ijuct  not  tlje  li)laintiff ;  if  in  tlji0  Doins  nip  S)erljant0 
Uiounn  tbc  12)laintiff,  in  Irefpafs  of  C4 (fault  anD  caiounD' 
inff  bjouffdt  aiyainft  me,  3i  map  pleaD  Not  guilty,  ann 
giue  tlji0  in  <£biDence,  fo?  tliat  31  toa0  not  guiltp  of  tbe 
^eounDtng ;  anD  tbe  pullina:  DoUin  tUe  cpoufe  tua^  a  latu^ 
fui  aa. 


Tk 
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ne  Countefs  of  ConwayV  Cafe. 
8.  rrjeament  teag  bjouffrjt  Upon  tOe  Demife  of  tfje 

\2j  Countefs  of  Conway,  anD  Challenge  tua0  tafent 
to  t()E  Array,  bECiiufc  tU)o  Knights  ate  not  tctunieD,  onD 
Oyer  piapcn  of  tlje  Venire,  anu  DcmurtEO  t[)ECEto,  bccaufe 
tf)Ep  ougljt  to  trp  t(>E  Cftallcngc, 

Sawyer  Attorney,  Cfjat  tW  i^  ffOOD  Upon  Demurrer 
fCJ  two  Eeafong  5  Firft,  C&e  Challenge  10,  quia  nuUo 
milite  in  eodem  panello  exiftente  returnat',  toljECE  tljCCC 
OUffl)t  to  be  an  Averment,  tf)at  fuch  a  one,  anD  fuch  a 
one  IS  not  a  Knight. 

Secondly,  3|t  noe0  not  appear  fn  tbe  Venire  t^at  tfje 
Countefs  10  concEtneD,  anD  toljere  a  Peer  10  leflb]  of  tfie 
patntfff,  no  ll^nigljt  ouijljt  to  be  CEturneti,  ioi  tbe  Venire 
i$  tbe  Dicfction  to  tbe  Sheriff ;  auD  tbEtefoje  if  a  Peer 
tJEClace  bp  tbe  jJ3ame  of  Efquire,  be  (ball  not  tafee  Excep- 
tion, becaufe  no  JCinigbt  10  retucneb.  Dyer  318. 

Finch  Solicitor  General.  m\)n\  a  Peer  10  ]L9Inintiff,  it 
(0  fo?  W  Dignitp,  tbat  a  Knight  10  returneo,  anD  tbi0 
Jp?tbiicgE  10  bp  tbe  Common  Law,  tobicb  be  cannot  toaiur, 
otbecuiife  if  it  toa0  bp  Statute ;  anD  t\mz^)  a  Peer  map  be 
concEtnED  in  tbe  Cbent  of  a  Cnufe,  a0  if  be  babe  tbe  Ke-- 
fierfion  upon  an  Cffate  fo?  Life,  anD  an  artion  10  bionubt 
affainff  tbe  tenant  fo?  life  5  pet  it  i0  no  Caufe  of  Chal- 
lenge, if  a  Knight  be  not  tetutncD. 

Cbe  Court  feemeD  to  be  of  SDpinion,  tbat  tbrre  map 
be  fucb  Challenge,  tobctc  a  J^eec  i0  iclTo?  of  tbe  pain- 
tiff,  becaufe  tbep  tafee  Jl^otice,  tOat  be  i0  tbe  paitp  con-- 
cerneo  ^  auD  tbcp  grants  Attachments  apuift  tbe  lc(ra?0, 
tobete  tbe  j^lauitiff  Doc0  not  pap  tbe  Coft0,  &c.  but  tbe 
Challenge  10  not  gooD,  fo?  it  ougbt  to  be  tbat  J.  S.  anD 
J.  N.  tctnineD  upon  tbe  Pannel  ace  not  !l^n(gbt0,  ano  tbcn 
it  migbt  babe  been  tiico  ^  but  a0  it  10  noUi,  no  dial  map 
be  i  3iUb!jn]ent  affitnieD,  nifi. 


Ano- 
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Anonymus  in  Chancery. 

9.  T7  O  U  K  lotnt  ©tDitetg  fit  a  €>!){? ;  three  lufll  m^U 
r  ffate  tlje  €>!)tp,  t&e  fourth  totll  not  5  tOe  Coucfe 
iig  to  go  into  tOe  Admiralty,  anD  tbete  ffiue  Sccucitp  ta 
nnfttjct  foi  tlje  g)l)(p  if  flje  ije  foff,  miD  t&en  t&cp  ajall  tie 
tJtfcIjntffeo  ngainft  tlje  otljer. 

Jf  one  Dlflike  tbc  CJopaffe,  anti  Uotlj  not  exprefly  pjoDf» 
bit  nnufgatinfl;  tlje  ©Ijlp,  anD  tU  @)ljtp  jjo  tlje  (aopaffc, 
ant  is  loff,  in  fuclj  Cafe  Ije  (Ijall  not  be  anftnetrcD  W 
pact  ^  bnt  it  tlje  €)(jip  tetnrn,  be  l^all  baue  an  Account, 
fo;  bibat  i0  rarncD,  anU  it  fljall  be  intenbeo  a  ^opage 
mttb  Ijis  Confcnt,  tuitljout  an  c]cp?£fs  P^oljibition  p?obcD, 
3s  if  four  Ccnant0  in  Common  of  ILanO,  one  01  more 
ftoch  tlje  lanD,  ano  manage  it,  tlje  tea  fljall  babe  an  9C' 
connt  of  tlje  profits  5  bnt  if  a  lofs  come,  a0  if  tbe 
@)beep,  &c.  Die,  tbep  IlHlU  beat  a  pact :  Per  North  Lord 
Keeper. 

ChippindaleV  Cafe. 

10. /^NE  got  a  'BaffartiCljilD  upon  tbc  'Botip  of 
v^  J.  s.  ano  Dien  ^  anb  tljcn  tbe  iTOoman  ijs  bcli« 
beteb,  anb  Occlacc0  tbe  pact?  Dcab,  to  be  tbe  Jratbet  5 
anb  tbe  Juftices  abjnbgc  bim  fo  acco^otnglp,  ano  o?dcc  W 
«^oob$  toUiatb0  tbe  Q^aintenancc  of  tbc  CbilD  ,  tbt0  lall 
pact  of  tbe  JDmer  i0  botD,  tbc  otbet  gooD. 

This  Term  the  King  dejuifed;  he  fickned  upon  Ccui- 
dkinas-day  171  the  Mornings  being  Monday  the  fecond 
1)ay  of  Febrjiar}\  and  dy'd  upon  Friday  the  Jixtb  'Day 
of  Fthriiary  1684.  in  the  37th  Year  of  his  Reign  ;  and 
at  T/.'/'ft?  in  the  Afternoon  the  faiue  Day  the  T)uke  of 
Tork  was  proclaimed  Kiu^. 

Upon  the  Friday  Morning  tJie  Judges  fat  a  While, 
and  then  rofe,  and  after  the  Kings  Demife^  and  in  the 
Afternoon  of  the  fame  Day,  the  Judges  had  neiv  'Patents  ; 
and  upon  the  Saturday  Morning  they  were  fworn  at  the 
Lord  Keepers,  and  then  came  to  Wefifmnffer,  and  fo 
there  was  «o  1)ifcontinuance. 

"Pofl 
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Toft  Tervmnivi  SanZt.  Hill.  March  24.  The  Coin- 
mifjlouers  for  Claims  at  the  Corojzatioji  of  Jac.  2.  flit 
in  the  Tainted  Chamber^  their  Co?nmi[fion  was  Oj'er  ^/-/<l 
T)etenniner\  as  the  ^/§/:?  Steward  ufcd  to  do  -,  the  ?>£•//- 
//o;?/  and  Claims  were  in  Z/<3Jx?  French,  and  recorded  and 
entered  up  in  L^r/V/  upon  T^o///  kept  in  Chancery :  The 
Covmiffion  was  under  the  Gre'/z/^  ^e-j/  in  Latin,  and  di- 
rected to  the  Z/or^  Keeper,  Lord  Lrecifurer,  Lord  Trefi- 
dent.  Lord  'Privy  Seal,  and  to  fe'veral  Great  Lords,  and 
to  the  two  Chief  Jttftices, 


Term. 


Zji 
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Mafon  and  Good,  at  the  Rolls. 


I.  ^TT^  H  E  Cafe  toagi  t&tfif,  D?.  Good  fjati  tafem 
I       €>ecut:tt(e0  in  W  oiutt  leiame  fn  Cctta  fo| 

■         Thomas  Cook,  fo?  Df\JEC0  ©UttlS  Of  ^oncp, 

"•^  ann  mafeeis  Good  ijfg  Crecuto?,  anD  D(c0. 
Thomas  Cook  affiffn0  tfie  fat'D  ^onep,  ano  all  1501103 
tafeen  in  Good's!  laame  in  2:cuft  fo?  Dim,  to  Mafon,  ano 
t&en  liie0  31ntcflate.  Richard  Cook  aommiffrato?  to  Tho- 
mas, affigne  \M  lLEttcr0  of  aDmt'niftration  to  Mafon, 
anu  tfjen  Richard  ri(£0  Jnteftatc,  Anne  t)aiiffljtec  of 
Richard,  anil  CHifc  to  Good  t6e  DcfenDant,  takes  ttt-. 

tEr0  of  ^Himtnifftation  of  tlje  <©OOll0  of  Thomas  Cook, 

unaumtmttmtJ  6p  Richard  Dec  ifatDcc :  Mafon  p]Efcrg 
a  'hiW  againft  Good  a0  (Ejcecuto?  to  Good  tbe  Cruace ; 
Good  tlje  Crccuto?  claims  in  JRigljt  of  w  UMU ;  Doi- 
Ben  upon  a  Iplpa  anH  Demurtet  in  COanccrp,  bp  North 
JLo^ti  fiiccper,  t^at  tbe  antrreff  of  Richard  tocll  pnlTcD  bp 
tlje  aiHgnment  of  lji0  lcttci:0  of  anmimffratioii  to  Ma- 
fon ;  ann  fo  liketoife  Ijoioen  at  tlje  tjearing  bcfojc  tDc 
Mafter  of  the  Rolls ;  and  fo  decreed. 


Clofc 
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Clofe  and  Waterfon. 

2,  l~)OIIexfen  moUClJ  to  UlfCfjargc  a  EuIC  fO?  »1  Prohibi- 

l     tion.    COe  Cafe  toas  tOus,  COcre  tons  n  8)Uit  tit 

tlje  Coart  of  tf)c  9rcl}bifijop  of  York,  aiiD  tfje  Caufe 

arofc  lD(tl)m  a  pccuUac,  tDiti)tn  tljC  ArchbKhoprickof  York; 

but  i\n  l^artp  iiueti  wttbin  tlje  Dioccfc  of  Chefter.  Cljcp 
tljat  oDtatnco  tOe  ]3?o&t()it(on  toouID  lja\je  it  tljat  tlje  ©iin't 
ftoulD  be  in  tf)c  Diocefe  toftcce  tfje  12)artp  in'jabttctfj,  aiiD 
fo  t()C  Caiifc  foMotD  tlie  Ipccfon.  Potlexten  luoalD  (jaue 
It  tfjat  at  Common  Law  a  09ait  tiilgfjt  be  fucn  out 
of  tljE  Dioccfc^  but  Statute  H.  8.  rcfirains  Citations 
out  of  tDe  Dioccfe,  fo?  CJeratiou  of  tljc  icings  ©ubica  ; 
but  luljcrc  tl)C  TSiftjop,  &c.  is  partp,  tbrrc  29  H.  8.  c.  9. 
Uotlj  not  f]CtcnD ;  ano  in  tbis  Catc  tljc  Dean  anD  COap- 
tcc  of  York,  toOofc  tbc  I^eculiar  is,  is  concrrncD,  anD 
tbcccfo?e  'tis  not  tDitljin  tbc  Statute  29  H.  8.  anu  'tis 
nio?c  natural  tbe  l^ccfon  fljouin  follotu  tbe  Caufc  of 
action,  tban  rOc  Caufe  tbe  ]i)cifon  -^  tobcrefoje,  s^c.  ano 
a  Eulc  tuas  niatJc  to  tnfcljarcc  tbe  Caufe  of  i^ctiom 

Company  of  Stationers  and  Parker. 

5. 1 N  an  aaion  againll  Parker  b?onQ;bt  bp  tbc  Company 

1  of  Stationers,  bc  plcaDS  tbe  Lettccs  l^atents  of  lAinij 
Charles  I.  lubicb  fftiint  to  tije  Univerfity  Of  Oxon  to 
p^int  Omnes  &  omnimodos  Libros,  tD!)ICb  nce  not  p?0== 
bibtteti  to  be  p?intcn  ^  ano  afteciuartis  tbat  he  BiO  bp  ano« 
tfjei'  Cbactcc  scant  to  tbeni  potucr  to  p?int  tam  Libros 
content,  in  Charta  tO  tbe  Stationers  of  London,  quam 
alios  non  prohibit'. 

Pollexfen  iiiaDe  it  tJjjcc  ClUEfiionS. 

Fifft,  %\l  tbe  Patent  to  tbe  Company  be  gooU. 

Secondly,  %{  gooD,  tf  tlje  j^ing  bp  biS  fubfcquent 
Cbnctcc  ban  ijitjcn  potoct  ta  t(je  ©niUcrfitp  to  pjtnt 
iiotujitbffanDuiB:. 

Thirdly,  %{  gootJ,  if  tbis  QSton  lies. 

Cbat  J'i)?tnt!ng:  is  a  Cbing  of  publick  afe,  ifil  appa- 
rent, ano  vpattecs  of  law  onu  Religion  ougbt  anB  a!= 
ioaps  toas  unocr  tbc  immebtate  Care  anD  toobernment 

H  h  Of 
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of  tijc  fi^tiig  h  fo?  it  is  a  Conijcpance  by  MjicFj  ^m 
conniuiniciitc  tijrir  fiottons  in  tlje  mofl  publick  fanner, 
aiiD  uittij  tljE  mofl  lailliiij  3loip?effion  ^  niiD  tIjctcfo?e  if 
tljep  ni*c  500D,  tl)ic  10  a  Queans  to  fp^eati  tljcm,  nnD  to 
ffiue  tljcni  a  nio?e  iJifftifii)e  Jnflueiice  5  anD  if  tfjcp  are  baD 
iI5ot(on0,  t\M  is  lilictDtfe  a  Q^etOoD  to  rp?eaD  tfje  0pif= 
chief  luitJcr.  Jit  tD^is  an  39  inucntcD  in  tlje  Cime  of 
H.  6.  nnD  bp  bid  Care  bjouffbt  oDec  bitbcr,  atio  be  grant' 
CD  tbc  folc  pointing  of  feme  'BooUS  to  Tothill. 

CbC  Stitute  of  Monopolies  bas  a  Provifo,  tbat  it  fljall 
not  crtcno  to  letters  I3)ateiits  grantco  to  Companies  ^ 
ano  tbc  act  of  pnntinff  maue  U\  tbe  Cime  of  King  Car. 
2.  Sedi.  23,  2^.  bas  a  Provifo  fo?  tbe  ppilcge  of  ^iU\u 
ins,  gtaiuen  bp  tbe  iMn^  o?  bis  P?og:cmtojs.  Moor  673. 

Dodd  fatD,  tbnt  a  (^?ant  foi  tbc  folc  Pointing  of  lata 
is  gooOj  anO  In  tbis  Court,  Mich.  22  Car.  2.  Rot.  237. 
tons  a  Cafe  bctluccu  Roper  anD  Streater  ;  Roper  baO 
bmiijljt  of  tbc  Ci'ccntojs  of  031.  Juftice  Crook  tbe  tbirn 
jpatt  of  l)iQ  Eepo?t0  ^  Streater  b'^D  a  0^ant  from  tbe 
twns,  nnD  p^inteD  upon  Roper,  upon  tobicb  he  b^oU'Ujt 
an  aaion  of  Debt  upon  tbe  Statute  of  14  Car.  2.  Streater 
pIcaDeD  tbe  IMng's  <©2ant,  upon  tubicb  Roper  Demur reD, 
auD  aDjuDffcD  fo?  tfje  plaintiff  ^  but  it  teas  after  reverfed 
in  Parliament.  ^nD  tbC  Cafc  Of  tbe  Company  of  Sta- 
tioners anti  Seymour,  tuberc  an  33ton  luas  b?ouffbt  bp 
tbe  Company  QQciwtt  Seymour  fo?  p?intin5  Of  an  Qlma- 
nacl?,  anti  founo  tjpon  a  fpecinl  2JerDlct,  tbat  it  tuas  a 
Cop?  of  Gadbury's  Almanack,  anD  tbat  t&C  jfcaffs  in  it 

toere  tbe  fame  tolncb  luerc  in  tbe  Common  p?aj;er,  anD 
tbat  Seymour  baD  a  patent  from  tbc  "^in^-^  but  aDiuttyeD 
arjainft  bim  ^  fo?  tbe  folc  p?lntlnii:  teas  grantcD  to  tbe 
Compaiu'  befo?e»  Jt  is  true  tbcfc  actions  lucre  b?ouQ;bt 
upon  tbe'  @;tatute  of  14  Car.  2.  lubicb  is  erpircD  ^  but 
tbat  Statute  DtD  not  gtuc  a  Eiubt  but  onip  an  action  of 
Debt,  fo  it  is  no  0b|fction  to  fnp,  tbat  tbis  aaion  is 
tbc  fame,  as  tbofe  asions  lucre,  lublcb  lucre  b?0UQ:bt 
upon  tbat  €)tatute  ^  fo?  tbe  Eigbt  of  pointing:  iLatu 
TBoohs  nnO  aimanacktJ  refis  upon  tbc  (J5?ant,  anD  tbe  aa 
bv  tbc  C(Llo?D3  afTign,  &c.  nDmits  tbat  it  i$  a  Eigbt  and 
Jiitcrcft,  nnD  not  "onlp  a  p?tb!leffc :  anD  in  tbis  Courf, 
Hill.  35  Car.  2.  luns  tbC  Cafe  bettoccn  tbe  Company  of 
Stationers  anD  Wright,  Inbcrc  the  Company  b?OU0;f)t  an 

Adion  fur  Cafe  upon  tijis  Patent,  nntJ  ficiucD  t&e  Claufe 
2  *  tu&icD 
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tobicd  p?o6(bit£li  p^intitiff  0?  Jmpoittng  bp  ot&crsf,  anu 
quod  t&e  DcfetiDant  (mponcn  pfalnt'OBaofeg  ;  tbe  Defcn« 
Uant  pleaDEO  tfjc  S)tatute  of  25  H.  8.  aDjuUgcD  fo|  t5e 
pamtifF* 

€:6e  Second  Queftion,  3f  tlje  fubfEqueiit  <©iant  aijoili^ 
CO  tfje  fittt,  0?  gaue  autJjo^it})  to  tlje  Univerfity  to  p|int, 
contcacj)  to  tOe  C&nctec  of  tDc  Company. 

Cljat  it  (0  a  EiffDt  o?  31ntcte(t  (je  IjaH  pjolicO  befo^^e, 
aiiD  Seymour'0  Cafe  (0  ait  autbo?(tp5  atiD  fo?  tOe  pa« 
tcnt0  of  tlje  8th  aim  nth  Car.  I.  tlje  laft  10  but  a  Con* 
ficmatton,  fo?  if  tbep  ace  ttoo  #?ant0,  tben  tljc  pica  io 
Houble.  Cbe  mom  of  tlje  patent  ace  genctal,  of 
Books  not  prohibited,  though  contrary  to  the  Patents  of 
other  Perfons,  iDljiclj  (ECJo^Ds  ate  not  to  bc  talicn  in  tbat 
@)cnf£  a0  to  txttnu  to  all  'Book0  tobatfoeijer,  but  to 
'^oofe0,  of  toljicb  no  one  bat)  obtaincti  tfje  fole  Inteceff 
to  p?int;  fo?  tbc  Univerfity  being  a  place  of  learning:, 
it  ton0  gtantcn  to  tbeni  to  p?int  1300^0  fo|  tbeir  Ofe 
tbcre,  ant)  not  to  come  to  London  foi  tbcm ;  and  t&e  ^ct 
of  pacliament  i0  a  Comment  upon  tbi0  Cbarter,  fo| 
tDben  it  comc0  to  tbc  Claufc  rclatino;  to  tbc  Univerfity, 
tbe  mom  ate,  Quod  vide,  toljicb  e]cplain0  tbe  Cbnrtcr, 
fo?  in  mafeiuff  tbefe  CbactEr0  tbe  MUm  Dio  not  intend  tbe 
Univerfity  to  bt  'BookfeUct0,  but  gaDc  tbcm  potoet  to 
p?int  fo|  tljcit  oton  ConUcniencc ;  ano  tbe  Cafe  of  Sey- 
mour ajeU)0,  tbat  tbc  ji^ing'0  latcc  licence  m  not  giije 

a  Power. 

objedion,  ^bat  if  tbc  Cbattec  i0  goon,  tbe  p?icc  of 
'Boofe0  U)ill  bc  cnbanfeu ;  but  tbc  Statute  of  25  H.  8.  pjo-- 
Ditie©  againft  tbi0  !3l9ifcbief. 

'^^z  mom  of  tbe  Cbactet  to  tbc  Company  arc,  Po- 

teftat.  authoritat.  privilegium  &  licentiam  omnes  be  omni- 
modos  libros  Pfalmorum,  &c.  pjoljibitinij  alios,  luljicb  10 

tantamount  to  tbc  folc  pointing;,  tbo'  ibiim  10  nit  luitbtn 
tbe  Cbactet  ^  anu  tbi0  toa0  ob|cctco  in  tbe  €arc0  citcti  aim 
ober-rulcD  5  aiiD  tberefo^c  be  p?apcD  JuOsmcnt  fo?  tbe 

Plaintiff. 

90  fo|  tbe  third  Point  tbccc  10  no  Doubt  in  tbat,  if 
tljcp  babe  an  Jntccett,  &c. 

Holt  econtra :  jpe  acgucD  tbc  ficfl  point,  tbat  tbc  Jatng: 
miffbt  gcant,  &c.  but  tbe  onlp  Clucaion  i0,  if  tbe  King 
bp  tbe  Cbattec  of  King  james  10  fo  teficaineo,  tbat  be 
coulD  not  grant  fucb  libertp  to  otbcc0  5  anD  a0  to  tbis 

Hh  2  be 
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8e  taiU,  t&nt  tte  lOo^tJS  nio  not  Ucff  t&e  fole  Jntctcff,  ct= 
tljft  tafeen  Ongle,  oj  tooetftct ;  oiiti  tompfiieD  it  to  tfic 
Cafe  of  a  <©?ant  de  feparal.  pifcarii,  &  libera  pifcarii, 
t&e  one  i&  a  libcttp,  tljc  otljec  an  3Interc(t.  IDe  ejfftefD 
tbat  tlje  mn  bnn  l^otoet  to  ffcant  t&e  l^Kntfno:  of 
'Boohs  concecmnjj  Eeliglon  o?  Ldto,  anu  at)mtt0  it  to  Be 
an  3Intcteft,  but  not  a  fole  3intece(f  ^  antj  tijat  t(je  fdloiDs 
of  tbe  p^obtbitfou  Do  not  amount  to  a  ^jant. 

COete  ate  ttoo  JSfntis  of  lii)?oljtbftion  5  tbe  Firft  tobfcfj 
p|o!)ibit0  a  Cb(ng  toblcb  ttia0  unlaujfui  before,  as  in  tlje 
Cafe  of  laafte  in  Cbnccbfs  •-,  1 1  Rep.  49.  Cbc  Second, 
tobicb  maheg  a  Cljinop,  tobfcb  tDa0  latoful  before,  to  be 
unlatuful,  as  to  nepatt  tbe  Eeaim  after  a  p?oblbftion.  ' 

UX^ttt  a  ©?ant  map  babe  a  reafonable  Conffi-nttioii 
befo?ej  it  f&al!  not  be  carcieD  furtbcc  bp  Jniplication,  00 
Davis  5<;.  atiO  tl)t  Cafe  bete  i0  ffrongct  tban  tbe  Cafe  in 
Davis,  fOJ  bete  it  i0  a  P?CtOptii)e  of  Power,  ftjbtcb  is 
moje  (fronglp  antiejceU  to  tbe  lS)etfon  of  tbe  jQ^ing  ^  and 
tbcre  it  is  onlp  a  p^cropttue  of  Inrereft  ;  tbi0  p^cibtbi- 
tion  being:  an  da  of  «^di)erntttent  tietftmine0  toitb  tbe 
Deatb  of  tbe  IttinQ:,  Latch,  n^.  and  Palmer  422.  ano 
Latch.  58.  anb  if  tbe  ISing:  bas  p?obibiteti  be  map  affo  cn- 
fatfff ,  fo}  be  cannot  p2obtbit  blmfelf  5  fo  p?af ed  3fuba;mcnt 
fo?  tbe  Defendant.       -^  ,  "  •  ■     -^" 

€be  Coirrt  enclincd  fd)  ttfe  DTOdafnt,  and  fafd,  tbat 
if  it  toii0  not  fo?  Seymour'0  Cafe,  tubicb  tbep  tbougbt  a 
batd  Cafe,  tbep  toould  babe  giben  Jnogmcnt  upon  tbis 
argument,  fo|  tbep  bad  in  effect  declared  tbeir  ©pinions 
tipontbi0  Point  in  tbeir  EefoUition  in  tbe  Cafe  of  tbe, 
Eaft-India  Company  ;  but  in  Eegard  of  Seymour's  Cafe, 
tbep  bjould  babe  anotber  aigument  ^  and  tbep  faid,  tljat 
tbis  is  a  P?crogat(l)c  of  Power,  tobicb  tbe  j^ing  could 
not  grant  fo,  but  tbat  be  migbt  tcfume  it  ^  but  otijetiDifc 
it  i0  of  a  <^?ant  of  an  Intereit  i  Ideo  Curia  advifare  vult. 


Term. 
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THIS  Term  began  with  the  Swearing  George  Lord 
yefferiesy  Baron  of  Wem^  formerly  Chief  Juftice  of 
the  King's  Bench,  Lord  Chancellor,  in  the  Place  of  North 
Lord  Keeper,  who  died  this  Vacation  j  and  Sir  yohn 
Iremr^  Speaker  of  the  Houfc  of  Commons,  Mafter  of 
the  Rolls,  in  the  Place  of  Sir  John  Churchill^  who  died 
likewife  this  Vacation  ;  and  of  Sir  Edward  Herbert,  one 
of  the  King's  Counfel,  Chief  Juftice  of  the  King's  Bench, 
in  the  Place  of  George  Lord  Jefferies  i  alfo  Walcot  a 
Judge  in  R.  S.  died ;  and  Serjeant  Ne'vil  was  made  a 
Baron  of  the  Exchequer,  in  the  Room  of  Wright,  wfep 
went  into  R.  B. 

Anonymus. 

I.      A      N  9ttmfn{(fcat0|  pleaHcU  plene  adminiftravit'; 
/\     and  upon  Ifliie  founo  fo|  t5e  l^Iaintiff,  aim 
r\    tnoUcD  in  atrcff  of  llutigmettt,  tbat  aomfiif- 
'^  "^  flration  tDa0  committEO  &p  t\)z  Archbilhop  of 
York,   Mjere  tfje  Jntettate  OaD  bona  notabilia  in  Lon- 
don, anD  tijat  XW  appeared  toitbtn  tlje  Eeco?o  ^  Curia, 
if  tbtd  foai}  upon  a  Demucccr,  tljep  tooulD  (jabe  taken 
Bottce  of  it  X,  but  noui  tde  Cafe  being  ttfcD,  anD  tbs 
poncffj)  of  it  apina  tbc  Defennant,  tljep  tooulo  not  j 

ideo  Judgment,  niil. 


Anony- 
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Anonvmus. 

2.  A   Jointure  fg  maUe  to  n  iTemr,  of  Doufee  (n  Lon- 

f\  don,  iDDtCf)  arc  burnt  Doton  ^  Baron  and  Feme  ta 
tftc  Slntcnt  to  raife  a  long  Cerm  foj  butiotng  tfjfni  n= 
gam,  IcDp  a  Fine  upon  an  ^grrrmeiit,  tljat  tbe  Feme  Hjal! 
fjaue  ber  Jointure  out  of  t(je  refcrDoti  Ecnt  of  tlje 
J^ouffs  :  Ruled  tOat  tlji0  Finefinti  not  teftropcD  fjer  Join- 
turc,  but  onip  enurco  to  a  particular  purpoCe  to  raife 
t()t0  Ccrm,  anH  tOat  (tjc  fljall  OaDe  tDe  li^ent  ^  nnu  tftat 
it  fljall  not  U  fubjca  to  tfte  £^cbt<3  o?  Cljargcs  num 
Once  [)ci:  Jointure, 

Mafon  and  Welland   1 

3.  ^r  H I  s  toas  an  Aaion  fur  Cafe,  (n  ftJbicb  tbc  piain= 
JL    tiff  nrdarfU  tbat  in  ConOUcration  tbat  be  toonio 

permit  tlje  Defcntiant  to  orcupp  InnH  of  tbe  plaintiff's 
fo?  one  pear,  tbat  be  toouin  giuc  bim  fo?  it,  a0  mucb  ao  it 
toasf  tlio?tb  j  Non  alTumpiit  pieabfO,  ano  a  Verdia  fo?  tbe 
IpIaintifF  ^  aiiH  ncm  moDeti  in  ^rrcft  of  Judgment,  tbat 
an  Sctiin  Doc0  not  lie* 

Thompfon  argucD  tbat  an  miction  uoes  not,  becaufe  it 
ig  in  tbe  Eealtp ;  antJ  cltcO  3  Cr.  242,  786,  859.  2  Cr. 
668.  I  Cr.  414,  415.  Jones  564. 

Poiiexfen  nrgucD  tbat  tbe  action  UiO  lie,  ann  faiD,  tbat 
if  J  contraa  to  giue  fo?  mp  UoDging,  0?  fo?  fucb  n 
€bonibcr,  m  mucb  a0  it  i0  fiJ0?tb  5  tbat  tbic  10  a  gooo 
Contrfict,  anD  if  fo,  tben  an  9aion  iie0  upon  it,  ann  \)z 
ccum  not  babe  an  aaion  of  Debt,  faccaufc  incertain, 
(ubicb  JuHice  Withens  tJcnicD,  anD  fain  tbat  an  action  of 
^ebt  tuoulD  lie  upon  a  Quantum  meruit,  atjcrring  tbat 
|)e  DrfcrDfli  fo  mucb,  a0  a  Capio?  fo?  making  Cloatb0,) 
fo  tbat  be  cugljt  to  jjalje  an  Aftion  fur  Cafe,  0?  no  otbcc 
action  ^  tbe  Court  inclincD  tbat  it  Dio  not  lie  5  fed  adjor- 
natur ;  puis. 


James 
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James  and  Trollop ;  de'vant. 

4.  "np  H I  s  Cife  tnag  acain  fpofec  to  Op  Trindar  fo?  t&e 
1  }3fainti{f  iti  tfje  mrlt  of  €t:co?,  niiD  it  ttias  iti- 
OffcD  on  bp  fjiiii.  tijat  tljis  DecD  toas  Oefojc  Ctme  of 
99cmo?|»,  ano  ti)etefo?e  not  pleauable ;  tljat  tlje  8)cffin  of 
tOc  Prior  luns  Uketoifc  befo.2c  Cime  of  Q9cnio?p,  auD  fa 
not  ilTualilf,  no?  triable  bp  a  3lutp  ^  tOat  a  lap  15ctfoii 
toilg  not  capable  of  EttbCS  en  prender,  antj  tljat  tf)E 
Council  of  Lateran  [jau  refIo?eD  all  €;itDc0  to  tlje  pjoper 
}2)a(!o?0. 

Holt  econtra :  cijat  lubctc  a  Dccu  bEfo?e  Ctmc  of 
C^cnio?p  i0  fuppo?tcn  bp  Clfage  after,  fucO  Dceo  is  pleaD' 
able  ano  cooo  ^  bnt  tbat  tljc  'Books  inOtclj  {i\^,  DecDS 
before  Ctme  of  a5emo?p  fljall  not  be  plcaoeo,  are  to  be 
intenDeU  DeeDS  of  fuel)  liberties  anD  jframbiftiEi,  as  can- 
not be  cla'metj  0?  fuppo?ter>  bp  QJfage  in  pais :  3S  if  one 
claim  ©aoos  of  Felo  de  fe  bp  DecD  before  Cime  of  a9e« 
mo?p,  Ije  cannot  fl^cU)  Ijis  DeeD  anB  fap  Virtute  cujus, 
&c.  but  nuitt  fl)cU)  an  anticut  Confirmation,  0?  a  Claim 
ano  aiioiuance  in  Eire;  fa  in  tbis  Cafe  if  tbey  Ijati  plean= 
cB  tlje  ^zity,  anu  rclteD  upon  it,  Virtute  cujus,  &c.  it  bao 
been  naugljt ;  but  uiben  thep  HjeU)  tlje  Deeo,  anO  Iikeujifc 
an  Ofnffe  to  fuppo?t  it,  'tis  fuSlcient.  as  to  tfje  juries 
not  trpmg  a  ©cifin,  c|  'COinij:  befo?e  Cime  of  S^cmo?p, 
fje  faio,  lOcp  tso  it  \i\  Zml  of  aii  l^?cfcriptions.  3s  to 
lap  l^eifGns.  not  bcino;  capable  of  Citlics  en  prender,  bjS 
it  fo  5  but  ftirc  tljcp  mere  capable  of  Citljes  bp  Retain- 
er, upon  a  Compofition,  ano  tljat  tljis  toas  m  mo?e 
tban  a  Modus  pnping  fo  muclj  ^  anU  fo?  t!;e  Council  of 
Lateran,  if  it  fljouin  IjaDe  anp  Sinfluencc  upon  tljis  Cafe, 
it  tooulD  Deffrop  all  tlje  Modus's  in  England  5  anO  fo  |}C 
p?ap£0  tljat  tfje  JjuOament  mtgfjt  be  nffirmco. 

Herbert  Chief  juftice  faiD,  tljat  all  l^?efcriptions  are 
founUeD  upon  a  8)uppofition  \\\  laU),  tijac  at  tije  fitff 
tijerc  U)as  a  (©?ant,  tljouiji)  noU)  not  to  be  pjoouceo  ^  anD 
tljouglj  it  falls  out  in  tOts  Cafe,  tIjat  tlje  #?ant  is  p?0' 
DuceD,  (l)all  tljat  make  tljc  Cafe  tbe  luojfe  ♦*■  bp  no  ^ean^:. 
9110  as  to  its  being  befo?e  STime  of  si9niio?p,  ije  ap- 
pjoucD  tf)c  Difference  taken  ^^  Holt,  tDat  loljere  a  DeeD 

before 
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beto]t  Clnie  of  £0mmv  of  a  ^(jing  Uiljlcl)  mnj)  be  claim' 
CD  bp  dlfiiffc,  10  lip  afiiffe  fuppo?tcD,  fuel)  DeeQ  map  be 
pifiiDfD,  Sec.  v\  ithens  concucrcD  as  to  tljc  €)Ubvtcince  of 
tl)r  l^lcaDlng  ^  but  tubetbrr  it  be  not  Informal,  &e  UioulD 
fOnfiOCC  5  anU  fO  Curia  advifare  vult. 

Friend  and  Bouchier. 

5  r  TPON  a  fprctal  (IlPrtiict  tbe  Cafe  tnag,  A.  fcifcO 
\_1  of  Lniitts  in  fee,  baD  JlTue  Dorothy  (jiiS  Dauglji 
tet,  marcien  to  Richard  Hopkyns  ;  anO  9  Car.  i.  ije  mabe 
bis  (TUill,  bp  Uil)!C()  Ijc  UeUifcU  bi3  lanO  to  Dorothy  fo?  bet: 
■ji  !fc  ^  ano  aftrt  brc  Dcceafe,  to  ber  firft  ®on,  anD  tbe 
l^fitB  of  bi0  ISobp,  &c.  fo  to  bft  fcconD  ®on,  &c,  aiiD 
to  tbe  otljcr  %oi\q  of  Dorothy,  anD  tbe  Cpeiro  of  tbeic 
l?ctiir0  ^  antj  after  to  Richard  Nelfon  fo?  Life,  ai'.U  tOeii 
to  l)i0  fir(!  €)on,  aiiti  tbe  iDfirs  cf  bis  15oDPi  anb  fo  to 
tbc  ©CConD,  anD  tbe  OtOrr  %)OnS  of  Nelfon  in  eadem  for- 
ma ;  anD  fo?  Default  of  f«cb  lITue,  to  one  Elizabeth  Jones 
in  jfce ;  anD  after  bis  COill  finifljcD,  anD  Moic  tOc'l3ub- 
fication  of  it  be  aDDeti  tbts  Claufe. 

Memorandum.  The  Intent  and  Meaning  of  the  Tefta- 
tor  is,  that  Dorothy  fhall  not  alien  the  Lands  given  to 
her,  but  that  they  fliall  be  to  her  Heirs  Males,  and  for 
want  of  fuch    liTue  to  Nelfon^  &:c. 

Dorothy  baD  JiTiie  Richard,  anD  Dp'D  ^  Richard  IjaD  JD 
rue  Henry,  anD  Dp'D  5  Henry  DieD  tUltbOUt  JfTuc  ^alc, 
bailing  a  Dauijbter,  COife  to  tbe  DefcnDant  -^  upon 
tobom  Elizabeth  Jones  eiitereD,  anD  maDe  a  leafe  to  tbe 

J91aintlff  ^  &  C\  fuper  totam  materiam,  &c. 

Poliexfen  fo?  tbe  plaintiff  faiD,  tbat  it  tuas  not  tbe 
Intent  of  tbe  Crffato?  to  talte  mo?e  KegaiD  to  tbe 
Daiiffbtcrs  of  tbe  @)on  of  b!S  otnn  ©augbtets,  tban  to 
tbe  Dauffbters  of  bis  oinn  Dauubtec  5  anD  fo  tbe  3intent 
of  tbe  Memorandum  tuas  to  teilcain  tbc  Call  general, 
tobicb  teas  erp^efs  anD  apparent  in  tbc  TSoDp  of  tbe 
fiHill,  to  an  €ffate  in  ^aifi^alc  5  fo?  if  bis!  Defign  tnas 
tbat  a  jfeniale  fl)ou(D  balie  baD  it,  be  tnoulD  baUe  limiteD 
it  to  tbe  Dauffbtcrs  of  W  otnn  Daugljter,  tubo  toere 
mo?e  near  to  bim,  tban  tbe  Daugbters  of  tbe  €)on  of 
1)10  Daiigfjter :  HnD  De  contpaceD  tOis  Cafe  to  Altham's 
2  Cafe 
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Care  in  tljc  8th  Report,  tofjict  tuasi  a  (©(ft  to  one  ano 
Ijis  |)c(c0.  Habendum  to  ()im,  ano  tlje  Dzits  of  Ijijs  Tdo-- 
Dp  ^  tljc  <©eiuralttp  of  tlje  (5a5ift  in  tlje  jp)?cnitir£0,  is  rc« 
firaiiieo  aiio  IcflencD  bp  tfte  Habendum  ;  ano  liefiDeg  fje 
fniO,  tf)at  t(jC  motOS  of  tlje  Memorandum  arc  plaitt,  tljat 
fuel)  teas  1)10  intent,  fo?  Ije  fato,  t&at  1)10  Jntent  aitB 
^eanfiiB  toa0,  tljat  Dorothy  (ijoulD  not  Ijaue  poujcc  to 
fliifu  5  quo  minus  tlje  laiHJ0  fljall  come  to  ijet  i)zit& 
fl0alC0,  ano  for  want  of  fuch  Ifliie  to  Nelfon,  toljcte  tbC 
£00200  fuch  Iflue  ougl)t  to  be  unDerftooo  pm&  ^alc0, 
nnO  to  be  all  one  ut  R  fuerunt,  and  for  want  of  Heirs 
Males,  &c.  ant  be  faio,  tljat  if  tbe  a21o?ii0  lucte,  That 
{he  (liall  not  ahen,  &c.  but  that  the  Lands  (hall  come  to 
the  Heirs  Males  of  her  Body  ;  and  for  want  of  Heirs 
Miles  of  her  Body,  then  to  Nelfon,  &c.  it  would  have 
been  clear  5  and  he  prayed  Judgment  for  the  Plaintiff. 

Williams  fo?  tbe  Defendant,  and  fje  confiDereo  tobat 
fea0  tbe  gintent  of  tbe  Ccttiito?,  ano  be  fato  tbat  it  ma 
platnlp  e):pie(rco  in  tbe  5Bill  ^  anO  toljere  it  i0  erp^cflff 0  itt 
tbe  caiiU,  tbcte  fljali  be  no  Cffate  raifco  bp  Implication, 
antj  tbe  a?ffatc0  in  th'^  mill  are  30  plainlp  ano  aitificiallp 
eiepjcHeo  a0  can  be  5  ano  to  nin^e  anp  contrarp  Con^ 
(fcuctlon,  iDOUlo  be  to  oppofe  tbe  Eulc0  fo?  Conffructioii 
of  COtlls,  ana  to  oppofe  tbe  gjntcnt  of  tbe  Cettatoj  in 
tbi0  UM,  ano  tbe  Jntcnt  of  tbe  mill  it  fcif.  f^z  faio 
tbat  tbe  Eitle  10,  tbat  tbe  gjntcnt  ajaU  be  obfertieo,  but 
not  bcpono  tbe  iKIo^o^,  0?  contcnrp  to  tijcm  ^  anO  be  faio, 
if  it  be  ncceffaip  to  make  fucb  Conftiuaion  upon  tbis 
Claufe,  it  map  be  ertenOfO  fo  a0  to  giuc  an  €ftate  tail 
to  Dorothy ;  anO  if  tbi0  fljall  be  tbe  ^^eaniniy,  tben  tbi0 
Claufe  tnill  oDertbJOto  tbe  Cdlill,  ano  be  contraotao?p  to 
ft  felf  5  fo?  lubcie  be  fap0  tbat  hia  3intent  1a)a0,  tbat  flje 
ftall  not  babe  J^otoer  to  alien,  l!)c  tljail  babe  Ipotoer  if  it 
be  an  Cftatc  tad  in  Dorothy,  anO  flje  map  bar  bet  5iffue 
bp  line,  anO  tbe  Eemainoer  b^  Eccoberp  ^  but  tbe  true 
Q^eanino;  of  tbe  Claufe  lDa0,  to  aoo  a  EcCri8ion  to  Do- 
rothy, toljicb  tbe  ;2;eflato?  tbougbt,  tbat  (be  bao  not  be« 

f0?e  bp  tbe  Lab)  ^  be  CtteO  Dyer  171.   1  Leon.  147. 

Herbert  Chief  Juftice  faiO,  tbat  in  bi0  3inDn;mcnt  tbt0 
tDa0  a  plain  Cafe,  anO  tbat  tbe  Jntent  toas  "but  to  aoo 
a  Claufe  of  EeflriSion,  lubicb,  a0  tbe  €cftato?  tbouijOt, 
&c  bao  not  oone  befojc  ^  ano  it  10  not  like  to  tlje  Cafe 

I  i  of 
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of  Altham,  fo?  It  IS  tlje  ©Cice  Of  tfje  Habendum  to  te« 
ffrain  tlje  <S5encralitp  of  t(je  f  Kmifleg  5  miD  tftere  t&e 
mom  flfc  ill  tDc  Dcr|»  m  of  limitniff  tbe  €ftate;  but 
t)m  tljcp  tDfte  at  anotbcc  €ime,  tofjcn  f)f0  Cljoufffjtg 
toere  not  cniplopeu  about  limiting  an  Cflatc,  but  p?oW-- 
Ding  tijat  Ojc  to  toljom  tlje  Cffntc  teas  gibtn,  l^oulD  not 
DffrauD  tl)c  6ift  ^  ano  toljece  tbe  22Io?Dg  are,  That  his 

Intent  and  Meaning  was,  that  (he  (hould  not  alien,  &c. 
but  that  they  (hall  be  to  her  Heirs  Males,  (i.  e.)  Heirs 
Males  according  to  the  Intent  and  Meaning  of  his  Will; 

ano  of  fucO  ©pinion  toao  t!je  whole  Court,  anD  gaue 
31uOgmcnt  foi  tlje  Defenbant. 

Herbert  Chief  Juftice   agikeO  Pollexfen   Fjofa  it  toOUlD 

biibe  been  if  tbe  mom  in  Aitham'0  Cafe  bad  bun  in 
a  ariaufe  bp  it  felf,  bp  toap  of  Eecital,  tobicb  nio?e  w 
femblrs  tbtd  Cafe,  tban  tbe  Cafe  of  Altham  a0  it 
noto  10, 

Mafon  and  Welland  ;   devant. 

6.  np  H  I  s  Cafe  toas  niobcn  again,  anti  tDe  Court  fa(D, 
J  tbat  tbfp  ban  pcrufeo  tbe  'Boofe0,  and  tbat  tbofc 
citeD  bp  Thompfon  ace  all,  tDljere  a  Ecnt  in  certain  i0  ire- 
ferDcb,  anb  tbecc  tbc  lato,  toljece  tbe  Cbing  fnbourg  of 
tbe  Eealtp,  toill  not  permit  an  action  quite  pcrfonal  to 
be  b?ou5bt,  but  tntll  teHrain  tbe  pattp  to  W  P?opec 
action,  tuitbout  confounoing  of  tbcm  5  but  bete  if  tbi0 
aaion  iioe0  not  lie,  tbe  partp  ajall  be  tuitbout  Remebp. 
tDbicb  tbe  latD  tnill  not  permit,  fo?  an  action  of  Debt 
Doe0  not  lie  becaufe  it  i0  incertatn  ^  anb  fo  tbere  can  be 
no  Diflref0,  becaufe  tbere  i0  no  Ecnt^  iDbercfo?e  t\^\^ 
aaion  i0  tuell  b^ougbt,  aiiD  3!"Dgment  tDa0  z^'^^^'^  foi  tbe 
I91aintiff  una  voce. 


Dolby 
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Dolby  iind  Harris. 
7.    A   N  Action  of  Debt  toa0  b^ougOt  upon  a  "Boiift 

l\  ninoe  Guardianis  &  fuperviforibus  Pauperum  Ad- 

derbury  ^  tljE  ^OcfcnDaiit  pIfaOfti,  tbat  tijctc  tocre  otijcc 
€ljiircljtDacOen0  not  nameo  ;  tfjc  13laint!iif  rrplicB  tDat 
tbcre  tufte  not,  ano  upon  tijfis  tbete  was  a  Demurrer  5 
aiiD  it  teas  moucB  bp  Pollexfen,  tbat  tbe  Dcfenoant 
migbt  anftocr  obcc;  but  Blencow  011  tbe  otbct  ©ioe  faiD, 
tbat  tbC  TConD  toaS  maoe  Guardianis  Ecclefio!  Paroch. 
Adderbury  &c.  anD  no  petfon  namcD,  fo  (nccrtaiii,  fo? 
it  ousbt  to  (beto  tobo  toete  CtiitcbU)arDen0  ^  but  it  \ra0 
anfwered  tbat  it  toag  tocll  cnouffb,  fo?  it  i0  a  Defcttp. 
tion,  80  to  the  Bi(hop  of  London ;  but  tben  it  tijasf 
ntOUcD,  tbat  it  tt)a0  Guardian'  Eccles'  de  Adderbuty  per 
nomen  Guardianorum,  &c,  SnD  Guardiani  cannot  be  tb^ 
Ocfcttption  of  a  Hngle  Ipetfon^  ani)  of  tbl0  Optniott 
b)a0  tbe  Court ;  fo  b^  Confent  tbe  TBonD  being  mabe  to 
fabe  tbe  I3atin)  battnlefg  from  a  poo?  s^an,  tbc  Defcn* 
Dane  pleaDeH  Non  fuemnc  damnificati. 


Anonymus. 

8.  "p  H  E  \po\icp  of  aiTuranw  tuit  until  tbe  ^bf? 
1  fljall  babe  enbeb,  anD  be  Difcbargeo  of  bei; 
(Hopage ;  atrlDai  at  tbe  \poit  to  inblcb  (be  iDa0  bounir 
(0  not  a  Difcbarge  till  (i)e  i0  unlaHeo  ,  Per  totam  Curi- 
am upon  a  Deroutret* 


I  i   3  Dorring* 
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Dorrington  and  Edwin. 

9.  \  Replevin  bp  Plaint  MS  Tuctl  in  t\)2  Sheriffs 
£\  Court  of  London,  ntiD  Pledges  tljcre  foiinli  de 
retorno  habend*  H,  &c.  tljiS  piaint  toa0  tCHloUcD  ncco^D. 
ins  to  tIjEir  Ctlftom  into  tbe  Mayor's  Court,  anH  aftf  c  uu 
to  tlje  King's  Bench  bp  Certiorari,  anD  tttat  Oyer  of  tlje 
Certiorari  befnff  DfiiiantiED,  tlje  partp  DEdaicD  in  n.  b. 
anD  upon  tljlSJ  a  Return  awarded,  anD  upon  nn  Elongat. 
returned,  a  Scire  facias  tocnt  flgainft  tlje  Pledges  in  the 
Sheriff's  Court  of  London  ;  anD  upon  t&IS  toa0  a  De- 
murrer. 

Cbe  Queftion  tuns,  COIjctljct  tlji0  Cafe  bt inti;  leniobeD 
bp  Certiorari,  tlje  Pledges  in  tbe  inferior  Court  are  UiU 

cbatffeD  5  02  tDlietljcc  tbep  teniatn  liable  to  be  cijarseD  bp 

tbi0  Scire  facias. 

Pollexfen  argucD,  tbat  tljcp  are  DifcbarffcD,  anD  in-- 
CanceD  in  tbe  Cafe  of  a  Corpus  cum  caufa ;  tfjece  tljep 
Declare  bere  de  novo,  anD  tljc  i^?occeDinfl:0  in  t&e  infccio? 
Court  are  e nDcD,  onD  tbe  "Bail  tbcre  not  anftorrnble  bcie, 
but  T5ail  de  novo  put  in  5  but  faiD  be,  fomc  toouiD  Dlf{in« 

CUlIb  bettoeen  a  Certiorari  anD  an  Habeas  Corpus,  but  tbe 

true  Difference  10  bcttoeen  a  Replevin  by  piaint,  anD  ti 

Replevin  by  Writ ;  tobfre  it  i0  tj)  Writ,  tlje  Pledges  np^ 

pear  at  tlje  Court,  toljere  bp  Plaint  tbep  Do  not  5  anD 
tobert  tbep  Do  not  appear  at  tbe  Court,  tbep  are  not 
cbargeable  5  be  citcD  i  Cr.  446.  2  inft.  340,  2  h.  6. 2, 3. 
anD  upon  a  Pone  0?  Recordare  notljinff  10  temobcD  but  tbe 
Plea,  tbe  tobicb  beino:  bp  13Iaint,  no  l^lcDffc0  appear,  nnrr 
tberefo^e  tbep  are  not  liable  5  anD  beQDc0  t()t0  is  toe  tir(! 

Cafe  tDbere=ebCr  a  Replevin  tDa0  remobeD  bp  Certiorari ; 

but  aDinitting  tbat  tbep  fljoulD  be  liable,  pet  a  Scire  facias 
(ball  not  ilTue,  till  tbe  Sheriff  return  upon  tbe  Pluries  quod 
averia  elongata  funt^  anD  in  tbi0  Cafe  be  baD  rcturncD 
upon  tbe  Retorn.  habend.  xdW^  i0  before  tbe  Cime  tbat 
tbe  Scire  facias  liC0  ^  F.  B.  74.  F.  anD  fo?  ti)I0  Caufe  be 
Kai»eD  tbeic  auDgment. 

Holt  econtra.  ^e  faiD  tbat  tlji0  Scire  facias  iS  fomiDcD 
Upon  tbe  Statute  of  Weft.  2.  cap.  2.  fo?  tbe  Ctifc0  Of  Ha- 
beas Corpus  be  aDmitteO  tijem,  foj  tbep  Declare  bere  de 

^  novoj, 
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novo,  aiiO  tl)C  TSatl  in  tfje  inferior  Court  arc  DifcfjargcD  5 
anD  tljc  Eeofoii  10,  becaiifc  tlje  IpJerfan  of  tlje  partp  be 
I'lio;  remoueD  Ijitljer,  tlje  inferior  Court  tjaD  lol!  tbfir  3iit= 
nomctiou  oUcf  btni  5  anH  not  Ijabinij  3iurisDi8iorl  oorc 
toe  petfon,  tijcp  cannot  p?oceeD  m  tlje  OLaufe,  ano  no 
nioje  (0  rcmoucu  tDan  tfje  pctfon  ano  tDe  €aufe  ^  tljc 
piea,  &c.  ace  not  reniolJcD  ^  but  bp  a  Certiorari  tbc  Ec^ 
C0?D  cum  omnibus  ea  tangent'  I0  tcmoUCD,  anO  bp  it  U)t 
picnjjcs  alfo  are  remoueo,  ano  tljcp  map  be  temoDeti,  be 
it  DepcnDinfl;  b^  UHtit  01  luitljout  C^Uit,  2  Inft.  339.  ije 
CiteD  Raftal's  Ent.  i  Sid.  155.  i  Cr.  446.  ailD  fje  fdlO  tbnt 
if  bp  tlje  EcmoDal  of  t(je  l^Ica  bp  Certiorari  t!je  PCD0C0 
arc  Difcbarijco,  t(je  j^artp  map  Dtfcfjargc  Ijis  otoii  l^icbiycs, 
(01  it  map  be  cemolJED  a0  tocll  at  tbe  8iu(t  of  tbe  one 
lS)artp  a0  tfje  otbet.  9nB  a0  to  tfje  SDbjfction,  tfjat  tljcre 
tDa0  no  Alias  ano  Pluries  tEtUrnED  upon  tlje  Retorn.  ha- 
bend.  anU  fo  tlje  Scire  facias  too  foon  ^  be  faiD,  tijat  it 
tDOUlO  be  in  bain  to  &abe  an  Alias  &  pluries  retorn.  faa- 

bend.  toljece  upon  tbe  ficft  COcit  an  Elongat.  10  returncD, 
ano  conipareD  it  to  tfie  Cafe  of  TSail,  toljen  a  Won  eft  in- 
ventus i0  returncD,  &c.  fo  pjapco  tbcic  JuDgment  foj 
tbe  paintiff,    Withens  faiD,  tbat  tbere  10  a  great  Deal 

of  Diffecence  bettocen  a  Certiorari  anD  an  Habeas  Cor- 
pus ^  but  Curia  advifare  vult.  ^ftcr  in  Mich.  Term  tljl0 
Cafe  teas  argueD  bp  H.  Finch,  auD  Ije  falD  tbat  tbi0  toa0 
n  neto  Cafe,  anD  tbat  bi^  tbe  Certiorari  tljc  Ipartp  10  out 
of  Court,  anD  baD  not  a  Dap  gibcn  to  bim,  00  be  baD 
upon  a  Recordare,  anD  10  not  DcmanDable,  mi  can  be 
nonfuit  ^  anD  if  tlje  I2?inctpal  be  not  in  Court,  tlje 
picbgco  cannot  be ;  anD  tbougb  'ti0  falD  in  tbe  SLillrit, 
Dicite  A.  B.  quod  fit  in  R.  B.  tali  die  profequi  Ci  voluerit, 
be  cannot  bp  bi0  boluntarp  l;3)^ofecutiun  b?lng  in  l)is 
}^IeDgc0,  tDbo  Uicre  cut  of  tbe  Court  before,  aiiD  tbe 
Coucfe  10  tDbere  a  Caufe  conie0  ])ttt  bp  Certiorari,  to  de. 
tlare  de  novo  ;  fo?  tbe  Certiorari  onip  reniobe0,  anD  fOIC' 
Clofe0  tbe  Court  bclolu. 

Williams  atguCD  econtra  to  tbe  fame  Intent  ut  fupra, 
anD  faiD  tbat  tbe  pcDgc0  are  bete  rcmobcD,  anD  babe 

DcmanDED  Oyer  Of  tbe  Certiorari  and  Return  ;  anD  upon 
a  Demurrer  ^uDgnicnt  i0  gibcn  tbat  tbere  (ball  be  a  Re- 
turn 5  anD  upon  an  Elongavit  rcturneD  bp  tbe  Sheriff,  a 
Scire  facias  i0  biougljt  againft  tDe  JpicDgcis,  in  tDbtcb 

Action 
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aston  tbep  ouQ;I}t  to  be  cljargeD,  ad  long  n0  tOc  itiDg' 
ment  of  ttje  Retom.  habend.  temainsi  tii  fo?ce  5  nno  if 
tftfis  be  Ertoneou0,  toe  pietjgcs  cannot  tafec  gouantage  of 
ft  in  t&iS  aaion  ^  CtO  tUljiCb  Finch  faiO  tbat  t{)i0  to  petitio 

principii,  fo?  if  tfte  ISicDges  ate  not  In  OEourt,  tljcn  tljere 
t0  a  liiUgnient,  to&ere  tbep  are  not  patties  in  Court.] 
•But  Holt  fam,  tbat  tfiepare  patties  to  tfjis  Eccoju,  ano 
fiauc  DeitianHeD  Oyer  5  ant  bp  Demurtec  confclTcD,  tljat 
tbep  toete  piebges  bere,  &c. 

VPjt  Court  toere  inclineo  to  be  of  ©pinion,  tbat  tfje 
peoges  are  not  btCcbarijcD,  fo|  tbe  Q^lfcDief  tobicb  migljt 
cnllic  5  fo?  tben  tbe  Defcnoant  mtubt  b^ino*  a  Certiorari, 
anti  tbe  plaintiff  fooulQ  lofe  bis  Pledges  ^  ano  on  tbe 
otbec  €)ioe  tbep  HoubteD  tobetbec  tbe  principal  be  in 
Court,  but  at  bi0  pieafute,  ann  tbat  be  is  not  Demanba' 
We,  anD  cannot  be  nonfuiteb  ^  ano  tbecefo^e  advif.  vuit. 

Sftec  it  toas  abjtibgeD  tbat  tbe  piebges  ate  not  biP 
cliacgeD* 
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and  Clofe. 


1.  A     N  Ejeftment  toa0  b?ouffOt,  aitti  Kecotjetp  (jaft 
/\     upon  ft ;  anu  aftec  tbe  lelToj  bjousDt  an 

/^m^  action  of  Cccfpafs  fo?  t&e  mean  1^2ofit0. 
anD  t&e  IcITee  releafcO  t6e  action :  "But  t&e 
Court  fet  a0De  tbe  Eeleafe,  anti  faio,  tbat  tbe  LelTee  i0 
a  laecfon  i\\  Ctu(!,  ann  Tct  up  bp  tbe  practice  of  tbe 
Court,  anD  10  in  tbe  iQature  of  an  ©fficcr  of  tbe  Court, 
ano  (Ijall  be  tottbin  tbe  IpotDcc  ano  Control  of  tbe  Court ; 
anu  tbercfo?e  tbe  ^onei?  tobicb  toag  in  tbe  sherifF'0  ^and 
tDa0  ruled  to  be  beUucreD. 

Titus  and  Perkins  in  C.  B. 

2.  T  N  Replevin  tbe  DefenHant  abotucn  fO?  Damage-fea- 
1  fant  5  tbe  Iplaintiff  in  TSar  of  tbe  aboto?p  plcaii0 

tbat  it  is  a  Coppbolo,  &c.  aim  tbat  tbcre  i0  a  OEultom, 

&c.  quod  qualibet  perfona,  &c.  qnx  admilTa  fuit,  &c.  to 
a  CoppbOltJ,  folveret,  &  ufi  &  confeuverunt  folvere  tO  tbe 
3L0?D  fo?  a  jfine,  tantam  denariorum  fummam  quantam 
terras  valebant  per  annum  tempore  admiiGonis  pra:di(3'. 
&  fur  ceo  Demurrer. 

Pemberton  fo?  tbe  Defendant :  Cbe  fljojt  Queftion  i0, 
if  tbi0  be  a  ffoob  CuCom  to  maintain  a  JFine  certain  o% 
not  3  antJ  be  argutu  tbat  it  is  not  a  goon  Cnffom,  be 
faio  tbat  be  \m  altuaps  taken  it,  tbat  in  Coppboibs  tbe 

ifine 
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JFine  10  cttber  cettadi,  0?  at  tlje  mm  of  the  JLo?o  5  aim 
ff  it  be  not  certain,  tljen  it  is  at  ^ill :  ©f  a  ifine  cct= 
tain  tljere  can  be  no  ^nibtguitp  a  DiCpute  bettoeen  tbe 
lo?ti  ant  Ccnant  5  but  tbis  fine  is  quite  iuccctain,  fo| 
tOc  }lanD  map  be  of  mo^e  Oalue  at  one  Ctme  tijan  anQ« 
tbcr,  anu  be  im  ncber  fenoiun  a  Cultom  fo?  fucb  a  jfine, 
cno  fo  it  is  a  Cafe  tDitbout  p^cceDcnt  5  fo?  tbe  lycnecal 
mav  iS'  fo  nnicb  fo?  a  ^clfuaffe,  0?  fo  nuiclj  per  ^cre, 
02  fo  manp  pears  €iuit  Ecnt  ^  but  fo  mucb  as  tDc  lann 

IS  tDO?tb  per  Annum  tempore  admiflionis,  be  bat  nebCC 
fenoton  i  in  Willow's  (Cafe,  Cook's  felea  Cafes  i.  Jt 
fc£m0  to  be  srantct,  tbat  if  tbe  fine  be  fucb  tbat  tUre 
map  be  a  Difference  between  tbe  iLo?D  ant  tenants  5 
tb(0  is  a  fine  inccrtain  :  @ucb  Cuttom  is  inconbcnicnt, 
fo?  tbe  JLojt  is  bount  to  aomit  -,  ant  if  be  aCTcfs  but 
Ctoeibe  pence  mo?c  tban  tbe  ©alue,  be  (ball  be  barret  5 
fo?  be  (ball  not  recobcc  niojc  tljan  be  tcmnntis,  ant  tbe 
eialue  is  fo  inccrtain  ut  nil  amplius,  fo?  loiia  (ball  fet  tbe 
CMiue  f  tbe  lo?t  f  be  toes  not  Unoto  tbe  OaUic,  but  be 
is  bount  to  atniit,  tbougb  Ije  tors  not  fenoiu  tofiat  fine 
to  fct.  Jf  an  atuart  be  mate,  tljat  be  (ball  tap  fo  mucb 
as  fucb  iLnnt  is  tDo?tb,  [as  bere]  tt  is  ijoit,  mbicb  Jones 
Chief  Juftice  agrcct ;;  but  if  3!  make  a  Icafe  refirbi'ng 
fo  niucb  Ecnt  as  1.  S.  (ball  name,  it  is  ffoot,  per  Jones 
Chief  Juftice  5  tO  tDbtCb  Pemberton  atjceet^  ant  I):  (aiO 
tbat  t!)e  annual  fijalue  tempore  admiffionis  map  be  a  (tooD 
S^etbot  fo?  a  Siutge  to  tctermine  tbe  Eeafonablenels  of 
a  fine ;  but  it  is  untcafonable  to  put  tlje  lo2t  upon  fucfj 
a  nice  Demant,  fo?  be  migbt  niifs  tbe  Qlfffllng:  of  a  juff 
fine,  ant  tbcn  be  (ball  lofe  biS  fine :  @)uppofc  [fo?  it 
OUffbt  to  be  a  fine  annui  valoris  Of  tbe  lanO  tempore 
admiiTionis]  tbat  tbcre  be  CIntertnoot,  ant  tlje  Coppboltec 
cuts  it  after  tbe  Dcatb  of  bis  f  atbcr,  tbcn  tbe  Lann 
is  not  tuo?tb  fo  mucb,  botn  (ball  tbe  fine  be  t  to  teljitfi 
tbe  Chief  Juftice  fait  it  (ball  be  in  Mhc  SJ^anner,  as  if 
lant  be  foton  toitb  Co?n  -,  ant  aftct  tbe  Dcatb  of  tbe 
f  atbcr  tbe  (2:o?n  is  cut,  tl^t  iant  is  not  U)0?tb  fo  mucb  5 

pet  tbe  fine  (ball  be  aficf^ir}  fecundum  annualem  valorem, 
bp  Cffimation  tempore  admiffionis. 

3in  2  Bulft.  32,  3:5.  Allen  verfus  Abraham  5  tbcrc  tDOS  a 

Cufiom  to  take  ttoo  fears  Eent,  ant  aUr'Brc  to  be  syj'oD, 

fo?  tl)etc  tbe  Eolls  of  tlje  Court  ate  tlje  ©uioc,  ant  (b  tn 
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toDat  teas  tfje  Eent  ^  but  in  ouc  Caff,  tU  Couit-Eodis 
cannot  be  a  <©uiDc,  fo?  tfjep  cannot  fljctD  tlje  annual  aa* 
lue,  \r()icfj  10  uncrrtain. 

OTo  ioOicfj  tljE  Chief  juftice  faiO,  tljat  in  tins  time  is 
not  nio?e  SInccctatntp,  tfjan  in  otljet  €ak^  of  Cuttoms 
fo?  jfuieg,  totjctc  ttDo  feat's  ^aluc  in  Cafe  of  a  j^uc^ 
cljafe,  (jaD  been  atijuDgcO  to  be  tcafonable,  anD  a  feat 
anD  Dalf  in  Cafe  of  a  Defccnt  5  [qu^re  del  ceo  vide 
1 3  Kep.  3.]  anb  if  t[)c  lojn  crniano  mo?e  tban  be  ougbt, 
be  map  mafee  im  Dfmann  de  novo,  fo?  tbe  JuDgie  in 
Cafe  of  a  grentrc  Demano  tban  ia  Hue,  ougbt  not  to 
aDjubge  as  mucb  00  is  me  to  tbe  lLo?D,  ann  bat  bim  fo? 
tbe  Eefitnte,  but  ougbt  to  abiuDge  againtt  bim  fo?  tbe 
CObole ;  anD  tbat  liis  Cnttp  toa0  to?tiou0  if  be  bao 
cnteteo,  anb  put  bini  to  a  neU)  DcmanD. 

Lntwich  fo?  tOe  l^latntiff.  Firft,  Cbat  it  is  a  50011 
Cufiom.  Secondly,  jf  tbe  Cuftom  be  not  gooD,  pet 
tbete  is  no  lojfeiture ;  fo?  upon  tbe  tubole  scatter  it  ap- 
pear0  to  tbe  Coutt,  tbat  tbere  \iia0  a  p?obable  Caufe  to 
Difpute  tbe  line*  Thirdly,  Ebat  tbctc  ougbt  to  be  a 
DemanD. 

Curia :  appip  pouc  felf  to  tbe  Ciiffom  onlp. 

Jpe  agteeo  tbat  ronuenient  Ccttaintp  ougbt  to  be  in 
all  Cuff Om0,   but  certum  eft  quod  certum  reddi  poteft. 

Pemberton  infiffcD,  tbat  tbe  lo?D  toill  iofe  l)is  fine,  if  be 
bof 0  not  beniano  c raaip  tbe  jf me  Hue,  Vcbicb  be  benicD  5 
fo?  m  tbi0  Cafe  lubcre  tbe  fine  is  not  incectain,  tbe 
Cf nant  ourybt  to  tcimcc  tbe  fine  ^  anD  fo?  tbi0  be  citeD 
t\}e  Cafe  of  Dalton  anD  Hamond.  Mich.  42  Eliz.  Cr. 
779.  R.  B.  anD  toe  ba^e  maDe  a  ^cnDec  a0  is  confelTeD  bp 
tbe  Demurrer.  9  Cuffom  tbat  tbe  tenants  of  a  ^a^- 
no?  ouffbt  to  cbufe  out  of  tbemfcluen  a  Bedel,  to  collect 
tbe  Eent0  aiiD  3nicrcemcnt0  of  tbe  30ano?  ^  anD  tbat  if 
tbe  Bedel  p2oi)c  not  fuffiticnt,  tbat  tbe  Cenants  Cball 
anftucc  tbcni  to  tbe  lo?D,  is  a  gooD  Cuffom.  Roll,  Cu- 
ftoms  559,  560.  II  H.  4.  2.  3!n  London  anD  Exeter  tberc 
10  a  Cuffom,  tbat  if  a  $)o?fc  beino;  in  an  3inn,  cat  00 
mucb  a0  be  10  too?tb,  tbe  lJ)off  map  fell  bim,  as  is  agrecD 
in  I  Bulft.  207-  anD  Moor  876. 

A  rationabili  parte  bonorum  DOCflf  not  lie  toitbOUt  €n-- 

Com,  30  it  10  bciD  in  2  Inft.  3  5.  [but  be  faio  tbat  tberc 

ate  fijatietp  of  ®pinion0,  Brook,  rationabili  parte  6.  Lire. 

Rep.   324.]   anD  tbete  tbe  Ccrtaintp   of  tbe  Cbtio'0 
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part  DcpfiiW,  upon  t6c  Cectairttp  of  tDe  Debtis  aiiu  i^u« 
neral  CrpcnccjS;  t^e  tofeicl)  If  tbfp  cannot  agree,  t&e 
Court  map  fettle  tfjem  upon  an  action  b?ouff!jt  5  ann  in 
our  Cafe  tbe  Ccctaintp  of  tbe  Clalue  10  agreeD,  fo?  on 
botb  @iDc0  it  i0  agrecD  to  be  28 1.  per  Ann.  anO  be  con« 
ciuoen  toitb  Page'0  Cafe,  2  Cr.  671.  as  an  9ut[)o?itp  in 
point. 

Jones  Chief  Juftice  faio,  tbat  tljc  Cuffotti  f0  tbe  p}in> 
cipal  Ebing  ^  anti  be  tiio  not  Doubt  but  tbat  it  10  a  gooQ 
Cuttom,  ano  rebucible  to  a  fufficient  Cettatntp* 

Charlton  BgtceD  aiiD  faiu,  tbat  it  i0  common  in  aiCu* 
tancr0  to  limit  an  Cftate  to  tbe  ifatbet  fo|  Life,  toitb 
potoer  to  make  Leafcg,  rcfcrlJing  a  ^oictp  of  tbe  an« 
\iiual  Oalue ;  ann  tubat  i0,  tbe  annual  dlalue  map  be  mo;e 
cafilp  agrreb,  tbnn  toljat  10  a  reafonable  Jfine,  becaufe 
tbat  10  reafonable  to  one,  tobicb  i0  not  reafonable  to  ano^ 
tber. 

Levinz  agtepD  anD  faib,  tbat  tbi0  Cluefiton  baD  beeti 
fnclufibclp  rcfolbcD  fojtp  €ime0,  fdl.  in  all  Cafe0  tobere 
ttoo  ^ear0  Clalue  bab  bfen  aBiuDgeD  reafonable ;  anb  faiD 
tbat  be  bib  not  fee  anp  C)ifficultp  in  atrcfflnir  tbe  fine,  fo?  tbe 
lo?D  migbt  babe  the  Clalue  enquiceb  bp  tbe  ^onw^z  5 
nnb  if  tbe  true  dalue  tDa0  not  affclfeb  in  tbat  Cafe,  tbe 
Pnrtp  niigbt  baue  taltcn  31flue.  anD  be  faiD  tbat  fo?  ano- 
tber  Caufe  it  i0  affnintt  tbe  Defenbant,  fo|  it  i0  not  de 
communi  jure,  tbat  if  tbe  tenant  refute  to  pap  tbe  jfine, 
tbat  be  forfeit©  bi0  COate  ^  foi  m  feme  piacc0  tbe  lojD 
fljall  feife  tantum  quoufque,  &:c.  anO  tberefo?e  bere  be 
ougOt  to  allebge  a  Cuttom  tbat  be  l^all  forfeit  fo;  a  Ee* 
fufal. 

Sfreet  affrecD  anD  faiD,  tbat  if  tbe  JFtne  alfcircD  be  un* 
reafonable,  tbe  jLo?D  ougbt  to  re  airef0  it,  anD  tbe  tenant 
ougbt  to  pap  at  bi0  Peril  upon  a  reafonable  €ime  giben ; 
aiiD  CItcD  tbe  Cafe  of  Gardiner  anD  Norman,  Mich.  19  Jac. 

R.  B.  Cr.  617.  tobicb  be  faiD  toas  a  ijarD  3luDffm£nt, 

aDjUDgcD  fo?  tljC  plaintiff  per  totam  Curiam. 

(Upon  tbis  a  Writ  of  Error  toa0  b?OUffbt  in  R.  B. 
anD  tbcte  nrgucD  bv  Pollexfcn  fo?  tbe  plaintiff  in  Crro? ; 
oiiD  be  faiD,  tbat  be  coulD  not  comp?cbenD  tbe  €)cnfc  of 
fucb  a  Cuilom^  citber  tbe  annu.il  Oalue  tempore  admif- 
fionis  (ball  be  taben  from  tbe  ^car  p?ccfbent,  0?  fubfe* 
tjucnt,  anD  tbe  ^rar  in  tubicb  be  i0  abmitteD  5  b|  bo\D 
Qiali  it  be  unberaooDj  fo|  it  map  be  fotDU  foitbCojn; 
a  it 


Term.  Hill,   i  &  I  Jac.  2.  R.  B.  151 


It  map  bz  Copptcpfif  tuOicO  ace  cut  6tit  at  CEttain  Ctmee, 
0?  fi)oufe0  out  of  Ecppir,  iiotLiing  10  mo?c  uttccctain  tU 
tljt  annual  {aalue,  auD  a  Culfom  ouffOt  to  be  cectatn, 
(anD  Ijc  Citeti  Davis  97.  Godbolt  14.  Koll,  Cuftom  565.) 
nnD  no  Jffut  map  be  tafecn  upon  it  5  ann  be  fuppofelr, 
tOnt  a  ^an  pjcfccibcD  fo?  tbe  aaUie  of  a  L^int  of  Co|ii 
to  be  talten  fo?  tJDoIl  ^  tbis  toouio  be  til,  becaufe  inccctaiix 
tDbat  tbe  one  iboulD  gibe,  0?  tfje  otbec  talte,  anD  fo  of  a 
Modus  decimandi ;  be  faio  tbat  a  Cuflom  to  babe  tbe 
eialue  of  tbe  Ecnt  (s  goon  ^  ano  fo?  tbis  eltcD  Page'js 
Cafe,  2  Cr.  671.  but  tbe  aialue  of  tbe  LanD  is  not 
goob.  gjs  in  tbe  Bilhop  of  Bath'0  Cafe,  6  Kep.  35. 
tobcce  one  babinjj  a  Ecnt  of  20  s.  ilTuing:  out  of  T5lack« 
nctt,  ano  gtantd  it  till  20  I.  be  tatfeD,  be  fljall  lyaMe  it 
fo?  twenty  Years ;  otbcttoife  tobcce  lanD  Of  tbe  (Halue  of 
20  I.  per  Ann.  i$  granteb,  tobicb  Cafe  be  put  to  Ibeto, 
tbat  tbe  annual  ^alue  is  fo  uncertain,  tbat  no  SlfTue  can 
be  tahen  upon  it,  anD  tbetefoje  tbcte  can  be  no  irounba- 
tion  fo?  tbe  Cutfom ;  anD  be  faiD  alfo  tbat  tbe  Cudom  i0 

ill  allCDjjeD,  becaufe  it  is  fatO  quod  qu^libet  perfona  vel 
qucelibet  perfons  qux  admilTa  foret  vel  admifli  forent  ufi 
fuerunt  &  confueverunt  tO  pap,  &c.  toljicb  be  faiD  10  not 

ffooD,  fo?  it  is  a  Cbing;  to  be  Done  in  futuro,  fuch  who 

(hall  be  admitted,  Ulbete  0  Cuftottl  OUffbt  tO  be  fOUUDeO 
upon  an  Qlfatye  p?eccDent^  anD  citeD  tbe  Cafe  of  21  E.  4. 
inbece  one  p?efccibcD  tbat  be  niirjbt  turn  bis  l^lougb  ; 
onD  tbe  Cafe  m  Godbolt  14.  devifare  poterit,  luljicb  ate 
not  gooD  Ii9?ercription0» 

Levinz  atgucD  econtra,  anD  Uicnt  Upon  tbe  EeafoniS 
urffco  in  c.  B.  to  tobicb  tbe  Suffices  feemeD  to  agtee  5 
till  fo?  tbe  spanner  of  iaping  tbiis  Cullom,  Curia  advi- 

la  re  vult. 

The  fiift  Day  of  Eafler  Term,  "Bcdiugfield  fat  as 
Chief  Juftice  of  the  Common  Pleas,  and  Biiron  Jikius 
as  Chief  Baron  j  Jo/ics  Chief  Juftice,  and  Monntague 
Chief  Baron,  being  removed  the  Day  before  •,  alfo  Juftice 
Charlton  being  removed  again  to  Chefter^  Serjeant  L7Jt- 
tvich  was  made  a  Judge  of  the  Common  Pleas ;  alfo 
Baron  Nevil  was  removed,  and  Serjeant  Heath  made  a 
Baron  ;  Milton  was  alfo  made  a  Baron  of  the  Exche- 
quer, and  'Pozvcl  a  Juftice  of  the  Common  Pleas. 

K  k  2  Alfo 
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Alfo  there  were  ten  Serjeants  fworn,  three  of  the  Inner 
Temple,  viz.  Milton,  Philips,  and  Geers  j  but  Philips 
had  the  Precedence,  for  he  had  a  Warrant  to  be  King's 
Serjeant ;  Of  Gray's  Inn,  Holt  who  was  King's  Serjeant, 
JiavoUnfon,  Hutchins  and  Towel  i  Of  Lincoln's  Inn, 
Hodges ;  and  of  the  Middle  Temple,  KilUngworth  and 
*Tate  J  and  the  Friday  after  they  were  made  Serjeants, 
and  made  their  Feaft,  and  gave  Rings  ^uormii  infcriptio 
fuit,  DeuSy  Rexy  Lex, 


Term. 
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Hodges  and  Nicholas. 


I.  ^2Iligment  in  CoUcitnitt  (n  R.  B.  anti  a  mtit  of  €t' 

1   to?  fj?ougOt,  anu  senccal  Ccio?0  afllgncD  5  ano  af« 

I   tec  tijcp  moticD  to  amciiD  in  R.  B.  attD  tlje  Cljing: 

*^   tobfcO  tijej)  tooulD  amnto  toas,  becaufe  tijat  in  t&e 

(Sntrp  upon  tlje  EoU  of  t&e  CJLIttt  of  Cnquicp  of  Da= 

IttagtfS  per  Sacramentum  duodecim  proborum  &  legaliutn 

hominum,  fiias  omitteD,  anti  alfo  it  {q  not  ftnii  virtute 
brevis ;  auD  tlji0  toag  t&e  scatter  to  be  amennen,  tjiDicD 
foa0  oppofcO  bp  Serjeant  Levinz ;  anO  (jc  faiD  tljat  t()C  Sta- 
tutes of  Jeofails  DiD  not  cjctenD  to  it,  bccaufe  it  toas  up^ 
on  a  Demurrer,  anU  tljep  ijaue  €ffea  onip  aftec  a  Verdi.it. 
^c  aDmitteo  tljat  tljece  lucte  ameiiDments  at  Conmion 
LatD,  but  tljat  loag  onlp  in  tbe  fame  Cecm,  aun  Op  t(je 
King  in  anotfjcr  Cecm ,  aiiD  tljat  tije  Statute  of  8  h.  e. 
of  Amendments  ba0  a  Diftiiiction  betloeen  ^ittake0  in 
^atter0  of  Jfact,  anU  ^attct0  of  la.o  ^  ano  tfjat  in 
fome  Cafefl!  tOecc  map  be  an  amciiDment  toljetc  tfje  fas 
toa0  miRakcn  bp  tbe  3gno?ancc  of  tlje  Ciech,  but  not 
toljete  tbcte  10  a  s^itlafee  bp  bt0  Bcfcience  of  tlje  lato,  mm 
be  faiD  tljat  tlji0  10  a  plain  Ccco?  in  tbe  lain  5  aiio  ije 
CiteO  22  E.  4.  pi.  I.  Latch.  205.  Jones  199.  anO  Palmer 
123.  upon  tobicb  Cafe  be  p^incipallp  tcUcD. 

©n  tbe  ctbec  l^att  it  tDa0  inQftco  bp  Holt  anD  Pol  lex- 
fen,  tbat  tbe  CBrit  of  Cnquirp  iDa0  toell  euecuteD,  ano 
tucii  I'cturncD  ,  ano  being  fo,  tljouglj  tDete  (ip  an  £>SiU' 

fiiil)t 
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0B:l)t  in  tfje  Clctk  in  tcanrccibiiiff  it,  it  i0  ameiiDafale, 
anD  tljat  it  is  a  common  Cljing  to  ameiiD  tijc  i.cco?D, 
ir&cce  t()C  papa-'OSook  in  tfje  €>fficc  i0  riuDt  maOc  up  ; 
ntrn  Holt  citfD  I  Cr.  144.  aiiD  a  OEafc  in  tljis  OTourt,  upon 
a  Writ  of  Error  out  of  Newcaftle,  toftcre  it  appcarrD  tijat 
tt}ne  tDcce  but  eleucn  :juto?0,  but  infomuclj  tfjnt  tlje  Rr* 
co?D  and  Cranrcript  toere  CtDcItie,  it  tuas  amcnDco  ^  tiiiD 
Pollexfen  faiD,  tfiat  30  to  {\)z  €(ik&  put,  tl)rp  lufte 
caitit0,  Dec!aratian0  0?  picas  ^  aiiD  fje  faiD  tljat  luljcre 
3iuii0mcnt  ftaD  been  rritjcn  agaiiiff  Crccuto^s  de  bonis  pro- 
priis  in  C.  B.  it  baU  been  amenbeD  after  a  Ultit  of  €rro? 
b?OHffbt,  anD  mane  de  bonis  teftatoris ;  anD  aftcc  it  Uao 
been  amenbeb  bete  alfo* 

Cbe  Court  faiD,  tbat  tubece  tbe  Eigbt  bao  been  ttieD, 
anH  all  tbe  P^oceebings  upon  tbe  Eecojo  rigbt,  it  tuoulD 
fie  batD  to  rcbetfc  a  Juoijnicnt,  fo?  a  C^iffakc  in  Ccan. 
fctibinff,  tobicb  appears  to  be  but  vitium  fcriptoris ;  anD 
fo  tbep  ruleo,  tbat  it  (tiai!  be  amentieti  s  nifi. 

County  of  Worcefter  and  'Town  of  Eveiholm. 
2.   A  N  ©?ijet  teas  mate  at  tbe  General  @e(non0  of  fOe 

/V  peace  fo?  tbe  County  of  Worcefter,  fO?  a  EatC 

fo?  tepaitinff  of  Knightford-bridge,  tobicb  toas  a  com« 
mon  publicfe  'B?ibffe  Zivnz  out  of  s^inn,  &c.  anu  repair- 
CD  bp  ali  tbe  Countp,  tobicb  Eate  tDas  alfelTeD  ano  pain 

bp  all  I  be  Countp,  erccpt  tbe  Corporation  of  Eveftiolm, 
tDbicb  b?ougbt  a  Certiorari,  anO  bp  it  remobeo  tbe  £)?Dec 
into  R.  6.  anD  nolo  mol)eD  ttno  Cjcceptions  aoiainit  tbe 
flD?Der,  tbe  one  tbat  €o?po?ations  arc  not  to  be  tarcD 
iDitb  tbe  countp,  but  cjrempteD,  auD  tarable  h^  tbemfelbes, 
bp  tbe  Statute  of  22  H.  8.  cap.  5.  tubicb  impotpcr^  3;u- 
ftitt^  of  peace  to  mcDDIe  uiitb  T5?iDGe0  :  ^be  otber  €t' 
ception  teas,  tbat  tbe  Eate  tiias  not  tucll  niabc,  becaufe 
tbep  DiD  not  fenD  fo?  tbe  Conilables,  &c.  to  aflcfs  tbe 
Eate  purfuant  to  tbe  38^  fo?  tbe  ficlf  (£rception  tbe  Court 
feemeD  to  be  of  Opinion,  fcjl.  Wythens  anD  Wright, 
Chief  Jiiftice  Herbert  beiMQ;  abfcut,  tbat  €o?pojations 
are  ratable  toltb  tbe  Countp,  (Holloway  DoubteD)  but 
tbep  feemeD  to  be  of  ©pinion  tbat  tbep  baD  not  purfucD 
tbe  flipannec  of  ratino;  piefcribcD  \^^  tbe  M  -,  but  becaufe 

tbat 
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t&at  tf)f0  toa0  a  igiiccE  of  SDbffinacp  in  tDc  Corporation, 
tDep  gafje  mottu  Dap  to  fpcak  to  it« 

Claxton  and  Swift. 

3.  T^  H  E  plaintiff  Orouffljt  an  Aftion  fur  Cafe  affainft 
X  t&e  Defcnoant,  anD  declared  upon  tbe  Cnoojfe* 
ntcnt  of  a  13ill  of  eiccljange  5  t&c  DefenOant  pleads, 
t&at  t&e  paintiff  Ijan  brougijt  Ijis  action  againlf  Hughes 
tfje  DratDec,  anD  fjan  3iuiisnicnt  againft  dim  3  anD  upon 
t&iS  tbe  plaintiff  demurred. 

9nD  it  Qja0  aC0UED,  tljat  t&i0  i0  not  a  Plea  in  Bar  of 
tW  Action,  becaufe  It  Doc0  not  anftoer  o|  aboiD  tge 
€&acffc  of  tlje  Declaration,  \aUc\)  10,  tljat  &e  &aD  cn« 
DorfcD  tm  'Bin  to  t&e  plaintiff,  anD  bp  it  maoe  bimfelf 
fuftject  to  tlje  payment,  if  tlje  Dratoet  did  not  pap  it  5 
anD  it  10  laiD  tn  tlje  Declaration  t&at  t&e  ^onep  is  not 
paiD,  anD  tljen  tljougl)  t&ere  i&  a  Eecouerp,  pet  tints  is 
not  a  "Bar  to  t6e  plaintiff,  fo|  tDi0  CnDorfemcnt  is  ns 
a  nctj)  Xill,  anD  a  ncto  Contract,  anD  is  a  federal  Con« 
ttaa  from  tlje  DiatDer'0  Conttaa,  anD  of  a  Different  jQa* 
ture,  anD  tljcre  oujjljt  to  be  a  iRecoberp  upon  it  bp  a  Dif* 
ferent  aaion ;  fo?  upon  tlje  3inDo?fcment  onlp  an  A<aion 
upon  the  Cafe  Ite0  Upon  tlje  fpecial  dTufioni  of  S©ercljant0, 
but  aijainff  tfje  Djatoer  an  indebitatus  aiTumpfit  lies  upon 
tlje  Debt  creatcD  bp  t&e  tatn  ^  anD  fo  t&e  Contraa  being 
fcberal,  anD  of  a  febcral  Batute,  a  Eecobetp  upon  one, 
i0  not  a  TSat  luit&out  @>ati0faaion,  no  nio?e  t&an  in  t&e 
Cafe  of  a  'BonD  -,  for  t&oug&  t&i0  Contraa  is  not  of  a 
Battire  fo  &ig&  a0  a  OBonD,  pet  it  is  of  t&e  fame  Jl3a- 
ture,  fo?  t&e  one  10  berbal,  ano  t&e  ot&er  a  betbal  Cott« 
traa  put  into  Writing,  anD  turneD  into  a  DeeD  ^  anD  if 
t&e  DeltDerer  to&en  Ijc  parts  tD(t&  &i6  Q5oncp  toill  DemanD, 
If  t&e  petfon  upon  Ui&om  t&e  "Bill  10  Draton  toill  not 
pap,  to&at  t&cn  t  t&e  D?atocr  anD  natural  Cquitp  toill 
Bnftocr,  t&at  t&e  Dratocr  toill  5  anD  in  t&is  Cafe  t&e  3in- 
Do?fcr  t0  in  t&e  jQature  of  a  Draioer,  anD  i0  regameD  a0 
a  D?atDcr,  fo?  if  t&ere  are  gooD  3!nDorfer0,  it  10  not 
ufual  to  regarn  t&e  D?atuer,  bccaufe  t&cp  are  all  liable 
till  t&e  OSiU  10  paiD  5  anD  a0  to  t&e  Cafe  of  Brown  anD 
Wooton.  Trin.   30  jac.   R.  B.  Cr.   y^.    Yelv.  67.    and 

Moor  ^ 
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Moor  762.  it  teas  fniD,  tbat  tljcre  tlje  Cafe  toag  faunoeD 
upon  a  Co^t,  ariD  Ddmages  onip  to  be  recotjeccii ;  toOicO 
afttr  Ijaimig  been  rcDuccD  to  a  Cectaintp  lip  a  ^lufsnicnt, 
ate  of  anotOct  Jl^nture,  aim  become  a  Dutp  certain,  fo? 
tDbiclj  tljcre  is  no  Kemcup,  but  an  aaion  of  Debt,  oj 
€%tciitm\  upon  tbe  Juogmcnt  -,  but  bere  tbe  action  10 
grounbeD  upon  a  Debt,  tobicb  uias  altoapjs  cettain  ;  antt 
be  faib,  tljat  if  one  conicg  tDitlj  J.  s.  to  a  Djapct,  anD 
fap  to  Dim,  tijat  if  be  U)i!l  fell  Ciotb  to  J.  s.  ano  it  be 
DOCS  not  pap  tbc  Draper,  tbat  be  toill  bintfclf ;  anD  aftec 
tbe  D?apcc  bntig  nn  asion  againft  J.  S.  anD  recol)ec  a 
3lubgmcnt,  anD  after  b?inff  an  9aion  againll  tbe  otber, 
anD  be  pIcaDs  tbis  JuDgment  in  "Bar  of  it,  tbis  tDill  not 
be  a  gooD  ^Ita  (quod  fuit  concefTum  per  Kolt  Pvecorder 

on  tljc  otbcr  €)iDc,i  tbere  not  being  ©atisfnL...: :  &a 
in  tbe  p^nicipal  Cr.fe  tbere  not  being  €»atisfaaion,  ann 
tbe€:ourfe  of  ail  Declarations  being,  tbat  tbe  C^onepbias 
not  fatisficD,  tbis  mafees  tbis  !3art  to  be  material  5  ta 
tobicb  tbe  lp)artp  oujbt  to  anftocr,  tbe  tubicij  be  bas  not 
Done  b^  tbis  pea^  anD  Co  tbe  \p\ca  not  gooD;  foj 
lubicb,  &c. 

Holt  ccontra.  Cbe  Cafe  tS,  Hughes  D?atDS  a  TSill  Of 
Cjccbange  upon  Pardoe,  papable  to  Swifr,  )oi)bo  enOo?frs 
it  to  Allen,  tobo  enDo?res  it  to  Claxton;  Ciaxton  bnngs 
bis  aaion  againlt  Hughes,  anD  baD  JuDgment,  anD  aftec 
be  b^ougbt  r()is  action  againft  tbe  Dcfcnoant,  tobo  pleaDs; 
ut  fupra  J  auD  l)t  faiD  tbat  it  10  a  gooD  pea,  fa|  be  fain 
tbat  Claxton  migbt  at  firff  baDe  b^ougbc  bis  aaion  againa 
Allen,  anD  tbcn  Allen  migbt  babe  cbatgeD  Swift,  anD  be 
migbt  babe  cbargcD  Hughes  in  Rcfpect  of  Us  Cbarge  5 
but  tobcn  be  b^ougbt  bis  action  againft  Hughes,  be  bas 
toabcD  bis  Libertp  of  fuing  Allen  anD  Swift,  auD  cannot 
fue  tbem  after  ^  fo?  if  be  migbt  fue  Swift  after,  tben  Swift 
migbt  fue  Hughes,  anO  fo  Hughes  JUjall  be  Doublp  cbargeD, 
lubicb  is  againft  all  Eeafon  ;  anD  be  faiD  tbat  tbougb  tbis 
is  as  a  neto  15111  bp  tbe  3!nDojfcment,  pet  it  bag  a  De« 
penDance  upon  tbe  otber  T5ill,  anD  compareD  it  to  a 
Warranty.  A.  enfpoifs  B  toitb  2Harrantp  to  bim,  ijis 
Deics  anD  aiUgns  ^  anD  B.  cnfcoif0  C.  toitb  iiaiarrantp, 
anD  c  is  impleaDcD  aiiD  boucbes  A.  as  amgnee  of  B. 
onD  rccobcrs,  be  bas  tDatbeo  bis  CCIarrantp  againft  B. 
anD  ncuer  (ball  boucb  B  anD  \)Z  TalD  tbis  is  not  a  neto 
2  Cafe, 
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Cafe,  tijat  mfjcrc  one  is  Uable  to  tbe  actions  of  ttoo  per= 
fons,  tljat  bp  one  aaion  ft^oujjljt  bj»  one  of  tbcm,  fte  fljall 
not  be  liable  to  tbe  otbec,  as  m  tlje  Cafe  of  Middlemore 

anO  Goodale.   Trin.    15  Car.  R.  B.  Cr.  50^.     flUbece  tlje 

JFeoffo?  coijenants  fo?  btm  anu  l)is  ptits,  tnitb  tlje  feoffee, 
1)10  Deits  ano  affiffns,  to  make  futtbcr  aifiirance  ^  tbe 
jFecffce  alflffns  ourc,  nnB  tbe  atTiffnee  brings  an  aftion  of 
Cobenant,  ano  tDcn  tbe  jfeoffee  rclcafcs.  aoiuDgeD,  tbat 
tbe  bringing  of  an  98ion  bao  attacbeD  an  3lntecefl  in  tbe 
pcifon  of  tbe  ^tfllijnce,  ano  tbe  Cobcnnntee  coiUO  not 
releafe :  €)o  in  tbe  Cafe  of  a  DitTcifin  of  Cenant  bp 
Statute  Merchant  0?  Elegit,  tbep  migbt  baUe  an  Aflife, 
tbo'  tbep  babe  not  a  frank  Cenemcnt,)  anU  fo  tnigbt  tbe 
Cenant  of  tbe  frank  Cenement  ^  but  if  one  recouers,  tbe 
otber  (ftall  be  barren^  per  Moy],  33  H.  6.  22.  anti  befaio 
tbat  tbe  plaintiff  migbt  babe  fueD  citbec  of  tbem  at  firft  -, 
but  bp  bjinffino:  of  an  aaion  bis  Election  is  Detetmineo, 
ano  be  cannot  babe  Eefo^t  to  tbe  otbers, 

£Df  fllCb  ©pinion  teas  Holloway  anu  Wright,  ceteris 
abfentibus ;  but  aftet  Withens  came  into  Court,  anD  a* 
green  ^  and  becaufe  tijis  Caufe  bao  been  Depenoinff  in 
Coutt  a  long  Cime,  ano  baO  been  argueO  before,  t&ep 
culeo  t[)e  pica  to  be  gooo. 

Houghton  and  Rulhby. 
4.  T  T  P  0  N  a  emotion  fo?  Eeffitution  of  ©0000  taken 

L4.  upon  a  Fieri  facias,  tbe  Cafe  toas,  a  Fieri  facias 
teas  b?ougbt,  tbe  part?  oicO,  ano  tbe  KLtrit  toajs  Oelibec- 
cD  aftet  Ijis  Deatb  to  tbe  ©beriff,  ano  tfje  *SooO0  toere 
ejcecuteo  in  tbe  C^anosi  of  bis  Cjcecutois,  tobo  nolo  mobco 
fo?  Eeftitntion,  becaufe  tbe  partp  teas  oeao  before  tbe 
SHrit  Oclibcrco  to  tbe  S)bcriff  ^  ano  fo  tbe  p^opcttp  not 
bOUnO  bp  tbe  Ad  of  Frauds  and  Perjuries. 

lout  tbe  Court  teas  of  ©pinion,  tbat  tbe  Aft  Dio  not 
OeDffn  to  aio  tbe  Partp,  but  a  purcbafcr  m  ^^arket  obcrt, 
ano  left  tbe  pattp  as  be  teas  at  Common  laic,  volmx 
fucb  Crecution  tuas  gooo :  ano  Treby  from  tbe  Bar  faio, 
tbat  it  teas  faio  in  Parliament,  tDben  tbis  act  tuas  maoe, 
tbat  tbe  ^Bifcbief  bias  great ;  tbat  U\  long  aacations, 
toben  (Sooos  babe  been  folo  in  a  ^arket-obett,  o?  taken 
upon  a  DiflCefS,  ano  a  Fieri  facias  tefted  tfie  lail  Term 

L 1  ^om 
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(l^ouio  come  nnD  oDcc  rcncl)  tOem  ^  nnii  fo?  tDts  S^ifcfjief 
tSep  tntcnocn  to  p?oDlDe  a  EcmeDp,  ann  not  fo?  t&e  pac- 
tj»  Ijtnifelf ;  ann  of  fuclj  ©pfnioii  toete  Withens,  Hollo* 
way,  aim  Wright,  abfente  Herbert  Chief  Juftice.  SlnH 
Of  t&e  fame  ©pinion  tons  Holt  Chief  luftice  and  all  the 
Court.  Term.  Pafch.  3  W.  &  M.  in  tlje  Cafe  Of  D|. 
Walter   Needham,    ft)I)0  HiCB  April   6.    about    10  in   t()e 

g^ojnlng  s  a»^  tfjc  2;yrit  toag  not  fealco  till  12  of  tfte 
fame  Dap,  &c. 

Ja  Rumbald'/  Parip  Cafe. 

5.  A  pariflj  in  Coichefler  bring  furc&arffeU  toit&  jpoo?, 
Zi  tlje  Juflices  mane  an  Order,  tljat  ttoo  otljec  pa- 

tlfljeg  in  Colchefter  (JioniD  pap  to  tlje  IRelief  of  tDe  13oo| 
lDit[)in  tfj{0  patiflj,  fcil.  tljc  one  5  s.  per  Week,  anD  tbe 
ot&ec  8  s.  per  Week,  anD  tDat  tlje  CiierfeeriEi  (ftoulD  coilrct 
it ;  ano  tlje  (D^oer  being  rcmolien  bp  Certiorari,  Alibone 
moDeti  to  quaaj  it,  becaufe  not  putfuant  to  tlje  Diceaioit 
of  43  Eliz.  toljiclj  fap0  others  of  other  Parifhes ;  fo  tljat 

it  ougljt  to  be  affGlTfD  bp  tlje  Juftices  upon  particular  pct« 
foni3,  anD  not  generallp  [ano  fo  it  map  be  none,  and  it 
bas  been  abmittcD  it  mtgbt  fo  be  Hone  tW  Cetm  before  s 
ann  alfo  a  CTafe  rememb^cD  in  PerabcrtoniS  Cime,  uiDcn 
it  toafi  fo  rulcD.] 

'But  tlje  Court  fcemen  to  be  of  ©pinion  tbat  it  tnag 
toell  enouglj,  aiiD  accoiirilng  to  tbe  rigOt  Coutfe  ^  anD  tbat 
tbe  Jufticcg  are  onlp  to  nlfcfs  tljc  Quantum,  anD  tljen  tbe 
Eate  i$  to  be  maDC  bp  tbe  ©berfeers  of  tbe  poo?  of 
tbe  patiflj ;  ftnD  fucb  tiaji  tbe  ©pinion  of  tbe  Court. 

^he  Cqfe  of  the  Borough  of  Banbury  and  the 
adjacent  ^owns. 

6.  T^jpcre  are  four  aDiacent  Cotsntf  toitbin  tbe  pari(|) 

J  of  Banbury,  anD  tbcte  i0  an  ©berfecr  tiiitbin 
eacb  €ott)n,  anD  an  ©berfeer  olfo  toitbin  tbe  Borough ; 
tbep  all  foin  in  one  Account,  anD  tbcre  id  but  one  Eate 
maDe  fo?  all  tbe  parilb,  but  tbe  ©bctfeerd  of  eacb  parti= 
culat  Cotun,  collect  anD  pap  tbe  ^onep  loitbin  fucb 
VLo\jon  5  one  fobo  i0  Ccnant  of  tanD^  in  one  of  tbefe 
2  Co&mis 
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Cctons  UtJES  in  tlje  Borough,  aiiU  is  alTclTeD  bp  tlje  ©Ijec^ 
ftcc  of  tljc  Borough  fo?  t[)E  laiiDjj  toltljiit  tfjc  Comn,  anD 
pam  to  tljE  ©Decfecrg  of  tfje  Borough ;  anD  tfje  \\kz  10 
Done  in  tljc  otljcr  Colons  5  fo  tf)at  tt)c  ©uctrcetfS  of  tfje 

Borough  im  a  ©Urplufnge  fo?  tlje  poo?  toit^in  tlje  Bo- 
rough, anu  tlje  ©Uecfecrs  of  t&e  Sotong  luantcD  ^onep 
fo?  tlje  Eeltff  of  t&e  poo?  UJit&in  tlje  Cotone,  tljouglj 
tfje  poo?  toitljtn  tbe  Colons  Vocrc  lefsi  tljait  tljofe  toit&m 
tlje  'Bo?ouglj  5  anD  upon  tljis  tDe  Juftices  o?DeceD,  t&at 
tljecc  fljoulD  be  a  Dtfictbutton  niaDe  5  anD  tbts  ^lUn  UittD 
otbers  being;  cemoDeD,  it  toas  mobeD  to  be  q[tia(I)eD  b^ 
North  anD  Levinz^  but  confirmed  ;  anD  tbOUfff)  t[)C  S)ta= 

tute  of  14  Car.  2.  uias  citeD,  anD  tljid  Cafe  urgeD  to  be 
toitljin  tljat  Statute,  it  teas  not  agcecD  to  be  tottljin  tbat 

Statute  ;  but  vide  the  Statute. 

Memorandum.  3\t  toaS  CiteD  bp  Holt  Recorder,  to  be 
rulcD  in  tbe  Cafe  of  a  pacil!)  in  Cambridge.  Mich.  32 
Car.  2.  R.  B.  aftet  babing  been  Diberfe  Cimes  acpeB  bp 
Pemberton  auD  Pollexfen,  ttjat  tlje  Jiiftices  migbt  tat  par= 
ticulac  perfong  of  anotfjer  pariflj,  lofjece  tbe  p?opet  pa« 
rilb  is  obetbuttbeneD  5  fo?  tbe  {lCIo?D0  of  tbe  Statute  are 
others  of  other  Pariihes  5  vinD  tljiS  Cafe  UiaS  allOUJCD  tO 
be  fo  bp  tbe  Court. 


L  1  z  Term. 
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Knight  and  Greenvil. 


N  Fjeament  a  fpccfol  ClerUirt:  tons  foiirm  ^  fit 
toljtclj  t!jc  Cafe  teas,  Thomas  Lewis  fcifeD  of  tlje 
laiiDe  in  Clufftton  in  fee,  acknotolcntycD  a  Sta- 
tute Merchant  to  Knight,  ann  nftcc  acknoiDlcDffcD 
n  EcCOgntjailCC  in  tljC  ligature  of  n  Statute  ftaple  to  Ge- 
rard ^  atiD  after  acUiioU)!fDQ:eD  nnotfjcr  Efcognijnnce  of 
t(je  fame  J15aturC  to  Burroughs  nilD  @)IC  Gervas  Elways  ; 
Burroughs  anU  Elways  fjCtCIlD,  OIlD  f)ntJ  a  Liberate;  nilD 
nftcc  Knight  cjCtcnti0,  anO  f)a0  a  Liberate,  aiiD  t(jfn  Ge- 
rard ej:trnD0  nnn  IjaO  a  Liberate  :  Knight  auD  Gerard  af. 
fiffU  to  Edward  Lewis  ^  aiiU  Thomas  Lewis  bcino:  ill  12)of= 
feflion,  IcUicU  a  jfine  touD  Piocinmat(on0  to  ®tc  John 
Lewi,,  toljo  Oemo:  fcifcD  in  ifcc,  DcbifcD  tlje  laiiDgf  in 
finncftton  to  Edward  Lewis,  [toija  bat!  i^olTcflian  of  tDc 
7lanli0  lip  Virtue  of  tlje  Hflignment  of  Knight  nno  Ge- 
rard] anD  to  lji0  C;)eit0  £i9ale0,  Eemainocr  to  tlje  DanQ-fi' 
tcr0  of  Thomas  Lewis  :  9nll  Edward  Lewis  being:  fa 
feifcH,  IcUien  a  ifine  toit&  13?oclamation0,  anD  DieD  tuitfj- 
oiit  llTue  i^ale ,  anD  Mary  anD  Elizabeth  ate  tfjc  Datlffij-- 
ter0  anD  l)m^  to  Thomas  Lewis,  anD  alfo  |)fir0  to  Ed- 
ward Lewis;  fiue  ^ear0  paf0  5  anD  after  tfje  Cdlife  of  t(;e 
2)cfcnDant,  being  Crrcutiir  of  tlje  ^ucDiDo?  of  Elways 
anD  Burroughs,  tooll  ^Dminitlration  de  bonis  non  to  Ge- 
rard, anD  acltnotolcDgeD  €)ati0faaion  upon  Eeco2D  to  tfje 
Statute  niaDc  to  Gerard  5  ano  upon  tl)i0  tije  DefenDant 
cntcrcD,  upon  tofjom  tbe  J^laintiff?,  Oauinjj  marrifD  tfje 
I  one 
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one  Mary,  nnO  tIjC  OtOec  Elizabeth,  t\)t  Dt!UQ;[)tCr0  atiQ 
ipftrg  of  Thomas  Lewis,  nnO  Dcirs  Of  Edward  tijOllgfjt 
tIjGiu  Ejeftments,  &  fi,  &c. 

COt0  Cafe  tDiifi  argUED  in  tfjc  Trinity  Term  b£foic  bp 
Trevor  fo?  tI]C  plaintiff,  nuO  tij;  Bonithan  fo?  tfjE  STTcfrn^ 
Hiint  5  fino  in  tljifi  s:crm  bp  Sommers  fo?  tlje  i^Iaintiff, 
iino  Holt  fo?  tlje  Defendant;  ano  Sommers  maue  fiuc 
point0. 

Fir  ft,  3jf  tDe  jftnc  fefticD  Dp  Thomas  Lewis,  Ijc  Deing 
in  l:3o(rcinon  DcucftcO  tlje  €ftnre  of  tl]c  Coniifcco,  nnO 
put  tijcni  to  n  RiffDt  5  ano  fje  fniD,  tl)*K  tljc  JFtnc  ocDcflcD 
tijcic  €(tatf«3,  ano  opciatcD  a0  n  jfeoffmcnt,  foi  tfjcp  ijao 
an  Cffate  bp  tlje  Liberate  before  tljcit  €ntcp,  ano  p?cfcnt= 
Iv  niffffjt  cntcc  bcfo?e  poflVirion  tJcliUcred  to  tbeni  bj'  t&e 
giljciltf.  Butler  anti  Wallis'0  Cafe.  Pa^ch.  38  Eliz  R.  B. 
Cr.  465.  fo  in  tDe  Cafe  of  tlje  Mayor  and  Commonalty 

of  London,  i  Cr.  575.  tljeit  €ffate  tuas  bacrfU  bp  tbe 
irine,  tIjoutjO  tbrp  ncuec  cntrcD  5  anO  fo  tn  Saffin  s  Cafe, 
5  Kep  123.  9nD  2:Enant0  bp  ©tatute  mftcfjant  ate  luitb' 
ill  tijc  Statute  of  Fines,  autJ  all  tljC  (£ftiUC0  ate  battel?, 
a0  U)cll  a0  tbe  fitfl,  0?  tlje  ttoo  firff,  fo?  tlje  @)[jetlff  baD 
luaBc  err ciition  upon  all,  nnn  fo  tljcp  ate  eftoppcD  to  fap, 
tijnt  U)t})  ijaD  not  a  pjefcnt  Eid&t,  auD  Oauing:  n  pjefent 
3ii'5bt  tbrp  are  barrto  ;  as  if  a  ^an  fcifcD  ii\  jTcc, 
mofee  a  leafe  fo?  feats,  fcil.  20  feats,  nno  tlje  fame 
SDap  ninkc  a  %tak  bp  SinDentute  fo?  30  f  c ai0,  tfje  one 
ano  tbe  ctljet  ate  concluDcD  to  fnp  tlje  conttarp  s  Out  tljat 
tljc  Lcffo?  Ijat)  tlje  lauD  in  l^oltcinon  to  paf0  it :  Smith 
auD  Stapieton'0  Cafe,  Com.  495,  434.  aiiD  in  tlje  oTafe  of 
Bracebridge  cnU  Cork,  Com.  421.  but  (f  tlje  (SRoppel  (si 

cut  Of  tlje  Cafe,  it  i0  to  be  agtccD,  tijat  tljis  10  but  a 
cljattel  Jnteteft,  tljoun;!)  it  i&  fain,  tIjat  tijcp  ate  fcifcD, 
as  of  a  Frank  Tenement ;  anD  tIjat  tljE  lalf  Conufeeg  IjaUe 
an  Sintered  in  Nature  of  a  Reverfion,  bp  13ct  aUD  ©petattOU 
of  laU),  auD  an  3tto?nmcnt  iQ  not  renuifite,  no  nio?E  t&ait 
in  %>it  Moyl  Finch's  Cr.fe,  6  Rep.  68.  aiit)  fo  tljcic  3intc= 
reff  barrcD  ^  nuD  tiji0  10  fcttlcD  in  Margaret  Podger's  Cafe^ 
9  Rep.  106.  tbat  tljo'  Ije  in  Eeuerfion  upon  a  leafcfo?  fears, 
Cftatc  fo?  Life,  0?  CoppIjoiD,  map  not  enter  to  take  tlje 
Profits ;  tbep  map  enter  to  mnhe  Claim,  as  torll  to  fatie 
tljcir  Jnljeritance,  00  tlje  particular  3!nterens  of  tIjc  Ce* 
nants,  tnljiclj  tlje  Conufces  Ijere  IjaPe  not  Cone,  being; 
pjimcs  in  Citate  5  ann  Ije  faiDj  tljat  Uiljctc  a  partp  hns  a 

KigDt 
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Eigljt  onlp ;  but  fje  Das  ttDO  EcmctJ(f0  UiljicD  accrue  to 
Ijim  at  teueral  Cimeg,  If  a  jfinc  anD  fiuc  Ji^cars  paf0,  ann 
Dae  Dim  of  tlje  one  Eemetp,  \jC  fljall  not  (jaDc  t(jc  otfje r  ^  ano 
fO?  t|)t0  cftcD  Jones  an.  tlje  Cafe  Of  Savi!  anD  Clerk; 
ono  tlje  fame  GTafe  is  rcpo?tcii  in  Cr.  Car.  m.  but  tlje 
Cafe  of  Laund  anD  Tucker  citeD  in  Fermer's  Cafe,  anO 
rcpo?teD  in  Or.  EHz.  254-  is  rul£D  upon  aiiotljcr  Eeafon, 
fo?  tijcrc  tbc  lp)attp  baD  a  Double  €it!e,  tije  one  upon  tOe 
jfo^feiture,  tbe  otbct  an  €ntrj)  aftet  tbe  Cjcpiration  of 
tbe  Ccrni  ^  anD  tbe  lato  tuill  not  compel  tbe  partp  to 
tafte  aouantage  of  a  iFoifeiture  agaiiift  bis  im\.  anD 
make  bini  liable  to  tbe  Cbargrs  of  tbe  particular  Crnant* 
anD  tbep  in  Ecbecfion  berc  miffbt  enter  to  make  Claim, 
tbougb  tbep  coiilD  not  take  tbe  Pofits,  as  a  Q9an  maj) 
in  man?  Cafes,  tobicb  be  put.  Com.  360.  i  inft.  250. 

Com.  ^574. 

anD  tbere  are  but  tb?PE  Cafes  offaintt  bim,  of  tobirfj 
be  acknoiDleDgcD  tbe  firlt  is  tbe  Cafe  of  Laund  anD  Tucker 
I)efo?c-mentioneD,  tbe  tnbicb  be  baD  anftnercD.  Cbe  fe« 
COnD  is  tbe  Cafe  of  Whaley  anD  Tancred.   i  Vent.  241. 

but  be  faiD  tbat  Cafe  DiffcreD  from  tbts,  fo?  tbcie  be  in 

KemainDer  mtgbt  babe  faiD  partes  finis  nihil  habue- 
runt.  Cbc  tbirD  Cafe  toas  rulcD  upon  a  Ciial  at 
•Bar  ;  A.  lelfee  fo?  ninetp-nine  J^cars,  EemainDer  to 
B.  fo?  life,  EemainDcr  to  C  in  jfee  5  B.  lebicD  a  jFine, 
anD  itbinQ;  B.  tbe  leafe  DetermineD,  anD  ruled  tbat  C. 
nn'ffbt  enter  nottoitbflanDino;  tbe  fibe  ^rars  j  fo?  A.  con= 
tinueD  tbe  ipolfrfllon,  Uibicb  amounteD  to  a  continual 
Clami  bp  C.  anD  fo  ruleD  upon  tbis  Eeafon. 

Cbe  fecond  Point,  ^Omitting  tbat  tbep  are  not  barreD 
bp  tbe  jfine  of  Thomas ;  tobetber  tbe  ^i'ltereft  of  tbe  ma 
Statutes  is  not  D?oiuneD  bp  tbe  Debifc  to  Edward,  toba 
toas  pofTelTeD  of  tbem  ^  anD  be  faff  tbat  it  is  a  Eulc 
taken  in  Wifcot's  Cafe,  2  Rep.  60.  tobcre  tbe  3inberi= 
tancc  comes  to  tbe  particular  Cffate,  be  it  bp  tbe  act  of 
<5oD,  tbe  lata,  0?  tbe  partp,  tbe  particular  Cflntc  i& 
DjoUjucd^  but  it  is  obiecteD,  tbat  tbis  cannot  be  bcre,  fo? 
tbe  Jnterefl  of  Burroughs  anD  Elvvays  is  interniGDiatr, 
iDbicb  p?cl)ents  tbe  Merger;  but  be  faiD  tbat  tbis  Jntcrcft 
is  put  to  a  Eigbt,  anD  fo  cannot  p?client  a  Merger ;  0? 
if  it  be  but  a  future  Jntcrcff,  it  cannot  p^cbent  n  Mer- 
ger ,  as  in  tbe  Com.  72,  Rofs  aiiD  Pope's  Cafe. 

I  The 
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C&e  third  Point  10,  WLl)ttl)2t  t&e  JFine  of  Edward  be 
not  a  'Bat  of  tlje  tblCO  €)tatltte  to  Burroughs  autJ  El- 
ways  ?  S)upDafe  tljc  tiDO  Statutes  toece  not  ertdiffutflicD 
bp  tfjc  acceflion  of  t&c  Jnljccitattcc  in  Edward,  tljep  ace 
ffone  ftp  tlje  jFine  IcDteo  bp  Ijtm,  foi  an  intire  jHtecef! 
palftD  bp  it,  30  It  is  rtilftJ  in  Roll,  Eftate  aim  tDrn 
Burroiighs  fjntj  a  p^cfeiit  Eiiybt  toljicO  i0  barreD.  pz  faia 
tbat  it  raityOt  be  objerteO,  tbat  tlj(0  10  a  p?tliate  Cfjinor, 
anD  tbat  tbece  ougbt  to  be  Boticc  ^  but  be  faio  tljat  na 
^m\  i0  bonno  to  gibe  JI2otice,  atiD  fo  tbe  lE>actj>  ougljt 
to  tafee  l^otice  5  anD  be  citcD  Corbet'0  Cafe,  4  Rep. 
atlD  I  Cr.  the  Mayor  of  London  and  Alford'0  Cafc  5 
aim  I  Cr.  991,  tbe  Cafe  of  Gymlet  arm  Sands. 

Cbe  fourth  Point,  aomitting  Burroughs  not  to  be 
batten  bp  tbe  JFine  of  Thomas  Lewis,  pet  be  10  bacceo  bp 
tbe  iFine  of  Edward ;  anD  tDi0  &e  p?OtieD  bp  Tucker  ano 
Laund'0  Cafe. 

€be  fifth  Point  i0,  mbttbn  a  neto  fitje  f  eat0  acctuett 
aftet  ^ati0faction  ac^notoIeDgeD  ^  anD  be  faiD  tbat  tbere 
DID  not,  (01  tbe  3littecea  loas  gone  before,  anD  batteD  bp 
tbe  fine  5  anD  tbe  acfenoiuleogment  of  @ati0fact(on, 
cannot  Detccmtne  an  3ntereff  taljicb  U)a0  enDeD  befo?e» 

Holt  on  tbe  otbcc  @lDc  faiD,  tbat  be  tuoiilo  enDeauoui: 
to  maintain  ttno  Cbtnfl;0 1  The  one  tbat  Knight'0  Statute 
10  ejctinfif,  anD  Gerard'0  in  efle ;  but  tbi0  is  bp  tbeic  Cont' 
ins  botb  into  tbe  fame  ipanD,  anD  not  bp  tbe  if  inc  of  Tho- 
mas Lewis.  The  other,  aDmittinff  tbat  Knight'0  ©tatutC 
be  barteD  bp  tbe  fine ;  pet  Gerard^  10  not  bacceo  bp  tbe 
fine  of  Thomas  0?  Edward,  but  a  netD  fibe  f eac0  acccu^ 
CD,  upon  tbe  SchnoiDieDgment  of  @)att0fa»ion. 

90  to  tOe  firft  be  faiD,  mben  Knight'0  ©tatute  {0  £%c 
teuDeD,  anD  alfo  Gerrard'0,  anD  botb  afllgneD  to  Edward, 
Ije  i0  folelp  polfeiTeo  bp  Clictue  of  tbe  ©tatute  to  Gerard ; 
it  tDill  be  aDmitteD,  tbat  Knight  OaD  fucb  an  (Eitate, 
aibtcb  be  miffbt  fucccnDec,  anD  tbat  Gerard'0  Cctent  i0 
of  a  Eebecfion,  anD  capable  of  a  SiucrenDcc  ^  anD  foi 
tbi0  citcD  Corbet'0  Cafe,  Dyer  280.  anD  tuben  tbe  feconD 
Statute  10  ectenDeD,  it  i0  of  a  Eeuecfton,  anD  aftec  be< 
fng  in  tbe  fame  ^anD  it  10  an  Cctinguifljment  of  tbe 

ficft  5    2  Cr.   424.  Farrington  anD  Garraway,  4  Rep.  66. 

am  lubete  a  ^uttetmec  ma^  Tic  niaDe,  aim  botb  €fims 
come  into  one  ano  tbe  fame  i^ann  ^  tbt0  amount0  to  a 
©acceimec,  1  Inft.  41,  42.  3  Cr.  502.  Popham  30.  fo?  no 
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^an  can  Datie  an  Cffate  in  {polTefnon  anti  EcDetHon 
airo,  iDttljout  on  fntctnieofate  €(late  Ui  Tome  otbec  ^  anD 

as  to   Gerard'0  Cftate,  t[)e   jfUlC    of  Thomas  OOC0  not 

operate  upon  it,  foj  as  to  tljat,  tije  Cafe  i0  no  tnoje, 
t&an  if  one  in  EcucrQon  upon  an  Cdatc  fo?  ^eats  leup 
a  jfinc  5  tljis  cocjs  not  turn  tbe  Cftate  fo?  ^cars  to  a 
Eig&t,  ann  bp  Confcquence  tioc0  not  operate  upon  it ;  but  if 
ft  it)a0  a  jFeoffment,  anti  a  fine  after,  )p)erct)ance  it 
fcOUltJ  be  otljertoife  ^  [Thomas  was  in  Pofleflion,  and  fo 
the  Fine  did  operate  as  a  Feoffment]  anlJ  Noy  25.  Arch- 
bold  anU  Cook  tuere  CiteU  bp  (Jtni,  anU  Margaret  Rodger's 

Cafe  as  to  tbis  point ;  ann  be  citcu  tbe  Marquefs  of 

Winchefter'S  Cafe.  Trin.  20  Car.  2.  R.  R.  Rot.  «;o4. 

as  to  tlje  fecond  Cbiuff,  l|)e  faiD  if  Knight's  ©tatute 
fS  D^otoneD,  Gerard's  is  not  5  but  tlje  intermeoiate  Cffate 
tf  Burroughs  ailH  Elways  p?cDents  it  ^  ant  if  tbis  is 
in  efTe,  tben  aftet  €)attsfa(tton  acknotoIeDgeD,  a  neio  fibe 
^ear0  accrueD,  foj  acknotulebsment  of  @>ati0faction  is 
as  natural  a  SHap  to  Determine  a  S)tatute,  as  Cfflution 
of  Cime  o?  Ocatb,  to  Detetminc  an  €ftatc  fo?  ^eai:s,  0? 
fO^  life,  &c.  JUDgment  pro  Defendente. 

Evans  and  Cramlington. 

2.  IN  an  Aaion  fur  Cafe  upon  tbe  CuKom  Of  ^etcbants 
1  in  OBills  of  Crcbanjye,  upon  tbe  peaDings  tbe 
Cafe  tuas  5  Calvert  an  CrciCcnian  paps  500 1.  to  tbe  De* 
fenHant,  anU  bas  bis  TSill  of  Crcbange  upon  Ridler, 
[tobicb  is  accepteo  by  \}im]  papable  to  Price  0?  bis  2D?oer, 
fo?  tbe  Clfe  of  Calvert  5  tbe  TSill  tuas  maDe  tbe  9th  of 
November,  anD  toas  afflffueD  bp  Price  to  tbe  plaintiff 
Evans  fo?  CHaiue  teceiUeD,  tbe  14th  of  November  5  auD 
Upon  tbe  25th  an  Extent  1080  niatie  of  tbe  sponep  in  tbe 
^anD0  of  tbe  Defennant ;  auD  after  upon  Eefufal  of 
papmntent  by  Ridler,  Evans  b?ougbt  tbi0  aaion ;  anD 
tbe  Defendant  pleaded  tbi0  fatter,  Upon  tDbicb  tbere 
lua0  a  fpecial  Demurrer,  anD  it  ttiaS   fljetiin  for  Caufe, 

tbat  tbi0  amounts  to  a  general  ifTue ;  anD  as  to  tbe  ^at» 
ter  in  lain, 

Thompfon  argucD,  tbat  tbe  'Bill  being  maDe  to  Price 

0?  ©?Der,  tbe  legal  3lntecett  is  in  Price,  anD  but  an  €(iuU 

tp  in  Calvert  5  anD  Cuffom  babing  maDe  tbefe  "Bills 

[tDbicb  in  tbcii;  iijatute  ate  but  Choies  in  Aftion]  afllgn- 

2  able, 
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able,  anD  Price  (jatjing  afllsncd  to  tlje  plaintiff  fo?  a  t)a« 
luable  Connoecation,  t^e  tepl  Intecea  (0  tcandfecceD  to 
t\)e  piaituiff,  anD  tDe  DefenDanc  oiisljt  to  pap  it  to  Dim  s 

anO  Calvert  oUff&t  to  fjaUC  (Jig  EcmeUp  in  Equity. 

Powis  Sollicitor  General  econtra.  3nD  ()C  faiD,  tljat  t&e 
Declaration  is  not  gooD ;  anD  fo  be  tge  pica  goon  oj 
ban,  3uDo;nient  ougljt  to  be  againit  tbem  ^  fo;  bs  CaiQ 
tbat  t\)t  Cuftont  i<3  laiD  generaltp,  not  confiiten  to  place, 
0?  pecfons,  ann  fo  is  t^e  Common  lato,  anu  tfjecefo^c 
til  a0  a  Cuftoni,  ano  alfo  til,  becaufe  a  Cbing  laiD  as  tbe 
Common  lato,  tobicb  is  againft  t6e  Common  Xato,  is 
cectainlp  ill  5  anD  tijcp  &atje  faiD  tDat  tlje  Cudom  is,  tfjat 
if  a  s^eccljant  o?  anotfjec  !^an  Djato  a  1511  upon  a 
S^ercljant  0?  anotfjer  ^an  having  Commerce,  tDljicb  is 
too  general^  anD  alfo  Commecce  is  a  Wioiti  of  too 
large  Stigntfication,  anD  map  comp^cljenD  peDlers,  o? 
t()cp  toijo  fell  Co?n,  &c.  anD  (je  citeD  tljc  Cafe  of  Bur- 
man  anD  Buckle,  toljicO  loas  a  Goldfmith's  Note,  upotl 
loOicf)  tlje  Cuftom  bias  laid  genetallp,  anD  tbecefoje  aD* 
jtlDgfD  ill  i  anD  of  fUClj  ©pinion  Herbert  Chief  Juftice 
f'^emeD  to  be, 

3nD  as  to  tfje  spatter  in  LabJ,  Powis  faiD,  tijat  tbe 
legal  3!nterrft  toas  in  Calvert ;  fo?  it  bring  faiD  in  tbe 
•Bill  to  his  life,  be  baD  tbe  SnterelT,  as  if  9i3onep  fie  De-- 
libercD  to  A.  to  tf)c  afe  of  B.  B.  migOt  babe  an  9Ston, 
onD  A.  baD  notbing  but  tbe  Cufloop  ^  anD  as  to  tlje 
COO^D,  Order,  tljat  HgntficS  UOtbing  but  an  Anthoritj^ 

lafjtcb  be  conlD  not  rrccutc  to  bcft  an  3lntereff  in  tbe  plain* 
tiff  ^  anD  prxfertim  tbc  plaintiff  Ijabing  Jl^otice  of  tbe 
Jntrreff  toblcb  Calvert  baD  in  tbe  Q^onep,  it  being  faio 
in  tbc  ISUl  to  bis  CJfe,  anD  comparcD  it  to  a  @ale  in 
99ackct:oUcit  of  <©ooDs  to^ttoullp  tabcn,  to  one  bnbing 
il^otice  of  tbc  Co?t,  tobicb  Docs  not  alter  tbe  p?opcttp  ^ 
nnD  alfo  to  a  jFcoffmcnt  bp  jfeoffecs  faefoic  tbc  Statute  of 
Ufes,  to  one  babing  l^iotice  of  tbe  Ofe,  be  fbail  be  fcifeo 
to  tbe  firft  Clfe ;  but  otijcttoifc  it  is  of  one  not  (jabing 
jiflotice* 

9s  to  tbc  pica  amounting  to  tbe  general  g]ffuei  be 
fniD,  tbat  tbc  plaintiff  babing  cbacgcD  tbc  Dcfcnoant  in 
an  cfpccfal  ^nnncr,  be  ougbt  cfpeciallp  to  pleao  to  it  j 
anD  fOlllD  not  plcaO  Non  alTumpfit. 

Curia  advifare  vulr. 

M  m  Price 
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Price  ^/?,J  Warren. 

3.T  TPON  a  fpecial  aietStct  tU  Cafe  toajf.  Price 
VJ.  ft)a0  feifetJ  of  ttoa  i^fffuaffes  in  jpcc  after  t(je 
£)eatlj  of  m  TB^otbei:,  aiiO  daD  gjffue  tujo  eons,  Ri- 
chard 6(0  elDet  ©on,  ano  Nicholas  0(0  poiuiffec  ©on,  aiiD 

fouf  DaugfjtCtS,  Elizabeth,   Margaret,  Oliffe  auD  Anne, 

ano  niaDe  big  JOiIl  in  CtTrttino:,  ann  DeWfcD  010  taio  s^ef. 

fliaQ:C0  to  Nicholas  l)\Q  pountjec  ©on,  and  he  to  have 
50 1,  per  Ann.  for  his  Maintenance  for  ten  Years  after  the 
Death  of  his  Grandfather,  and  the  Refidue  of  the  Profits 
to  be  applied  for  raifing  Portions  for  his  Daughters  5  anD 
If  Nicholas  die,  tljen  Ije  ffiUftf  tljC  CffatC  that  Nicholas 
had  to  his  four  Daughters,  Share  and  Share  alike  ;  einD 
tijen  fUtt&CC  fap0,  and  if  it  (ball  pleafe  God  all  my  Sons 
and  Daughters  die  without  Iflue,  t&cn  Ije  Debtfe0  (t  to  his 
Sifter  and  her  Heirs,  &c.  t(je  Del)if02  Oic0,  tfje  (55?anOfa-- 

thn  titSy  anD  afcec  Nicholas  enter0  ano  t>ie0  tuitfjouc 
aJTue  5  tfie  four  Daugljtet0  tnta  anU  ace  feifcD,  nno  tOe 
one  tahE0  l|)U0banD,  anO  Da0  3fliie  anu  liic0,  anD  tljc  i!)u0- 
bann  clafm0  to  be  Ccnaut  bi>  tbe  GTuctcfp  ^  &  n,  tlm  10 
fucb  an  Crtate  in  tbe  Daugbter0,  of  tobtcb  tbcre  uuy  be 
n  Cenancp  bp  tbe  durtcfp,  teas  tbe  Queftion. 

3lt  U)a0  agreed,  tbat  Nicholas  baU  but  ait  €fiatE  fo? 
Life,  anD  tbat  tbe  Ktlo?D0,  Share  and  Share  alike,  maOe 
tbe  55augbter0  Tenants  in  Common  for  Life ;  anD  tbat 
tbe  MoiD  Eftate  bete  carcieD  no  Intereft,  but  10  onip  a 
Defcription  of  the  Land,  8ic.     "But  tbe  Queftion  tua0, 

tobetbcc  tbep  fljotilD  baUe  Cffatc0  tail  bp  amplication  upon 
tbe  U(t  Claufe  of  tbe  OLlill  ■-,  anD  it  m»  arpeo  bp  Pol- 
lexfen,  auD  aftcctDarD0  bp  Tremain,  tbat  it  foulD  not  be 
fo?  tbe  3ncectamtp  toljicb  of  tbe  Jfliie  Ojall  take  firf?  ^ 
anD  tbe  Cafe  of  Tayler  anH  Sayer,  Cr.  Eliz.  74.J.  is  full 
ill  tbl0  paint  5  anD  alfo  tbat  in  tbi0  Cafe  tbctc  ougbt  to 
6e  ccofs  IRemainDerd  bp  Jniplication,  Uibicb  conlD  not  be 

bp  tbe  IRUIe  of  Gilbert  anD  Witty0  Cafe,   2   Cr.  655. 

anD  of  Holms  anD  Mcrrier0  Cafe  5  anD  tbe  otbet  Cafe0  of 
cror0  EcniainDer0. 

Holt  arcuED,  tbat  it  0120  an  Cffate-tai!  ^  auD  be  ob' 

fccDcD  firftj  tbat  tbcre  tDa0  no  iLimitation  t»ben  tbe  CHatc 

4  to 


Term.  Hill,  l  &  3  Jac.  2.  R.  B.  2.67 

to  t&e  Daiigdtcrsi  fljall  Deternifnc :  3nD  fecondiy  t&at  it 
lua0  faiD,  tftat  it  0)aU  not  temain  ouer,  till  t&eic  Dcatij 
tuitftout  ^IflTuE  5  anu  he  faid,  tljat  ijere  t&e  Datigfiters  fja* 
hitiQ  an  €ffate  toljicf)  Ctjall  not  oetctmine  till  tbeii:  Deatfj 
iDttbout  31ffiiP,  10  a  Eemflinoet  in  Cail  to  Richard  ;  anD 
aftet  1)10  Deatlj  a  Ecmaiiitict  in  fee  acccjoing:  to  t&e 
Oef)ife,  anD  To  tDe  mm  fubQl!0  in  all  it0  patt0  ^  anD 
t[je  3intcnt  obfctUeD,  tD&iclj  cannot  be  if  Ujis  Conifcuaion 
be  not  maoe ;  fo?  if  tfjcce  be  no  €(fate  tail  in  tbe  Dauglj^ 
ter0,  tljere  tDiU  be  a  jFce  in  Richard,  anD  t|)e  Ecmain- 
Dec  DeDifeD  to  t&e  differ  of  tlje  Dcbifo?  tDill  be  DoiD  ^ 
anD  &e  faio  tbat  Richard  mfgbt  Uieil  take  an  €ffate--tail 
6ete  fap  5)rtiPJ'cation  5  anD  fo?  tlji0  Ije  citeo  Moor  127. 
tbe  Cafe  of  Neweon  nnD  Bemardine,  ttJbcre  Richard  ijaD 
an Caatetail  bp  implication  b^  tlje  CIlo?D0 ^  and  if  Ri- 
chard die  before  he  hath  Iflue,  tljOUffb  no  CRate  gibett 
to  Otm,  nettDec  tt)a0  ge  i^eic  at  lafo  ^  anD  de  citeD 
2  Brownl.  Robinron'0  Cafe  ^  anD  fo?  tbe  crof0  Ee« 
ittainDer©  Ije  faiD  be  DiD  not  fee  anp  Eeafon  tDbi>  tfi^P 
miffbt  not  be,  anD  tljat  in  Ciatch'0  Cafe  in  Dyer,  tbep 
Inete  cefolDcD  gooD  ^  anD  tljat  tlji0  Cafe  IjaD  been  affitmeD 
foi  iaH)  in  Hobart,  anD  otbet  1500110  ^  anD  fo;  tlje  Cafe 
of  Gilbert  anD  Witty  it  toa0  rulcD  upon  anotber  Eeafon, 
foi  tijete  toece  fctoetal  DeDifc0  of  febecal  I3oufe0,  anD 

t^ep  toece  taftcn  diitributive  reddendo  fingula  fingulis. 
Cbe  Court  econtra.     9llD  Herbert  Chief  Juftice  faiD, 

tW  tbep  tooulD  fallout  mills  in  tbcic  Cjrpofition  a0  fac 
30  t\)tp  coulD ;  but  iDljete  tljep  ate  fo  incectain,  tbat  tbe 
antention  map  not  be  collccteD,  tljep  oujjljt  to  fall  fo? 
t&eic  3ncEttaintp5  anD  Ije  faiD  tljat  ijecc  tljc  Ceffato? 
miffljt  fiaue  fcticcnl  3!ntent0,  foi  fie  mig&t  intenD 
tbat  tlje  Dauo;l)tec0  fljoulD  baue  but  fo?  life,  anD 
tbcn  tbat  tbe  %om  (IjauiD  Ijabe  it  ^  ano  upon  tbeic  Deatij 
tnitbotit  JlTur,  tljat  tljc  Dauffijtets  fl)ou!o  Ijabe  it  ^  or  be 
niigljt  intrnD  tljat  tlje  S)on0  migut  Ijaije  an  Cltate.tail, 
after  an  Cflate  tail  in  tlje  Datieiner©  ;  or  tOat  after  tlje 
Deatb  of  tlje  Daugljters,  tbat  it  njall  ncfcenD  to  tbe 
€>on0  in  Jfee  ^  anD  if  tljcp  Die  luitbout  3iKu£,  to  tbe  3!f' 
fue  of  tlje  Dau5l)tGts  ^  auD  if  Ijts  @on0  anD  Daugb' 
tfr0  Die  luitljout  JilTac.  tlwt  Dc  might  limit  a  jFcc  after 
to  l)i0  ©tfiec,  tljouglj  t!)crc  toa0  a  jFce  before  be  mifflit 
fa  intenD^  aiiD  t{jeccfojc  Ije  faio  it  toa0  quite  uicettain 

M  m  2  tD&at 
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toljat  de  mtcnueli,  niiD  t6ercfo?e  tfjat  tfjis  Claufe  f0  Ijoio  fo? 
tlje  ^nccttaintp,  anD  tDat  tbere  toass  no  (SffatC'tail  in  tfjc 
Daug()ter0,  &  per  confequens  no  Ccnancp  Dp  tijc  Cuc- 
teff  3  anH  (t  teas  fO  allJUll0ell  per  totam  Curiam. 


ne  King  and  the  Inhabitants  of  Stanmore. 
4.   A  N  toct  of  €luartcc^€)Efllon0  toa^  rcmotjen  bp 

Z\  Certiorari  ;  upoil  tUljiCD  t()C  Queftion  ft)a0,  tU&C* 
tljec  10  I.  per  Annum  mfntioneo  in  14  Car.  2.  fo?  tfje 
Settlement  of  a  poo?  ^an,  fljall  be  unternooU  10  ].  per 
Annum  of  an  Cflatc  of  f  reeljolo  anu  3!n5critance,  o| 
10 1.  Rent  m  a  Cenant  ^  ann  it  tDa0  urjyen  tbat  it  \«i 
unteafonable  to  intenti  tljat  tfje  M  tuoiilD  remolje  a  |Bec-- 
fon  from  W  ifree&olO,  tDoufflj  unoet  10  I.  per  Annum, 
anu  tljat  tue  @)tatiite  oiicOt  to  be  imocrnoon  of  rcnifno: 
10 1.  per  Annum  ;  anH  a  €afc  toa0  citeti  to  be  fo  tuleD 
bp  North  Chief  Juftice,  at  the  Aflizes  at  Buckingham  ; 
anti  Hoiioway  faiD,  tbat  (je  bao  fenoton  it  t(y  be  fo  aD^ 

JUBgetl ;  but  Herbert  Chief  juftice  Uja0  Of  anot&ec  C)pi* 
nion,  anD  took  a  50an  lobo"  bousbt  a  Cottage  of  20  s. 
per  Annum,  of  tuljicb  Ije  bnu  tbe  inheritance,  to  be 
toitfjin  tlje  mom  anti  S^lfcbicf  of  tbe  as,  if  be  10  lifee 
to  be  cljargeabie  to  tljc  pariflj,  fo?  tbat  i0  tbe  Cbino:  a-- 
gainfl  bJljiclj  tbe  Sitatute  p?obiiie0  ^  but  tobece  a  ^ati 
10  not  lifee  to  be  cbargeablc  to  tbe  parlflj,  if  be  toill  Itbe 
in  a  Cottage  of  10  s.  per  Annum,  oj  otberUJifc  unoer  \ii^ 
ConDition,  \yz  i0  not  toitbin  tbe  leaning  of  tbe  39 ;  tbe 
Otber  Juftices  were  filent. 


Black- 
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Blackftone  and  Stone. 

5.  A  ^ait  feifed  of  iLanli0  in  jTee,  6at>  SlTue  a  ®oii 
/\  6p  tfie  ficit  aenter,  auD  ttno  %m^  bp  a  feconD 
Center,  anti  Deutfes  f)i0  lanli0  to  W  elDed  €>Qn  attD  ()f0 
i^eii-0  5  anD  if  &e  Die  {uitbout  Detr,  to  di0  tfuo  ot^ec 
€)on0,  tlje  elDea  Son  Died  tuitbottt  Ifilic  ^  and  if  tfji? 
lDn0  an  Cffate-tail,  0?  a  ifce-fimplc  toa0  tlje  Queftion  up« 
^n  a  fpccial  clietdia  found  ^  and  it  tt)a0  adjudged  an  C' 
Qatetail  ^  dut  it  1030  not  argued,  o?  defended  dp  tge  otiiet; 

Side ;  ideo  quaere.  Vide  i  Cr.  58.  Vaughan  270.  i  Roll, 
399. 


Term. 
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HintonV  Cafe. 

1.  'W  N  tlie  Cafe  of  Benjamin  Hinton,  ft  tuaS  tUleD  Up* 
I     on  a  rpecial  CtCtOlCt  fn  an  Indebitatus  Aflumpfit, 

I    tijat  if  one  (0  acceffeti,  ano  put0  in  OBail,  anD  af> 

-*-  tec  l)oe0  not  pap  tfje  ^onep  tDit&in  Ojc  ^ont()0, 

tljat  6e  (Sail  be  anjuHgeti  a  •Bankrupt  aftet  tftc  Or  ^ont&jy 

onip,  anti  t&at  it  fbali  not  teiate  to  t&e  Cimc  of  tfte  acceft  5 

anH  fO  is  tDe  Statute  of  21  Jac.  cap.  19.  tO  bC  UnOCtllOOD; 

fo?  it  map  be  tfiat  be  batj  Canfe  to  contcC  tbe  Debt,  ann 
tlje  €)Uit  migbt  Uepeno  aboue  fie  a^ontbs  ^  anD  alfo  it 
tooulD  be  niifcbiet)ou0  to  all  13ecron0  tobo  beal  toitb  tbem, 
to  make  tbem  refunH  tbeii:  ^onep,  ttben  tbe  Xankiupt 
appcai;eri  to  be  a  99an  ctenitable  anO  folbent  j  ideo  Judg- 
ment per  totam  Curiam. 


Mich. 


^yl 


Mich.  Vacation 


4  Jac.  2. 


NOT  J .  After  the  Clofe  of  the  Term  in  this  Va- 
cation, King  Ja?nes  departed  privately  from  White- 
hall^ and  was  ftop'd  in  Kent^  and  came  back  to  White- 
hall ;  but  in  two  or  three  Days  after  he  retired  to  Ro- 
chefter^  and  then  departed  fecrctly  beyond  Sea ;  and 
note  the  Judges  who  were  in  Town  afted,  and  in  fome 
Counties  a  Selfion  of  the  Peace  was  held,  and  alfo  Writs 
illued,  tefted  the  laft  Day  o£  Mich.  I'a'mi  and  the  Judges 
in  Town,  ci.z.  Street,  Strifiger,  and  Rotheram  intend- 
ed the  Evening  before  the  ElToin-day,  to  hold  the  Ef- 
foins  ;  but  they  were  forbid.  Note,  That  feveral  held, 
that  the  Comraiffions  were  determined  by  the  Kings 
Withdrawing,  and  that  the  Judges,  drc  ought  not  to 
have  aftcd  after.  P'^ide  Rajiafs  Eut.  &c.  Reattachment 
(iffd  Refjiinimns  544.  h. 


Term. 


^■^^ 
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Du  Cofta  and  Cole. 


I.  ^'1  "^  H I  s  tDa0  an  A^ion  fur  Cafe  Upon  a  Xil!  of 

CjCCftange,  p^OtefteD  fo?  non  Acceptance  ;  \\\ 

tofocS  tfjc  Jfact  lDa0  5  Cole  ujGtD  a  TSill  oC 

CjCC^ange  upon  Sit:  Nathan  Rowland,  and 
Company  in  Oporto,  for  1000  Mille  Rees  upon  the  6tli 
of  Auguft,  papable  t&(ttp  Daps  after  ©ijjfjt  5  ano  upon 

t()E  14th  of  Auguft  tfte  King  of  Portugal  tjnD  IcffcneD  tlje 
ClaUlE  of  tDc  Mille  Rees  20 1.  per  Annum,  fo  tljat  it  inasJ 
impolRble  to  f)at}e  JI3otice  5  t|)e  Xill  toajs  p?efenteD  fo?  ac^ 
ceptance,  tOftO  tbe  9t>Dance  of  20  l.   per  Cent.  Rowland 

fijais  tfaop  to  accept  anU  pap  at  t&e  cucrcnt  ttalue,  but 
not  tottb  tbe  gbUance,  ann  tbcrcfoje  tljcrc  teas  a  pjotctt 
fo?  non  Acceptance,  anti  an  3afon  tnas  b?ouQ;f)t  affaitiff 
tbe  D?ab)cr  ^  anu  tbe  Queftion  toao,  tobctber  tbc  "Bill 
ougbt  to  be  palD  to(tb  tbc  Qbbancc,  o?  acco^tJino;  to  tbc 
cuttcnt  ^alue  at  tbc  €fme  tbc  15111  became  papabic  5  aiiD 
ruled  by  Holt  Chief  luftice,  tbat  \iViZ  tbcce  not  bcinfl; 
Boticc,  tbe  TBill  ouabt  to  be  patu  acco^unig  to  tbe  an= 
tient  2laUie,  fo?  tbe  King  of  Portugal  mop  not  alter  tbc 
P?opcttp  of  a  S^ubica  of  England  5  aiiD  tbcrrfo?e  tljiis 
Cafe  Diffecd  from  tbe  Cafe  of  Mix'd   Monies  in  Davis's 

Reports;  fo?  tbetc  tbc  alteration  luag  bp  tbe  King  of 
England,  tobo  bas  fucb  a  p?eroffattbe,  anti  tbts  (ball  biiio 
b<0  o\rn  ©ubieaB  :  3ln  tbi$3  Cafe  be  alfo  bcio  tbe  l^^otctt 
to  be  an  Cbmence  prima  facie,  tbat  tbe  13(11  Uja0  nnc 
acccpteti,  anU  fufficient  to  put  tbe  P?oof  on  t&e  otbcc 
©ibf. 

4  Term. 
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Jifiq 


Earl  of  Pembroke  and  Woldrige.         ^ 
I.     A      mnt  of  ^rro?  tuajj  lj?otio;rjt  6p  tbe  Earl  of 

/\       Pembroke  tO  teUCCfC   a  Common   Recovery, 

r\^  nno  a  Scire  facias  moDEtJ  to  Ue  jjcaiitcu  asaina 
tbe  Cettenant0,  toljicft  toas  oppoftD  bp  Treby 
Attorney  General ;  fo?  tljOUgO  it  6e  ufuallp  BCantcD,  pet 
it  is  ill  tlje  Difctetfon  of  tlje  Court,  and  not  ex  deblto 
ftriSi  juris,  anD  tlje  Practice  of  tijc  Court  ijj  fo,  fO?  OtIjeC' 
tolfe  tljE  cant  of  Ctco?  toouio  be  of  no  effect  v  fo?  tlje 
Demanoant  in  tljc  Eecoljccp,  10  but  a  nominal  lp)ecfon, 
anD  ijae  notbing;  in  tbe  Lan6,  anD  fa  Junsment  tljat  be 
(boll  be  retto?eD  to  all  tbat  be  bati  loft,  ao:ntfic0  notbinij  ^ 
but  toljen  tbe  Cectenant  10  \\\  tbc  Court,  tbc  Court  ijns 
all  Patties  before  tbem,  onD  tbc  IJuDgment  (ball  be  ef' 
fertual  j  fo  tbat  tbc  Eeafon  of  ffcantmo:  a  Scire  facias  in 
fucb  a  Cnfc,  (0  fo?  tbc  (Ejcpebition  of  JiUflice,  anD  tbat 
tbcic  ^uDgmcnt  be  not  illurojp :  TBut  \\\  tbi0  Cafe  a  Scire 
facias  10  p?iipeo  in  Delap  of  Suffice ;  fo?  if  it  be  grantcD, 
tbe  Certeannt  idouID  pieao  Iiufancp,  anD  bp  it  tbe  Parol 
toonlD  demur,  anD  tbe  pattp  DclapeD,  anD  tbecefo?e  tbc 
Keafon  of  granting  a  Scire  facias  Doc0  not  bolD  i\\  tOis 
Cafe  ^  aiiD  fo  tbe  Court  not  bouiiD  to  orant  a  Scire  facias 
in  Difcrction. 

Hole  Chief  Juftice  fillD,  tbat  tbOUQlb  it  bC  not  ex  ne- 
ceffitate  juris  tO  grant  a  Scire  facias  Ul  tbi0  Cafe  ;  pCt  it 

baD  been  aliwaps  p?actifcD5  ano  tbe  PraAice  of  the  Court 
is  the  Law  of  the  Court,  from  which  they  could  not  de- 

N  n  part  j 
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part ;  aiiti  tOougb  tlj(!3  Care  fjao  fticfj  Circtim(fancc0, 
tDlj(cl)  tooulo  CaCuce  tOem  not  to  ijcant  n  Scire  facias,  if  it 
toas!  a  netu  Cafe ;  pet  tljis  betiuj  a  fettleti  Eule  to  grant 
a  Scire  facias  in  fllCl)  Caff,  tljC  Rule  toa0  tijat  tfjC  Scire 
facias  fljaU  (JO  ^  per  Holt  Chief  Juftice,  aiiD  Eyres  Juftice. 

Doibin  fccmco  to  Ue  Of  a  coiitcarp  ©pinion. 

Whitehall  and  Squire. 

2.  A  ^fi"  P"t  6is  ^o?fc  to  pafitttajje  to  J.  s.  ano  af= 
l\  tet  DieD  3inteftate ;  J.  S.  ocficeD  |.  D.  to  liucj;  t&c 
©toner  of  t&e  5po?fe,  tljc  to&iclj  Ije  Diti,  ano  tijc  Cjrpences 
of  tbe  ifunecal  amountcD  to  23 1.  ano  after  upon  an  ac- 
count bettoccn  J.  8.  and  j.  D.  J.  D.  acccptcD  tlje  l;o?fe  fo? 
10 1.  of  tUe  23 1.  ann  J.  s.  gaDc  Ijim  a  OdHI  fo?  tOe  Kcfi= 
mz  h  ano  after  J.  s.  toofe  jietter0  of  aominiflratton,  anu 
hVmht  an  Adion  of  Trover  fo?  tOe  t30?fc,  ant)  tijtg  s^at' 
tet  tnasi  found  fpcciallp  ^  anD  aD|uti0cn  fo?  tlje  Defendant 
bp  Dojbjn  and  Eyres ;  Holt  Chief  juftice  econtra. 

Doibin  an&  Eyres  faiD,  tfjat  tftcre  not  being  anp  Cre= 
Dito?fl(,  and  tfie  ifuneral  being;  b?  tfie  Direction  of  J.  s. 
t&t0  maltC0  ^im  Executor  de  fon  tort;  anD  it  being  a 
latDfUl  act,  tOotlffS  done  bp  an  Executor  de  fon  tort,  it 

0«0&t  to  be  allotted ;  bat  if  tJjerc  toetc  €ceDito?0,  pecad« 
lientttre  it  tuouid  be  otfjettoife. 

Holt  Chief  Juftice  Caio,  t&at  tboufffj  fcffal  a(t0  Done 
6p  an  Executor  de  tort  ate  good,  ffl  tljat  Ije  fljafi  not  be 
refponfible  to  Ctcditoj0  togen  6e  Ija0  paid  a((  to  otDcr0 
upon  Specialties,  o?  ot^cr  S)ecutitp  of  a  real  J^attire,  pet 
6c  i0  iiaWe  to  tfje  rightful  Adminiftrator  tQ  be  punllljpd 
ioi  bi0  to?ttou0  Slntermedling  in  an  A^ion  of  Trover,  m 
iDbttb  Daniagc0  0)aII  be  rccodered,  but  not  according  to 
tb€  Qalue  of  tlje  ^ood0,  becanfc  tljat  tofjicb  fjc  Ijas  fato= 
fuilp  paid  fljall  be  recouped  -,  and  In  t()i0  Cafe  tfte  'D?oer. 
ing  of  tije  ifancraJ,  &c.  ()a0  made  (jlni  Adminiftrator  de 
fon  tort,  &c. 


lohn- 
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Johnfon  and  Cotton. 

3.  "paton  anil  jTcmelcftp  a  jFinc  of  Eaitti  of  tf}zmitt% 
JD  ann  t&e  mitt  alone  Decltitcj:;  t&e  a[rc0 ;  tge  Sffenc 
of  t()e  ^u0banD  (l^aU  not  be  intenDeti  it  mtJiins  appeaciS 
econtra ;  but  t^e  DccUcatton  ifi  DotD  cjccept  an  eicpjefs 
^ITent  f|8  piOWtf  j  per  Curiam  Hpon  Evidence  in  an  E- 
jcdment. 


N  n  z  Term. 
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Luton  and  Bigg. 


t. 


U 


p  o  N  a  fpccial  ClctHia  tlje  CaCc  teas  founo 
to  be,  tfjat  Bigg  tuas  a  ifreeman  of  London, 
ann  feept  an  3nn  tljcte,  aiiD  tOat  De  bouffljc 
all  tDe  ^IjtiiffES  luljicb  De  folD  In  U&  3!nn, 
anH  t&cm  t&ei-e  fold  ann  uttereo,  bp  bjljiclj  be  gainco  b(0 
liliing  5  ano  tOcp  bcfiors  founo,  tfjat  be  bnti  built  a  ^bip, 
anb  ijab  a  @bate  in  bet,  anb  a  S)tocU  tbcte  to  tbc  (Halite 
of  50 1,  tbf ?  founb  alfo  tbat  be  abfenttb  from  W  C^oiife, 
anb  tbat  upon  petition  to  tbe  Commiflioners  of  the 
Great  Seal,  a  Commiflion  of  Bankruptcy,  &c. 

Cbe  Queftion  tcaS  firfl:,  ^\t  an  JnUheepet  toitbin  Lon- 
don, be  a  Crabcc  toitbin  tbe  Statute  of  Bankrupts ;  ana 
ft  toag  argueb  bp  Tremain  tbat  be  tons  not,  fo|  be  10  in 
tbe  jOatuce  of  a  publich  ©fficct  fo?  tlje  Eeccption  of 
2rtabeUet0,  fo|  be  10  bounb  to  receibe  tbem,  anb  to  fiiio 
fll^eat,  €>?infe,  anb  Lobjjino:  fo?  tijcm  5  anb  if  be  rcfufcs 
toitbout  a  tcafonable  Caufe,  an  Aftion  upon  the  cafe  lies 
againd  bint  ^  be  10  alfo  bounb  to  fell  at  a  tcafonable 
^lict,  anb  map  not  fet  tbe  p?(ce  ^  alfo  be  ba0  not  q:c= 
netal  Dea!in00  tciftb  all  g>o?i0  of  lS)Eople  as  a  Craocc 
fia0,  but  onlp  toitb  l^aireno;et0  anb  Ccabcllcrs  5  and  tbete= 
fo?e  if  a  jFrienb  being  tljerc  as  a  Slifito?,  be  cobbcb,  tljc 
5lnnhcepEt  (0  not  tcfponDble  ^  alfo  otbct  Crabcr0  map  fell 
01  tcfufe,  and  fet  tbcic  oton  Ipiice  upon  tbcir  ©0000, 
and  tbctefo?e  tbe  Cafe  of  an  Jnnkeepee  differs  from  tbat 
of  otljec  Crabct0.  20  to  tbe  Second  Qieftion,  €:De  "BuilD^ 
ins  of  a  S)ljip  doc0  not  malte  btm  tvitlnn  tbe  €)tat»te, 
I  .  110 
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tio  mo?E  tOan  tbe  'BtiilDtntj  of  an  Jpoufe  5  ano  tfjc  fjaijfng: 
a  S'tocfe  in  tlje  ^Dtp  to  tlje  Cialue  of  50  !•  lotll  not 
tnahe  fjtm  a  CtnDct,  foj  tc  10  not  founD  tgat  ()c  traDcD 
antfj  ft ;  anD  tfjcrefo?e,  &c. 

Wi.  Williams  econtra  5  fo?  \)2U  it  ijJ  foimtl  t!)at 
te  10  an  3innfeeeper,  tljat  Ije  bougljt  ijap,  ©at0,  ann  all 
C()(ng0  necelTarp  fo?  fji0  Snn,  tijat  (je  folD  all  tfjofe 
Cfitng0  fn  O10  gjnn,  Op  Uiljtcl)  Oe  pineD  Oia  liUinn:  i  fo 
t&at  Ijecc  tljec^  10  founB  an  eract  Dcfcrtptlon  ef  a  ^an, 
toljo  jyatns  lji0  LtlJino:  toitljin  tfjc  statute  ^  anD  tfjcicfoje 
6e  ouiyljt  to  be  aUiuOffED  a  isankrupt  luitfifn  ifjc  €)tatute : 
SnD  fje  faiD  tljece  fijag  a  confioeiable  Diffccencc  bcttocem 
an  JnnfeeepEi:  in  London,  ano  a  90m\  in  tfjc  Counttp 
toljo  rcnt0  lanD,  anD  alfo  fecEp0  an  3!tin,  be  Das  nianp 
Cl)tno:0  of  bi0  otun  (S5?otutb  h  anD  tbo'  be  fel[0,  be  Does 
not  bnp,  fo  be  boc0  iiot  gain  Ijis  KLibing  bp  'Bupino:  ano 
©ElUno:  ^  anD  tbe  Cafe  of  Crifp  ano  prat  tDa0  citeD  bp 

fjim  ;   lones  457.   tiJbere  bp  two  Judges  againft  two,  tbat 

an  3!nn!teepec  in  tfte  Connttp  is  not  tuitbin  tbe  @ta= 
tutrs,  ike. 

Holt  Lhief  Juftice  and  Eyre  inClineD,  tfjOt  an  JiUlkecpcc 
i0  nor  toitbin  tbe  Statutes,  upon  tbe  Eeafon0  offeccD  bp 
Tremain  ;  but  juftice  Dolben  tDa0  Of  ©pinion,  tbat  aii 
Innfeecpet  in  London  is,  &c.  Adjornatur  5  puis. 


Term. 
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Boulfton  and  Sandiford. 


I.  4  crtioti  upon  m  Cafe,  in  to^icB  tfje  pa{nt(ff 
/\  Declatcsi  auainft  tbc  IDefcnDantg  ns  SDtoncrjS 
r%^  of  a  T>ath,  atiD  fljeto0  t&nt  tljep  conltttutcn 
"^  -^  J.  s.  99after,  to&o  receiUcD  fuclj  <^ooli!S  aboaro 
to  be  catcieD  from  London  to  Topfam,  ann  tOat  t6e  De* 
fenoautjEi  fuper  fe  fufceperunt  to  cattp,  &c.  and  C^etois 
tDat  tlje  <^ooD0  toece  Dantageti  ^  upon  {DfjtcO,  &c.  upon 
Not  guilty  pieaoeiF,  tfte  3ucp  founti  a  fpectal  CJctOts, 
fcil.  tljat  tljE  DcfcnUantjJ  tuece  part=©U)net;0,  but  tOat 
tljete  tnere  otljet  ©toners  infimul  cum  tlje  Defentiant$5 
anD  tijnt  All  t6c  ©toners  conttituteD  tljc  Spader  ano  fll^a-- 
tiner0,  tDat  tlje  ©0000  of  tbe  plaintiff  toere  ueliDereO  to 
tlje  99a(lec  to  be  carrieti  from  London  to  Topfam,  nnn 
tljat  tbep  toere  Damageti,  &c.  &  d  [tDe  98ion  not  being 
b^ougbt  againff  all  tbe  ©toners,  but  onlp  againft  tfje  De« 
fentiants]  S^uUgment  fljall  be  giDen  fo?  tbe  115lanitiff  toag 
t(je  Queftion. 

SDfUDgeO  bp  Holt  Chief  Juftice,  Gregory  anD  Eyres 
fo?  tbe  DefenDant0  5  Juftice  Doibin  econtra,  becaufe  it 

niigljt  fjalJe  been  pleaded  in  Abatement. 

Holt  Chief  Juftice ;  Cfje  98(on  in  tDi0  Cafe  migbt 
ijaDe  been  b^ongbt  asainft  tlje  ^afler  alone  toitijout  Clue= 
Ifion,  30  in  tbe  Cafe  of  Morfe  anO  Slue,  ano  tlje  gaffer 
i0  in  tlje  Jl2ature  of  an  ©Sicer  ^  it  mlgbt  alfo  babe  bzm 
bjougbt  againa  tbe  ©toner0,  becaufe  tljep  babe  a  TSenefit, 
fcil.  tbe  iFceigljt  3  anu  if  tljerc  be  a  Default  in  tbe  ^a-- 
2  aer. 
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(fer,  tljfp  ate  cbatgeable,  fo?  tlje  0@allcE  10  tljeii*  sScC' 
uant,  ano  appointeo  bp  tijcni.  aiiD  In  tbi0  Cafe,  tlje 
Defenoants  arc  not  djargcabie  tii  rcfpcrt  of  tlje  C>toiut' 
fljtp,  but  of  t!jc  anuaiitaffc  tubtclj  tfjcp  babe  bp  tlje 
frcigbt ;  anti  tIjfrcfo?c  ^Bbcrc  pact  of  tbc  ©tonecg  ft)oti(o 
inipiop  tljC  ©bip,  anu  tbe  otbPco  fcoiiio  not,  in  fucO  Cafe 
tbc  ^Dbantagc  of  tljc  Qopagc  loili  belong  to  tbem,  tuba 
fit  anD  imploj!)  tbc  %\)tv^  anO  not  to  tbem  toljo  DdTentco  3 
onD  If  any  Dnmagc  be  to  tbe  labing,  tfte  Action  fbal! 
tt  onij>  iigainl!  tbem  tobo  fitteo  out  tbe  ©blp,  anO  not 
againft  tbe  otbcrs  5  fo  ©tonecfljfp  (0  not  tbe  JTounDatioji 
Di  tbis  aafion,  but  tbe  Oltua  ano  l^ccompcnce,  etic  V.)t 
Crult  tn  tots  Cafe  (0  a0  tJieU  tottb  tbe  otberg,  as  toito 
tbe  DefentJantg,  fo?  tbe  <©ooD0  toere  DeKUeceo  to  tfte 
^atta,  ano  not  to  tbe  ©cfennantg,  anD  tbe  IReccfpt  of 
tbe  ^aflec  (0  tbc  Eecctpt  of  tbe  ©tonei'0,  fcil.  of  all  tbe 
©tunere,  tabo  appointed  bfm  ^  unti  in  cUct?  Hmtt  tberc 
10  a  Contiaa  frnpUeu,  anb  tbc  Crufl  being  in  all  tbe 
Otuncrg,  tbe  Contract  fljatl  be  fo  alfo  ^  ano  tbci;efo?e  be 
agrcco  tbat  tbe  Cafe  of  a  common  Cacrict  Dto  not  Dif= 
fee  from  tbe  piefcnt  Cafe  t,  onD  (f  tbt0  tDa0  in  tbe  Cafe 
flf  a  common  Cottier,  all  tbc  partner©  ougbt  to  be  )Oin» 
CO  ;  fo;  tbep  being  upon  tbe  impitcD  Contract,  all  Piiine0 
to  tbc  Contraa,  tdep  ougbt  to  bt  fotncD  tn  tbe  Sictiott, 
&  fuper  fe  fufceperant  Gttcn00  to  All  5  anH  tb(0  not  be^ 
<ng  tjcne,  tbe  Dcfenbants  map  taUc  anbantage  of  it  up- 
on the  general  iflue  :  3if  tbe  plaintiff  fjan  DeclareU,  tbat 
in  Confibcrotiott  be  bao  p?omifeD  to  pap  tbc  Defennants 
fo  niucb,  tbep  alTumed  to  carrp  fucb  ^0000,  &  non  af- 
fumpfer'  plcaueD,  be  bib  not  bonbt  but  tbnt  tbe  DefenDattt0 
migbt  babe  taken  abbantage  upon  tbc  general  jlTue,  tbat  tbi0 
p^omife  U)a0  alfo  iwitb  A.  and  B.  not  named,  &c.  anti 
tbat  fucb  fpecial  Confidetation  i0  fufficient  to  cbacge  a 

Carrier  j  be  cited  2  Cr.  -262.  Rogers  verfur  Head,  and 
Pafch.  4  Car.  R.  B.  in  tbC  Cafe  Of  Symonds  and  Darknoll ; 

per  Hide  Chief  juftice,  tlje  DcttUctp  make0  a  Contca&, 
and  tbe  not  alledging  tbat  be  toao  a  common  ligbtet^ 
S@iin  doe0  not  butt,  Palmer  523.  mid  per  Holt  a  Carrier 
16  bound  to  carti>  as  tnell  as  an  3iuiUfepct  to  rccciuc 
<j5uefi0.  Qifo  in  tbi0  tbe  3mplopmcnt  is  joint,  and  iifec 
to  tbe  Cafe  of  ioint  ©flScerg,  tbep  all  make  but  onr 
Pcrfon,  auD  a  "^B^eacb  of  ^tuft  b^  one,  is  tbc  "Bicacb 
of  al! ;  ^\)t  Confidftation  10  to  be  paid  to  nil,  ano  tbcrc^ 

fQ|e 
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fo?e  all  otigljt  to  be  cbacseo,  niiD  tlje  OSencfit  fg  Kjc  Cnufc 
of  tlje  Cljai'ge,  asi  in  2  Cr.  189.  m  tlje  Cafe  of  Clerk 
niiD  Geliy,  tofjcrc  a  ^aii  left  |)i0  <JDooris  in  an  *Jnn,  tinu 
DcparteD  fo?  ttoo  0?  t[)?ce  Daps,  anD  in  tfie  interim  tijcp 
areflolcn^  tlje  Slnnkeepcc  fljall  not  anfuirc  fo?  tljrm,  bZ' 
caufe  Oe  Dat)  no  aoencfit  bp  tOe  CnffoDp  of  tlje  ©ooDsi  5 
bnt  If  it  toecc  an  poik  it  toonlD  be  otljectuife :  ©iippofe 
in  tbis  Cafe  tbe  ©innecs  Ijao  b?ou[j!)t  an  aaion,  tlje  De- 
fenoant  ttjall  taUe  aoDantaffc,  tljat  fomc  of  tljc  ©luuerjs 
ate  not  namcD  upon  tlje  genccnl  JlTue,  anD  tijc  Cafe  of  a 
joint  TBonD  Diffet0,  fo?  tfjetc  tljc  Dccu  is  fcbccal  ^  anD  if 
one  is  DcaD,  tijece  tfje  Declatation  againft  tljc  otijcc  alone 
is  gooD  i  anD  upon  Non  eft  faftum,.  Ije  il5all  not  babe  tlje 
^Dbantage,  becaufe  tbi0  iS  hiH  Dgcd,  anD  a  feveral  Deedj 
bnt  bccaufc  tbe  Lien  ijs  joint,  tbece  if  it  be  pleaded  in  A- 
bafement,  tljat  anotljEc  fealcD  t\)z  DeeD,  luljo  10  not  namcD, 
anD  10  pet  Ubino:,  tDece  JuDgment  (ball  be  atyainft  tbe 
plaintiff  ^  but  if  it  teas  upon  a  Contcart,  anD  Nil  debet 
plcaDeD,  tbEte  toitbout  Clneflion  tbe  DefcnDant  migbt 
gibe  in  CbiDence,  tbat  tbe  Conttact  ms  bcttoccn  Ijim 
anD  A.  B.  &c.  not  nanieD,  anD  upon  tbi0  it  vrcnlD  be  a* 
rjaina  tbe  plaintiff :  S)uppofe  in  tb(0  dife,  tl)i0  baD  btm 
pleaDED  in  abatement,  bote  (ball  it  be  pleaDeD,  (ball  it  be, 
tbat  pou  are  patt'©toner0,  anD  tbat  otbers  arc  £)toner0 
fimul  cum  ?  tlji0  tooulD  not  be  gooD,  fo?  it  map  be  tbat 
pou  alone  emplopD  tbe  S^biP  e  t^jall  it  be  tbat  A.  anD  B. 
are  C'b)nEr0,  anD  emplopcD  tbe  ©btp  fimul  cum  pou  t  tbl0 
iDculD  not  be  gooD  U)(tbout  an  Abfque  hoc  tbat  pou  im' 
plopED  a$  tbe  plaintiff  ba0  fuppofeD,  anD  tuoulD  not  tbi0 
babe  amountED  to  tbe  geuEtal  Jlftie  f   anD  (0  not  tbi0 
anotbEt  anDertakinn;  f  fo  tbat  be  DiD  not  fee  bob)  tbi0 
Ojall  be  pleaDED  in  abatement.  l;e  confcffED  tljat  7  H.  4.  8. 
(0  tbat  in  an  aaion  upon  U)z  Cafe  aointennncp  ongljt  to 
be  pleabED  in  abatEmcnt,  tobieb  is  tbe  onlp  Cafe  tbat  be 
iineb)  tobece  it  ougOt  to  be  pleaDeD  in  a  pcifonal  artton  ^ 
but  be  fa(D  tbat  tbis  bJa0  a  perfonal  action  in  tEgai-D  of 
a  tEal  Cbarge,  icii.  fo?  not  repairing  of  a  dyall,  &c. 
anD  in  tbofe  Daps  upon  9aion0  fo?  Non-feafance,  Not 
guilty  U)a0  not  plcaDeD  ^  but  tbcp  pIcaDeD  fpEEinllp,  anD 
trabEtfeD  anp  fpEcial  point  allcDgED  in  tbe  DEClnration  ^ 
anD  Not  guilty  to  fuel)  aa(on0  tuno  not  pleaDeb,  till  after 
tbe  €:inie  of  tbe  Cafe  of  Yalding  anD  Tay,  Moor  ^55. 

4  aiiD 
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ntit)  l)C  CitCU  tfje  Cafe  of  Cole  anU  Wilkes,  Button  121. 
toOiclj  U)a0  Debt  apinff  a  loiiit  leflee  fo?  not  retting  out 
of  €it[)e0,  anu  {)elD  upon  a  Ccial  at  "Bat,  tOat  it  Doe0 
not  lie  ^  but  tljctc  it  Oeino:  founD  tbat  one  onlp  occupicD 
ilje  Lano,  atifucgetJ  tfjat  tlje  Action  toell  lap:  ano  fje  faiD 
tljat  Not  guilty  is  a  5000  pica  in  Debt  upon  tfje  ^ta* 
tute  fo?  not  fetting  out  of  Citljes,  as  Moor  914.  Cham- 
pernoon  verf.  Hill,  i^e  faiD  tbat  Ije  DefitcD  to  be  of  ©pi- 
nion fo?  tlje  Plaintiff,  if  Ije  migbt,  but  tbe  lato  teoulD 
not  peiniit  Dun  ^  fo?  tljougfj  it  be  fjacD  to  compel  tbe 
plaintiff  to  talte  Botice  tofjo  ace  tlje  ©toners,  pet  is  it 
not  ino?e  barn,  tbat  if  CJiauals  a?  anp  otbet  Cbing  be 
DeltUerED  to  tlje  afe  of  tlje  €)ljip,  t&at  tlje  plaintiff  tuilf 
fue  tlje  ©toners,  lo&cn  toirljout  Clueflion  be  migbt  Ijabe 
fucD  tlje  ^anec  t  anD  fo  ()c  concluDeo  toi  tDe  Pefenonnt* 

Price  and  Child. 

2.  TN  nu  Aaion  on  the  Ca^e  t&e  Plaintiff  HecIatetJ, 
1  tbat  be  toas  feifcD  of  a  ©bip,  anD  tljat  Ije  fent  ann 
cmplopeD  it  upon  a  Clopage  pro  commode  ipfius  t&e 
Plaintiff,  anD  fljetreD  boto,  &c.  ano  tbat  tbc  %\)iv  return* 
£0,  anD  tbat  tbe  DefenDanis  feifeD  tbe  S)bip  tbe  fittt  Dap 
of  March,  &c.  &  hucufque  detinent,  per  quod  tlje 
Plaintiff  lOff  tbe  Lucrum  &  commodum,  \Ji\)lCl)  t)Z  miffbt 
baue  nuiDc.  Cbe  DffenDants  pleaD  Attio  non  quia 
tijrp  ace  inco?po^ateD,  &c.  anD  Ojeto  tbe  Cbartcr  to  tbe 
Eaft  India  Company,  anD  tljat  tbcp  feifcD  tbC  ©Ijip  Upon 
©Hfpicion  of  interloping,  anD  upon  ©ufpicion  of  pi- 
lacp,  in  iafilffance  of  tbe  icings  ©fflcers,  prsetextu  of  a. 
P?0Ce(6  out  of  tlje  Admiralty,  qux  eft  eadem  captio  & 

detentio  %  nnD  after  tbis  bp  DceD  bcttoeen  tbe  plaintiff 
anD  tbc  DefenDants,  upon  tbe  OBeljalf  of  tbe  Laft- India 
Company,  agreatum  fuit,  tbat  tbe  plaintiff  at  Ijis  Cljarge 
fijouID  b^nitj  tbe  ©bip  from  Portfmouth,  toberc  it  tons  De-- 
taincD  ufque  London,  tbat  tbe  DcfenDants  fijoulD  pap 
tbe  Cuiiom,  ann  tbe  (SooDs  fijoulD  be  laid  in  tbeir 
COateboufe,  anD  fijoulD  be  folD  b^  tbeir  OCanDle,  anD  tbat 
tlje  a5oncp  (boulD  be  paiD  four  jFiftbs  to  tbe  plaintiff, 
anD  tlje  fiftb  Part  to  tbe  DcfenDants,  tljat  tbe  ©ooDS 
lucre  folD  fo?  36000 1  auD  tbc  £^oncp  paiD  acco?DinBlp. 
%  tons  alfo  agcceD  t()at  t&c  plaintiff  fljoulD  fubmit  to 

o  o  tbe 
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tljE  SlllDgmcilt  of  tfje  Court  of  Admiralty  ;   ailH  tfjflt  af= 

m  nit  tfjtjj  tljcre  fl)all  be  n  Eelcafc  of  all  Sctioii0  con 
CEtnitlff  tljC  P^cmifleis;  to  tijc  Eaft- India  Company,  anO 
all  tf)c  iSl^cmbcrs  of  it,  aiiO  tljep  fljcto,  tljat  t&e  \dlaUv 
tiff  relcafcD  accojmnclp,  anu  tljep  fljeiu  it  to  be  tbe  fame 
Caption,  &c.  tljcte  toajs  alfo  in  t&e  IXeUafc  a  Covenant 
not  to  fuc  tDe  Company,  o?  anp  99cmbcc  of  ft,  fo?,  o? 
concEtning  tlje  p?cm(ir€0,  &c.  Cbc  plaintiff  rfpiieo 
nnD  piapcD  Oyer  of  tljE  gjytcpnient,  toljicij  uiag  cntrcD  in 

hac  verba,  anD  tOOfe  Proteftation,  &c.  &  pro  placito  faiD, 
tijat  tfjc  Dcfcntiant0  t^Ofe  tfje  S»l)ip  the  firft  of  March, 
ttifjicij  luas  bcfojc  tlic  Caption  upon  tbc  Procefs  in  the 
Admiralty ;  anD  tIjat  tfjts  is  tfje  Caption  upon  inljicO  tlje 
aaion  is  b?ou0ljt,  ann  conciuOeo,  &c.  upon  tDfjicfj  t&e  De- 
fendant demurred. 
Pemberton  foj  tfjc  Defendant  t  COat  tbe  Replication 

i0  not  ffOOD,  fO?  OctE  tlje  Novel  Affignment  is  ill,  fo^  IjC 
OUgbt  to  fjaUe  COncUlOCll  the  which  eft  alia  captio,  than 
that  of  which  the  Defendant  pleads ;  anD  fo  no  nctD  3f' 
Ognincnt :  9lfo  ft  is  fnconfiffent  tDitb  tljc  Declaration, 
fo?  it  10  tlyat  the  firft  of  March  tl)rp  tOOlt  &  hucufque 
detinuerunt ;  anD  noto  tbcp  iDOUlD  fap,  tbat  it  toajj  prse- 
textu  of  t|)e  Procefs,  fo?  if  it  toas  taken  the  firft  of  March, 
it  COUlO  not  be  aftec  taken  pratedu  of  the  Procefs, 
t[)ct£fo?E  it  10  inconDffcnt  ^  alfo  tljeie  i0  anotljet  Default, 
fo?  tljC  t\eplic3tion  DOC0  nOt  anftDCC  t()C  Bar,  fo?  tljC  Pro- 
cefs out  of  tf)e  Admiralty  i0  but  Conveyance  to  tlje  Bar, 
fo?  t(jC  Bar  10  tfjat  aftct  tbe  ^aUino:,  fcil.  lo  Nov.  agrea- 
tum  fuit,  &c.  prout,  auD  tljcp  rclp  fur  le  fait,  &c.  OBut 
fie  tooulo  Difcbargc  tlje  Cafe  of  tlje  Replication  ^  nnD  if 
it  appear0  upon  tlje  tDfjole  Cafe,  tfjat  tbe  j^laintiffjj  l)a\)C 
not  Caufc  of  aaion,  tbat  tijen  tbe  Couit  tootiiD  giue 
3luDgment  fo?  tbe  DefenDant  ^  onD  fo?  tbl0  citeD  Hick- 
nian'0  Cafe,  9   Rep.   anD  Turner'0  Cafe,  8  Rep.  aitD  be 

faiD  tbat  berc  tbcrc  toa0  a  @ati0fnaion,  fo?  tbe  09onep 
teas  paiD  ^  anD  tbougb  it  is  not  pIcaDcD  as  an  Accord, 
pet  if  it  appcat0  tbat  it  toa0  paiD  in  eatisfaSion,  it 

OUtjbt  to  be  aDjU^igcD  as  an   Accord   with   Satisfaflion  ; 

anD  be  faiD  tbat  noto  it  appeats  tbat  bp  tbe  Agreement 
(tbe  tobicb  i0  upon  Oyer  rnttcD  in  hxc  verba,  ailD  a0  if 
it  baD  been  pleaDcD  bp  tbe  plaintiffs^  tbat  tbe  ©OOD0  t»ere 
folD  bp  tbe  DcfenDants,  anD  tbe  ^onep  patD  to  tbe 
patntiffs  ii\  ^atisfaaion,  See.  alfo  in  tljis  Cafe  tbe 
4  plain- 
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plamttfF0  {jaue  rElcafcU  to  t[)c  Coiiipanp,  onD  to  e)2np 
Member  Of  it,  iinO  cobfnant  not  to  fuc,  toljicl)  amouiUB 
to  a  Edcafc  to  aDoiD  Clccuitj)  of  CIctlon  ^  anD  fje  ntcD 
Hickman  0  Cafe  to  tfjts  i3)uipofc ;  aiiD  he  faiD  tljnt  a  Mem- 
ber  of  a  Couipanp,  is  a  futficiciu  Dcfccipticit  fo?  t&e 
DefeiHiant0  to  taUe  ISciicfit  bv  tfjis  Eclcafe,  anH  ti)£ce= 
fo?c  it  Ertcnos  to  tljem,  auD  alfo  tlje  a^attcc  of  tijs  Rr^ 
Icafe  ertcnD0  to  tljcm  ^  fo?  it  luao  of  all  action0  concern-' 
inQ  tijc  l9?Emiirc0,  U)I)icI)  tuouiD  cttcno  to  tljc  Caption  ^ 
ano  IjE  tmti  tljat  Inhabitants  of  a  Coton,  migljt  tahe 
t©OOti0  l)p  fuch  Name,  anti  Co  nngljt  a  Member  of  a  €.oi-' 
po?ation  ^  ano  Ije  p^tipcD  IiiDgmnit  fo?  tlje  DEfennant0, 

Tremain  econtra  ;  anD  (JE  fatO  tliat  tbC  Bar  taao  ilf, 
ano  tt)E  Keplication  gooD  ^  tljE  Bar  COnflff0  of  ttUO  I^artS, 
fita  t()E  3Q;iccHiEiit,  aiiD  tljen  tfjE  Eclcafe ;  but  Oc  fatD, 
tfjat  t()Cp  UlcD  tljE  3ffrECincnt  Hit  on(j)  as  a  Conveyance, 
anD  Dio  not  iclp  upon  it,  anD  tljcrcfoicit  is  not  material  5 
ano  fo?  t!)c  Eflcaff,  Dc  faiD  tljat  it  DiD  not  cjctenD  to  tfje 
H^cfniDnnts,  bccnufc  a  93an  in  lji0  natural  Capacity 
fljall  not  tohc  ^LDliantncc  of  a  EcicafE  mnDe  to  {jim  in  Dt0 
co?po?atc  Capacity  ^  anD  ()e  fiitB  tljat  nn  Inhabitant  of  a 
Couin  i0  nor  capable  of  a  ^ulcofE:  03ut  fje  faiD,  tfjnt  tfje 
Replication  10  gooD,  fo?  Vuljcn  fjE  Dcclarr0  Of  a  Caption 
on  tljE  firft  of  March,  anD  tijE  DefcnDant  pleaD0  a  Cap- 
tion prstextu  Of  155?OCCf0  OUt  Cf  tljC  Admiralty  ;  nnD 
tfje  plaintiff  tcplic0,  tljat  tIjc  Caption  teas  ut  fupra.  be. 
fo?E  tljE  p^occfe  out  of  tlje  QDmiraltv  ^  tDt0  bcino:  of  a 
Caption  "in  certain,  it  appear0  to  be  anotljer  Caption 
tljan  tSjat  the  DcfrnDont  iiifiteco,  nuD  tljcref02c  bejiPcD 
not  fap  Alia,  00  in  Tre'pafs  quare  claulim  fregit,  tI)E  De- 

feiiDant  |ufii(ic0  foj  ufing  a  dlci))  ^  tbc  plains  iff  uia^  re- 
plp,  tljat  tbc  €rcfpaf0  lua0  in  tlje  Clofe  out  of  tOe  may, 
anD  !)E  netD  not  fap,  tliat  it  10  alia  tranrgreffio,  fo^  It  ap= 
pcar0 :  ©a  in  Falfe  Imprifonmenr,  the  DefenDant  |u(ti-- 
ficD  bp  Ecafcn  of  pjocff©,  tl)c  plaintiff  map  repip,  anD 
(ijfU)  it  to  be  before  tlje  p?ocef0  ilTucD,  ano  neeo  not  fap 
tljat  It  10  aha  ;  to  UblCl)  Pemberton  agrCfD,  but  faiO 
tbat  tbi0  10  not  a  Novel  Affignmsnt ;  [int  Holt  Chief  fu- 
ftice  feemed  agaiuft  Ijim  in  tlj!0  point,  ano  tljat  it  10  a 

Novel   Aflignment ;   anO   tljercfo^E  Tremain  falD,  be  baO 

fufflcientlp  anftocreo  ano  aijoioeo  tlje  Bar,  anD  p^apco 
luDsjment  foi  tbc  plaintiff. 

O  o  2  Curii 
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Curia  advifare  vult ,  lillt  per  Holt  Chief  Juftice,  tlje 
3giecment  luill  not  aio,  becaufe  but  Conveyance,  anB 
tbf P  OnDe  not  rclicD  upon  it ;  nno  ns  to  tl)e  Rclcafc,  be 
tioubteD  if  ttjcp  coulD  tnke  03cncGt  o£  it  fii  tljric  natucal 
Capacity'. 

Synionds  and  Cudmore  ',  puis. 

5. T  TPON  a  fpecial  VerdiA  in  Ejedment  t|)C  Cafe 
kA  urns  fucb  in  €flcct :  Zt)e  /Tatbet  Ccnant  fo? 
Life,  iDitb  l^otocc  to  mahe  ILeafe©  fo?  Cujentp  one  ^cats, 
tl)?ee  Libeg,  0?  JQinetp-ntnc  feats  netccminabie  upon  to^ee 
Lii)e0.  Rcmalnbcr  to  bis  %oi\  in  Cad,  UeinainDer  to  tlje 
jFatbec  niiD  bie  ipeits  -,  tbe  ifatOcr  fcafcs  fo?  CU)cntp=one 
|3Eat0,  rcnb^inff  8  1.  per  Ann.  ano  Dies  ^  tbe  ©on  being 
Ccnant  in  Cail,  Icafrs  to  |.  S.  fo?  CU)cntp»onc  ^eai;0, 
to  commence  after  tljc  Determination  of  tijc  former 
Cerm,  rcnu^ino;  10  s.  per  Ann.  ano  Dies  tiuring  tbe  firft 
Ccrm  Ijabing  Jlfnc  -,  tbe  JITnc  after  tlje  Dcaib  of  bt0 
jfatber  lebies  a  fine,  ano  occiarcs  tlje  ejfe  to  bimfelf  in 
fee ;  tbe  firft  Cerm  ciitJcD,  tbe  IcconH  lelTee  enters,  up- 
on tDbom  tbe  gilTuc  ctitcre,  anb  tbe  lelTee  b2anffbt  tlje 
action ;  ano  if  it  bias  toed  bjougljt  luag  tbe  Clueffion. 

aBrcfO  firft,  tljat  tbe  fccono  icafe  tuas  not  lunrranteD 
bp  92  H.  8.  0?  anv  Ipotnct  iDitbtn  tbe  firff  Settlement  -, 
to  tbat  tbe  onlp  Clucfiion  luljicb  remains  tons,  if  a  leafe 
fo?  ^ear0  mnoc  bp  2:rnant  in  Call  to  commence  in  futu- 
re, anb  tbe  IclTo?  bics  brfo?e  tbe  Commencement,  ann 
tbe  Jffuc  in  Cail  [tbcre  bciiiff  a  p?to?  leafe  in  efTe,  fo 
tbat  be  coum  not  enter]  lebirs  a  fine  to  tbe  Ofe  of  bim- 
felf in  fee  ^  if  after  tbto  fine  be  migbt  aboio  tbis  fu. 
ture  Leafe,  anO  enter  upon  tbe  Ccnant,  tobcn  it  com* 
menccs  in  ^p)o(rcfnon  toas  tbe  Ciuffiion.    9iiD 

3\t  toas  arcucb  tbat  tbe  JtTue  migbt  enter,  fo?  tbts  be= 
fnff  a  future  'ilnteref!,  tbe  €ftate  tail  came  to  bim  entire 
anO  compleat,  ano  is  in  bis  Danos  OifcbargeD  of  tbis 
future  Jntereft,  as  in  Cafe  tobcre  Cenant  in  S^ail  fells 
tbe  Crees,  tbep  are  fcUercO  in  Laia,  anO  (ftall  go  to  tlje 
Cjcecutc?s  of  tDe  Oenoec  ^  but  if  Cenant  in  Cat!  DiejS 
before  actual  S)rberance,  tbep  are  reunitcD  again,  anD 
(l^all  go  to  tbe  ^Ifliic  in  Call,  ano  tbe  (UenOce  bas  loll 
t^em,  becaufe  tDe  C(tate>t«il  is  entire  5  ano  t&c  3!irue  in 
3  Zatl 
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CntI  in  tl)i0  Cafe  coulo  not  Entec  to  aiioio  t&(0  leafe, 
but  tl)c  polfcfllon  of  tbe  Lcflee  ts  Ots  laoffcfllon,  anti  as 
an  Cnttp  ^  fo?  tljcfc  Ecafons  tJjE  futute  Icafc  (0  UoiDable ; 
nno  tljoujjl)  a  jFne  be  leuico,  pet  tljiss  fjas  not  DcpiiljED 
tfje  jHue  of  Dts  election  to  oi'oio  it,  &c. 

3It  to.i0  atffUED  econtra ;  tfjat  tenant  in  Cail  U3a0  Ce= 
nant  m  Jfcc  upon  Condition  at  Common  lato,  anU 
niigbt  poft  prolem  fufcitatam  alien  0?  cUacge,  &:c.  tijat 
tlje  Statute  de  donis  1)00  not  p?oDiDcD  fo?  a  Stranger,  tbe 
toliicl),  alter  tlje  fine  lebieo,  tlje  Jfliie  i0,  but  onip  fo?  tbe 
Donoi  anO  tije  JiCTue  i  tbat  noto  tlji0  i0  bp  tljc  jfine  ana* 
tljcr  (£ftate,  not  tottbin  tbe  p^oUifion  of  tbe  Statute  de 
donis,  ano  tberefo?e  tbe  Jfltie  after  tbe  jFine  map  not 
n\joiD  tlje  KLeafe  no  mo?e  tban  a  jFeoffee  5  anD  tbougb  at 
tlje  Ctnie  of  tbe  jfine,  tbe  election  toljtcb  tbe  JCTue  bao 
to  aboiD  02  confirm  tbe  ILeafe  lDa0  in  futuro,  pet  it  toas 
biirteo  bp  tbe  jfinc,  00  tnell  a0  a  future  I^oiijee  of  Eeuo^- 
catton  map  [tbe  tuijicb  Holt  chief  Juftice  agreeli],  Sid. 
260.  I  Inft.  46.  Com.  497.  2  Cr.  Croker  anD  Kelfey'0 
Cafe  ^  but  tbe  true  Difference  bettDeen  tbi0  Cafe,  anO 
tbe  Cafe  of  Croker  anu  Kelfey,  toa0  bEcaufc  it  toa0  a 
future  intcreft  ;  nnO  tbe  ^ifue  (n  Cail  is  fetfeD  of  an  en- 
tire eftate,  luitbout  tbt0  Ccrm  cbargeD  upon  bim,  ann 
be  bas  not  anp  Eemcop  to  atioiD  tbt0  future  antereft  5 
anO  fO|  tbl0  Curia  advifare  vult  1,  depuis. 

The  Earl  of  Salisbury  and  Bennet  in  Cancell\ 
4.  ^T^  H  I  S  Dap  tbe   Court  pue  JuDffment  in  tbe 

X     Cafe  bEtlueen  tbe  1L0?D  Salisbury   anO    Bennet  ; 

ant)  tbe  Cafe  U)a0,  Simon  Bennet  bauitiff  ttDO  Dau(jbteE0, 
Gr^ce  anD  Fnnces,  bp  W  2BiU  DCDlfE0  tO  Grace  anD 
Frances  bto  DcUiQ;btEt0  20000  1,  a>p(ecE,  to  be  paiD  tbeni 
nt  tbrir  rcfpcaiUe  9D:e0  of  Etbcntp  fiue  ]0Ear0,  0?  ^t^^i 
of  ^^i^atrlaQ;E,  fo  as  fuch  Mirriage  be  not  before  Sixteen, 
and  fo  as  fuch  Marriage  be  with  the  Confent  of  the  Lady 
Clifton,  Mrs.  BcHtiet  his  Wife,  and  one  Lea,  or  one  of 
them;  and  if  either  of  my  Daughters  (hill  marry  other- 
wife,  then  fuch  Daughter  fhail  only  have  1 0000  I.  luitb' 
out  faping  lubat  fljiil  become  of  tbe  otber  icoool.  anO 
tben  Demfcs  tbe  ®urplu0  of  bi0  Cftate  to  W  ttuo 
Dau!jbtct0,  after  fjl0  Debts  anD  lEgacies  paiD  5  auD  aO 

terU)ntD0 
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tcrtonrcjj  nebifes  tijnt  t!)c  ©tapius  of  i)is  €Cum  fljnll  iic 
laiD  out  in  tlje  purcOarc  of  lanDs,  ano  tOofe  lauDS  fct- 
tlfO  ill  fuclj  (fanner,  nd  Oe  IjnD  oj  (ijoiilo  fettle  his  real 
Cffatc ;  nnu  tijeii  Ui!tl}ui  tluo  Dapg  fcttlc0  !ji0  iced  €' 
Hate  to  [)inifflf  in  Cotl  Q9aiP,  ann  tijcn  in  am  of  !jis 
pccfonai  (£(!atr,  ann  t!)rn  in  €vi\\i  fo?  lj!0  tuio  Dauglj-- 
tcfQ,  &c.  Grace  innnifS  tijc  Orfcntiant  in  Ijcr  Jfatljcrs 
lifetime,  nnD  tljrrc  \i9a6  a  p^oporal  fo?  n  Cienfp  in 
C?9arriarcc  fo?  Frances  to  ti)e  now  Earl  of  Salisbury,  U)fjif(j 
IjaD  no  CfffCt ;  but  after  tl)c  Deat!)  of  tf)e  then  Earl  of 
Salisbury  anD  Q9?.  Bennet,  t\)z  Crcatp  Of  S^atrtnffc  toas 
renetorn  anD  took  Effect,  ant)  tfjc  99nrtiao;e  to.ic  Dao 
toitlj  tlje  Confcnt  of  the  Mother  and  iT5^  Lea,  the  Lady 
Clifton  being  Dean ;  but  ttjis  toas  brfo?e  Frances  ijaD  nt» 
taineo  thz  age  of  @)i':ctecn  ^  upon  tljiss  ii^acriaoe  tlje 
Lord  Salisbury  is  pnit;  looool.  but  tlje  OtiJfC  loooo  1.  isi 
(as  Uias  contcntJeO)  fojfciteD  bv  Ernfou  of  tlje  (parrioge 
beino;  Ijati  before  ©ictcen  5  anD  if  it  be  fojfciteD  01  not, 
fo  as  no  l\e!ief  can  be  m  tl)C  dnfe,  tuas  t(je  QLieftion  ; 
miD  tljC  Court  unanfniouflp  decreed  tijat  tlje  Earl  of  Sa- 
lisbury UinS  to  be  velic\3cD  in  tljis  dTnfc^  nnD  tIjat  tfie 
looco  1.  tuas  not  fojffit. 

Rawiin'bn  faiD,  tijct  CouDttious  luljollj)  to  rcHraiii 
93arri.icf  fii'^  oDtous,  ns  t!)at  n  dejom -n  fljall  not  ninrtp, 
Oi  fljiiil  not  niartj)  bcfoje  ©iitp,  anD  tljeecfa^c  (ac  in  t&e 
CiDil  lalo)  aie  \)0iD  ^   but  tljat  pjuDcnt  Refliaints  tni- 
pOfeD  bp  13arent0  Diti  binu,  nnD  tbat  CtnlD^en  tf)iU  neglea 
tlje  ©bferuancc  of  tfjcm,  ns  in  Cafe  of  OTonffnt,  &c. 
D!D  it  at  tijeic  olun  peiii,  anD  omjijt  not  to  erpcct  tsclief 
Ijrre :  9nD  t(jcrcfo?e  ije  toolt  it  to  be  Ucrp  plain,  tfiat 
tobere  a  Debife  of  a  |3o2ticn  tons  upon  CcuDition,  tijat 
if  t[)c  DcDifec  matrp  toit!)  tljc  CEonfent  of  A.  B  (je  ijiues 
Ijcc  looool.  anD  if  fije  niaerp  tuitbout  the  Confcnt  of 
A.  B.  &c.  tben  tbc  portion  to  go  ouet  to  j.  S.  tljat  if 
flje  marrj)  tiJitljout  Confcnt  J.  S.  fljall  baue  it,  ano  tbcte 
iDouIo  be  no  Eelief,  nnD  fo  f)C  tljinbs  it  laoulo  be.  If  it 
toerc  to  ccafe  anD  no  Deuife  oDer^  but  beic  in  tljis  Cafe 
tberc  is  a  pofitiue  DcDtfe  of  20000 1.  to  be  paiD  at  tbe 
3ffe  of  Cvientp  fiUe  0?  ^ntriaije,  fo  as  it  is  an  Jriteref! 
immeDiatclp  fteffeD,  anD  to  be  DcfeateD  by  a  ConDttioii 
fubfequcnt,  tobicb  ougbt  to  be  taken  fltictly  ^  notu  botu  far 
tfji0  ConDition  fl)all  be  c]ctcnDcD  to  Defeat  tbis  Jntetett 
(0  t&C  ClUCKion :  So  as  fiich  Marriage  be  not  before  Six- 
z  teen, 
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teen,  and  fo  as  fuch  Marriage  be  with  the  Confent  of,  &c. 
tjjis  10  t&e  Ecffraint  ^  notn^tlje  Defeating  pact  is,  and  if 
either  of  my  laid  Daughters  marry  otherwife,  then  fuch 
Daughter,  &cc.  Jl^OtD  tUS  pm  betllQ;  otherwife,  anD  not 
fooner  and  otherwife,  otherwife  (Ijall  be  talvCIt  tO  refet  ta 
t[)c  lad  l^art  of  tljc  Claitfe,  anti  to  be  intcnticli  otherwife 
than  without  Confent,  aitD  fO  tfje  UEfcatillff  Ipact  to  be 
tieo  up  to  tljc  Confent,  tDljicb  tua0  fjao,  aiiO  tbe  Cinic 
but  a  Ciicumftaiicf  5  Uifjicl)  if  be  idouIO  ba^e  bati  matC' 
tta(,  Ije  luoulD  bflUc  ejcp?c(reD  it  in  anotbec  ^amm,  ano 
baUc  fniD  fooner  or  otherwife.     |)e   ObfCCtJCti  fuctbCC  ill 

tbis  Cafe,  tbat  tbe  pcifonal  Cffatc  toas  fufflcient  to  DIP 
cOarije  Drbts  anD  lrgacte0,  anU  put  Lady  Pawlet'0  Cafe, 
tiJbcce  a  8>um  is  ncuifcD  to  be  raifeo  out  of  lLanD0  foi 
a  DiiuQ;Otcr'0  i3o?tion,  anD  tlje  Dauffijtcc  Dies,  tbat  tbcre 
bet  €recuto|3[  0?  aDmintncato?^  fljntl  not  bauc  it  ^  fo^  it 
bring:  giDcn  a0  a  portion,  auD  to  p?cfer  bet  in  s^arctage, 
anD  flje  Dpiiinf  fo  a0  rOece  can  be  no  J^eeD  of  It,  it  ftjaU 
not  be  ratfco  ^  anD  be  faiD  tbat  in  tbis  Cafe  it  being  a 
tcffamentarp  a^atter,  tbep  ougbt  to  obfccbe  tbe  Eulcs  of 
tbe  CiDiI  lato  ;  anD  tbat  if  mp  1o?d  bao  fueo  in  tbe  Cc* 
ciefiaHical  Coutt,  [30  be  migbt  if  tbep  bao  not  gcanteo 
an  Injunction,  becaufe  tbe  reft  of  e^?»  Bennet'0  Cffatc 
toa0  in  due ffion  beie  befo|e  t^em]  Ijc  tooulD  tiaue  recoijec« 
CD  tbe  tobole  20000  1. 

Hiitchins  fcenicD  to  tbfufe,  tbat  if  fooner  baD  been  UXy 
tbat  it  luoulD  not  banc  iiiaDe  an  Alteration,  fo?  tfiat  it 
laas  but  n  Circumttance  of  Cime,  but  tbat  tbe  Confent 
iDa0  tbe  niatrrial  Care  of  ^h  Bennet  -,  anD  fuitbcc  tbat 
(|)?.  Ben  net,  after  tbi0  ^2Iill  ifiaDe,  entrcD  upon  tbe  Crcatp 
to}  tbe  Q9nrii»in(y  of  bis  Daugbtcr,  ttibtcb  toao  a  @>a?t  of 
Difpnifation  10  tbat  [^m  of  bis  UM  -■,  anD  inftanceo 
tbe  Cafe  nt  tbe  Lord  Feverfliam,  idIjo  npon  tbe  Q^atciage 
of  a  DaUQbtcr  of  %\t  George  Sonds,  late  Ear!  of  Fevers- 

hanj,  U)ii0  bp  agteement  to  babe  ^cool.  per  Ann.  ujljen 

tbe  piCfent  Lord  Feverlham  fettleD  2000  1.  per  Ann.  fo| 
n  Jointuie  ^  tbe  CllatC  in  potrelHon  of  t\)Z  Lord  Fevers- 
ham  uias  not()in(5  but  Hoidenby,  tobicb  iS  about  800  1. 
per  Ann.  but  be  baD  J^enilons  in  Ireland  to  commence  in 
futuro,  tobtcb  being  folD,  tuoulD  amount  to  lobat  tooulo 
purcbafe  2000  I.  per  Ann.  tbe  ^acctflge  took  Cffeaf,  nnO 
aftcrtoarDs  tbe  Lord  Feverfbam  was  Upon  CreatP  to  fell 
bis  Ip)cnfions,  in  C»|Dec  to  tOc  l^uvcbafuig  anD  ©cttling 

tbe 
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tlje  2000  1.  per  Ann.  tljC  then  Lord  Feverdiam  Ijcatiiig  of  it, 
toltJ  Ijim  tljat  tljefc  penfions  not  liziwQ  i"  Ipotrcfllon,  tljej) 
tooulD  not  fell  fo?  fo  muclj,  as  toljen  tljcp  came  uuo  13or. 
feflton,  anu  fo  aoutfeD  Ijtni  not  to  part  taitl)  tijem  pet,  ano  (jc 
acco^Dinfflp  fo?bo?e,  ano  tljcn  W  <I2Itfc  Bics,  ano  the  then 
Lord  Feverlbam  WS  ;  atlU  tl)e  pjefent  Lord  Feverlham 
l)?efet!3  IjiSJ  Ti5lU  againft  ^h  Watfon,  tuljo  marcicD  tfje 
ot&cc  €)iftcr,  anD  teas  tlje  Dau0()tct  ant!  imt  of  €)!C 
George  Sonds ;  anU  it  iDajS  decreed  in  tlj(0  €0UCt,  anO 
aftettiJatUS  affirmed  in  the  Houfe  of  Lords,  tijat  tlje 
Lord  Feverlham  fljaulo  IjaUc  an  CjCCCUtiOll  Of  tDe  ficll 
asfcemcnt,  ano  tljat  tijijs  Ms  a  Difpcnfation  in  ©It 
George  Sonds  of  tfje  9grEEniEnt  fO?  t\}t  13?cfcnt  U3ljicD 
fl)OUlD  not  p?eiUD(Ce  tlje  Lord  Feverlham  ;  fO  Ije  faiD  in 
tfje  pKfcnt  cafe,  tfjiis  Cteatp  of  ^h  Bennet'jj  fo?  Ois 
23augl)ters  Q^arriasc  before  ©ttteni,  ms  in  Cffea  a 
2:)ifpcnfation  toitf)  tlje  Eeifraint  of  W  dOill  ^  ano  &e 
faiD  it  tooulD  be  t&e  barOeft  Cafe  imasinable  to  make  tljisi 
a  JFo^fciture,  fo?  tfjat  llje  marrico  befo?e  tbe  ^qc  of  ^(rtcen, 
fo?  tbe  Cimc  toas  but  a  Circumftance,  tbc  main  Cacc  anO 
l^?ouirion  of  ^i  Bennet  toa0  tbe  Confent,  tobtcb  loao  DaD, 
fo  tbat  (be  palD  a  ttue  ©bfecDance  anD  ©bemence  to  Ijzt 
iratbef0  ^aill  5  tbe  onip  jFault  is,  (Ije  Bio  it  too  foon, 
mbicb  be  tbougbt  in  tW  Cafe  fljoulti  not  butt  ber  ^  aiiD 
inftanceU  in  tbe  Duke  of  Southampton's  Cafe,  Xol}£te  it 
toas  KketDife  p?oBiBeD  tbat  tbc  lanp  (boulo  not  matrp  bc^ 
fo?e  jfifteen  ^  anB  pet  tbcce  toas  a  O^aruiaffc  at  Bine, 
anD  after  confirmeD  at  tbe  3ge  of  ConfctU  ^  auB  Ije  like^ 
iDife  citcB  tbe  Lord  Derby's  Cafe  in  tbis  Court,  to  tbe 
point  to  \X'l)iCl)  Rawlinfon  CttCB  Lady  Pawlet's  f  afc,  ailO 

fafo  ft  BiffcreB  from  Lady  Pawlet's  Cafe :  TStit  be  con* 
concUiBeB  tbat  tbe  Lord  Salisbury  being  plaintiff,  ana 
feekinfj  Cquitp,  ougbt  to  Bo  Cquitp,  anB  tbErefo?e  DcO' 
reB  tbat  my  Lord  tuouIB  be  plcafcB  to  confiDct  of  a  fit-- 
ting  Settlement,  fuitable  to  tobat  be  baB  anD  njoulD  re* 
ceiBe  i  anB  tbat  \ii\)tn  tbe  Mafter  baD  confiDcrcD  of  it, 
tbcp  tooulB  tben  make  tbeir  ^£zt£C :  naut  from  tobat 
Ctme  my  Lord  (IjoulB  ^nMz  Intereff,  tubctber  from  l)i& 
Lady's  dge  of  €)(j:teen,  o?  from  bee  Vantage  o?  not, 
teas  not  fpoke  to  b^  tbc  Court,  fo?  tbat  it  baB  not  been 
BebateB  at  tbe  Bar,  anB  baD  not  been  condDcreD  as  part 
of  tbe  Cafe  j  aiiB  De  gabe  Zimz  to  fpeak  to  tbat  pait. 

A  Cothurn 
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Cothurn  ^erf.  England  and  Binch. 
5-  T  TPON  amotion  fti  3m({  of  Jungment,  after  a 

U  dJetHia  fO?  t&e  plaintiff  in  Trover,  t()E  Excep- 
tion tafeen  tnasf,  t&at  tlje  Declacation  Inajs  de  una  longa 
menfa  cum  pluteis  &  abicis  culinariis,  Anglice,  a  long  Ta- 
ble with  Shelves  and  Dreflers,  ttOicO  10  Uticectain,  becatlfe 

it  Docs  not  ftctD  botD  manp  S)6clDe0  ann  DjelTers,  anu 
t6ercfo?e  t&e  3lurv  couin  not  Itnoto  fo?  tofjat  to  giue  Da- 
maffC0  5  non  allocatur,  biit  t&e  plaintiff  baD  3!»on;ment, 
fo;  after  a  OerOict,  it  ftall  be  gooD,  if  bp  anp  poOlbilitj^ 
it  map  be  5  anD  bete  it  tnas  faiD,  tljat  tbe  ^fage  at  Worl 
cefter  bibete  tbe  Cafe  foas,  i0  to  make  a  Cable  toitlj 
^ack  and  €>ljeIDc0,  anD  unDee  it  CupboatDd,  in  tbe 
JQatuce  of  a  D?£ffer,  fo?  tbe  jKeeping  of  'Bjafs  ana 
petoter ;  anD  tbe  Court  faiD,  tbat  it  f^ail  be  intenDeD  to 
be  DefccibeD  anD  pjoDeD  to  tbe  3lurp. 


P  p  Term. 


190 


Term.  Trin. 

3  Will.  &  Mar.  R.  B. 


Lee  'verfus  Dr.  Oxenden. 

I.  *T~^  H  E  piafntiff  fcefno:  a  Proaor  in  tfie  Arches, 

I       anD  fufpenOED  bp  t&e  Defcnuant,  p?apcn  a 

■       Mandamus  fo?  Ecnitution  ^  niiO  it  Uwjj  rc« 

"•"     turneD,  t&at  &e  twas  aumitteo  a  Proaor  at 

Doftors  Commons,  aiiD  took  an  2Dat&  to  obfcctie  tfje  Laws 

and  Canons  of  tf)e  Archbifhop,  &c.  anU  tljat  l)?  Arundel 

Archbiftiop  of  Canterbury  it  lDa0  enaflcH  tljat  nO  Prodor 

ftouin  commence  anp  ©uit  toit&oiit  tlje  aoDicc  of  an  Ad- 
vocate, and  fljetois  tfjat  Lee  commcncco  a  Suit  toitfjout 
9DiJice  ^  ana  bcQDC^,  tfjat  be  toag  tarco  ids.  to  Kje  Ec- 
paic  of  tbc  |)a!I,  ann  tbe  otbec  publtck  'Buflbinjjg  of 

Dodors  Commons,  tobicD  bc   tcfufcD   to  pap  ;    anO  fO? 

tbefe  Eeaf  ns  be  toa0  remobfU. 
anU  it  luajj  atgucD  againff  tbc  Ecturn,  anu  ttoo  points 

toete  maDe,  Firft,  %l  a  Mandamus  lap.    Secondly,  3!f  tbe 

Si^attcc  retutnen  tbat  tbe  Archbiftiop  10  atfito^  of  tbc 
Court  of  arcbeg,  ann  \m  poiuer  to  cpmine  auD  rcaifp 
all  abufee  tbcte,  be  fufRcfent  ^  aim  as  to  tljis  tbe  Court 
feenicn  cleat,  tbat  tbe  Archbiftiop  coulo  not  cjcamine  tbc 
p?occeDtn00  0?  9rt0  of  tbe  Arches,  as  a  atftto?,  fo?  tbe 
§ubQ;c  of  tbe  Couct  of  Clrcbco  is  bi£i  Deputp,  ano  tbc 
juognicnt  is  bp  \}\^  S!utbo?(tp,  antj  all  tbat  tbe  Dran  of 
tbe  9i:cbe0  noes,  is  b^  tbe  ^Utbo^itp  of  tbe  Archbiftiop ; 
anU  tben  tf  an  Appeal  Jic0  to  tbe  Archbiftiop,  0?  if  be 
ba0  an  9iitbo?ltp  to  ejcamine  tbe  acts  of  tbc  accbco,  tbi0 
tooulQ  be  to  appeal  from  an  93  bp  one  autbo?itp,  to  tbe 
fame  autbo^ttp,  fcii.  from  tbc  Dean  of  tbc  Srcijcs,  tuba 
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6ag  t&e  3ut()0?itp  of  tlje  Archbilhop,  to  tfje  Archbifhop 
!)(mfelf,  tljE  tDljicf)  cannot  be  5  anti  ag  to  tfje  firft  j^oint, 
tbE  Court  gatoe  a  Dap  to  fjcac  anotfjec  argument,  t&o' 
t^ep  enclineo  tljat  a  Mandamus  Doe0  not  lie,  fo?  tDlis  is 
an  ©ffice  0?  Jmplopment  of  toljicD  t&e  Courts  of  tDe 
Common  Lato  coulD  not  taUe  jI5otice,  anH  t&e  Cafe  of 
the  Steward  of  the  City  Works  reported,  2  Sid.  U)a0  Ci^ 
tctJ  i,  anD  it  toajS  urffcu  tijat  tfjis  luas  tlje  firft  Mandamus 
tbnt  t\3Ct  tijas  ffranten  fo?  a  jp^octo?,  nno  it  tons  f)opeD 
tSat  it  tiJOUlD  tie  tljC  laft  .-  Curia  advifare  vult. 

Luton  and  Bigg ;    decant. 

2.  ^T^  H I  s  Cerm  tlje  Court  pbe  Jufffment  ii\  tfjts 
X  Cafe,  anti  rcfoHjeo  una  voce,  tijat  an  3nnHeepec 
i0  not  fucb  a  petfon  togo  is  nefctibeD  toitbin  tbe  Statute 
of  Bankrupts ;  anu  alfo  tljat  tbe  plaintiff  ijabing  a  ©fjare 
in  a  €)l)ip,  anD  a  S^toclt  tbere  fo?  Craoe,  it  Does  not 
mafec  Ijini  a  CtaDec  toitbin  tljofe  Statutes  j  anD  firft,  t&at 
an  3!nnkecpct  is  callCD  in  tDe  ILaUJ  Communis  Hofpitator, 
tbe  tobicf)  fignifics  t(je  5I5aturc  of  bis  ©fflce  anD  Jmplop* 
mcnt,  fell,  be  is  a  petCon  tobo  receibes  Ctabellers,  ana 
p?obiDes  loDgino:  anD  jQecelTaries  fo?  tbem  anD  tbcic 
J^o^fes,  anD  attenDants,  anD  emplops  ©etbants  fo?  tbiS 
purpofe,  auD  fo?  tbe  protection  of  tbe  Crauellers  loDg- 
ing  in  bis  Inn,  anD  of  tbeic  ^SooDS ;  fo  tbat  be  is  bp 
tbis  DiftinguilbeD  from  otbec  CraDers.  Secondly,  an 
innkeeper  Does  not  fell  \i'^  Contraa,  but  Delibers  bis! 
®ooDs  to  bis  »©ueffs  as  tbep  require ;  anD  if  be  takes  an 
crcefflbc  Pncc  be  map  be  inDicteD,  tlje  ujbicb  otber  Cra- 
Ders  cannot,  anD  be  is  unDer  tbe  Co?reaion  of  tbe  Ju- 
ftices;  anD  if  be  is  fituateD  iw  an  inconbenient  place, 
0?  mifffoberns  bis  3Inn,  anD  barbours  perfons  of  ill 
fame  anD  "Bebabiour,  be  map  be  fuppjeffeD,  as  Hutton 
100.  fo?  be  is  in  tbe  Bature  of  a  publick  perfon,  anD 
bis  Spoufe  auD  ©ccupation  a  2:bino;  of  Jl^eccilitp,  anD  bis 
©ain  Does  not  rife  from  tbe  Victuals  tobicb  be  fells,  but 
from  bis  jFurnitute  auD  attenDance,  as  tuell  as  from  \){& 
^eat  ano  Djink,  (pap  anD  €)ats  5  alfo  be  is  bounD  to 
fell  fo?  a  reafonable  p?tce,  tbe  tobicb  otber  Craoers  arc 
not  ^  anD  tberefoje  be  Diffcis  from  a  Common  CraDer, 
Thirdly,  3it  is  founD  tbat  be  bouffbt  ^ap  anD  £>ats,  anD 

P  p  2  ot&ec 
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ot&cr  l^|oDifiGn0,  ano  utteccD  t()Eni  in  W  *inn  5  pep 
quod,  ije  gnincD  ijisi  ItDing:,  Co  t[)ac  tW  is  a  ^raDtng  ta 
a  pacticuiac  Ipurpafe,  atiD  in  a  parti ciiliii:  {^onncr,  ann 
nialted  f)im  a  genaai  CtaDtr,  aiiD  tben  fjc  toill  not  be 
iDitijiit  tlje  Statutes,  00  iDa0  aUiuOgeU  in  ®ic  Thomas  Lit- 
tleton'SJ  Cafe,  per  Hale  Chief  Juftice,  &c.  t(jO'  tDc  Coun- 
fel  of  great  teatnins  aim  9bilitp  \13ctG  of  anotbcc  £Dpi« 
nion ;  ytt  cleatlp  per  Hale  tlje  15iipin0;  of  (IlianaliS  foj 
tl}t  (Life  of  tU  jl^abp,  tljouglj  bp  it  be  IjaD  gaineD  gtent 
Cretitt,  and  tncutcen  Debts  to  a  great  daiue  s  anD  tbo' 
it  Vra0  fnunb,  tbat  Ijc  bao  ufuallp  folD  Oiaiialioi  to  otbec0 
bcQOfO  tbe  IMttQ,  lubcn  tbe  Babp  Voas  fufficientlp  fcrbeD  5 
l>ct  becaufe  tbat  bis  ConttaauiQ:  teas  fo?  a  particular  pur- 
pofe  ano  Defign,  fcil.  fo?  tbe  HXU  aiiD  Serbice  of  tbe 
H^nig,  anb  to  be  ejcpenuco  in  W  iFI«t  5  tbis  teouID  not 
mahe  bini  toitbin  tbe  Statutes  of  Bankrupts,  tbougb  fome- 
times  be  ban  folD  W  P?obifion0  VoUt\)  tocre  ®utplufage 
to  otbecs  tban  tbe  li^ing♦  3nl>  upon  tbe  9utbo?itp  of 
ti)i0  Itibgnient,  it  iuii0  aifo  latelp  abjubgen,  tbat  a  Gun- 
founder  tuas  not  toitbin  tbe  Statutes  of  Bankrupts,  be* 
caufe  tbis  b)a0  alfo  fo?  tbe  ®etbtce  of  tbe  Hiding,  ano  Oe* 
fibeteO  to  bi0  ajfe  ^  anO  one  migbt  malte  a  Steward  of  an 
Inns  of  Court,  0?  a  Schoolmafter,  a  CraDet  iDitbfn  tbe 
Statute,  00  toell  a0  an  Innkeeper,  tDbicb  no  i^an  ebec 
PjctenDeD  to  Do  ;  fo?  a  Schoolmailer  ba0  conQDerable 
chains,  ano  'Bnp0  ano  ©ells  all  tbat  be  fpeno0,  ano  bp 
Eeafon  of  bi0  Implopment  gain0  great  CrtOit  from  W 
'Butcbec,  bis  TBafeer,  anO  bifi  'B^etoer ;  alfo  be  agrees 
fo?  bis  P?ice,  ano  bas  libertp  to  refufc  o?  take  lubateDec 
be  tDill,  tbe  tobicb  an  Jnnkcepcr  bas  not,  ano  pet  plainlp 
be  is  not  toitbin  tbcfe  Statutes :  3n0  a0  to  tbe  Objedion, 
tbat  a  Shoemaker  is  luitbin  tbefe  Statutes,  pet  great  part 
of  bis  t^ain  is  bp  bis  labour,  ano  not  bp  "Buping  ano 
€)ening ;  it  toas  anfwered  per  Holt  Chief  Juflice,  tbat 
bis  labour  is  in  ^eIio?ation  of  bis  CommoOitp,  ano 
tbiS  remains  tbe  Cbing  tt  loas  toben  it  toas  bougbt,  but 
onlp  maoe  ufcful,  anO  fit  fo?  tbe  "Bupcr  ^  fo  tbat  be  buys 
leatber,  ano  fells  leatber,  anO  bas  P?ofit  b^  it ;  but 
tbe  «Sain  of  an  Innkeeper  Oiffers,  ano  is  quite  of  anotbec 
jeature.    ^no  00  to  tbe  Difference  of  an  3]nnkeeper  in 

London,  anO  in   tbe  Country,  per  Holt  be  OiO  not  fee 

onp  Difference,  fo?  tbougb  an  51"nkefper  in  tbe  GToimttp 

be  a  jfatmer,  ano  Does  not  bu^  ijis  Dap  nno  ©ate;af,  pet 

3  be 
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6e  6iip0  ^eat  ano  'B?EaD,  anD  otfjec  jQeccffacfcs,  as  teeii 

as  an  Unnkeepcc  in  London  ;  and  he  laid,  if  it  be  tDEli 
obCerUeD,  it  Is  refoIucD  iii  tfje  Cafe  o£  Crifp  ano  Pra^, 
tbat  ail  SlnnfeecpEc,  quatenus  an  ^nnkecpec  is  not  a  Cca- 
Uec  toitbin  tbe  Statutes ;  bat  tljcre  Jones  tDas  of  fippiiuoitj 
tbat  becaufc  it  luas  faunu,  tljat  (jc  ffalncp  bis  liljiiig  bg 
13upinQ:  ano  ^cllino:,  tbat  tbis  maDe  btm  a  CcaOcc  tott&in 
tbc  statutes,  fo|  be  niigbt  be  a  tjLcancc  out  of  bis  3nu  5 
anU  he  faid,  t&at  the  Cafe  In  Jones  is  mifpiinten,  anD  ^ 
2B0?lI  OmitteO.     as  to  tbe  fecond   Point  he   faid,   t()at 

tbe  fja\}in{r  a  patt  in  a  ^bip  tPoulQ  not  nialte  btni  a 
Ccatiet,  anO  citen  Worftenhoim's  Cafe,  ano  tbe  ©tpck 
is  not  niaterial,  be  not  babing  einplppeD  it  in  Craue  5 
antj  he  faid  alfo  tbat  tbe  Jmpiopins  of  a  %im  by  asilap 
of  a  Venture  in  Crabe,  toouIU  not  make  a  £^an  a  Craoer^ 
ann  fo  bp  all  tfjc  Court  feriatim  It  toas  aouiogetj  fo|  t&e 
Plaintiff  j  anu  In  tbis  CaCe  per  Eyres  Juftice,  jmps  ace 
m\iin  tlje  S)tatutes  of  aicljoufes.    i  Bulftr.  109. 

^he  King  and  the  City  of  Xr^ondon;  depms. 

3.  Q  I  R  James  Smith  p?apeti  ^a  Mandamus  to  be  t:cff0|Cl]| 
O  to  tDe  ©ffice  of  Alderman,  in  tl}C  City  of  London ; 
anH  tbe  Return  tnaS,  tbat  be  laoas  an  Alderman  of  Lop- 
don  I  Feb.  1688.  in  Officium  illud  debite  elect'  fecundum 
ufum  &  confeutudinem  civitat'  prsd",  anD  t&en  RjeiD'D  the 
Aas,  &c.  anD  tbat  be  IjaD  not  taken  tbe  ©atb  of  aile' 
glance,  &c.  fecundum  exigentiam  of  t()Cfe  Acts,  &c.  anO 
fo  \y\^  ©ffif  e  uoiD. 

Pemberton  arffUCD,  tbat  tbC  Return  toas  not  fufficlent, 
anD  be  confiocceD  firft  tbe  3]uDo;mcnt  againft  tlje  Cbiitter, 
fecondly,  tbe  Statute  of  i  Will.  &  Mar.  lublCb  tequlces 
Qlt  pecfons  in  OflSce  to  take  t^e  €)atb0  ^  ano  thirdly, 
tlje  Stat,  of  2  will.  &  Mar.  toljlcb  tetto^cs  tbe  Officers  of 
tbe  Citp,  anD  confirms  tljclr  9as  aiiD  pjoceeDlngs  aftec 
t&e  JuDjjment  againtt  tlje  Citp  5  ano  De  faiD  tbat  it  ap* 
pcatcD  bp  tbc  Return  t&at  %it  James  Smith  toas  an  Al- 
derman eieft'   fecundum  ufum  &  confeutudinem  Civitat. 

tl)c  toblclj  muff  of  i^eccflltp  be  unDerftooD  tbat  be  toas  an 
Alderman  before  tbC  Judgment,  fo?  tbat  bp  tbC  Judgment 
be  luas  oultcD  of  bis  ©ffice,  anD  IjaD  neitbet  jus  in  re  nee 
jus  ad  rem  j  atlD  tl)Cn  fecondly  l)e  luflS  'lot  ObligeD  to 

take 
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take  tljE  ©atl)0  bp  tlje  Stat,  of  i  Will.  &  Mar.  fo?  tf)tS  DOC0 
not  octenD  but  to  tfjofc  toOo  ate  m  poITcfllon  of  tbe  (Df. 
fice  5  anD  tljctcfoie  if  a  fll^aii  bag  one  SDffice  in  l3oirenioiT, 
atiD  anotbet  in  Rebcrnon,  Ije  10  not  oblfgeD  to  tafec  tfje 
€)atb0  fo?  tbe  Office  in  IRebecfion ;  fo?  toben  fje  is  aD^ 
niftteti  to  W  ©ffice  in  poflcfflon,  i$  tbe  Ctme  in  tobicfj 
tie  ouffbt  to  tahe  tbe  ©atbsJ.  Thirdly,  rpe  falD  tbat  tbiief 
appears  bp  tbe  Stat,  of  2  Will.  &  Mar.  tobicb  bas  appoint^ 
eH  a  ^Time  fo?  tbofe  tcbo  are  rcffo?eU  0?  contfnucti  to  taftc 
tbe  SDatbs,  fcil-  at  tbe  ncrt  Ccrm.  3nO  tben  be  put  tbe 
Cafe  of  S>ic  James  Smith  upou  all  tbe  Points  togctber, 
fcil.  \}t  toaS  an  Alderman  bcfo?e  tbe  Judgment  againfl:  the 
City,  auD  bp  tW  Judgment  be  U)aS  OUffeD  Of  tbi0  Office, 
dnn  tljat  tbf  Statute  of  I  Will.  &  Mar.  rcqufreD  all  J5ec-' 
fon0  in  Office  to  taf?c  tbe  ©atbs  upon  a  l^enaltp,  &c. 
anD  after  tbe  statute  of  2  Will.  &  Mar.  rEtto?c0  tbofe 
ii3bo  mere  ouffeo,  ano  confirms  tbofe  \j)\ia  lurre  put  in^ 
cjccept  tbofe  tobo  furrenn^etJ,  01  toerc  remobcD  fo?  iua 
Caufe ;  ano  6e  faiD  t()e  Crception  DID  not  ertenD  to  ©ic 
James  Smith,  fo|  f)e  OiD  not  futrcnoer,  neitbrr  teas  be 
remoDeU  fo?  jutt  Caufe ;  fo?  be  toa0  not  obligcD  to  take 
tbe  €)atlj0,  becaufe  lie  m$  not  in  ipotrcdion  of  tDe  Of^ 
fice. 

Solicitor  General  econtra.  l^e  faiD  t^at  tbe  Court 
ougbt  to  tafee  all  tbe  fl^atter  containeo  in  tOe  Return  to 
be  true,  anti  not  to  take  Conufance  of  anp  Q^atter  out 
of  tlje  Return  j  antj  be  fain  tljat  it  appeareo  bp  tbe  Return 

tbat  ©it  James  Smith  toajS  an  Alderman  tbC  firft  of  Fe- 
bruary, anD  tbat  Ije  6aD  not  taUcn  tbe  ©at&s  tbe  firft  of 
Auguft  folloujinof,  anD  fo  remobeD  fo?  jjooD  Caufe  ^  be 
alfo  faiD,  tbat  tbe  ^a  of  2  wiii.  &  Mar.  as  to  tbe  Ec-- 
ijerfal  of  tbe  JuDgmcnt  to.10  a  pubiick  Aft,  but  a0  to  tbe 

Otbec  ClaHfC0  it  tuas  not  fO^  but  Curia  econtra,  anD 
tbat  it  is  a  pubiick  Ad  throughout  5  auD  tfte  Court  faiD, 

tbat  tbe  Eule  tljat  all  tbe  JJ9attcr  containeD  in  tbe  RC' 
turn  is  to  be  talten  as  true,  Docs  not  DolD  in  tbis  Cafe ; 
fo?  \)£tt  tbe  scatter  of  tbe  Return  appears  to  tbe 
Court  to  be  falfe,  fo?  it  is  faiD,  tftat  be  teas  an  Alderman 
the  firft  of  February,  debite  eledus  fecundum  ufum  &  con- 
feutudinem  Civitat'  pra?d\  tbe  tobicb  appeatCD  to  tbcm  |tl-- 
DiCiallp  to  be  falfe,  fo?  be  COUlD  not  be  an  Alderman  fe- 
cundum   ufum   &    confeutudinem   Civitatis,    mbcn    tbe 

JuDgment  teas  in  jro?ce,  luDicD  OaD  DiffolbeD  tlje  Co?po= 
4  ration, 
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rntion,  ano  fcffcD  all  tljcir  liberties  :  Et  per  Curiam,  if 
tljep  fjaD  returnct!,  tljat  Ije  6aD  been  an  Alderman  the  firft 

of  February,  virtute  chart^e  Jac.  2.  a0  tljCp  niigbt,  it  Iliap 

be  tljnt  tbi0  (jaD  been  better  fo?  tlje  Citp  ^  fo?  tfjen  it  Daa 
appcnrcti,  tbat  be  tofl0  in  poIfclTion  of  tlje  ©ffice  fo? 
toljicl)  tlje  Mandamus  ij3  bjougljt,  t!)ougb  in  a  later 
Eigljt,  anD  not  in  biss  fo?mer  anD  cIDer  Eisljt  ^  ano  ti)cn 
peraDbentiire  tbe  Jfo^feiture  of  lji0  ©ffice,  of  toljiclj  be 
m$  in  polfeiriou  in  Eigbt  of  tbe  Cbaiter  of  Jac.  2. 
ban  D?atDn  U)itb  it  tbe  jfojfeiture  of  IM  %liQ\)t  to  bjs  0f= 
fice  of  3lDctnian,  bp  tbat  Cbatter,  toticb  Uias  DifTolueD  bp 
tbe  Jitbgment :  30  in  tbe  Cafe  of  ShefFeiid  anU  Ratciiff", 
M)ttz  Cenant  in  Cail,  bp  Difcontinnance  fo?feit0  not  on« 
Ip  tbe  ettate  lubtcb  be  bao  in  i^olTcnion,  but  alfo  tbe 
Kiffbt  of  anotbcc  €flate=tail,  tobicb  be  ban  bp  an  finer 
Citle;  an5  tbercfo^e  per  Curiam,  tbe  Citp  nn'sbt  babe 
mane  tbi0  better  fo?  tbem,  if  tbep  ban  returnee  €)ir  James 

Smith  Alderman  de  fac^o  30  Ije  toa0,  virtute  chartse  Jac.  2. 
6ut  tbi0  not  being  in  tbe  Cafe,  becaufe  not  Wt\)in  tbe 
IReturn,  tbe  Cafe  rcltg  onlp  upon  \iifi  KiffDt  tobtcb  toag 
bilTolijcD  b^  tbe  ^juDtjment  5  anD  tben  it  uioulD  be  baro  ta 
confitue  Sir  James  Smith  to  babe  (off  W  ®fl5ce,  becaufe 

be  Did  not  take  tbe  OatbS  bettiiecn  the  firft  of  February, 
and  the  firft  of  Auguft,  tobcn  bc  baH  not  tbe  ©ffice,  o| 
anp  Eemenp  by  Wf^^)  be  mityOt  obtain  it,  fo?  be  couID 
not  babe  anp  aaion  0?  ^ean0  to  be  reno?eD,  tfjoun;?)  tbe 
Co?po?ation  ban  a  £?9ean0  to  be  refto?eti  upon  a  Writ  of 
Error  ^  onti  tbercfo?e  tbi0  Cafe  toiil  niffer  from  tlic  Cafe 
of  \)im  tobo  ba0  a  Rigbt  to  an  ©ffice,  antJ  a  Eenicop  to 
obtain  it  ^  but  becaufe  tbe  Counfcl  fn?  tbe  €11^  oefirfO 
to  fpeak  to  it  again,  curia  advifare  vult. 


Term. 


1^6 


Term.   Mich 

3  Will.  &  Mar.  R.  B. 


e 


Glover  and  Cope  ;  depuis. 

I.      AN  Aaion  of  Covenant  tuag  bjOUg^t  UpOtt  a 

/\     Coiienant  in  a  Icafe  of  n  CoppljolD  SIcnement 5 

A"\    aim  upotl  Demurrer  to  t|je  pica  Of  tlje  Dc- 

"^  '^  fcntant,  tfie  Cafe  toajj  ^  9  CoppfjolDcc  iti 
ifee  icafes  fo?  t&fctp-ane  ^eac0,  acco?tifnff  to  t&e  Cuttom 
of  t&e  S^ano?,  anO  tDe  leffee  cobcnantjj  to  cppafc  t&e 
Cenementsf  tcmifcli ;  t&c  IclTo?  futrennctg  to  J.  s.  ano 
t&E  JLclTcc  alfo  aOlgtio  to  J.  d.  of  toljicb  ^Ifignment 
t&e  jLelTo?  6aD  Botice  before  Ije  futcEtiDjco  to  J.  s.  ana 
accepteu  tlje  Kent  from  J.  D.  aiiD  after  tfje  afftgnment  to 
J.  D.  {)E  ruffcreu  tljE  CEuemcnt  to  6e  \\\  Dccap,  upon  tubiclj 
J.  s.  ftjouBfjt  Covenant  agafnff  t()C  firff  icflce,  anD  &e 
pleaDEO  t&E  lairignment  to  J.  D.  and  l3otice  ann  9ccep« 
tance  of  tfie  Eent  bp  tfte  UclTo?  before  bijj  @)Utr£nlicc  to 
J.  S.  upon  tobiclj  tbe  jpiatntiff  DEnuitteO.    9nD 

3!t  toag  arsucti  bp  Nor  they  tljat  tlje  action  tuell  lap  : 
Firft,  Cbat  tbi0  action  tnell  lap  at  Common  Lata,  fo| 
<n  tbiS!  Cafe  tbe  Coppbolbec  bad  a  EcDerfion,  33  is  a. 

firectl  in  tbe  Cafe  of  Swinnerton  anO  Miller  in  Hobart  J 

ann  \i^  tbe  S)urrentifc  of  tbe  Eebetfion  tbe  lano  palTcs, 
anD  tbe  Eent  alfo  as  inciocnt  to  tbe  EcDerfion,  aiiD 
Debt  lies  \iv  tbe  affigncc  foi  tbe  Eent  acco^Dinu  to 
common  lp?a3ice  anD  Cjcpeticnce,  Secondly,  ii\iz  @ur= 
renb^ce  is  aifignee  to  tbe  iLeflb?,  anb  is  iw  en  le  per,  as 
is  rcfolbeb  4  Rep.  27.  b.  anb  tbe  loiD  is  but  an  :jnnru^ 
mcnt  \\\  fucb  Cafe,  fcii.  tobere  tbe  Surrcnocr  is  to  tbe 
Cife  of  anotbcc  anD  btss  Cpetrs ;  anD  if  in  fucb  Cafe  be 
4  is 
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is  an  afllgnce,  tljcn  be  map  maintain  fucfj  SlcttoniJ,  00  an 
aflignee  at  Common  Lata  map  ?  anD  bp  tOe  Common 
lato  tfje  ^ffipee  of  a  Eeuctfion  map  maintain  Covenant, 
fa?  fucb  Covenant  toljiclj  runs  along  toitlj  tOe  lanD,  as 
in  tijis  Cafe  ^  anD  fo?  tljis  (je  citcD  spencer'0  cnfc,  tlje 
Cafe  of  an  Abbot  tuljo  cobenanteo  toitlj  t&e  lo^o  of  a 
spano?  to  fiuti  a  COapIain,  &c.  5  Rep.  16,  17.  ano  i 
Saund.  238,   259,  940,  &c.    anU   i  Roll,  :^6c.   Bret  anQ 
Cumberland'0  Cafe  tdflS  citeD  to  tl)i0  (9urpofe  alfa  bp 
Eyres  juftice,  antJ  bp  Northey,  tfjougl)  (jece  tlje  iLeflce 
fjao  adlgneD,  fa  tljat  tOete  luas  no  Ippitp  of  Cffatc  o| 
Contract  bcttocen  Ijmi  anD  tfje  aiHgnec  of  tbe  Eeuecfion; 
pet  tlje  Siaion  ms  maintainable,  bccaufe  a  Contraa  bp  tfje 
Iclfec  nnD  Us  i^fliffng,  tnitlj  tbe  Icflb?  ano  m  aa!0;n0  5 
fo  tfjere  10  an  tj:p?cf0  anoertaUnio;  bp  tlje  leffee,  ano  not 
like  to  n  Coucnant  toljicli  i0  createo  bp  Conftructtort  of 
lau),  in  toSiclj  Cafe  it  fljall  not  crtcnD  to  bim  lufjo  D110 
not  tfje  Cftate,  but  fljall  go  luitb  it  j  ano  be  faio  tbat  in  Wai- 
ker'0  Cafe,  Covenant  lay  oftec  i^cceptance  of  tbe  Eent 
from  t()c  aiHgnce  of  tfje  Ccrm,  tlje  tobicfj  10  not  mafii-- 
tatneu  upon  p^ibitp  of  Cftate  01  Contract :  'But  if  tijis 
lDa0  not  maintainable  at  Common  lato,  it  in  luitbin  32 
H.  8.  fo?  tfji0  10  a  tcmcliial  lain,  ano  accojDino;  to  tfje 
Eule0  ill  Heydon  0  Cafe,  9  Rep.  8.  it  10  to  be  conffcuen 
benigne  5  anH  alfo  fte  falD  tfjat  in  all  Cafe0  of  general 
Statutes,  COppl)olD0  fljall  be  tuitfjin  tfje  8)tatute0,  crcept 
a  PjcjuDice  accrue  to  tbe  lo?o,  0?  tljecc  be  an  Alteration 
of  tfje  Cuflom,  0?  fucfj  31ncont)enience  tofjicfj  10  not  in 
our  Cafe,  but  ratbet  an  aoDantagc  to  tbe  Cappbolocc 
ano  tfje  lo?n  affo,  b^  tyibing  a  {^cans  ta  compel  tbe  @iu 
flentation  of  tbe  CoppbolD  ^  otbctluifc  if  a  leafc  be  once 
mane,  tbe  CoppbolDer  troulD  be  Uiitbout  KcmeDp,  anD 
610  CoppbolD  ibOUlD  be  fo?fciteD  fo?  OLTafte,  anD  be  toouia 
not  babe  Jpoiucr  to  pjebent  it  ^  anD  be  faiD  tbat  anticnt 
Statutes  baD  {jibcn  EcmeDp  by  general  iKIlojDS  to  Copp= 
|)OlDet0,  anD  mentioncD  tbe  ©tatutc  of  Weft.  2.  of  c»i 
in  vita,  oiiD  i  Inft.  tDbete  tbe  COife  (0  enDotoeD  by  €U'- 
Com,  fte  Cball  bafte  EemeDp  Uiitbin  tbe  Statute  of  Merton ; 
anD  be  fafD,  tbo'  CoppbolD0  ate  not  toitbin  tbe  stat.  3  2  H.  8. 

80  to  Cntrie0  fo?  ConDitiOn0,  pet  an  Action  of  Covenant 
lies  5  anD  be  mentiOneD  Calli's  reading  upon  the  Statute 

of  Sewers,  toberc  CoppbolD0  are  belD  to  be  toitbtn  tbe 
Statute  of  Sewers  to  be  tajCcD,  but  not  to  be  folD^  anD 
l)e  faiD  tbat  CoppbolDss  are  general  anD  of  great  Crtent, 

Q.  q  anD 
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nnD  tt  luoiiio  be  nnfcOic\)OU0  if  an  asioii  of  CoDciiniit 
DiD  not  lie  in  fuel)  Cafe  ^  iitiD  Ije  citco  tljc  Cafe  of  Beal 
lino  Brafier,  2  Cr.  ^05.  Yelv.  222.  fliitJ  i  Cr.  24,  anU  44. 
nnu  Rowden  anti  Malfter  jj  Cafc  ^  aiiD  Ijc  falD  tijnt  none 
of  tljcm  iDftc  fcttlco  Ecfolutions,  but  onlp  fuDUain  2Dpi» 
iitoiijj,  iiiiD  tbe  Kcafoii  of  tljnn  failco,  nnD  fo  b]D  Confc= 
nuciice  tfjEir  SlutIjo?i'tp  ^  nnD  Ije  faio  tfjat  tljl0  Cafe  toas 
tl)c  ffconucr,  befito;  in  a  Icafe  bp  Cuftom^  ano  00  CU' 
ifom  toarrantco  tijc  Leafc,  it  ouffljt  to  toarcaiit  all  tfje 
2nciocnt0  to  it,  a0  €ol3mant0  ano  ConDitiono  fo?  Ee* 
cntcp,  &c.  aiiD  IjE  p^apeu  Jurjunient  fo?  tlje  plaintiff. 

Cooper  fo?  t(je  tDcfcnoaut.  fpc  DID  not  argue  tbe  Cafe 
upon  tOc  Common  latn,  but  tUat  it  ms  not  fejirbin  tlje 
€)tatutc,  niiD  fain  tljat  it  toa0  but  an  Cflatc  at  mill  in 
tlje  Cpe  of  t(je  'ilato,  antJ  tI)ccEfo?e  Couenant0  ano  ruc& 
3inciDcnt0 niti  not  belong  to  it-,  nun  Ije  faio  tijat  tt  m& 
not  tIjc  Jntcnt  of  tljc  Statute  of  ?2  H.  8.  to  t^ctcno  ta 
<!roppIjoHj0  ^  anD  tljat  in  tlje  Cafe  of  Hill  ano  Grange  in 
the  Commentaries,  tlKiE  tDag  a  long  Debate,  if  tlje  ^ta' 
tute  ertenDED  to  tjic  a(riffnEE0  of  otijcr  lp)erfon0  tljan  tDe 
l^injy,  nnti  tlji0  tDa0  in  tlje  Cime  ncareft  to  tljc  @)tatute; 
anD  (je  citen  tbe  Cafe  of  Beal  and  Brafier,  ajj  a  Cafe  in 
Jg)oint,  ano  concUitieD  fo?  tljc  Dcfennant. 

Holt  Chief  juftice  at  fiiff  cnclnuti  ngafnff  tlje  pafit* 
tiff  ^  but  after  He  faio  tljat  if  CoppljolDcr0  luece  rnablco  bp 
Cuftom  to  oenufe,  it  i0  tcafonablc  to  concluoc  tljat  tljc^ 
map  coijenant,  ano  maUc  Contiitton0  fo?  IRc^entrp,  ano 
otljec  p?oDifion0  tuljiclj  are  commonlp  in  leafes.  iSno 
Doiben  faio,  tljat  tljcrc  ncDcr  tuas  anp  EcfoUition  in  tlje 
Cafe  of  Plat  ano  Plummer,  nnO  in  tljat  Cafe  it  toa0  tDcre 
agrcco  bp  tlje  3luti5C0,  tDat  anp  of  tljc  point0  in  tlje 
Cafe  tnere  ncliec  refollieo  ^  anO  tljErEfo?e  tlje  Cafe  at  t&e 
•Bat  i0  entire,  ano  tbe  point  ncDcr  aoiuDijeO  :  3nO  Holt 
faio,  tljat  tl)c  Eecouercr  i0  an  aUTgnee  tottljin  tlje  Sta-- 
tute,  anO  pet  Ije  comes  in  en  le  poft ;  anO  Eyres  fa(0, 
tljat  in  tlje  Cafe  of  Bret  ano  Cumberland,  i  Roll,  560. 
it  10  refoltieo  in  point,  tbat  an  Slffignce  miffOt  main- 
tain an  Aftion  of  Covenant  at  Common  laU«.  Curia 
advifare  vult ;  puis. 


Adriel 
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Adriel  MillV  Cafe. 

2.  r  T  P  0  N  a  s^ott'on  fo?  a  pjoljlOition  tfje  Cafe  toa^, 
\Ji  Hill  mane  Mills  iji£S  €]Cccuto?,  anB  aftec  Mills 

hecamt  a  l^ankcupt,  niiH  upon  tW  bcfng;  citei?  into  tlje 
Prerogative  Court,  anO  tljecc  ore  tenus  ejcaniincD,   if  a 

Commtlliiati  of  'BanKciiptcp  voa^  atoartjcn  atjainft  6im ; 
ana  &e  anftDEceo,  tljat  tfjcre  tuag  5  and  t6e  Court  there  te-- 
Ijofeeo  t&e  lp?obate,  ano  committen  "^ominiffcatioii,  n$  it 
)}}afi  agreeD  tbep  mi5&t,  fn  tlje  Cafe  of  iunacp,  o?  ot&ei: 
natural  Difabtlitp  5  but  in  tbe  Cafe  here,  tDe  Court  m& 
cleaclp  of  ©pinion,  tbat  tfjc  Eebocation  10  uofD,  ann  tljat 
tOe  Ceffato?  Dablno:  trufteti  |j(m,  Tsanlttuptcp  10  not  fuel) 
a  Dtfabditp,  but  t&at  fje  map  contiiuie  C]cecuto?,  tbfsf 
non  obftante ;  fo?  tbe  Ceffato?'0  Cffatc  10  not  liable  to 
be  aOigneD  bp  Commi(Qonec0,  but  tematn0  fubiect  to  tbe 
Cculi0  in  tbe  tllill  5  anD  a  ^m  bauingf  mabe  im  C)ceai. 
to?,  anti  tipino^,  (ball  nebet  be  faiD  to  Die  ^nttttm,  m 
long:  a0  be  ba0  an  Cicecuto?  aliue,  tobo  Uiill  intermetioie, 
anD  ba0  p?obeD  tbe  Ullill  5  anD  tberefo^e  tbo'  aftet  a  Ben-- 
tence  anD  appeal  b?aug:bt,  tbe  Court  granteD  a  Prohibi- 
tion, (t  beino;  tioice  mobeD* 

Speak  and  Kent.  •' 

3.  TN  an  Indebitatus  affumpfit  againfl  an  Crecuto?,  tuba 
1  pleaDeD  tb?ee  feUccal  3luDjyment0 ;  tbe  lp)laintiff  re« 

plteD,  anD  maDe  tbiee  feDecal  Eeplicationd,  anD  (betD0 
tbat  one  loa0  but  fo?  fucb  a  ®um,  anD  kept  on  jro?ce  bp 
Cobin,  &c.  anD  to  tbefe  febetal  EEpIicatton0,  tbe  Defen* 
Dant  mabe  but  one  EeioinDct:  ^  upon  Uibicb  tbe  plaintiff 
DcmucceD,  becatife  tbi0  Dep?ibe0  tbe  li)laint{ff  of  tbe  Ide-- 
nefit  ttibicb  be  migbt  babe ;  fo?  nob)  if  be  b)ouID  futtejoin, 
anD  fap,  tbat  feparalia  judicia  ate  feEpt  on  iro?ce  bp  Co* 
iJin,  anD  p?oUe0  tbat  one  onlp  toag,  anD  tbe  otber  nor, 
it  UJoulD  be  apintt  Im  ;  tbe  tobicb  tbe  Court  DenieD,  fo? 
b^  Holt  Chief  Juftice  in  Cafe  of  a  fpecial  Mut,  a0  in 
tm  Cafe,  if  Part  be  founD  fo?  tbe  plaintiff,  it  i0  toell 
enougb  ■■>  fo?  if  tbe  pica  of  tbe  S^efenoant  in  falfe  in 
part,  it  i0  falfe  in  tbe  m^oU ;  anD  tbougb  tbe  Cafe  of 

Qq  2  Symon$ 


^OO  Term.  Mich.  3  Will.  6c  Mar.  K.  B. 

Symons  anH  Warkworth  U)a0  Citm,  nilH  Otfjcr  CafCS,  ^Ct 
Holt  Chief  Juftice  fccnicO  to  incline,  tljat  tlje  piccining 
fjerc  ivM  tucll  enciisD  ^  anU  Dolben  uiag  of  tfie  lame  ©- 
pinion  5  Imt  per  Holt  chief  juftice,  U)I)cn  a  S|9ilU  p!catI0 
tfjc  gcncrnl  Jffue,  tfjrre  all  cugljt  to  be  true,  anr>  founu 
fo?  tlje  DefcnUant,  as  in  Debt,  Nil  debet,  0?  Non  de- 
bet tljE  @)Um,  vel  aliquem  inde  denariiini,  fo  Upon  Null 
waft  fait :  TBut  in  Debt  upon  an  ©bUgation  iDitlj  Contii= 
tton  to  Do  OLlafte,  auD  al5?eacf)  afiigncD  in  fuccidend.  40 
Alhes,  ant)  IfliiE  joineD  upon  it  ^  if  tfje  Jtirj)  fint)  but 
Ten,  it  is  againtt  tbe  Defcnoant ;  but  tbe  Court  in  tlje 
p2inctpal  Cafe  HitcaeU  tfje  patttf0  to  loatjc  tbe  Demur- 
rer, ano  trp  tOc  iponenp  of  tlje  Caufe  upon  an  JlTuc,  &c. 

Hannam  md   Woodford. 

4.  IN  Eje^raent  upon  a  fpfcial  acitiia  tlje  CTnfc  tons, 
I  Clje  Comifee  of  a  Statute  f ]ctcnDet)  it,  ano  a  Libe- 
rate teturncD  crecutcK,  anD  poITcflion  jjiljcn,  anU  after 
tlje  Conufce  aflignO  ^  but  tljc  Cennnt  continues  altoapg 
in  i^olTcflion,  aim  t&e  Conufec  ncDcr  entrco  actuallp,  but 
onlp  tljc  Liberate  Uia$  rctutncU  riecutcU  ^  anD  if  tljie  n- 
niountcn  to  fucb  l^olTcflion,  tljat  tlje  gfliffnmcnt  toas 
gooD  ;  0?  if  tbe  OTontinuance  of  tljc  pctTcflion,  as  before, 
fjan  put  tlje  (Effatc  of  tbe  Conufee  to  a  RieDt  5  ano  fa 
tfie  Qffignment  boiD,  tons  tlje  Clucnion. 

3nti  bp  Holt  chief  Juftice,  anD  Eyres  clcaifp,  tljCfC 
fiuijl)t  to  be  an  aaual  Cntrp  ano  Continuance  of  tlje  pof= 
fffiion  ^  ann  Holt  faiU,  tljat  tlje  Liberate  being  rettunen 
cjcecutcD,  tbi0  is  an  affuai  polTefflon  in  Lato  ^  as  tljc  Ec= 

turn  of  an  Habere  facias  feifinam  upon  a  RcCCliCtl',  tlje 
patties  are  cftoppeu  to  fop  tlje  contrarp  5  but  luljen  be 
luljo  iiins  in  polTcfllon  continues  it,  tijts  amounts  to  an 
Ouftcr,  iDljicb  turns  tlje  Cflfate  of  tbe  Conufee  to  a  Eigbt  ^ 
OS  in  tbC  Cafe  of  Continual  Claim  upon  a  Difleilln/  tbe 
CftatC  1$  rcfcelfetl  bp  tlje  Continual  Claim;  but  if  tlje 
iDilTtifo?  continues  in  polTelfton,  tliis  amounts  to  a  nrin 
'Cntrp  ano  DcfTcifin,  ant)  puts  tht  €aate  gaincD  bp  tlje 
Continual  Claiir  to  a  Rigljt,  auD  fo  in  tljc  pjcffnt  Cafc; 
ann  tljis  tiiffcts  from  tljc  Cafe  of  p.n  Slliignnieiit  of  a 
Icnfc  fo?  pears  upon  a  ^oirgniye,  fo|  tljere  the  a9o?t. 
0000?  is  quafi  Ccnniit  at  ZIWM,  ano  Ijis  j^olTfirion  is  tbe 
2  IM' 
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i?9o^tQ:ago?  papino;  tlje  Jntetcft  j  but  it  \9  not  fa  fjece  5 
niiD  tijecefoje,  &c. 

Thomas  and  Howell ;  depms. 
5.    \   mtit  of  €rro?  tnas  biotiffljt  upoii  a  Sititiffmcnt 

l\  in  t!jc  Grand  Seffions  in  tbc  Countp  Of  Carmar- 
then in  Wales  in  Ejedment,  tofjccc  tbe  Cafe  toas  ;  Za- 

chary  Thomas  feifeo  in  Jfce  Of  tijc  SH^nnojs  of  D.  s.  anD  V. 
anO  baUing  tfj?CE  DaugbterS,  jane,  Mary,  auD  Sarah,  bp 
bi0  laft  eiliil  Debifes  D.  to  Jane,  anD  bet  C^eics  fo?  cbctj 

Provided,  That  (he  marry  my  Nephew  Theophilm  ThomAs, 
at  or  before  (he  attain  the  Age  of  twenty-one  Years ;  anO 
tbiJS  CftatC  UiaS  of  tbc  Oallie  of  200  I.  per  Annum,  OJ 
nio?c.  And  if  (lie  refufe  to  marry  my  faid  Nephew 
TkeophihiSy  or  be  married  to  any  other  before  (he  attain 
the  Age  of  Twenty  one  ;  then  he  devifes  D.  to  his  fe- 
cond  Daughter  Mary,  and  to  her  Heirs  ;  anH  l)Z  UebifCfli 
s.  to  Mary  anD  Ijtt  |)Eir0,  iritb  tbe  libe  Limitations, 

nnb  V.  to  Sarah  anU  bCL-  IpeilS  5  anO  tbcn  be  faiO,  Pro- 
vided, And  my  Will  is,  that  if  neither  of  my  faid 
Daughters  (hall  be  married  to  my  faid  Nephew  before  their 
refpei^tive  Ages  of  Twenty-one,  then  1  devife  the  faid 
E(tates  of  D.  and  S.  to  my  Wife,  and  five  other  Truftees, 
and  they  to  fell  and  difpofe  of  the  fame,  and  the  Mo- 
nies raifed  by  fuch  Sale,  to  di(tribute  among  his  faid 
Daughters,  as  they  (hall  think  them  deferving  ^  anO  it  IS 
ftirtijEc  foiiiiD  bP  tlje  llutp,  tbat  TheophilusbieD,  being  au 
gjiifaut  of  tiaeiue  ^eat0  of  3ge,  Jane  tbe  eineft  Daugb- 
tcr  being  tljcn  foucteen  fears  of  3ge  ^  but  tbnt  Theo- 
philus  m)3£t  oemanOiO  bet  Confent,  01  tbnt  (be  ebcc  ce^ 
fnfcD  to  giue  it ;  anD  tljen  tbep  mane  a  fpeciai  Conclu* 
ficn,  tijat  If  tbe  €ntrp  of  tbe  DefenDant  teas  UmM, 
tl)Zi\  tbep  faunb  fo?  tlje  Defenoant,  if  not  fo?  tbc  l^lam= 
tiff,  &c.  ano  not  nccojDing  to  tbe  ufual  2Bap,  acco^bing 
to  tbe  liiTiic  upon  Not  guilty  plcatJCD  ^  and  3iuDgmcnt 
iiias  giijen  fo?  J^ne  tbe  eioeft  Daugbter,  tobo  toas  De-- 
fenoant  Op  bet  ^uatDian,  upon  lobicb  n  COtit  of  (Ettoi 
ms  b?ouij!)t» 

^»0 
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ainti  it  m$  nrgueo  hv  Dobbins  fo|  tlje  }9Itifnttff  in  tfie 
mtit  of  €tro?  ^  auD  tijc  dueltion  in  tDts  Cnfc  Drpcnlicn 
p?incipallji  upon  tlje  laft  Claufe,  tobicft  Ije  faiD  tuna  a  Di- 
If  (net  Claufe  of  it  (elf,  tuttfjout  anp  Eclatton  to  t5e  tioo 
p^eccDent  Claufcg  5  but  upon  tlje  ttoo  p?cccDent  OElauffg, 
(je  CeewicD  to  atimit,  tDat  t(je  €itatc  of  Jane  teas  not 
DetcrmineD,  for  (he  did  not  refufe  to  marry  him,  or  had 
married  to  any  other,  ant)  fo  IjaU  not  fo?fclteli  f)er  (£ffate 
fijitfjin  tlje  ttoo  ficft  dlaufeEi  ^  but  tbt0  nottuftfjffantiinjj, 
if  tm  toajs  not  uetccnilnco  bp  tbe  moin$  of  t[je  tbitD 
Claufe  toas  tlje  fltlucflion  ^  anD  be  fain  tijat  (t  tona,  aiiD 
tbat  &i0  3Intent  teas,  tbat  if  Jane  0?  Mary  oiD  not  marrp 
!ji!5  jaepbeiD  Theophilus,  fo  tljat  tbe  Cftate  contfnucD  in 
W  il^anie,  tbat  tben  tbe  Cltatc  ann  aobantajje  tobtcb  be 
intenbeD  fo?  Jane  bl0  eibeft  Daugbtec  fljouin  ceafe,  and 
tbat  m  CrutteeiS  fljouiD  make  an  equal  DibiQon  amongll 
all  b(0  Daugbters,  a0  tbei^  Ibouin  junge  fit,  fo?  be  wo  not 
fntenD  anp  Stiliantaffe  to  Jane,  but  upon  a  €)UppofaI,  tbat 
(be  ftJOUlD  be  niatricD  to  biis  jQcpbcto,  anti  fo  tbe  Cttatc 
continue  in  W  Baim ;  but  if  it  (ball  bappen  tbat  tbe 
(Sfiate  (ball  not  continue  in  W  Bame,  tbat  tben  tbcre 
(^all  be  an  equal  DiDifion. 

Bonithan  econtra.  QnD  bc  faiu  tbat  bfte  i0  an  Cffatc 
obfoUite  at  firtt  DeileD  in  Jane  anD  bcr  inits^  anD  tbat 
it  i0  piain  tbat  it  i0  not  netctminen  bj»  tbe  firft  Provifo, 
tobicb  t0  annejceti  to  it,  fo?  tbat  is  become  impoirible  bp 
tbe  ^a  of  000,  ano  fo  tbe  Cfiate  become  abfolute  ^  anD 
if  it  i0  not  Dctctmineo  bp  tbe  ficif  p?ob(fo,  it  10  not  bp 

tbe  Second  ;  fo?  it  i0  fOUnb,  tbat  Theophilus  neither  de- 
manded her  Confent,  or  that  (he  refufed,  or  was  married 
before  Twenty-one.  9nD  aS  to  tbe  Third  bc  faiD,  tbat 
tbe  Conlftuctton  ougbt  to  be  maoe  upon  tbe  tBboIc  COIII, 
anD  tben  tbe  third  Provifo  tDOUlD  be  tantamount  a0  if  it 
baD  been  5  and  if  neither  of  my  faid  Daughters  (hall  con- 
fent to  marry  my  faid  Nephew,  tbe  tobtcb  tbcp  COUlO  not 
Do  tDbcn  be  10  DeaD,  anDtbercfo?e  tbe  mill  of  tbe  Cfffa' 
to?  being  taken  entice  anD  tojjetber,  10  become  inipolDble 
to  be  pecfo?meD  bp  tbe  3ct  of  (@oD  :  0nD  be  (uppofeD  tbat 
Theophilus  baD  rcfufeD  to  marrp  Jane,  anD  baD  martieD 
Mary,  tobat  tDill  become  of  tbe  Cifate  of  Jane  ?  ano  be 
infinuateD  tbat  it  tuoulD  Determine  accojOinff  to  tbe  Con. 
(Iruttion,  tobicb  (0  mnlntaineD  on  tbe  ot&er  @iDe  ^  but 
4  4)0 
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fl0  to  tljfSS  Holf  Chief  JiiOice  toa0  Of  ©pftltoit  tfjat  Jane 
tDOiilo  retain  Ijcr  Cflatc  abfoiutelp,  fo?  tbcce  idouId  be  no 
jfault  in  Ijec  vcltbin  tljp  ttro  firft  ia?oDifoe0  ^  nno  tfje  laff 

P^Otlifo  iiS,  And  if  neither  of  my  faid  Daughters  (hall  be 
married,  &c.  anO  Ijere  Mary  10  inatCleD  tO  Theophilus. 
Curia  advifare  vult  j  depuis. 

Lewis  and  Preiton. 


6.  I N  au  Action  of  Debt  upon  a  TBonD,  tfte  Defendant 
i  Dcmants  Oyer  of  tlje  ConDiticn,  &c.  anD  pleaOtf 

tijat  certain  letters  I9atent0  granrco  to  tfjc  plaintiff, 
anil  reCitcU  in  tOe  CcnOltion,  Vacu^  devenerunt  ante  diem 
folutionis  (fcil.  19  Dec.)  pecuniae,  &c.  &  adhuc  vacuse  ex- 

iftunti  &  hoc  parat.  &c.   "Cbe  pafntiff  repiieg,  tbat 

Literie  patentes  pradid',  &c.  a  tempore  confeclionis  ufque 
ad  levationem  querel.:e  pradidl'  in  pleno  robore  &  vigore 
exiftebint  8c  adhiic  exiftunt,  &  hoc  petit  quod  inquiratur 
per  patriam ;  upon  toljfclj  tfte  DcfcntJant  DcmurreD,  be- 
caufe  tlje  plaintiff  ougljt  to  fjauc  concItiDeD,  prout  patet 
per  Recordum  ;  but  per  Curiam  tlje  piea  i0  ilf,  fo?  tDc 
DefenDant  is  eftopped  to  fap,    Quod  non  fuerunt  liter^e 

patentes  bp  tlje  ConDition ;  tljcn  tDben  be  taftes  upon  Oim 

to  fap,  Quod  vacucE  devenerunt,  ijc  OUgbt  to  lljeti)  IjOtU, 
ag  to  fap,  bp  forfeiture,  TB?eacf)  of  ConDition,  Deatlj  of 
tbe  patentee,  0?  otijer  Caufe ;  to  \BOiclj  tlje  plaintiff 
itifsljt  ijatje  ttiatje  a  particular  3nftDcr,  but  as  be  Ijais 
pleatco,  it  is  too  general,  auD  Sluugment  m&  QiMtn  foi 
tlje  plaintiff. 

Tucker  and  Hodges. 

7.  IN  Replevin  tlje  JDcfenHant  atjotnsi ;  anH  tbe  plaintiff 
1  replies  in  T5ar  to  tbe  Avowry,  anD  fap0,  Cbat 

King  James  the  Firft  toas  feifcD,  &c.  ann  granteD  to  %ic 
Nich.  Bacon,  tobo  gtanteH  to  J.  S.  Que  Eitate  by  DiUerfc 
mean  9fftgnnient0  came  to  J.  D.  anD  be  put  in  l)i$  'Beatts, 
&c.  upon  iDbicb  piea  it  tuas  DemurreD  ^  becaufe  tbo'  tbe 
plaintiff  in  Debt  mfffbt  plcaD  a  Que  Eftate  in  tbe  De- 
fenDant generallp  toitbout  njetDing;  botn,  accojDino;  to  tbe 

Cafe 
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Cafe  of  Coates  anu  Wade ;  pet  tnbete  a  e^an  c!afni0  tin-- 
riec  a  Que  Eftate,  tljGte  &c  ougljt  to  CbciD  t(jc  fcucral  3r* 
fiffnniEnt0,  fo?  in  fucD  Cafe  t{)c  DcfciiDant  map  tcaucrfe 
anj)  of  tfje  9flignnicnt0,  as  to  fap,  Quod  bene  &■  verum 
eft,  t&at  €)ic  Nich.  Bacon  grantcD  to  J.  s.  toljo  fuiteiiD^eD 
to  tbe  Iclfoi,  anti  aftec  tlje  IcITo?  gcaiiteD  to  ijini,  ab- 
fque  hoc,  tfjat  J.  S.  aOlgitcD  to  J.  D.  but  tp  fuel)  ffcncral 
J2)Ieam'no:  of  a  Que  Eftate,  fucD  aubantagc  10  ioff  5  anQ 
(It  tDffi  Cafe,  tbe  plaintiff  ougljt  to  fljeiu  tljat  t)t  put  in 
6(13  Cattle  l)p  tlje  licence  of  J.  D.  ano  if  tljis  be  neeDfuf, 
it  (0  alfo  ncccifacv  tbat  6e  Ucrilje  a  Citle  to  bini ;  ana 
t&ougb  (t  tDa0  objefted,  tbat  fjcre  is  an  Eftaie  picaDeC  (11 
a  tbitC  petfon,  paramount  tDe  Citle  of  tfje  auotuant, 
tbetcfo^e  tlje  mean  9irtffnment0  aftec  not  necelTarp  to  be 
ftelnn ;  tbe  Court  ms  of  a  contratp  ©pinion,  caufa  qua 
fupra,  anS  gatje  Judgment  for  the  Avowant.  Vide  le  CafC 
Of  Stackman  anO  Well:,  Cr.  Jac.  673. 
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Glover  and  Cope  ',   devant. 

I,  ^'-F-^  HIS  Cafe  toa!3  arrjttEU  aptn  bp  Levinz  fo| 
I  tlje  plaintiff,  aim  Ije  maoe  ttoo  l^otiits,  Firft, 
I  31f  tlJc  Action  be  maintainable  at  Comman 
-*"  latu.  Secondly,  3if  not,  pet  tfjat  it  is  luitoin 
tbe  Statute  of  32  H.  8.  ije  faiD  tljat  iW  Cobenant  runiES 
tuitb  tljc  Eeberfion,  as  toell  as  t(je  otbet  rnns  tDttlj  tlje 
Itano,  ano  inffanccD  42  E,  3.  ?.  anti  9  H.  6.  16.  5  h.  7. 
19.  ano  I  Cr.  137.  anb  alfo  citeb  tbe  Cafe  of  Laugher 
ano  Williams,  ab|iibgeD  25  Car.  2.  tDljece  tlje  IcfTee  ca-- 
^enanteb  toitlj  tbe  leDTo?  Ijis  Crccutojs,  aominmrato^s 
anb  amgns,  (^toitbout  tbe  COojti  Heirs,)  pet  abuiDgco  tbnt 
an  Aaion  of  Covenant  tons  maintainable  bp  tbe  Heir, 
tbougb  not  nameD ;  ano  be  faiD,  if  it  luas  not  maintain^ 
able  at  Common  latp,  it  is  toitljin  tbe  Statute  of  52  h.  8. 
anb  be  fljcujcb  of  toDat  C.onfiDcration  CoppbolDS  lucre 
before  tbis  statute,  as  appears,  Litt.  Seit.  77.  Keiiw.  jy. 
Owen  73.  anb  tlje  'BooUs  tbere  citeo  5  anb  a  Coppljoiuec 
map  pray  in  Aid  of  tbe  Lo?o,  anb  ije  took  tbe  Sulc  \\\ 
Heydon's  Cafe  to  cEpounb  lubat  €)tatutES  are  to  be  er= 
tenbED  to  Coppbolbs,  anb  tobat  not  ^  anB  be  faio  tbat  tfje 
fame  parliament  incUibcb  Coppbolbs  toitbin  tbe  general 

^Oo;!tlS  of  tbe  Statute  of  Maintenance,  anD  tbcrefo^C  tbep 
OUgbt  to  be  tncUlbCb  toitbiU  tbe  Statute  of  Conditions  % 

|)e  fdio  tbat  tbe  ILo?o  is  not  p^tfutiiceo,  anb  tbat  tbis  is 
a  remcbial  lato,  anb  ougOt  to  be  taUcii  bcneficiallp  5  ano 
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as  to  tDc  Cafes  of  Beal  aiiD  Brafier  cUcD  befoje,  a  no 
Rowden  anU  Malfter,  t&EJ)  UiEce  not  upon  ^igunicnt  niiD 
folenin  Dc&atc,  fcut  onlp  tijc  one,  fcil.  Beal  ann  Brafier 
tuas  a  fuDOen  €)ptnton,  ann  tlje  paatce  tlj^ougljottt  all 
England  ig  conttarp  to  tlje  Eefolution  of  tljc  Cafe  of 
Rowden  anu  Malfter;  auo  fo  alfo  tcas  tDe  SDplnton  of 
Hale  Chief  Juftice ;  anO  tlje  Clfe  noto  10  ffenccallp  to  Uh 
tail  Copp|)OlD0,  and  fo?  Cenant  in  Cail  to  commit  iFo2« 
fcitutes,  ann  fo|  tfje  toi'O  to  entcu  ano  gcant  oDer,  &c. 

Roe  econtra.  9nD  De  faiD  tliat  a  Cop))ljoin  in  its  Ba- 
tute  is  nieirliJ  a  Ccnancp  at  Midi,  anO  tljat  it  is  not  of 
Cteatei*  Confitieiation  in  Laui,  3  Cr.  623.  tfjat  it  is  not 
transferable,  but  in  a  particular  fanner  bp  SiurrenDer 
to  tljc  lo?D  j  anO  if  Ijc  retains  it,  ano  Does  not  aomit  ac- 
coining  to  tlje  ©nrrenner,  tlje  ©urreno^ee  6as  not  Ee- 
niEDjj  by  tfjc  laU)  5  anO  if  tlje  ^urrenD?ec  enters  before 
^Omittance,  tjz  is  a  Diffrtfo?.  no  as  to  t^e  Cafes 
citeD,  tbcp  are  all  citfjct  Actions  fo?  Eent,  0?  bp  t&e  l|)eir, 
in  tD&iclj  Cafe  "toitljout  ducaion  tbcj)  arc  maintainable, 
bccaufe  incident  to  tbe  EeUerQou  ,  but  Ijcre  it  is  mctclp 
n  collateral  Cobenant  as  to  tlje  Cflate,  ann  a  chofe  in 
Adion,  tDbicb  is  not  afllgnable  ^  ann  Ije  fain  tljat  a  Copp. 
Ijoiner  is  not  in  tbe  Per,  as  4  Rep.  27.  b.  but  in  tfje  Poft 
as  Hobart  178.  ann  be  fain  tljat  a  leafe  fo?  fears  of  a 
Coppboin  is  of  anotbct  J!5aturc  tljan  a  leafe  fo?  fears 
at  Common  lato,  fo?  if  fucb  lelTce  commit  a  forfeiture, 
tbe  lo?n  fljall  take  aobantage  of  it,  ann  not  tbe  lelTo?, 
otbertoifc  of  a  iLeafe  at  Common  latD ;  alfo  tbe  Ccpp- 
fiolD  is  not  tbat  out  of  tubiclj  tljc  Leafc  is  ncrlben,  but 
it  is  neriben  in  a  scanner  out  of  tbe  jfranlt  Ccnemcnt; 
ann  tbctefo?e  toljen  it  {$  nifmembjen  from  tlje  Q3ano?,  it 
map  not  be  granten  ober  anp  mo?e  as  a  Coppljoin  5  ann 
i)e  comparen  it  to  tbe  Cafe  of  Chaworth  ann  Philips, 
Moor  876,  tobere  Iclfec  fo?  ttocntp  fears,  leafcs  fo?  ten 
fears,  ann  furrenncrs  5  tbe  IcfTo?  lljall  not  babe  aoban^ 
taije  of  tbe  Connition,  &c.  bccaufc  paramount  tbe  Cifate 
Of  tbe  Lcffce  fo?  ten  fears  ^  fo  bcrc,  Uiljen  tlje  Leffo?  of 
t&e  c"  oppljoin  furrenners,  tbe  Ecberfion  is  n?olDnen  in  tlje 
jfranfe  €  encment,  ann  tlje  afftsncc  as  to  tbts  purpofc  is 
tn  paramount,  ji^c  faiD  tljat  uo  @)tatute  ertcnDo  to  €0^ 
ppijolDs,  Uibtcb  toucbes  tbe  Cftate  of  a  CoppljolDer  5  but 
statutes  tubicb  refirain  0?  puniflj  Torts,  as  Maintenance, 
f  o?fl:Erp,  &c.  being  pro  bono  publico,  tljcp  ertenD  to 
4  tljcm  j 
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tijcni  ^  Ijc  fain  tl)iit  (It  tDi0  Cafe,  tftctc  is  ncit&Er  PiiUtp 
Df  (gftatc,  no?  PnuUj)  of  Contract  5  ano  tljcccfo?e  it 
toouiD  bz  Oaro  to  cfjarge  t&e  Defcnnant,  ano  agauift  €qui' 
tiJ  i  anD  tOcrEfo?c,  &c. 

Curia  econtra.  Jfo?  Holt  Chief  Juftice  faiU,  tf}OUg;Ij 
tjje  afllgnre  be  in  en  le  port,  ijc  map  be  tDitfjin  tDc  Statute 
of  32  H.  8.  as  m  'Bargainee  0?  iSccoDero?  (s  5  Ijc  fain 
tljcrp  (0  not  anp  [5?E)iii!icc  to  tlje  lo?D,  0?  aiip  otljec  to 
roMflnie  Copp|)olD0  to  be  tottljtn  tbe  Statute  of  52  H.  8. 
ano  tiMt  tlj(0  10  onip  rcgarDcD  in  nil  Conf[tii(t(on0  of 
€)tatut(0,  fcil.  if  tlje  io^o  ba0  a  Ccnant  impofeD  upon 
Ijim,  0?  be  pjejiitiiceii  in  bi0  jfinc,  01  tljcrc  be  anp  9Ueca» 
t(cn  cf  Ccnuce,  &c.  tlje  toljtcb  tooulD  not  be  in  tbis 
Caff,  but  ratbcc  an  ^Dbantajjc  to  tbe  lo?n,  fap  p^eticntinij 
tbc  Ruin  anD  C)ccap  of  croppbolD  €cncnicnt0,  ano  tbete« 
fo?e  te  noiiitiffCD  fo?  t(je  plaintiff  5  anD  Dolben  faiD  a0  to 
tlje  Cafe  of  Rowden  anD  Mai  iter,  i  Cr.  tfjat  it  i0  not 
LnU),  anD  tljat  Hale  tnouin  not  permit  a  fpecial  aicrDfcc 
to  be  fouiiD  upon  tW  point  ^  anD  faiD  tOat  tboufflj  Co- 
pp!)OiD0  mtffbt  be  entaileD,  t&ep  migljt  be  Docfeeo  bp  ^ur« 
tenbcr.  i  loft.  60. 

Parker  and  Harris. 

2.  IN  an  Aaion  of  Debt  fo?  Ecttt  upon  a  Dcmife  5  anD 
1  tlje  li^Iaintiff  DeclatcD  tbat  be  tbe  25th  Day  of 

March,  &c.  DemifcD  «num  Mefluagium  fuper  acclivltatem 

Hampftead-Hiil,  Habend'  fo?  ^ear0 ;  anD  Declare0  upoti 
anotbcr  Dcnnfe  i  May,  &c.  of  anotber  parcel  of  lanD, 
Habend'  at  SEltll,  reddend'  fecundum  ratam  of  18  I.  per 
Ann.  anD  fo?  Kent  arrear,  &c.  tbe  DefenDant  pleaDeD 

tbat  tbe  Plaintlfi  tempore  dimiiTion'  particularium  nihil 
habuit  in  tenemcntis  ;  tftc  plaintiff  rcpIfED,  tbat  tbe  Lord 

Wootton  toa0  fctfcD,  anD  DcmtfeD  to  bini  fo?  fo?tp  one 
=^ear0  ^  aiiD  be  bctno;  fo  fcifcD  tbe  faiD  firft  Day  of  May, 
DemifcD  to  tbe  DefenDant,  &c.  upon  tobicD  tbe  Defendant 
DemutCCD,  anD  aDjuDSCD  in  Communi  Banco  fo|  tbe  plain- 
tiff ;  upon  iDbiCb  0  Writ  of  Error  1030  fajOUglJt. 

FirfV,  "BfCaufe  fuper  acdivitatem  Hamftead-Hill  i0  un* 

certain,  in  uibnt  place  it  i0  5  fo?  it  is  not  a  Viii,  Ham- 
let, 0}  Lieu  conus,  tut  an  Accident,  anO  no  mo?e  tban  if 
Ije  (jaD  faiD,  upon  the  Fertility  or  Sterility  of  Hamftead- 
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Hill ;  iinU  it  v.ocs  not  nppeat  to  be  l£)ait  of  tlje  Vill,  oj 
tott!)in  tOe  Viii,  0?  County,  as  it  10  all  one  as  if  it  tons  De 

ambulacro,  toljtcf)  Ijas  bCElt  aDfilDgCD  tO  bC  ill  -^  non  alloca- 
tur, fo?  If  a  Cljinff  be  allCDgCtl  in  ambulacro  in  fucO  a  Jf  OjCffj 
tljE  Ciemic  fljull  be  fiom  tlje  f  o^cn,  ono  not  de  ambulacro^  fa 
Cere  fuper  acclivitafem  Hamftead- Hill,  tlie  {LUUUe  fl)all  be 
fcom  Hamftead-Hill,  luljicb  map  bC  a  Vill  0?  Lieu  conus ; 
alfO  If  it  IjaO  not  been  fuel)  Vill,  Hamlet,  0?  Lieu  conus, 
tbc  Dcfennant  ougljt  to  babe  plcancD  it  in  Aba tem.em, 
nnD  not  pctmittcD  tfje  plaintiff  to  p?ocecD»  Secondly, 
^be  Eefctbation  10  ill,  becaufe  fecundum  ratam  10  inccc' 
tain,  fc?  it  map  be  in  fuclj  a  Cafe  tijat  tlje  plaintiff 
fljall  babe  an  gaion  tUty  Dap  •->  to  tbig  it  tons  anfttJeccD 
bp  Levinz,  tbnt  it  being  a  leaCe  at  tatll,  tbc  Eefetbatiott 
fecundum  ratam  of  18  ].  per  Ann.  i0  lacll  enoU0b  ,  fO|  it" 

be  bolb0  one  ^eac  be  fljall  pap  18].  if  be  Does  not  bcin 
fo  long:,  but  tbc  leffo?  Dctftminrs  bt0  21{ill,  be  fljnll  pap 
fecundum  ratam  ;  finU  to  tbi0  ©pinion  Juftice  Dolben  in* 
tlineX}  ^  but  Holt  Chief  Juftice  dubitabat.  Thirdly,  ^bS 
JDemife  10  allctigcl!  to  be  mabe  25  March  Habendum  a 
die  datus,  aiiD  tbe  9aion  (0  b^oiiobt  fo?  Eent  tlic  ad  fe- 
ftum  Michaeiis,  tDbete  it  i0  uot  Due  till  tbe  laff  3!"ffant ; 
anu  if  tbe  LelTce  be  ffcctfH  upon  tbat  Oap,  tljz  Eent  10 

not  iJUe  5  non  allocatur,  fo?  ad  fefliim  Michaeiis,  tbe  CC- 
iiant  being  tbcn  in  poffclTion,  l)c  fljall  not  be  intcnbcD  to 
be  cjcSeD  ^  anD  if  be  toa0,  be  ougbt  to  babe  pleaoco  E- 

viflion. 

QnD  to  tbe  Ecpllcation  alfo  it  Uias  ejcccptco  5  Firfl-, 
•^Becaufe  \)z  plcaii0  tbat  tbe  Lord  Wootton  tjcmifeo  to  btm, 
&c.  toitbout  fljetoing  anp  €itle ;  anO  fo?  tijio  citeo  2  Cr. 

512.  Gyll  anb  Glafs,  Yelv.  227.  fed  non  allocatur,  fo?  bP 

Holt  Chief  luftice,  i)t  babinff  (beiBH  tbat  be  toao  pofl^iffcD 
bp  Giitue  of  a  leafe  from  tbe  Lord  Wootton,  it  10 
toell  enougbi  anD  mo?e  tban  necbs ;  fo?  if  be  toag  onlp 
Cenant  nt  ailill,  ano  bemifcti  fo?  5^ear0,  aiiD  tbe  Defen- 
dant pleaB0  30  bcre,  tbe  plaintiff  migbt  replp,  tbat  be 
lua0  feifeD  in  jfee,  ano  bcniifeti  5  anb  tbotigb  it  be  founo 
tljet  be  toa0  not  feifeD  in  jFee,  pet  it  beino:  founD  quod 
aliquid  habuit  in  tenemcntis,  it  10  fOUiiD  fo?  tlje  piaill- 
tiff,  fo?  tbc  ©ubflance  is  founD,  fcil.  aliquid  habuit ;  anD 
tbi0  in  effect  appcats  bv  tbe  faiD  Cafe  of  Gyll  anD  Gla's,- 
fo?  it  to80  bciD  but  a  jeofail,  aiiD  aiDcD  attec  a  ^JcrDia. 
Secondly,  pz  faiD  tbat  bc  U)a0  polTeflcD  tbe  fniD  firft  Day 
I  of 
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of  May,  bp  dlittut  Of  tlje  Dettufe  ^  but  Ijc  ooeg  not  Hip 
tljat  Ije  tuas  poffcfleD  upon  tljc  25th  of  March,  fo  a0  ta 
tOis  it  is  a  Difcontimiance  ^  fo?  Mnn  ttoo  COing0  ate 
conip^ifeti  in  t&e  fi'aitit,  anu  but  one  ni  tOe  Declaratjcn, 
01  tujo  in  tbe  Declaration,  ants  but  one  in  tlje  Ecplics- 
tion,  tOts  per  Trinder  10  a  Difccnttnuance  ^  but  per  Le- 
vinz  tijts  iui30  ©ucplurnjjc,  aiiD  mo?E  tban  ueeDa  to  bt 
alleogeD  :i  nnO  it  being;  alleCgcD  tijat  before  tlje  DcmifciS 
m  tijc  Dcciara  ion,  tOe  Lord  Wootton  DeniifcD  to  tbe 
paintiff,  anD  tljot  be  bp  fiiittuc  of  tljtss  tuas  poffelTerj  tfje 
firfl:  of  May^  if  be  13380  pOlfeffeU  tlje  ifl:  of  May,  be 
f{}all  be  intenOED  to  be  poffcflVD  tbe  25th  of  March;  atiB 
per  Levinz,  a  Ecpli'cation  nccD  not  be  as  ccctain  as  it 
Count  01  isac  in  ntanp  Cafes  5  fo?  if  tljccc  be  an  ©&-- 
jieaion  in  tbe  'Bai:,  ano  it  be  fufficicntlp  anftaeceD  in  tbe 
Ecpllcaifon,  tbl0  beino:  gooD  in  ©ubftance,  tljou^i]  it  be 
not  fo  formal,  i0  tuell  encugb  ■■,  aim  fo?  tbis  be  citen 

I  Cr.  138.   Hob.  218.  anU  per  Holt  Chief  Juftice,  tbOUffb 

tbe  Replication  niigbt  babe  bun  better,  pet  it  is  toell 
cnougD  ^  anu  tOcn  Levinz  faio  tbat  tbcic  ]pka  is  ill,  foj 
■j3cinQ:  tiDo  febrral  Dcniifes  a!lctiB;eli  at  tJuo  feberal  Daps, 

tbe  pica  tbat  tbe  Palntiff  nihil  habuit  in  tenemeiids 
tempore  dimiflionis  particularium  i0  not  500U  i,  fO?  it  I'S 

fncertain,  ano  it  map  be,  if  tbe  Iffuc  be  founo  upon  it, 
tbat  Jpart  toas  in  PofTeflion,  anD  part  not,  pet  in  fuclj 
Cafe  It  ajnll  be  fouiiD  apinft  tbe  plaintiff  fo?  a!I,  [Koii^ 
Trial  703.  Winch.  49,  50]  aiiO  tbecefo?e  tbe  pica  10  ill, 
nno  tDc  Jffuc  upon  it  UjouIb  be  coinplicateD  Uiitb  tiua 
Chatters,  anD  tOcrcfo?e  tberc  ougbt  to  be  febecal  IITuess 
JOinCD  -J  it  luas  anftosreD  bp  Trinder,  tljat  tempus  eft  no- 
men  colle^Liviim,  anD  (ball  be  taken  diftributive  reddendo 
fingula  fingulis;  but  Holt  Chief  Juftice  fecntCD  tO  be  Of 
a  Diffccent  ©pintosn     Curia  advifare  vult. 

3lnD  afteciunrDs  tbis  tnas  arjjueD  again  -,  anD  it  tuas 
objeded  tbat  tbe  3aion  luas  b?ougbt  fo?  Eent  Due  fo? 
balf  a  ^cnr  etiDIng  at  Michaelmas,  uibfre  it  not  being  te» 
ferbeD  upon  tbe  four  ufual  jrean0,  tbe  balf  fear  cnDen 
tbe  25th  Day  of  September,  anD  tljlS  fecmeD  to  be  a  ma- 
terial Objeaion  ;  rsifo  Holt  Chief  Juftice  ut  fupra  feenuD 

to  tijinU  tbat  tbe  Ilefecbfltiort  uias  ill 
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Elderfey  and  Thompfon. 

9.  IN  an  aaion  of  Debt  upon  a  TBonn  fo?  36 1.  tfie  S5e= 

1   fcnCant  p?ap£U  Oyer  of  tljE  Xontl,  &  ei  legitur  in 
ha:c  verba,  Noverint,  &c.  teneri  &  obligari  in  fex  triginra 

libris,  anU  fo?  tljf0  OarfancE  tf)e  Dffcnnant  nemurccD  5 

fo?  bp  Northey  fex  triginta  libris  being  tUiO  CClO?tJ0,  it  tjt 
fix  Times  tljtrtp  19ounO0  ^  anD  fo?  tljIS  CltcO  1  Cr. 
toljcte  ter  decern  libris  fn  tU)0  aiIO?ri0  loaiS  fjCiO  thrice  Ten, 
fcil.  50 1.  otfjcttoife  If  it  tons  terdecem  in  one  moitt  -, 
but  non  allocatur ;  auO  aDjuUffco  fo?  t()c  lS)la(ntiff» 

ne  King  'verfus  the  City  of  London  ;  devant. 
4.  ^-r^  H I  s  Ccrm  tlje  Coutt  gaUe  Jutsmcnt  in  tljis 

X  Cafe  feriatim  5  anO  bp  Holt  Chief  Juftice  bcrc  10 
a  Mandamus  p?ajJEll  fO?  ©it  James  Smith,  tofjo  fUffgCfi^ 
tfjat  IjE  tons  an  Alderman  of  London,  eled'  fecundum 
conluetudinem,  &c.  upon  lufjtcl)  it  is  rEturneD,  tljat  fje 
toas  an  Alderman  a0  10  fuBgEffcn,  but  tljat  be  bio  not 

take  the  ©atljS  acC0?D(n5  to  tbe  Statute   i    Will.  &  Mar. 

bp  tnljiclj  bi0  piacs  became  boib,  fo  tljep  coulD  not  iERo?e 
bim ;  antJ  tW  Return  bas  been  argucti  bibEtfe  Cimcs 

bEfO?e  tbe  true  Queftion  tDa0  tOUCbetl ;  fO?  tbe  Queftion 

10,  if  %\x,  James  Smith  coutiuucD  aiUErttian  aftec  tlje 
lubtyment  in  tbE  Quo  Warranto,  a0  tfjis  Jubjjmcnt  is 

tecitcb  in  tbE  9a  fo?  Ee(!itUtion  of  tljE  City  of  London  ; 
fo?  tbep  couID  not  taUE  JI5otice  of  anp  otljer  Jnogment 
in  tbi0  Cafe,  tban  tbe  JnOgnunt  nientioncb  in  tbe  9ct, 
tbE  tobtcb  10  a  gcnEral  lato  ^  antJ  tl)i0  3ct  fap0  [vide  the 
Words]  fo  tbat  bp  tbe  KIo?llSf,  the  Liberty,  Franchife. 
&c.  being,  not  of  being;  fo?  per  Holt,  if  it  U)n0  of  be- 
ing it  batJ  been  ctbErtolfE  ^  fo?  He  faio  a  Co?po?ation 
map  be  dillblved,  anb  fo  10  \)\^  €)pinion,  [and  luch  was 
his  Opinion  in  Domo  Parium,  where  ten  Judges  were 
econtra ;  ]  fo?  \)Z  agtEED  tuitb  Serjeant  Pemberton,  tbat  it 
10  a  TSobp  politick,  to  toblcb  a  Cruft  i0  aiutcrcD,  antJ 
^ale  anmlniftcatiou  of  it  10  Caufe  of  loifcituce,  ano 
I  it 
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ft  map  be  Dflfoiucti  ^  anti  fo?  tW  &e  citco  tfje  Statute  of 
Quo  Warranto,  toijcrc  if  tlje  Co?po?atio!i  Docs  not  ap' 
pear  upon  Summons,  tlje  iftancljife  (Ijall  U  fetfeti  into 

t&E  lying's  |)anD  Nomine  d^ftridionis ;  onD  if  it  5060  UOt 

come  trnring;  tijc  Eyre,  it  toas;  loft  aiiD  fo?fc(teti  fo?  cbec, 
2  Inft.  282.  He  faio  tfjat  lihectic0  are  of  tlj?ee  !^inn0, 
Firft,  Cljpfe  tofjicb  are  anticnt  jTlotocrg  of  tDc  Croton, 
30  irelon0  <55ooD0,  &c.  tlje  toljiclj  if  tfjep  ate  forfeit, 
lutitymciit  map  be  of  Oufter  0?  Sei  ure,  fo?  t(jc  ciinij  map 
I)ai]e  tbcm  again.  Secondly,  a  Albino:  neiulp  cceateD,  tbe 
iDbicb  tbe  l^mg  cannot  baDe,  a0  a  Corporation,  tbe  tiJljiclj 
if  it  commit0  a  jFo?fe(ttite,  anu  JiiUgment  of  Oufter  be 
ffibcn,  in  fucb  Cafe  tbcrc  nccti0  no  ©cifute,  fo?  to  Uibat 
purpofc  (ball  tbete  be  a  €)eifuie  bp  tbe  iiiinff,  tofjen  be 
map  not  babe  it  ^  tbe  fame  lato  of  a  Juogment  of 
©elfurc  30  fo?feitED,  fo?  tbi0  amount0  to  a  31"Oo:tKent  of 

Oufter  [otbcrtDifC  of  a  .Seifure  Quoufque.    Thirdly,  Cbere 

are  Cbn)o;0  nctolp  createu,  a0  $^arkct0,  &c.  tbe  tobiclj 
map  fubfift  after  ©cifure  bv  tbe  fittno:  •■>  anti  in  fucb  Cafe, 
tbougb  Juogment  of  Oufter  be  ffiben,  tbete  Hjall  be  a 
©eifure  fo?  tbe  jG^inij.  T5ut  he  faiU  tbi0  Cafe  Doe0  not 
HcpenD  upon  tbe  Jubgntent  a0  entccD  on  Eeco?D.  but  ag 

teciteU,  tbe  VoWb  i05  that  the  Liberty,  Franchile  and 
Privilege  of  the  Corporation  of  the  City  of  London^  be- 
ing a  Body  Politick  be,  &c.  anD  He  faio  tbe  jfrancbife,  &c. 
Of  a  "Bobp  politick  map  be  feifeo  0?  furrenD?eb,  ano  tbe 
•BoDp  it  fclf  remain  untoucbeD,  a0  appeac0  in  tbe  BiQiop 
of  Norwich'0  Cafe,  ano  mo^e  clcaclp  in  tbe  fame  Cafe 
after  in  Jones,  Fulchard,  anO  H3ywood'0  Cafe  ^  fO| 
iFrancbife0,  &c.  ate  not  eflential  to  a  Co?po?ation,  but  a 
|p?ibilcge  pertaining;  to  it  5  tlje  ClTence  of  a  Co?po?atioii 
f0  to  make  'Bp'laU)05  anD  gobecn  tbcir  ?0cmber0,  &c. 
tbe  tobicb  tbep  map  tio,  tbougb  tbeir  irt:ancbife0  are  feifeo, 
90  tbe  Dean  ann  Cbapter  of  Norwich  Uja0  a  Cbaptcc 
to  tbe  'Bifljop,  antj  tbetefo?e  rEmain0  a  Co?po?ation,  af= 
ter  tbcif  lLant)0  futrcnbjco  ^  otbertoife  of  a  Co?po?atiou 
fo?  a  particular  purpofe,  a0  an  HofpitaK  toljicb  b^  %i\i-- 
rcnbcr  of  tbelt  Inno  bab  been  oeffropen,  befo?e  tbep  toere 
tcflraineD  bp  13  Eliz.  ano  fo?  tbi0  be  citeo  Fitzherbert, 

Corporation  CitCO  in  tlje  Biftiop  of  Norwich'0  Cafe* 

|)e  faio  tbe  33  toa0  not  clcaclp  pennco,  anD  if  S)(r 
James  Smith  baD  fcamcD  bi0  Cafe  fpeciallp,  toitb  Eecitnl 

of 
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of  tbe  jutijjmEnt,  tljecc  are  ariaufcjs  in  tlje  act  toljicfj 
fallout  Ijim  ^  fcut  tOf0  not  being;  tlje  Caff,  tfjcp  oiifrfjt  to 
intenti  tf\c  Ecturn  to  be  true  if  pofllblc,  nnti  notOmo:  ap^ 
peariS  econtra,  bp  tlje  QKt  Of  parliament,  fo?  tljeir  f  ran* 
cbife  map  be  fo?feiteD,  anu  tbe  €o?po?at!on  remain  in 
efle ;  tbe  Wo]ts  of  being  not  being  irt  tbe  art,  anu  tbcrc= 
fo?e  no  peremptory  Mandamus  oug&t  tO  be  nUJacDcU  3 
per  totam  Curiam  una  voce. 


4  Terin. 


3ii 


erm.    Pafch- 
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Woodward  and  Hamerily. 

PON  a  fpcctal  eiecDfct,  tfte  duefffon  toas 

upon  tijc  Statute  of  i  Will.  &  Mar.  'ttiljICfj 
appointg  all  'Bifljopg,  &c.  to  take  tbe  ©atljs 
HirrafD  bp  tijat  99  before  t&e  firft  of  Auguft, 
ot^ertoife  to  be  fnfpcnoeD  ^  ano  if  tbep  DiD  not  tafee  tftem 
luitijiii  fix  Months  to  be  accountcD  from  tbe  fato  firft 
Day  of  Augud,  tbCIl  to  be  Dep?lbeD  ipfo  fa^o,  &c.     3 

$^an  p?cfEnt3  to  tbe  Cburcb  of  Burton  Daffet  ill  tbe 

County  of  Warwick,  at  tlje  (ErpiratlOll  Of  fix  Months, 
\ii\l  befo?e  tbe  Cicpiiation  of  fix  Kalendar  Months  5  fo  if 
tbe  C\^  Months  in  tbe  S)tatiite  ace  to  be  accoimtcb  Kalen- 
dar Months,  tbe  Cburcb  tons  plena  &  confulta,  &c.  if  tbe 
fix  Months  ate  to  be  accounteo  acco?Dlng  to  four  iKLUeUs 
to  tbe  ^ontb,  anB  Cluentp-eigbt  Daps  to  tbe  S^ontb,  fcii. 
Lunar  Months,  tbfn  tbe  Cljiiccb  luas  DoitJ  bj)  tbe  ^-tatute, 
brcaiife  tbe  3!iic»nibent  ban  not  taken  tbe  datbs  5  ibis 
Cafe  tons  argnen  bj»  Webb  of  tbe  one  part,  ano  %vc 
Thomas  Powis  on  tbe  otbcr,  anb  tlje  Cafes  of  Inrollmenr, 
anb  all  tbe  orafcjS  upon  tbe  Statutes  tubicb  mention  i\x 
Months,  citcb ;  bj?  tDbicb  it  appears  tljat  a  (i9ontb  fball  be 

tntenbeb  a  Lunar  Month. 

Powis  on  tbe  otbec  %\X\z  inCfteb  upon  Catesby's  (lEafe 
in  the  fixth  Report,  anO  tbe  Eule  tbere  taken,  tbat  tobere 
tbe  fnbjca  a^attcc  of  tbe  S^outb  concerns  an  €cclcfiafli= 
cal  perfoii,  tbat  tbe  Computation  (ball  be  accojotng  to 
tljeid  common  (Llnberftanuinff,  tbe  tobtcb  is  acco^cmff  to 
tbe  Kalendar,  auo  iuflfluceD  in  tbe  Coubition  of  on  ©b^ 

S  f  ligation 
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ligation  to  pap  ^oncj)  tlje  firft  Day  of  tlje  Cerm  ^  t&is 
fljall  be  unOErffOOll  tlje  firft  Day  in  full  Term,  atlD  llOt 
tfte  Efloin-day,  toljicfj  i$S  tl)e  firft  Day  in  Law  ^  but  III  fUCfj 

Cafe  tlje  laU)  tolll  conuefccnti  to  tbe  common  anDEcffanti» 
ins  of  t()E  pact?  5  ann  fo  Ijcre,  tlje  perfons  concctncn 
being  Ccclcfianical,  anU  tlje  si^attcr  fo  alfo,  tlje  fix  Months 
fljall  be  fntenDcn  acco^Ding;  to  tljeir  Computation  bp  t&e 

Kalendar ;  anti  Ije  CiteD  tljC  Cafe  of  Copley  antJ  Collins 

upon  tbe  Statute  of  E.  6.  fo?  lp)?oof  Of  a  ^uffgcflion,  as 
n  Cafe  in  point  ^  anu  alfo  tlje  Statute  of  Weft.  2.  todete 
tempus  femeftre  eft  tempus  fex  menfium,  anD  not  of  half 
the  Year,  anO  pet  fex  menfium  tljete,  10  to  be  unUetlfoOD 
ncco^oino;  to  tljc  Kalendar ;  tljc  tuljicfj  U)a0  agtecD  per 

Curiam. 

113Ut  per  Holt  Chief  Juftice  &  Curiam,  abfente  Gregory, 
Catesby'si  Cafe  i0  not  to  tbc  purpofe,  fo?  tljc  Queftion  tljece 
fDas  upon  a  Dep?i\)atfon,  aniQ  Inpfe ;  nnti  tljt0  iDa0  a 

Sj^attCt  COnftitUteH  by  tlje  Canon  Law,  and  received  by 
the  Common  Law,  anU  being  tcceiDEli  bp  out  laU),  it 
ouijljt  to  be  teceiftcu  ncco?tJing  to  tlje  Conlfrusion  of  tDcic 
IfJttf :  Tiut  in  out  Cafe  m  ate  upon  tljc  Conlftuction  of 

an  Aft  of  parliament,  tDC  tUljiCb  OUff&t   to  be  COnfftUcD 

dcco?Ding  to  out  lata  ^  aiiO  a0  to  ©it  Thomas  Powis"0 
atgumcnt,  fcii.  tljat  tije  scatter  concetn0  Ccclcfianical 
fictfon0,  aiiD  fo  tljc  ConHiuaion  ougljt  to  be  acco?Ding  to 
mit  Into  ;  Holt  Chief  juftice  faid,  tuitljin  tljc  9.S,  tljfte 
10  anotljct  Claufc  fo|  jirEHotD0  of  CoIlcffC0,  tlje  tuljicD 
are  not  ccclcGafltcal  petfon0,  aiiD  fl)all  tljc  fix  Months 
rtccduntcli  fo?  tbem  toitljin  tw  Claufc  bt  Lunar  Months, 
iiim  bp  tlje  Otljet  Claufc  Kalendar  Months  >  anD  fo  tljc 
fame  >A'ord  in  tljc  fame  9a  of  l^atliamcnt  be  unlictffooD 

iti   ttt)0  Different  @cnfC0  5  be  faitl  no  ^    Curia  advifare 

vuit-  but  tljep  fccmcti  ripe  togilie  Judgment,  tljat  tbc  fix 
Months  fljall  be  accountCO  Lunar  Months,  anD  not  ac- 
tbjUing  td  tbC  Kalendar ;  ailtl  tljcp  BoubteD,  fcil.  Dolben 
ntiO  Eyres  oif  Copley  ailD  CoHin'0  Cafe  ^  anO  Holt  Chief 

Juftice  fniD,  tbat  this  Cafe  alone  (fuck  toitb  |)im,  anD  not' 
toitDfianHing  fje  inclined  fortiter,  ut  fupra. 


Baker 
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Baker  and  Lane. 

i.  T  T  P  0  N  a  general  Demurrer  tfje  Cnfe  tone,  t&e 

iJ  jfatfjec  fcifcn  of  a  Eent  C&arp;e  m  fee,    in 

ConfiDecation  of  5 1.  ano  of  naiucal  QffcSion,  OiO  give 

and  grant  t[)!0  Ee»t  tO   (jijS  @)0n  ;  ant)  til  [Replevin  tfjC 

DcfenDant  aUotocD,  ano  pleaoeo  tljiis  vg^mt  in  the  Words 
of  the  Grant,  aiit)  fl)Eto0  tljat  tfjcre  ujas  no  Jncollmcnt 
of  tOe  Deeo,  o|  attornment  to  tljc  t55?ant,  upon  toljicD 

t&ECe  U)a0  a  Demurrer  ;  anD  bp  Pollexfen  Chief  Juftice  of 
C.  B.  tljat  Ije  OU06t  to  IjaUe  pleacetJ  tt,  as  a  Covenant  to 
ftand  felfed,  30  it  10  in  Conflcuctton  of  jLau,  anO  not 
ut  fupra ;  anH  tljc  other  juftices  ajjcecD,  tljat  it  mfgljt 
imz  fo  been  pleaDeH,  anD  "tljat  tOtg  IjaO  been  tfje  bettec 
OKap ;  bnt  Ijere  tljC  Queftion  being  upon  a  general  De- 
murrer, aim  not  upon  tfje  jfoim  of  pleasinn;,  anu  tfje 
€!9attci-  beino:  ihewn  tDttlj  all  tljc  Ctccumffanccs,  fell, 
tbat  tIjGce  Uia0  not  anp  3ni-ollment  0?  attornment,  tljat 
tlji0  OUgljt  to  operate  as  a  Covenant  to  ftmd  feifed  of 
^ecemtp  \  auD  tlje  Court  babtnn:  tlje  i^ntter  fljcton  to 
tOem,  ouffbt  not  to  aniuDtje  tlje  Deco  to  be  t)OtD,  if  it 
inaj)  be  rjooD  iw  an?  Q^anncr  s  anti  tljcrcfoie  Pollexfen  af^ 
tctUiatD0  concurred  with  the  other  Juftices,  antJ  gabe 
judgment  for  the  Avowant;  upon  *WObiCl)  Error  lDa0 
b^jontjljt,  ano  it  1030  objeQed  to  tlje  pieaOing,  bccaufe 
not  plcaoco  accojoinn;  to  tlje  operation  of  tlje  Deco  in 
lato,  but  accominnr  to  tlje  ma?O0  of  tlje  Deco  onlp  ^ 
nno  Holt  Chief  juftice  faio,  if  Ccnnnt  fa?  life  ffrant 
[)|0  (£(fate  to  Ijim  in  EcDctfion,  anO  tl)t0  be  plcanro  as 
0  QDjant,  it  i0  ill  ipicaotniy,  fo?  it  ougljt  to  be  plcaaeo  osf 
a  g>urcenOer,  acco?oing  to  tbe  SDpcratton  of  lato  ^  ann 
Eberp  DeeO  ouffljt  to  be  pleaoeD  accojotna;  to  tlie  v£ffeit 
toljicb  it  Ijas  in  Lam,  anO  not  acco?oing  to  tlje  lUm^, 
fo?  tlji0  tooulo  be  inccrtatn  ano  batbarou0  }:3)leaOing;  ^  ano 
He  alfo  faio,  tljat  to  pleao  tlji0  a0  a  Co\jcnant  to  flano 
fcifiO,  i0  to  make  tlje  DeeO  of  anotljec  l^ature,  tljan  to 
pleao  it  a0  a  ^'lant  ^  fo?  bp  tbe  ©?ant  tlje  Cilate  of  tbc 
Rent  pairc0,  ano  tlje  (55?antce  10  \\\  en  le  per ;  bnt  to 
pleao  it  as  a  Cobenant  to  (lano  feifeo,  tlje  (Ufc  onlp 
pa(rc0  fcom  tbe  partp,  ano  tlje  Cftate  i0  ecccuteo  out  of 
Ijim  by  the  Statute  :  mm  to  picao  tf)C  "D'^i^  Z^n'^^^^Vy 

s  f  2  ano 
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anu  to  leaijc  it  to  tljc  Court,  fg  to  innticc  Jnr crtnfnt;) ; 
BUD  Eftcrp  iT0an  U)i:.uID  plcnti  !ji0  Dcctr  to  tfjc  Court,  aiio 
IcaDe  tfirni  to  maU  tfje  licR  of  it,  icljfic  t&e  l^artp 
ougOt  to  fljrui  Iji©  Citic  cciti-ln'p  to  tljc  Coiiit,  aiio 
innlic  ()fs  €lei\on  in  tcfjat  C^annec  Ije  fjao  taJicn  tljE  cj. 
(fate,  0}  fuppofcD  tlje  Dccn  to  operate  ^  to  lubicfj  Levinz 
of  Cotinfel  UJitlj  tlje  DcfenDant  in  tfte  Writ  of  Error  in 
R.  B  faio,  tfjat  Fox's  Cafe  in  tljc  8th  Report,  10  picaUrO 
ftp  the  CdlOjDg  of  Demise,  fet,  and  to  farm  let,  (aS  in 
tijc  DfcD)  tlje  toljtc!)  are  2ITo?U0  of  Common  latu  Con= 
Ucpi^nce,  pet  tfje  Court  upon  tlje  fcOoIc  pifauing  ntifUDgcu 
it  to  be  a  Bargain  and  Sile ,  anU  upon  ting,  ano  faecaufc 
tOe  Etgljt  tua0  tlJitf)   tOe  aUoUiant,  Curia  advifare  vult; 

6ut  flrong!p  Indincti  to  relietfe  tlje  Juoffmcnt. 


Jackfon  and  Savage. 
3.    A  Ction  upon  tlje  Cnfe,  in  tn&fcl)  tlje  l^lnintiff  up. 

1\  ClareU,  tljat  tlje  firft  Day  of  May,  in  the  firft 
Year  of  the  prefent  King  and  Queen,  Ije  toa0  polTfflVD  Of 
a  ipcute,  fcem  toljiclj  a  Courfe  of  main  per  &  trans 
tijc  <Sar?Icn  of  tlje  DcfenUant  currere  debuit,  &  debet,  &c. 

tlje  Court  n;a\je  JttDgment  fo?  tlie  paintlff,  nifi  ^  iiut  csi 
Exception  beiuQ:  tafeeuj  becaufc  fjc  rioc0  not  fap,  tbnt  tlje 
Siillatct  eber  ran  from  tljc  Jjoufc,  01  tljat  &e  toa0  poffefTra 
of  it,  but  onip  tbat  debuit  ^  tlje  Court  o^OercD  it  to  lie 
put  into  tlje  Paper  ajjain,  &  advifare  vult  5  auD  aftcc 
t()(0  being  a  pofleffory  Adion,  it  tDa0  ruled  to  be  well 
enough  ;  auU  tbe  Cafe  of  St.  John  nnH  Moody  UJHg  Ci= 
t£D.  Mich.  27  Car.  2.  R.  B.  Rot.  501. 
I 


Symons 
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Symonds  and  Cudmore  ;  de^vant  ^  piis. 


^H IS  Cafe  teas  nrijucD  ngni^  t^^is  Cccni,  fcp  Le- 
vinz  of  tlje  one  ©lor,  OllO  Shore  of  tl)e  otfjcr  s 
ano  tfjs  Court  fiitD,  t()cp  toctc  conic  to  n  UefoUstion  ns 
to  tfje  firft  l3oint,  fcil.  if  tijis  future  Icafe  be  tioio  oj 
iJoiDable  ^  but  fuppofing  it  to  be  lioio,  pet  tfjc  fecond  Que- 
ftion  16,  tf  %zmvx  \\\  Cm!  ^Mjo  niatie  tljis  Xcafe,  Da^ 
Ijino:  alfa  t&c  Ecuerfion  in  jFcc  m  bini,  tljougb  it  be  boiD 
a0  to  t(je  ClTatetall,  if  it  lljall  not  be  goon,  ann  ifTtuno: 
out  of  tbc  Eebetfioii  in  j?ee  5  niib  to  tbis  Ipoiiit  tljey 
DiifctcD  t(jc  Couufel  to  argue  5  ano  Levinz  faio  tijat  no, 
foj  tijE  €(!ate  tuOicfj  pafTciEf  bp  tlje  fine  i0  a  Jf cc  com- 
pcunDcn  of  tlje  eifatcs  of  tlje  Conufo?,  aiiD  fo  tbe  <£- 
Catc  to  Oimfrlf.  and  tbc  fpcic0  09alf0  of  Die  IBoDp,  Ee-- 
mainticr  to  !}(0  jFatber,  aiiD  t(je  l)m%  of  bi0  X^obp,  Ec* 
tnaintjcr  to  tbc  tigbt  Ipeir0  of  tf?c  jfatbcc ;  fo  tbat  a0  to 
tbe  abotbing  Cbargrs,  nno  otbcc  to?tiou0  390  of  tbc 
Cenant  in  Caif,  tbe  Ctfatc0  tati  fljall  be  in  eiTe,  nnti  not 
crtinct  bp  x.\m  JFuie 5  anb  a0  to  S)tr  G.  Brown0  Cafe 
in  the  3  Rep.  \it  fniD,  tIjat  it  i0  faid  tbcre  tOat  tbe  Cttate- 
tail  i0  crtinrt  5  but  tOi0  was  not  the  Refoluticn  of  tbc 
Cafe  5  anb  be  Citeb  2  Bulftr.  42.  Errington's  Cafe  econ- 
tra ;  anu  \)Z  citco  Caper0  Cafe,  anb  Archer"0  Cafe  auD 
Chudley'0  Cafc  in  i  Rep.  to  tbe  fame  Putpofe. 

3lt  tDa0  argucb  econtra,  tbat  tbe  C(late=tail  i0  rjctiu^ 
guiiljcD  in  tbl0  Cafe,  tbcce  being  an  Cttatc-tail  in  eiTe  in 
tbc  ConuCo?  5  otbctiuife  tubcte  tbere  tDa0  oulp  an  ctfatc 
l)j>  EtVoppel ;  anb  Holt  Chief  Juftice  fecnieO  to  encline  to 
tbi0  2)pinion,  anb  citeO  i  Cr.  103.  Holt  anb  Sambach. 
Curia  advifare  vult. 


Chrifty 
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Chrifty  and  Wilcox. 

5.'p\EBT  fo?  iaentaffainfi  nn  SQIiynce  ^  &  nil  debet 
J_>/  pIcaticD  ^  upon  toOfclj  tljcp  tecrc  nt  Ifliic,  nnu  tfje 
DcfciiDant^  gaue  i\\  (S'DiDCMCc  nn  SKllfrnmeiit  of  tl)E  Ccrm 
ol)et:  facfo?E  t()E  Edit  tncurccD ;  it  luag  objeded  tDat  tOi0 
11)30  a  fcauDuIcnt  QfliirnmEnt,  ano  fo  Doiti  ^  aim  of  tW 
SDpfnion  upon  tDe  ^Tcial  teas  North  Chief  Juftice ;  but  af* 
tcr,  t(je  Cafe  M\\^  in  Court  upon  manp  Dcbatc0,  anD 
muctj  Litigation  of  tfjc  oaattcr,  it  tunjs  ruled  tfjat  it 
tnigfjt  be  giben  in  Cbibence,  ajs  it  luas  citcD  bp  Pember- 
ton.  Pafch.  4  Will.  &  Mar.  in  R.  B.  anO  UOt  DEllitD  per 

Curiam  to  babe  bcen  atiiuOffco  between  Chrifty  nnD 

yviicox. 


Term. 
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Thomas  and  Howell;  d^vant. 


'•  *Tr^  ^  ^  S  ^^^^  ^30  feriatim  atgueU  6?  tfje  ju- 
I        ft  ices ;  anl»  bp  Eyres  ailO  Dolben  tfje  Cffate 

■  to  Jane  is  bccomc  abfolutc,  fo?  tljccc  10  no 
Dcfniilt  itt  Oer,  flje  not  fjaDing  teftifcD ;  ann 
per  Eyres,  a  ffencral  fubfeaucnt  Claufe  in  a  SHill  (^all 
nebcc  De  c]cteni»eD  furt&cc  tljan  tbe  firft  Clanfe  toljicfj  10 
fpccial,  as  in  tlje  Cafe  of  a  Debtfe  to  J.  s.  anD  tlje  Ipeirs 
9!9ale0  of  0(0  isoU])  ^  ann  if  be  Die  tottbout  C^e(f0  of  W 
05011?,  tbi0  fljali  be  intenoeD  iDeir0  g0ale0  of  bi0  T5olipj 
onu  tbep  faiD,  tfjongb  Jane  ban  refufcD,  pet  tbcce  i0  no 
Eeafon  to  iiep?ibe  Mary ;  anu  bere  Jane  bati  not  refufeo, 
antJ  tbetefo?e  tbere  10  no  Default  5  anD  Dolben  falD,  tbo' 
tbe  Carriage  luitb  Theophilus  toa0  an  intention,  it  toa0 
not  W  p?(niarp  intention,  but  t^at  \m  lantJ0  fl)oum  go 
to  W  Dnugl)ter0 ;  anD  becaufe  Mary  coulo  not  confent 
till  Jane  bno  tcfufeo,  anH  lane  neUet  tefufen,  anu  fo  tbcrc 
»a0  no  poflible  Default  (w  Mary,  anU  tbe  €cuffce0  can- 
not fell,  till  botb  baue  refufeo,  antj  tberefo?c  t&cp  toece 
of  ©pinion,  tbat  tbe  Juogment  fo?  Jane,  tobo  tDa0  tbe 
jLeflo?  of  tbe  plaintiff,  fl)all  be  affirmeo*  Juftice  Gregory 
econtra :  anO  Holt  fato,  tljat  (je  tDa0  not  cleat  toitb  tbe 
Opinion  of  Dolben  ano  Eyres,  but  it  feenieO  to  bini  tbat 
tbe  fiilt  intention  of  Zachary  1030,  tbat  one  of  W 
Dtiuabtecs,  fcil.  Jane  0?  Mary,  Uibo  luere  of  a  fuitable 
Sge  [fo?  Sarah  toao  an  Jnfant]  (Ijallniatrp  Ijio  Bcpbeto 
Theophilus,  fo|  v\  eberp  Dcbife  Ijc  rcpeat0^it,  fcii.  i\\  t\)z 

DcUifc 
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^£Uk  to  Jane,  aiiD  (u  tlje  DcDtfe  to  Mary,  aiio  ill  tlje 
P?o\)ifo  tljat  if  Jane  icfiifes,  aiiD  ill  tfjc  Inft  j:??o\)tfa 
upon  luljicO  tfjE  Cliienton  p?iuctpal!p  aiifc0  ^  fo  tijat  it 
fcemeD  to  Ijim  tbat  tijc  ^^acrping  of  Tfaeophiius,  anD  bp 
t&is  tl)E  Contimifno;  tbe  taiiD  tu  tIjc  jfamtlp  luas  fjis 
p?imatp  intention,  anU  not  to  p^efcc  bis  oton  Daughters 
ncco2liinn;  to  tbetc  ^cnfojitp  ni  Qge,  fdl.  t!je  grcatcff  €-- 
fiatc  to  tlje  eiDcft,  anD  tlje  fccouD  beft  to  ilje  ©ccoao, 
&c.  but  Ije  falD,  if  l)i0  Jntention  Din  not  take  €ffca  fo? 
one  of  IjijJ  Daugljterg  niatcpinp:  Theophilus,  anO  Op  tljt0 
tl)c  Continuance  of  tljc  lann  in  tljc  i^anie,  tljat  tljcn  Ije 
tiD  not  intend  anp  preference  to  liis  Danijljtero,  but 
tbrn  tlje  lanDS  tocrc  to  be  folD,  ant)  t()c  ^onrp  to  be 
tifpofcD  bp  tljc  €tuttec0,  &c.  but  Ije  faiD,  tbat  tljis  L3oint 
teas  not  ripe  fo?  tijcir  Eefolution,  but  tbat  ije  upon  tljc 
whole  Cafe  tDa0  Of  ©ptnion,  tbat  tbe  Judgment  fljall  be 
affirmed  ^  fo?  tljC  Claufe  tbat  faj)0,  tbat  if  Jane  0?  Mary 
Do  not  marcp  Theophilus  before  tbcic  2gc  of  Ctoentp- 
Dnc,  tbat  tben  tbe  Ctuffces  map  fell,  noes  not  gibe  an 
3!ntctcft  to  tbe  Ccul!ec0,  till  tbctt  age  of  Cuicntp  one  5 
and  it  appcac0  in  tbe  fpectal  (UetDiS,  tljat  Jane  bad  not 
attained  bee  age  of  Ctrcntp  one,  at  tbe  Cime  of  tbe 
Ejedment  b?ougbt ;  fo?  He  faid,  if  3  sijau  debife0  \m 
Land  to  bi0  Daugbtec  upon  Condition  tbat  (be  niarrp 
J.  s.  at,  0?  before  bee  9ge  of  Ctoentp  one  ^:ac0  5  and 
if  llje  cifufe,  tbat  tben  tbe  Land  Ujall  be  to  anotbcc,  and 
J  S.  dif0  bcfoje  bee  age  of  CtMcntp  one,  pet  tbe  otbcc 
map  not  enter,  till  tbe  Daugbtec  ba0  accompUlljcd  Ijct 
age  of  Etuentpone,  and  fo  in  tbe  p?cfent  Cafe  5  fo?  tbe 
Ccllato?  bad  appointed  tbe  Cinie  tijitbin  luljicb  tljc  Con» 
ditionlougbt  to  be  performed,  [but  if  no  Cime  Ijao  been 
appointed,  it  ftall  be  during  tbe  Life  of  tbe  Partp]  and 
be  babing  gibcn  tlji0  Cime,  be  tuljo  is  to  enter  fo?  tbe 
Condition  broken,  ba0  b?ougbt  bi0  aaion  too  foon  ^  and 
tbecefO?C  tbe  Judgment  for  Jane  ought  to  be  affirmed. 


Ano- 
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Anonym  as. 

2. T  TPON  a  potion  fo?  a  netu  Ccfal  tfje  Cafe  ap» 
VJ.  peaten  to  be,  t^at  tlje  JLo?o  of  a  CoppljoID  S]0a= 
no|  ougljt  to  cepaic  a  Common  'BiiOge  ^  anD  t^c  Cuttom 
teas,  tfjat  be  mtffljt  take  neccffarp  Cimbec  fo?  tbts  puc-- 
pofe  upoit  anp  of  tlje  CoppljolD  iLanos,  tbe  tobiclj  be  ban 
Done,  anU  in  Trefpafs  fo?  it  bp  a  CoppbolDcc,  be  toouID 
fialje  giben  tbis  fatter  in  Cbllicnce,  upon  Non  cuip. 
but  it  tuas  not  allotDen,  fo;  be  oitgbt  to  ba\}z  pleaDeD  it, 
90  in  Hob.  174,  175-  Trefpafs  fo?  feUing  Ctces  'j  tbe  De* 
fenDant  pleaoeD  Non  culp.  be  cannot  maintain  tbijs 
piea,  etcept  tbe  Ctee0  tnece  W  actnallp  before  be  fclleo 
tbem  ^  fo?  if  be  ban  but  a  libcttp  to  fell,  be  ougbt  to 
Sa^e  pleanen  it,  ann  not  pleaoen  Non  cuip. 


T  t  Term. 
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u 


Bartlet  and  Viner. 


1.  "B  II  P  o  N  S^otion  in  9cre(!  ot  JutJffmcnt,  tfie 
Cafe  tuas,  in  an  Mion  on  tbc  Cafe  b^ouijljt 
bp  tfjc  anminiflrato?  of  Bartlet  againft  tOe 
CrcCUtO?Si  of  %\l  Robert  Viner,  upon  fuel]  a 

p?omifc  ttiaDe  bp  S)ic  Fvobert  to  i\)z  3lntcttatf,  fell,  if 

you  will  procure  15000  1.  to  be  paid  into  the  Exchequer 
upon  the  Aid  of  12  d.  in  the  Pound,  in  my  Name,  or 
the  Name  of  fuch  Perfon,  as  I  (hall  direft,  I  will  give 
you  600 1.  &c.  (Upon  t&E  Ctiala  aietota  twa©  gtuen  fo? 
tDe  plaintiff  5  ano  Darnell  fai'D,  tfjat  t(je  action  DiD  not 
lie,  becaufe  it  is  Brocage,  ano  againft  t[)c  Statute  of  Uiu- 
ry  5  auD  it  being  a  p?omife  agauift  JLato,  it  10  not  ob-- 
ligato^p. 

O^ut  upon  ConfitJcration  of  tbe  Cafe,  tbe  Court  feria- 
tim  DeKbercD  tljeic  ©pinion,  t&at  tfje  plaintiff  ougljt  to 
Ijabe  W  Jnogment,  fo?  notfjing  appeats  bete  \\\  tbc  De= 
clatation  againft  lato,  fo?  tbe  TBojcotDec  ooe$  n  t  pap 
Brocage,  no?  tljE  Lentet:  utzm  it  5  but  tlje  agceement 
10  bctujcen  ttoo  pctfons,  not  concerncD  but  onip  in  tbe 
Procuring  tbe  ^onep,  ano  iW  toas  an  aouantage  to  tbc 
23cfenDant,  ano  migbt  be  in  manp  Cafes,  as  if  A.  is  in 
Oebt  to  B.  anu  cannot  pap  bini,  ano  B.  bas  ©ccaDon  fo| 
bis  i^onep,  o?  mifttuffs  tbat  be  (ball  lofe  it  5  ano  A.  faps 
to  B.  tbat  \}z  cannot  pap  bim,  but  if  b^  uiiU  p^o cute  C. 
to  lenb  btni  tbe  ^oncp,  tbat  be  Vcill  pap  bim  j  ano  B.  faps 
to  C.  tbat  if  betDill  leno  to  A.  100 1,  tbat  be  toiil  gibe 
bim  10 1.  tbijBf  is  a  latoful  agteement,  ano  not  toitbin  tbe 

a  Statute, 
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Statute,  fo?  B.  fjasi  fl  ODEiicfit  bi'  it,  auD  A.  tfje  'Bo?roii'CC 
DOE0  not  pap  anj;  Cljino:  i  but  C.  t(je  lenUer  Ijas  10  1. 
fcowi  B.  tljE  iDfiiclj  !jc  10  UiiilliiQ;  to  abate  fo?  1)10  ottJU  Coii- 
Dnucucp  ^  but  tf)E  Cafe  at  tlje  T^nr  is  ffioiiffcr,  fo?  Ijcre 
ncitOcc  tijc  'Bo^iotDfu  pap0,  no?  tbc  Ifnuei:  c£CEi!)e0  anp 
COtno:,  but  t!jc  Coiifjnccation  (0  toOoHji  bcttuccn  l^^eifon0 
not  (utercfiEti  in  tOs  ^l^oncp  ^  but  if  anp  Cfjing:  fjao  ap- 
peareD  againft  Lniu  in  tlje  Dfclatatlon,  0?  upon  tJje  pieao- 
mgs,  tbougl)  It  iua0  not  p?oi)tb(teo  in  t!je  Statute,  but 
onlp  a  penaitp  anucret),  tlje  agtccmcnt  is  Ijoio  5  fo?  Kjo' 
tOe  DiffcrenCE  in  Hob.  187.  Jones  verf.  Jones  ftantis,  pet 
in  EUetj)  Cafe  tDijcrc  a  19nialtp  i0  annercD  to  tljc  Doing 
of  fucD  an  act,  thcugb  it  be  not  p?oljihttcD,  pet  if  fticlj 
a  Cljing  appcar0  npon  tlje  Eeco?o  to  be  tlje  ConfiDera-- 
tion,  tfjc  lagtcfnient  (0  \joiD  ^  fo?  it  \Dili  be  rlDicnIou0  ta 
gibe  JiiiDgment  tbat  tlje  plaintiff  ftiall  tecobec  fucfj  a 
Cbintr,  tlje  tobiclj  if  be  tafef0,  Ijc  tljall  be  fubjea  to  tfje 
penaltp  of  a  Statute ;  anU  tbecefo?e  in  eberp  Cafe,  lufjcce 
a  Statute  infltrt0  a  penaltp  fo?  Doing  fncb  an  act,  tbaug^ 
tlje  9a  be  not  pjobtblteD,  pet  tlje  Cbing  is  unlatoful,  fo? 
it  cannot  be  intenbeD  tljat  a  Statute  tuouID  inflict  a  pe* 
naltp  fo?  a  latDfnl  3a ;  &  una  voce  tulcD,  tDat  tDe  plain* 
tifi  fljoulo  Ijabe  Diss  lubtjment 

Peirce  and  Welden. 

2.  r  J  P  O  N  Cbiticnce  in  an  Qaton  upon  tfjc  Cafe,  fo| 
U.  s^eat,  D?infe,  oaall&lnQ:  anrj  loDffino:,  founo  fo? 
tlje  ^ife  of  tljc  Dcfennant  b^  t&e  plaintiff  -,  tbe  p?oof 
Ujas,  tljat  tlje  mne  came  in  a  nece(l1itou0  Cafe,  ann  faiD 
to  tlje  plaintiff,  tbat  fljc  U3a0  tbe  COifc  of  tlje  Defen* 
Bant,  ano  tljat  be  Ijati  turneo  Ijec  out  of  W  Ipoufe,  anD 
BlloUicb  Dec  50  1-  per  Ann.  but  tljat  be  tKoulD  not  pap  it  5 
upon  toljiclj  Holt  Chief  juftice  WQi  Of  ©pinion,  tbat  tbe 
fju0banti  10  not  cbacgcable,  fo?  it  beino:  apparent  tbat  l^e 
bin  not  coDabit  uittb  tlje  |)U0banli,  fbe  fljall  not  babe  a 
CceUit  to  cbargc  bim  toitbout  bi0  Confent  ^  anD  tbouglj 
it  tuag  p?aUeD  tbat  Ije  baD  paiD  anotbet,  tobo  bao  rcccibcD 
anD  tableD  ber,  bcfo?e  tlje  plaintiff  reccitieD  bee  ^  pet  the 
PlaintiflP  was  nonfuit ;  fo?  Holt  Chief  Juftice  faiD,  if  a 
OLlifc  cobabit  tmtb  bet  5)U0banD,  anD  by  it  gain  a  Cre= 
Dit,  t&ouulj  l!)e  Depart  tisitDout  tbe  Leabc  of  (jer  cpu0banO5 

T  t  2  anD 
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ano  come  to  London,  nnU  become  in  Debt,  tljc  f^usbanD 
Jljall  be  cfjargcD  till  Botice  bideii  of  Ijcr  Ciopctucnt,  fo? 
it  li&iiU  bz  intcuDcD  to  be  luitlj  tbe  Confcnt  of  tlje  l)US' 
banc  ;  but  after  Jf^oticc  tljc  IpuebniiD  fljall  not  be  cljarireD 
iDitbout  fji0  Confcnt, 

Gilmore  and  Harris. 

3.  T  TPON  n  fpecial  Verdia  tfje  CafC  tDa0,  Edward 
XJi  Montfort  feifcD  in  JFce  bp  Icafc  anD  Ecleafe, 
fettleo  tbe  ltLanri0  in  €lucnton,  to  tlje  CXk  of  btmfelf  in 
Call  0PaIe,  KemafnDcc  to  Simon  Mountford  in  Entt 
S^ale,  EcniainDcr  to  ©ir  Edward  Montfort  (11  Sail  SJ9ale, 
EemainDec  to  Edward  ann  610  |)cir0,  toitlj  j^iJotcru  of 
EeUocation  of  tlje  Cftate  maue  to  Simon  onip,  ano  to  limit 
neto  (LUes,  anu  bj»  DeeD  tljc  nett  Dap  follotoino:,  recitiiis 
tljiit  &c  ban  limiteo  an  (Effate  to  Simon,  antJ  bis  I;cii0 
^ale0,  fjc  tEDoke0  tbe  fame,  ano  limit0  it  to  Simon  anD 
610  ^eit$  a0ale0,  Provided  that  he  pay  1500I.  to  his 
Executors,  and  if  he  fail  thereof,  that  it  (hall  be  law- 
ful for  A.  and  B.  &c.  to  enter,  and  raife  the  fame  out  of 
the  Rents,  IfTues  and  Profits.  Edward  Dle0,  IjaDtng  Jlfue 
one  Son,  toljo  fja0  Jfliie  0  Daugbter  ^  Simon  cieo  ujirlj.- 
out  JITue,  tbe  'B^otljct  of  Simon  10  leflb?  of  tlje  plain- 
tiff, ano  aDjiiDget)  in  C.  B.  after  jjtfat  ConQorration  bp 
all  tbe  Court  fo?  H)z  DefenDant  tobo  U)a0  tbe  Dantjbter, 
upon  tobicJj  a  Writ  of  Error  toa0  b^ouftbt,  anD  Diiierfe 
€iucltion0  mane ;  Firft,  mbctbec  tbe  poUiei:  of  EeUoca- 
tion  be  Uiell  erecutcli.  Secondly,  *|f  toell  erecnted,  tbeii 
lubat  Cffate  Simon  bnD  bp  tbe  ncto  limitation  f  ano  tbe 
Court  inclincD  fironglp  [anD  once  g'^^c  JHule  fo?  gfiirma' 
tion  of  tbe  liiDgment  5  but  upon  Jnffance  to  bnuc  nno« 
iljer  argument  tbep  refpiteo  tbeir  IntJsmcnt]  tbat  tbe 
Potoer  of  Eeljocation  10  not  tocll  evecuteo,  fo?  Simon 
Ija0  not  anp  fucb  ©Oate  a0  i0  mcntioneo  \\\  tbe  Eci3oca» 
tion,  fo?  tbe  Cffate  nientionen  in  tbe  EcOocation  to  Si- 
mon, ann  bi0  l)z\x^  ^ale0, 10  a  Jrce,  \xs\)\i\)  10  a  Different 
€ltate  from  tbat  tobicb  10  linnteD  in  tbe  Dceti  of  Settle* 
nient  s  n"0  ^^  it  ^'10  obferUcD  bp  x\)z  Counfel,  no  iHefa- 
tion  i0  to  tbe  Settlement  to  afift  it.  anO  e]rplarn  W 
^caning,  ano  tberefo?c  tbe  €Ilatc  relJcbeD  10  a  Different 
Cffate  from  tbe  €fiate  revocable  3  ano  tbousD  it  tuiis  ar- 

I  0UCD 
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gucD  tlyat  tijc  lUom  are  defcriptiUc  of  tfje  Cffatc  to  be 
v£\)iik£'o,  auD  fitfiictent  to  rcUohe  it,  ano  tOnt  tlje  C-flarc 
iiujucD  de  novo  fijall  bc  a  ifcc,  fo  tljtit  in  the  EcUocattan, 
£)eii6  {|5aic0  in  one  Ipan  fijiiU  be  a  fuffictent  aicerta in -- 
iJig:  Jji0  damning;  to  rcuofec  an  el;ffate=tatl ;  but  in  t^e  U-- 
uiitino:  part,  tljcfc  fljaii  be  onip  a  limitation  cf  a  jfce  5 
t(3e  Court  tuas  (Ironglp  againa  it,  nno  tijnt  of  Bcceflltp, 
if  tf)ft»  are  fiifficient  to  Befcrtbe  an  €ftate  tail  to  be  re- 
^ohcU,  tljep  fljoulD  IjaDe  tije  fame  Jmpojt  in  tfje  Linuta* 
tion,  ano  fo  quacunque  via  data  0jaU  be  an  (KffatE'tail  in 
Simon  ^  anC  It  U)a0  DcmanDCD  per  Curiam,  if  tfjcre  be  a 
ifec  to  Simon,  out  Of  tD!)at  (Edate  it  map  arife  t  fo?  it 
cannot  arife  out  of  tOc  Keuerfion  in  fee  to  Edward  ;  fo? 
tDi0  luas  not  fubicjt  to  anp  ii^otoec  of  EeUocation,  ano 
t(iercfo?e  it  oug;bt  to  arife  out  cf  tlje  ^titin  of  tlje  Jreof= 
fe£0  5  onD  tljis  cannot  be  in  tW  Cafe,  fo?  tOcrc  cannot 
be  a  bafc  jfee,  anO  an  abfolute  ifce  bp  tfie  ?iCt  of  tije 
Ipartp  fimul  &  femei  of  tlje  fame  lano  ^  ano  t()ecefo?e  if 
tOere  be  not  a  neiu  €(!ate=tai(,  tljere  cannot  be  a  fee, 
^nO,  00  to  toljat  U3a0  faio,  tOat  tDe  ConOition  \Da0  p?ecE^ 
Ocnt,  anO  fo  Simon  neUcr  fcifco  in  jfce,  [aomitting:  t&e 
limitution  to  be  in  fee]  bccaufe  no  l3ccfo?mance  of  tbc 
Conoition  founo,    tlji0  Uja0  rcfecteo.  ano  it  tija0  held 

clearly  tO  be  a  Chattel  Intereft  in  tlje  CttiffEC0  tO  taife 

tlje^um  of  1500  1.  if  Simon  oio  not  pap  it  ^  anO  tljat 
fuel)  an  3intereft  map  be  limiteo  bp  filiap  of  QlCe,  a0  in 
tbe  CTafe  of  a  Eent,  anO  tfjat  upon  Default  of  Ipapment, 
tbe  (Sjantee  map  enter  ano  rccetuc  tljc  p?ofit0  ^  tfjat  tljis 
i0  not  a  ConOifion  a0  if  it  1000  upon  a  ConUepance  at 
Common  lato,  but  an  Cftate  luljicl)  fljall  arife  to  A.  B. 
upon  fuclj  a  ContUlffent*     Curia  advifare  vult. 

sifter  it  toa0  ariyueo  again,  Mich.  5  Will.  &  Mar.  per 
Henry  Finch ;  ano  Oc  arguco  tbat  tlje  (Sffate  iDa0  fuffici= 
cntlp  Ocfcribeo,  anO  t[jetcfo?e  tbe  Eebocation  ffooo;  anO 
tlje  ^Oojo  Eftate  in  tljc  limitation  lDa0  not  to  be  unOer- 
ffooo  Di0  Jnterca  in  tlje  lanO,  but  tljc  lano  it  fcif,  and 
tijat  tlje  limitation  of  tlje  ncia  Clfe  to  Simon  ano  lji0 
$^eir0  toa0  a  fee,  &c,  but  per  totam  Curiam  tlje  Judg- 
ment was  aftirmed,  fo}  ttje  folc  Jntent  U)a0  to  rcuofee  tlje 
Cflate  of  Simon,  in  ©jDer  to  cljarge  it  tuitb  1500 1.  nno 
after  t!ji0  Cljarge  let  in,  tOat  tljen  Simon  fljall  batje  t&e 
fame  €(tate  again,  toljiclj  Ijc  Ijao  before  ^  anO  Serjeant 
Wright  to&o  lua0  teaop  to  Ijatie  arcuco  on  tlje  otljcc 

S)iOe, 
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%i\}e,  fatD,  tljat  tfjc  Court  of  Common  Pleas  IjciO  tljC 
Eeijocation  to  be  gaoD,  tljouglj  fje  fjaD  not  fucfj  nii  €(tate 
tBljicf)  fjE  mciitfoncD  in  tlje  EcUocattoii  -,  tljc  Ijcuocatioii 
ijauing  Ecfcrence  to  a  DecD,  in  toljfcD  tfjc  €ftate  niiO 
potiJCf  of  Eeljocation  !|S  containco. 

Francam  and  Fofter. 

4.  T  T  P  O  N  CDiUcncc  bcfo?e  Holt  Chief  Juftice  in  ait 

V-J.  33ion  upon  tijc  Cafe,  tofjcce  tlje  jplainttff  IjaD 

HeclarcD  upon  a  poniife  niane  bp  tfje  Dcfcnoant,  tfjat  if 

t&e  plaintiff  would  endeavour  to  procure  a  S^acriflffC 
betluccn  tfje  Dcfcnuant  atiD  A.  S.  tfjat  tlje  DefcnDant 
IdouHj  jyiUc  Ijini  50  Guineas ;  aiiD  tlje  CbiDence  Uiags  tljat 
if  tDe  plaintiff  fhouid  procure  tlje  a^acciage ;  aiiO  ru- 
led tljat  tlji0  Cbitiencc  noes  not  maintain  tlje  T>tclata= 
tion,  fo?  Op  tOc  Dcclatation  tbe  plaintiff  tooulB  be  cnti= 
tIeD  to  tlje  50  Guineas,  if  i)z  cnBcatJOUceD,  tljo'  anotljec 
cfffCteD  tOe  S^atriage,  but  bp  tlje  CUtHencc  no  a3onep 
ougljt  to  be  pain  except  tlje  S^acriap  tija0  affected  bp  tljc 
Plaintiff  5  but  infomuclj  tbat  be  Dcclateo  alfo  in  an  In- 
debitat.  AfTumpfit  pro  cura  &  labore  Of  tlje  Plaintiff  cir- 
ca negotia  of  tlje  DefenDant  ^  tljis  toas  IjclD  fufiicicnt  ta 
fuppo?t  tbe  action,  tljo'  tlje  p?onufe  teas  upon  tljc  p?o* 
rucing,  fo?  tljis  ms  Catc  ano  labout  circa  negotia  -,  "ano 
Holt  Chief  Juftice  faio,  if  a  ^au  agrcejs  to  pap  fuclj  a 
©urn  at  t&?ee  federal  Daps,  Ijere  [)c  map  not  Declare  fo| 
tbi0  g)um  till  tbe  Dap0  are  paffcD  ^  but  tnljcn  tfje  Dap0 
arc  paffeD,  a  general  Indebitatus  AlTumpfit  lif0  5  auD  Ijccc 
it  11330  objeaed,  tbat  tbe  p?oniife  lDa0  not  to  be  per= 
fo?mcD  untbin  a  Ctoeiuemontlj,  ano  fo  DoiD  b^  tbe  Statute 
of  Frauds  and  Perjuries,  non  allocatur  ^  fo?  Holt  Chief 
Juftice  faiD,  tbougb  tlje  p^oniiCc  DjpenDg  upon  a  Contin= 
gent,  tbe  tnbicb  map  not  bappcn  in  a  long  Cmie,  pet 
if  tbe  Contingent  bappen  luitbin  a  fear  5  tbe  aaion  fljall 
be  maintainable,  nnD  10  not  luitOin  tDe  Statute. 


Ano- 
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Anonymus. 

5.  T  T  P  0  N  CWDencE  in  att  action  upon  a  Cbactet* 
\J[  l^actp,  t&E  Cafe  teas,  teat  j.  S.  infutEO  fo?  Dim, 

aiiD  fucfj  U)()a  (IjoulQ  bane  1^00130  upon  TucD  ^t}tp  ^  anD 
A.  B.  l)?ougOt  an  aaion  upon  tfjis  Cfjattct^l^artp,  ann 
itiaDe  ^Decment  ge  DaD  (!?ooii0  upon  tDe  ®Dtp,  anD  ()eID 
gootl^  but  per  Holt  Chief  Juftice,   if  t&e  ^0000  toCte 

aCTuieD  as  tbe  (S5ooD0  of  an  Hambnrgher  tuljo  toa0  an 
Ally,  anH  t5e  ©OOD0  toece  tljc  ©0000  of  a  Frenchman 

tt)l)o  m&  an  €nemp ;  t^i^  i0  a  iFcauo,  auD  tlje  aOucance 
t0  not  gooD. 

Fanfhaw's  Caje. 

6.  TN  an  Untiictment  of  ipJecjutp  upon  an  9nffDEi;  in 
1  Cfianccrp^  ruled  firft,  t&at  tfje  Complainant  in 

C&ancccp  is  no  COitncfs,  penDingtfte  Suit.  Secondly, Cljat 
if  m  TSiU  be  DifmifTcD,  \}t  10  a  £2Jitnef0.  Thirdly,  ZH 
'Bill  being:  taken  off  tije  jfile,  it  is  no  Cbioence  j  foi  it 
is  not  a  Ecco^d  after  it  i0  taken  off  tlje  jfile.  Fourthly, 
Cfjougf)  tlje  'Bill  taken  off  tlje  file  be  no  Cbioence,  pet 
a  Copp  of  tbe  Bill  matje,  tofjen  tlje  Bill  toas  upon  t&e 
file,  teas  rcao.  Fifthly,  COerc  being  but  tbe  ©atlj  of 
tlje  ji)?ofecutoi,  anD  fo  ©atb  againlt  ©atb,  tbe  Defcn^ 
Dant  tuns  acauitteD« 


Term, 
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Symonds  and  Cudmore ;  decant. 


T 


I.  r  ■  '1  H I  S  Cetm  tOe  Court  feriatim  HcIiftercH  tljefc 
©pinton  fn  tfjfs  Cafe,  iDfifcfj  upon  a  fpecial 

VerdLT:  in   Ejeament  tuag  fucD  5  S)(C  Nich. 

Martin  feffeD  (ti  ifcE,  fettles  tfje  lLanD0  in 
€luel!(0tt  to  t6e  Oife  of  ftimfelf  fo?  life,  EemainDct  to 
William  W  €)on,  anB  l;)cii;  in  Cail,  Eemainoei:  to  Sic 
Nicholas  in  Fee,  luitD  ipoiocr  to  niafee  leafes  in  13oiref= 
Con,  not  ejcceeoing  Ctoentp'One  ?ear0,  0?  t&^ee  LtUcg  5 
anD  %>xt  Nicholas  nialjcs  a  Icafe  fo?  ii^inctp-nine  ^ears, 
if  tfj?ce  liDes  (!)a(l  fo  long:  IiDc,  ano  Hies  5  William,  tfje 
firll  leafe  being  in  efle,  tnafecs  a  Leafe  to  A,  anD  B.  fo? 
J15inetp=nine  fears,  to  commence  aftec  tDe  Detecmina= 
tion  of  tOe  former  leafe,  anD  Dies,  ftaDino;  JlTue  Nicho- 
las f)i6  S)on  anD  $)cic  ^  anD  Nicholas  before  tfje  Com- 
mencement of  tfjc  feconD  leafe  iebics  a  Fine  to  tbe  Ofe 
of  btmfelf  anD  bis  Ipeirs,  anD  aftec  tlje  fictt  Ceim  De- 
tetmines  •-,  anD  if  tbe  Jifuc  in  €nil  migbt  aljoiD  t&is  fc= 
conD  leafe  after  tbe  Fine  IcbicD  bp  btm,  toas  tbe  Que- 

ftion. 

3iiD  Eyres  Juftice  faiD,  be  conlo  not  aboiD  tbe  leafe, 
fo?  be  faiD  tbis  leafe  mas  not  boiD  at  fiitt,  but  onip 
DoiDable,  it  benig  maoe  to  commence  afrci*  tbe  Detenni. 
nation  of  tbe  ficft  leafe  ^  to  ujljicb  Simc  tbe  lelTo?  migbt 
babe  libcD,  anD  tbctcfoje  not  like  to  a  leafe  fo?  Pears  to 
commence  after  tbe  Deatb  of  Ccnant  m  S^ail,  tlje  U)()icb 
be  faiD  is  boiD  ^  but  bere  tbe  leafe  is  but  boibnblc,  fo?  it 
is  DcribeD  out  of  tbe  €ftatc  tnil,  anD  tijc  toljole  c-aate= 
3  tail 
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tail  (0  clinrjjetJ  tuitfj  it ;  but  tofjcn  it  is  to  commence  af^ 
tcr  tijc  Deatfj  of  tfje  oTcnant  in  Cail,  it  i&  DctiueD  out 
of  tbe  €(!atE  cf  tOc  JlTue,  ant>  tijccefoje  Doio  ^  antj  U 
falD,  tljat  ill  tOis  Cafe  it  being;  Doitiabic,  tbc  IlTue  tiiitlj. 
out  dueilion  miijljt  tjaije  aDoioeD  it  ^  but  aftec  a  Fine  tlje 
€l!ate  toil  is  cjrtinct,  anO  tljc  Conufcc  in  of  anotljec  €' 
ante,  anO  tljercfo^e  ajall  not  aboiD  t(je  Icafe,  fo?  tfje  Co* 
nufi'C  is  not  tottljin  Ifjc  Statute  de  Donis,  tfjc  tofiicfj  p?0' 
i)!Dc0  EcmcDp  fo?  tlje  liTue  onip,  auD  tlje  CRatetail  is 
Ejctinof,  as  if  it  [jaD  neijcc  been,  ano  tbc  fee  confoliDateD 
in  tbe  Conufece,  fo?  tbcre  cannot  bt  a  qualifieD  anti  an 
abfolute  jfcc  of  one  ano  tbe  fame  JLanti  in  one  ano  tbc 
fame  Ipetfon,  auD  citeD  Auftin's  Cafe,  &c.  ann  tbat  tbc 
€(late  tail  teas  quite  Dcftropeo  anD  ejctina  5  be  citeH  tbc 
Cafe  of  Johnfon  anH  Bellamy,  2  Leon.  56,  97.  9  Rep. 

%it  G.  Brown's  Caff,  ano  be  faiD  tbat  tbc  leafe  m& 
DetiDcH  out  of  botb  Cffates  ^  ann  fo?  tbis  citeD,  i  Cr. 
103.  tbe  Cafe  of  Holt  antJ  Sambach,  auD  tbe  fame  Cafe 
in  Hntton ;  anD  tbe  €ffate  tail  being  batteo  anu  DefltopeD 
bp  tbe  fine,  it  is  noto,  as  if  it  Ijao  neuec  bm\,  ann  tbe 
3liruc  tbouo;!)  be  bao  Cleafion  to  make  it  Ijotn,  pet  cannot 
transfec  bis  election  ^  ann  tbetcfoje  upon  tbe  tobole  spat' 
tec  be  toas  of  Opinion  fo?  tbe  Defennant,  ann  be  feemcn 
to  nueffion  tbe  autbo?itp  of  tbe  i  Inft.  46.  b. 

Gregory  Juftice  agtccn,  tbat  tlje  leafe  teas  but  boiO-- 
able,  fo?  if  it  ban  been  Doin,  it  nenec  couin  Ijane  been 
mane  goon  ^  but  be  fain  tbe  3true  migbt  banc  mane  it 
0OOD  ^  but  tbougb  tbc  3iirue  migbt  mafee  it  goon,  ano« 
tbec  cannot,  fo?  fucb  a  one  is  not  toitljin  tbe  Statute  de 

Donis;  ann  be  Citen  Dahfon.  65.  a, 

<ann  be  UketDife  fain,  tbat  if  Cenant  in  Cail  leafe  foi 
^eats,  ann  nie  luitbout  SlfTuc,  tben  tbe  leafe  is  become 
ijoin,  ann  no  acceptance  of  tbe  Eent,  bp  bim  in  EeUeC' 
Con  0?  memainOfc  c^iw  make  it  goon,  fo?  tbe  Cffatc  out 
of  tobicb  tljc  leafe  tnas  cteaten  is  netecmtnen  ^  ann  tbc 
fame  lauj  cf  a  leafe  fo?  ^ears,  b^  Cenant  fo?  life. 

Doiben  Juftice  acgum  to  tbe  fame  Jntent  ^  ann  be 
fain  tf  tbe  leafe  be  n:in,  it  luouin  be  fo?  tbe  plaintiff, 
fo?  cnecp  one  map  take  annantagc  of  a  Cbmg  tobicb  is 
Ijoin  ^  but  if  noinable,  tben  it  10  fo?  tbe  Defennant  5  ann 
be  fain  tbe  leafe  uias  not  noin  but  Doinable,  ann  tbat 
tbe  Cafe  in  Dyer  51.  b.  is  a  ffcongcc  Cafe  cban 
outs  5  ann  De  agcccn  tbat  tbe  Cflate  ig;  bp  tjje  Sti»t  Dif= 

u  u  cDargeD   , 
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cljargcn  of  tfje  cnnte=ta(I,  nnH  tljc  Comifcc  |)a0  a  jFcc 
confolitJatcD,  anH  citcD  tlje  Cafes  before  ctteD  to  tfjtfi  put* 
pofe  5  aiiD  agccEtJ  tDat  Judgment  fljall  be  giDcii  fo?  t(je 
DefEnUant. 

Holt  Chief  Juftice  agcEEH  tfjat  Jutgment  fljall  be  si\jtn 
fo?  tlje  Defcnnant  ^  but  be  faiD,  if  be  Oati  been  tenant 
ill  Sail  m  EeDcifion,  tottbout  tDe  jfee  alfo  in  btm,  luOo 
IjaD  maoc  tDlo  Leafe  ^  ann  aftec  Diss  Jfliie  6aD  JclJicD  tfje 
ifliie ;  tbat  in  fucb  Cafe  tbc  3]»D0nicnt  ougljt  to  be  gibett 
fo?  tbe  painttff,  fo?  be  faio  u>bni  Cniant  (n  Cail  makes 
a  leafe  fo?  feai;0,  to  commence  nftec  a  former  Ueafe, 
ann  biejj  befo?e  tlje  Commencement  of  tfjfs  Lcafe,  tbis 
feconD  leafe  10  ^oiQ  at  tbe  election  of  tbe  Sffne,  anD 
tbe  Jfliie  i0  in  of  an  Cffate=tail,  not  cbargen  to  tbi0  fu-- 
ture  ILeafe,  fo?  tl)t0  future  leafe  10  not  to  commence, 
anD  tberefo?e  tlje  tobole  Cftate=tail  DefcenD0  to  tbe  JlTue, 
fo?  till  tbe  lelTce  entec0  by  jFo?ce  of  tbe  leafe,  6e  f0  not 
Cennnt  fo?  f  ear0,  0?  anp  Cftate  DiiJiDen  from  tbe  €l!ate. 
tail,  Litt.  Sea.  58,  459.  but  6e  im  onlp  a  Eigljt  to  batie 
tbe  lanti,  anD  an  Cnttp  is  neceffarp  to  baue  an  Cftate ; 
anD  toben  be  lubo  leafeD  Dic0,  \M  Wue  10  m  of  a  Eitjfjt 
paramount  tbe  leafe,  anD  tberefo?e  l)e  fljall  not  be 
cbargeD  toitlj  fuclj  a  future  Jntereff,  but  it  10  DoiD  -,  ana 
a0  to  tljis  i3urpofc  it  10  tbe  fame,  a0  if  it  11300  Cenant 
fo?  life,  EemainDer  in  Call ;  anD  be  in  RemainDei: 
O;rant0  it  in  fee,  anD  Die0,  anD  Crnant  fo?  life  tics ; 
tbi0  10  DoiD  a0  to  tbe  JlTue,  a0  luell  a0  if  €:enant  in 
Cail  o:rant0  a  Eent-Cbarge  in  jfee,  anD  Die0,  Litr.  615, 
616.  but  yet  tl)i0  10  not  fo  abfoluteip  boiD,  but  if  tbe  5,r 
fue  in  Cail  b?tng0  a  Formedon,  tbe  •©?antee  if  be  ba0  a 
dlarrantp  map  pleaD  it,  anD  bar  tbc  JlTue,  if  it  be  tuitS 
Aflets,  fo  tbat  if  no  93  be  Done  bp  tbe  Jflue  it  fljall  be 
DoiD,  but  tbe  :jlfue  ba0  an  election  to  mafee  it  ijoiD  0? 
ijoiDable  ^  anD  if  it  be  fo  tobece  Cenant  in  Cail  grants 
a  EemainDer  0?  Eent  in  fee,  a  fortiori  it  fl)all  be 
iMljcre  be  arnnt0  but  an  (Sftate  fo?  pear0,  0?  otljct  future 
3Intecefl,  tbi0  fljall  be  taken  to  be  uotD  ^  but  if  tbe  JlTue 
accept  tbc  Rent,  t&en  bp  fucb  ^ct  be  bac  concluDcD  bitn* 
felf  to  fap  tbat  it  toa0  iJoiD,  anD  fo  tlje  Cftoppcl  fljall  bInD 
bim  h  but  if  tlje  Icfl'ce  bnD  cntreD,  anD  tbe  Jlfue  re  en« 
treD,  anD  tbe  lcfl"ee  baD  b?ouo;bt  3;rcfpaf0,  be  migbt  babe 
Ifielon  tbe  fpecial  flIPatter  anD  aDoioeo  tbe  leafe,  anD  fa 
map  tbe  Conufce  fljeU)  tljat  tlje  ^Incefio?  of  Ijis  Conufo? 
2  Itas 
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&)a0  feifeD  in  CatI,  atiD  leafeo  ut  fupra  anD  Dt'cD,  anQ 
tfjat  Us  ©on  miD  Cpctc  &aD  ieDieD  a  fine  to  mh  &c. 
fo?  nottoitOffanlilnff  tlje  ©pinion  of  Eyres  ut  fupra, 
J^E  faiu,  tfjnt  t!jE  fame  euaion  toDicb  tDc  ^ITue  in  Cail 
ijaD,  lj(0  domtfEE  0?  ifEoffEE  i^all  (jaUE,  anD  toat  1  Inft, 
46.  b.  10  gooD  lati)^  anD  tfjouglj  it  bt  but  ons  ©pinion 
of  Counfel  in  tljE  CafE  of  Smith  anD  Stapleton,  pet  it 
luas  tOctE  dogmatically  aflerted,  anD  Coke  i0  Clearip  of 
t[)E  faniE  ©pinion  ;  anD  He  faiD  tbat  tijE  jftnE  Ijcce  Does 
not  cj:tin0Ui(i)  tfje  ClEgion,  no  nio?e  tfjnn  in  tfjE  Cafe 
of  Baugh  anD  Blunden,  i  Cr.  302.  tuljEtE  it  tpas  at 
tljE  election  of  tfjE  pact?  to  IjaUs  a  lEafe  fo?  f  cni:0,  a 
DiffEifin,  01  not,  anD  [je  lelJiED  a  jFinE ,  tfits  doe0  not 
EjCtinguiO)  tlje  election,  6iit  tljE  ConufEE  f^all  fjauc  it, 
but  otljEttDifE  if  it  be  an  abfoUite  DilTEifin,  acco^Ding  to 
Bnckler'0  CafE,  2  Rep.  anD  fjE  faiD  no  aa  bEte  I5f  tE' 
quifitE  on  tbE  \piUt  of  tbE  SfliiE,  0?  appointcD  bp  t(je 
%m ;  anD  I  inft.  218. 10,  tbat  tobetEa  ^an  feoiiiD  alioin 
an  CftatE,  if  U  cotilD  EntEt,  be  ougbt  to  cntcc  5  anD 
if  be  map  not  tntec,  be  ougbt  to  make  a  Claim  ;  anD  be 
faiD  tbat  tbe  Lcafe  bete,  fi  contingat,  tbat  tbe  2:Enant 
in  Cail  \3i\)o  niaDE  it,  Die0  During  tbe  Continuance  of  tbe 
fo^mec  icafe,  is  a0  boiD  n0  tobetE  Cenant  in  Cail  leafeg 
fo?  ^Eat0  to  commence  after  m  Dcatb,  fo|  noui  bp  tbe 
si5attEt  fubfcfiucnt  tbt0  ILeafe  i0  to  commEuce  aftct  tbe 
Dcatb  of  Cenant  in  Cail  ^  but  be  faiD  in  botb  Cafc0, 
it  is  lioiD,  0?  not  at  tbe  €lemon  of  tbe  Jffue;  anD  fo| 
tbefe  Eeafono  be  faiD,  tbat  if  tbE  Cafe  bao  been,  tbat 
Cenant  in  Cail  maDe  a  leafe  to  commence  a0  bere, 
anD  oicD,  anD  bi$  Jifue  letJicD  a  fine,  tbat  tljE  Conufee 
inigbt  auoiD  tbE  leafe ;  but  iiifomucb  tbat  in  oul-  Cafe 
tbE  Cenant  in  Cail  lelfo?,  baD  alfo  tbE  EebccOon  in 
jTec,  expectant  upon  tbi0  ci-flatc-tail  in  bini,  at  tbe  Ctme 
of  tbe  leafe.  ipc  toa0  of  ©pinion  fo?  tbE  DEfenbant, 
fo?  bp  tbE  irine,  tbe  Cfiate  Mms  DifcbargcD  of  tbe  effate^ 
tail,  anD  tbe  Conufee  baD  a  fee  in  bim,  as  if  Cenant 
in  Cail  baD  DieD  Uiitbout  JITue  ;  anD  be  faiD,  tbat  if  tbere 
be  Cenant  fo>  life,  EEmainDec  to  J.  S.  in  jFee,  anD  Ce^ 
nant  fo?  lifE,  anD  be  in  EemainDct:  lebj)  a  fine  ta  J.  S. 
in  tbi0  Cafe  |.  S.  ba0  an  abfolute  €ffate  in  jfee  in  bini 
DiCcljargeD  of  tbe  CftatE  fo?  life,  tubtcb  i0  mergcD  anD 
rjctinguiajcD  in  jfee,  anD  not  like  to  Bredon"0  Cafe, 

U  u  2  I  Rep. 
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I  Rep.  tDljcre  Ceiuint  fo?  Uifc,  aiio  Ije  (n  Ecmain^cr  in 
Call  IcDp  a  Jftne  to  J.  s.  anO  aftcc  Cfiiant  iii  Call 
Dtcjs  icitljout  Jfllic,  prt  t!)e  Conufcc  0jnl!  [)oltJ  Dtiitng  tfjc 
Tiifc  of  tijc  Cenant  fo?  Life,  fo?  (le  fiag  an  (!:(t3tc  niaoe 
out  of  tljEir  tluo  :jntcrrfl0,  anD  a  qualtficD  fee  Dctftm(na= 
6Ic  upon  tlje  DcatI)  of  tlje  one,  anti  from  tbe  Dcatfj  of 
tlje  otDtr  tDitljoiit  %Quz ;  anD  tljoutjf)  tije  one  fas  DcaD 
tuitfjout  JlTuc,  pet  as  lono:  as  Cenant  fo?  tife  10  liliiiip, 
6(0  Jnterctt  OjqU  continue;  but  U)f)cic  tlje  atifoUite  jfte 
ifl  conDepeD,  tfjcre  tfje  particiilai:  Cffnte  be  it  fo?iLife, 
0?  in  2tail,  10  crtinijuifliro  ^  nro  tI)crffo?E  if  Crnnnt  in 
CatI,  ann  Ije  in  Eemainncc  in  fee  loin  in  a  fine,  tfte 
Conufee  Ijag  an  entice  fee,  ano  tlie  d^fiatr  tail  crtin- 
guifljcB ;  ann  Ije  citeD  tlje  Care  of  ^ic  G.  Brown,  anD 
ctl)ct  Cafe0,  anD  concUiDcD  tottl)  tlje  CEafc  of  Hn!t  anD 
Sambach,  i  Cr.  10:?.  tnl)fclj  i0  cractip  tl]E  fame  iDitO  tDts 
Cafe  3  anO  fie  gaue  juDgment  foi  tDe  SDefenDant. 


Steward  and  Hodges ;   puis. 


2.  IN  an  Aaion  on  the  Cafe  upon  a  15111  Of  GjccFianBe 

1  maDe  to  A.  B.  0?  Bearer  ;  A.  B.  cnDo?fC0  It,  auD 
tfie  €nDo?fce  b?oun:ljt  an  38ion,  anD  upon  n  Demurrer 
uDjuDgeD  tljat  it  DID  not  lie,  fo?  it  cannot  be  cnDo?reD, 
It  not  being  niaDe  to  A.  B.  0?  order,  anD  tfje  Bearer  can= 
not  balje  an  ^xCtion  upon  a  TSill  of  Ctcfjaiige,  fo?  be 
bag  no  3Interea  as  Bearer ;  but  it  beino:  paiD  to  tbe 
Bearer  i0  a  fufficient  papmcnt  to  Difcljarge  tOe  pactp, 
tobo  paps  it  ^  but  it  Docs  not  gibe  tbe  Bearer  fucb  an  Jn^ 
tcreft  tijat  be  tan  maintain  an  Action ;  anD  tbe  Cnfc  of 
Cogs  teas  citcD  to  tbis  JSJuipofe  in  c.  B.  anD  Holt  Chief 
Jufiice  faiD,  tbnt  Indebitatus  alTumpfit  Does  not  lie  upon 

a  I5in  of  aE]ccOange ,  auD  be  citcD  London's  cafe  to 
tbis  purpofe. 


Geary 
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Geary  and  Connop. 

3.    ^  T  Guildhall  I'll  ait  SctiOIl  fo?  WiOM  per  quod  ma-. 

l\  ritagium  amiiit ;  nnD  upoii  (£UiDence  tfje  plaintiff 
p?cibEO  l^act  of  tljs  imm  onip,  but  p?oU£t>  tljat  Op  Ecn- 
fan  of  tfjefe  SIlO?lJS  Maritagium  araifit;  anO  ruled  by 
Holt  Chief  Juftice  to  be  \xiz\\  cnotiryfj,  fo?  it  10  fufiicient 
If  tfje  IpXaintlff  p?0UES  the  Lofs  of  Marriage  bj>  I'cafon 
of  any  Words  in  the  Declaration. 


Term. 


??4 
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Sands  verf.  Child  afid  Lynch. 

1.     A     Witit  of  €ttoi  foafS  &joitgljt  upon  a  liutigmenc 
/\     in  an  3aion  upon  t&e  Cafe  upon  t&e  stat.  r.  2. 

/~\     fO?  a  IPlOfeCtttion  in  tlje  Court  of  Admiralty, 

&c.  anD  a  fpccial  aecDitt  toa0  founu,  in  lufjicb 
tfie  Cafe  toass,  t&at  Sands  tlje  l^laintiff  among  otOecs  ijaD 
CccfB&tcU  a  S)()ip  fo?  a  dopage  to  Maderas,  and  from 
tijencc  to  t&c  Eaft-lndies,  to  a  place  isltUtt  tfje  J^ntent 
gtanteO  to  tOe  Eaft-India  Company ;  ano  Upon  tljio  tfje 
OefenUant^  coniplafneU  to  t6e  Siing  ann  Council,  anD 
upon  t&is  tfjete  is  a  p^ofecutton  in  tDe  Admiral  Court, 
at  tfje  3in(fance  of  tlje  Dcfenoants  in  TBcijalf  of  tfje 
Companp,  anD  tfjete  tbe  S)Ijip  is  put  unoer  an  Embargo, 
ano  DetaincH  till  tfte  painttff  toouio  giue  S)ecuritj>,  not 
to  go  to  anp  Place  toitljin  tlje  patent  to  tf)e  Eaft-india 
Company.  cijej»  fouuD  Child  to  be  p^cfiocnt  Of  tlje 
Companp,  anO  Lynch  a  @)olicito?  0?  atta?nej>  fo?  tlje 
Conipanp  ^  ano  tljat  Sands  bp  Eeafon  of  t^is  p?ofccu» 
tion  fjao  loll  Ijis  ^opagre,  to  fjis  Damatre  of  20000  I. 
ano  Juogment  in  C.  B.  m&  aiben  fo?  tbe  plaintiff  5  upon 
tDbicfj  a  ffilTcit  of  Crco?  ut  fupra  tons  b^ouffOt  in  K.  B. 
anD  tfje  general  anD  great  IXueflton  i0,  if  upon  tijis 
tobole  -ai^atter  anp  Caufe  of  action  upo;j  tlje  Statute  of 
Rich.  2.  appears  Ijcre  againtt  tbe  Defcnoants. 

Tremain  fo|  tl)e  plaintiffs  in  tljc  ZUm  of  €tro?  in* 
filleD,  tbat  tlje  P?0fCCUti0n   in   tijc   Court  of  Admiralty 
Uias  b^  tlje  ©?Der  of  tlje  lixing  in  CouncC,  nnD  nie  Em- 
bargo toacratitablc  bv  iaui;  r.no  tijat  tbis  p^ofauiiufi  is 
4  not 
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not  anp  of  m  C&dityg  toitljiit  tlje  ^intent  of  tl)z  Statute 
of  R.  2.  tDljlCf)  toas  to  p^eUrnt  t()C  Court  of  the  Admiral  ta 
DolD  Iplea  of  Cljingo  ootie  upon  tlje  innD,  anD  of  tiJljicfj 
tfje  £iiiin;'0  Court  OaD  JuctBBiaion  30  appcac0  bp  tfjc  pe- 
titions upon  tofjicl)  tOc  €)tatutc0  toece  mane ;  but  fjere 
tOe  €i-aDinn;  toltlj  Jnficelo,  anD  tfje  going  to  a  Country 
of  enemies,  is  a  COtng  of  tuDiclj  tlje  liitnff  bp  bis  p?E. 
togatiuc  Das  tOe  fole  19oU)ci:,  anD  tfje  p?ofecution  anD 
Embargo  tocce  bj?  tbe  SDjDcr  of  tbe  HMns,  anD  (t  toas  not 
tl)z  5)ntcnt  of  tbe  Statute  to  gilie  a  forfeiture  to  tbe 
jKing  fo?  a  p^ofecution  maDe  bp  bi0  ©?Dct:  5  anD  be  citeD 
tbe  Cafe  of  Michelbourne  in  2  Brownl.  anD  7  Rep.  Cal- 
vin'0  Cafe,  UUjere  it  i0  faiD  tbat  gjnfiDels  ace  perpetual 
€nemte0,  &c  anD  be  faiD  tbat  tbe  €)uit  ousbt  to  be  a= 
gainff  tbe  Company,  anD  not  affainil  tbe  DcfenDant0, 
tabo  act  on  tbe  T5fbalf  of  tbe  Companp ;  alfo  tbat  tbe 
otbec  jrrcigbter0  ougbt  to  babe  jotneD  in  tbe  action,  anD 
rot  Sands  onlp,  &c.  anD  be  alfo  faiD  tbat  tbe  cafe  baD 
been  mobcD  in  R.  B.  anD  no  l{5?obiintion  to  tbe  Court  of 
the  Admiral  couiD  be  ofataiucD  ;  auD  tbeccfo^e  tbe  p?ofe« 
cution  fceniED  to  be  iepl. 

Levinz  on  tbe  otbec  ©iDe  infiffeD,  tbat  tbe  action  tuag 
toell  b?ougbt  bp  Sands  alone,  fo2  it  10  a  febecal  Co?t,  anD 
not  like  to  m  Cafe  of  Boulfton  anD  Sandford.  Hill. 
2  Will.  &  Mar.  R,  B.  (^devant)  tobicb  toa0  in  Contract 5 
but  bece  it  founD0  in  Crefpaf0,  anD  tberefo^e  tbcp  coulD 
not  loin,  fo?  tbe  Damage  to  tbe  one  10  not  tbe  Damage 
to  tbe  otber  ^  and  be  faiD,  ^ercbant0  tobo  babe  ©ooois 
jointip,  are  not  3iointenant0,  but  are  Cenants  in  Com» 
mon,  becaufe  tbete  10  no  @)urbibo?fljtp,  anD  tbep  niiip  fe« 
Ucr  (n  3ction0  tbe  one  againff  tbe  otber  ^  anD  fo?  t!)io  be 
citcD  7  Cr.  410,  anD  be  faiD  eacb  of  tbe  f  reigbters  migbt 
tecobec  a  feucral  pcnaltp  upon  tbe  Statute ;  anD  cireD 
Dyer  551.  upon  tbe  Statute  of  fcauDulcnt  ConbeDance0« 
anD  as  to  tbe  li^^ofecution  b^  tbe  C>?Der  of  tbe  jCilmg,  Rex 
nemini  facit  injuriam,  anD  tbereto^e  if  tbe  lining  com* 
manD  a  Ebtng  againft  iLatu,  \m  CommanD  i0  uoio,  -inD 
be  luijo  crecutes  it  ajall  be  punifljco  ^  anD  as  to  tbe  Em- 
bargo be  agrceD,  tbat  tbe  aing  uiigbt  in  Cime  of  2Hai: 
Bo  it  fo?  tbe  \iimicli  ©crbice  02  ^afetp,  anD  be  migbt 
nifa  empiop  tbe  @)bip0  of  bt0  ^ubjeas  ^  but  tbi0  ongbt 
to  be  up0n  great  Cmergcncf0,  anD  fo?  tlje  publick  iSrne' 
fit,  ano  not  fo|  tbe  p?ibnte  3lntereft  of  anp  j^nfon  oi 

©oftetp. 
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Societp,  as  tljc  Cafe  to.10  Oece,  fo?  ^?.  Sands  mi0f)t 
|)ai)e  fallen  to  anp  lp)lacc,  tcljiclj  li)a0  not  ttitlnn  tlje  l^a* 
tent  of  tlje  Company  ^  anU  Ije  faiD  tijat  tljl0  luajs  a  j>?o= 
fcciition  tD(tf)in  tOe  Jntcnt  of  tbe  Statute,  tlje  lubtclj  toajs 
to  p?ei3ent  tlje  Admiral  Court  to  Ijolo  plea  of  €!jtn00 
tone  infra  Corpus   Comitatus,    aS  all   tljIjS   P^oeeeDIng 

toaiS;  ano  Ije  ctteo  tlje  Cafes  cf  Dyer  159,  160.  ann 
Hob.  212.  anD  as  to  tl)c  Company  ije  faO,  tljat  notbiiiff 
appearcD  Ijcre  to  be  cone  bp  tlje  Company,  fo?  it  (s  onlp 
founo  to  be  upon  tijeir  Behalf,  but  not  bp  tljeic  Command, 
c?  bp  anp  eilarrant  of  3tto?nep  from  tbe  Company ;  anD 
tbougl)  tbe  p?octoi  0?  atto?nep  eniplopcti  bp  tfje  Defen- 
tants  be  not  punlffjable  Uiitljin  tbe  Statute,  pet  tbofe  toljo 
cmplopeo  tljcm  ate  liable  to  be  fueo,  fo?  it  is  tbfic  p?a» 
fpcution,  ano  notOtniy  from  tlje  Company  appears  in  tlje 
Cafe,  tOouglj  tlje  Defendants  tooulD  infift  to  fjaue  tljeii: 
Cljatter  founB  in  hxc  verba,  onlp  to  oppjefs  a  poo? 
i^an  5  ano  as  to  tlje  i:rauing  loitb  SinfiDels,  nnD  tbeii: 
Ijcinff  perpetui  inimici,  tljis  tuas  laugbeD  at  bp  bim  5  anU 
tbc  Court  feemeD  to  agree  to  it,  fo?  boto  fljall  tljcp  be 
conuerten,  if  ConDerfation  toitb  tljem  is  not  latoful,  &c. 
Curia  advifare  vult ;  puis. 

T'he  Earl  of  Banbary'i  Cafe  ;   pms. 

2.  np  H  E  Earl  of  Banbury  tnas  iiitiiaeti  Of  jFelonp  anu 
ji  S^urDer,  fo?  tbc  Deatb  of  one  Lawfon  ;  ano  be 
pleaDeO  tljat  King  James  the  Firft  b^  biS  lctter0  ]ip)fltent0 
CrcateD  William  Knowles,  Vifcount  Wallirgford,  Earl  of 
Banbury,  &c.  \Si\)U\)  William  IjaD  SilTue  Edward  anD  Ni- 
cholas bis  €)on6,  &c.  tljat  Edward  DieD,  f)^  tDbicb  tbe 
€ttle,  Dijjnitp,  &c.  of  Earl  of  Banbury  DCfcenDeO  to 
Nicholas  ut  Iratri  &  bxredi  of  Edward,  [toitbOUt  fapinff 
tljat  Edward  tUn  tDltbout  JITUP]  flUD  tljat  Nicholas  baD 
5,nue  tbc  fain  Eari  bi0  ^'on  anD  Jpcir,  anD  DicD,  anD  tbe 
Citle  DefcenDcD  to  bim,  anD  becaufe  tbat  be  Uias  not 
namcD  as  Earl  of  Banbury  in  tbe  JnDtanicnt,  be  pIcaDcD 

ft  in  Abatement  of  tbe  JnDlCtmcnt ;  to  tubiCb  tbc  King's 
Attorney  tepllcD,  anD  fljctucD  tbc  lj*)?oceeDinffS  in  tbe 
Houfe  of  Peers,  5cc.  iipon  tobicb  0  Demurrer  tDas  D?aton, 
but  no  31oinDet  in  Demurrer*  9nD  tbe  Cafe  being  fo, 
it  teas  raoDcD  fo?  tlje  Earl,  tDat  tljep  migljt  nnieno  bis 
2  Jplea, 
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pca^  fo?  being:  tnttlSrD,  anH  t&is  remoDeri  into  R.  B.  fje 

pleaUEO  tljE  QJattCC  fupra  lu  Abatement  of  tlJE  JtlDlCt- 
nicnt,  &c.  anO  note  it  tuns  obfccDcD,  tljat  Oc  DiD  not  pkaa 
til  tl)t0  pica,  tbat  ()C  tuaS  an  Earl  tempore  inquifitionis 
capt.  aiio  tl)crcfo?e  t(jc  JnOisnicnt  gooB  ;  tljouglj  (je  roulo 
not  bt  tticD  per  pais,  fo?  fje  niigljt  be  an  Earl  bp  Defcent 
0?  Creation  aftcc,  anO  tbercfoje  'ti0  no  pea  in  Abate- 
ment of  tbe  3inD!ctnicnt,  if  be  tons  not  an  Earl  tempore 
inquifitionis  capt.  tbep  alfo  moMtU  tljat  l)Z  niigiit  ftjctn 
tljat  Edward  DtcO  tritljOUt  3 (Til f  5  fO?  tijOUfffj  manp  Forme- 
dons  are  nt  fupra,  pet  tbep  DefireO  leaDc  to  anicno  tbis 
alfo.  Dolben  anD  Eyres  inclineo  tbat  tbep  niifjbt  ameno, 
LUt  tbC  Attorney  infiflcO  econtra  ;  to  tDblCb  Holt  Chief 
Juftice  ffliD,  tb«it  tbiS  toOlllD  be  but  Circuity,  fO?  if  tbep 

ruled  biui  to  pleaD  to  tbe  Snbictmcnt,  anD  be  be  appofeD, 
!)e  mijjbt  pleaO  it  tben  ^  Curia  advifare  vult.  &c.  an0  it 
being:  moDcD  again,  Dolben  ano  Eyres  ruled  tbat  tbe 
l^lea  fljaU  be  amcnoeD,  ann  tbe  Cafe  of  tbe  Attorney- 
General,  and  the  Trinity  Company  in  Sid.  58.  anO  OtbeC 
Cafes  CiteD  h  but  Holt  Chief  luftice  econtra,  fo?  bete  tbe 
pita  is  in  pnrcbmcnt,  ano  a  "Eeco?o,  and  tljep  babe  not 
autbo?itp  to  amend  a  Eeco?D  5  but  in  tbe  otbec  Cafcjf 
tbe  \plca  is  in  Paper,  and  but  a  COarrant  bp  tbe  tobic& 
a  Eeco?d  is  made ;  tjjep  alfo  admitted  Ijim  to  "BaiJ  5 

puis. 


Du  Bardele  and  Reynel  and  his  Wife. 

\  N  Hominc  replegiando  feas  bjougfjt  ag:ainfE 
Defendants  fo?  tbe  CJLItfe  of  tbe  plaintiff,  and 


Elongat.  returned^  tbe  Defendants  befo?e  tbe  Eeturn  ap-- 
pear  and  enter  a  piea  ttiitf)  tbe  Filacer  of  Non  ceperunt, 
but  upon  a  CPiftake  a  Capias  in  Withernam  tuas  aiuatd^ 
cd  ^  upon  lu'jicb  tbe  Court  was  mobcd  fo?  a  Superfedeas, 
tbe  tobicb  teas  atoarded,  fo?  tbe  pattp  mio;bt  appear  at 
tbe  Eeturn  of  tbe  Repiegiare,  and  plead  ut  fupra ;  and 
tben  no  Withernam  ougbt  to  Ic  aiuardcd,  and  tbe  Ee' 
turn  of  tbe  Elongat.  fball  not  p?efUDice  ^  fo?  tbe  Sberiff 
cannot  return  Non  cepit,  fo?  tbis  tuould  be  ag:atnff  tbe 
@)Uppoftil  of  tbe  ^Otit,  but  be  ougbt  to  return  tbe  'Bodp, 
0?  fucb  fatter  tobicb  confifts  tnitb  tbe  KIrit  5  but  tbe 
partp  is  at  libectp  to  traUerfe  tbe  ^uppofal  of  tbe  diUrit, 

X  X  and 
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anu  trp  tlje  0f?attEr,  anu  tljis  Cafe  Docs  not  mffcc  from 

a  Replevin  fo?  CattlC,  anD  F.  N.  B.  10  C]t:p?cf0,  iitfupra^ 

fliiD  bite  tilt  pattp  ^alJino:  appcarcD  aiiD  pleaDco  before 
t^e  Eiongat.  returuEtJ,  fljtiii  not  be  put  to  fino  0511(1,  no 
iiio^e  tDaii  to  gage  DeliDcrnnce  in  a  Replevin. 

^he  King  and  Tucker  ;   puis. 

4.  A  Witit  of  €xm  upon  a  Juf  gmcnt  in  High  Trea- 
/\  fon  ,  Firft,  'Becaufe  tljcre  being  DiDctfc  (nDictcn 
toget&ei;,  nnH  being  allocuti,  it  teas  not  faio  feparatim, 
ais  it  ougbt  to  be,  foj  tbcit  l^leas  nitgfjt  be  febcral  ■,  tlje 
one  map  pleau  Auterfoits  acquit,  anotfjEt  a  ft^arDon,  a 
t&itu  Non  culp.  anD  nianp  lp?eCEDent0,  a0  of  tlje  Regi- 
cides, of  Green,  Berry  anD  Hill,  tbe  Earls  of  EfTex  anD 
Southampton,  Afhton  anD  Grayham,  &c.  tDCte  CtteD, 
tObere  tljC  Cntrp  is  feparatim  allocut.  non  allocatur,  fo?  tbo' 
tbefc  lg)?eccDent0  are  fo,  pet  nianp  Ip^eceDente  ace  otbertoife ; 
anD  tbougb  Dolben  faiD  it  otigbt  to  be  fo,  pet  Holt  Chief 

Juftice  faiO,   tbep  are  feparatim  allocut.  foil,  fecundum 

fubjedam  materiam,  tbeic  ©ffence0  being  feueral.  3notbfc 
exception  tcia0  tafeen  to  tbe  3uDgment,  tije  tobiclj  toag, 

Quod  corpora  eorum  &  cujusque  eorum  in  quatuor  partes 
dividantur  ;  anD  it  10  not  faiD,  Qiiod  corpus  utriu'que  in 
quatuor  partes  divid.  anD  fo  bete  t[}Eit  ttDO  0500(00  acc 

to  be  DibiDeD  into  four  patt0  onip,  tubece  tbe  lain  o?- 
Dain0  tbat  eacb  of  tbeir  'BoD(e0  be  DibiDcD  into  four 

Patt0,    anD  tb(0   in  majorem  terrorem  &    cxemplum; 

alfo  it  i0  not  faiD,  tbat  tbeir  ®ecret0  (Ijali  be  cut  off  anD 
burnt  in  t&eir  CKeto,  tob(cO  (0  anotber  pact  of  tbe  3iuDg= 
tnent,  anD  fo?  tbefe  ttoo  Crceptions  tbe  JuDgnicnt  tuas 
cebecfeD ;  but  aftec  tbe  Court  aDbifcD  fuitDct,  anD  fo  it 
temaincD  unoetecnKneD ,  puis. 


Middle- 
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Middleton  and  Swain, 

5.  Q I R  Hugh  Middleton  bcfng  feifetj  in  jfee  of  €:&it;t^ 

O  €)[)are0  in  tfje  J15ctD  Eiijer,  atiD  (jaDing  a  €)on  bj? 

t|)C   firft  Venter,  atlD  Anne,  Hezekiah,  anH  DiUetCe  OtljCC 

COilo^en  bp  a  Ccconu  acntct,  bp  btg  Clltll  DeUiftD  to  6i)S 
fitie  CfjilD?en  bp  tlje  fecond  Venter,  fiue  8)bacc0  of  t&e 
fato  SOirtp  @)bacE0,  fcil.  to  Hezekiah  anti  W  5)cir0  one 
S^Ijare,  ano  to  Anne  and  bcr  ^eitg  anotljec  ©bare,  8cc 

Provided,  That  if  any  of  his  faid  younger  Children  die 
before  they  fliall  have  attained  his  or  her  Age  of  Twen- 
ty-one, or  be  married,  that  then  the  Share  of  fuch  Child 
fo  dying  (hall  go  to  the  reft  of  his  faid  younger  Chil- 
dren, Share  and  Share  alike.     Hezekiah  lliC0  untnattieil 

before  Ctoentponc,  anD  aftet  Anne  \iizQ  bcuio:  maccieOj 
anU  if  tjje  Ipatt  tobicfj  Anne  IjaD  of  Hezekiahgi  %\mz 
ftall  go  to  bet  JflUe,  0?  to  tbc  l)t{K  at  lato,  toas  tOe 
€lue(!ion  ^  upon  a  fpecial  (aetoia,  upon  a  fctgneo  3Iffue, 
ann  aDiuOffen  in  tljis  Cafe,  tbat  tlje  pact  of  Hezekiah's 
©bate,  tobicb  toas  m  Anne  l^all  jyo  to  tbe  rpeic,  fcil. 
to  bet  'B^otbec  of  tlje  fame  Slenter,  ano  tnbole  osiooD^ 
ann  not  to  tbe  ©on  ann  ^eic  of  ©it  Hugh  Middleton 
bp  tbe  ficft  aicntei:  ^  fo?  tbc  Court  faiD,  tbe  CbiID?en  bp 
tbi0  Deuife  toece  'Cenant0  \r\  Common  bp  tbe  COo^tig 
Share  and  Share  alike,  tbe  tobiCb  i0  tantamount  a0  equally 

divided  between  them  ;  auti  tbouffb  it  toas  faio  tbat  be  ba* 
Miw^  oemfeti  one  ©bare  to  Hezekiah  anti  bi0  ^eir0,  bp 
fieWfino:  tbe  ©bare  of  Hezekiah  to  w  otber  Cbiio^en, 
tbi0 10  00  ffrono:  a0  if  be  bao  Debtfeo  it  to  tbem  ano  tbeir 
I^Cir0^  non  allocatur,  fo|  bete  Share  10  to  erp|Ef0  tbe 
Cbing  lobicj  be  Debifeo,  anQ  not  tbe  Cluantttp  of  tbe 
Cffate  5  antJ  tbougb  it  migbt  be  W  intent  ttja0,  tbat 
tbep  fijoulD  bauc  it  to  tbem  and  tbeir  i^Jeice,  pet  tbcp  couio 
not  collect  fucb  3lntent  out  of  tbe  ^o?t)0  of  tbe  COtll  % 
and  tbet^fo?e  toitbout  fuBBIcient  C(IIo?ds,  tbep  mould  not 
dtfinbetlt  tbe  ^eir,  tbe  vubicb  in  tbi0  Cafe  toitbout  Clue= 
ffion  i0  tbc  eldeft  ©on  \x^  tbe  fecond  eieniec  5  and  fo 
gaue  Judgment  foi  tije  Defendant, 


X  X  2  Morley 
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Morley  and  Vivian. 

5.  |N  Debt  upon  nn  ©blf^ntfon,  tOe  Dcfcntinnt  plcaii-- 
1  cu,  tOat  t5e  jpiafntiff  luas  a  lanDUiaitcc  fn  tijc 
Cuffom^Cpoufe,  U)f)(c()  is  an  ©ffice  tljat  conceius  tfje  H^rng'g 
lamnue  5  ano  tfjat  it  tuajj  agcccD  bettoeen  tbcni,  tOat 
t&E  plaintiff  ft)om  luitbDMlu  Oimfclf  from  tfje  Crccution 
of  tOe  faio  Office,  to  tlje  31ntent  t&at  a  Deputation 
ni!0(jt  be  iJiaue  to  tlje  Defennant  ^  ano  tbat  tfjeiefo^e  tfte 
Defendant  entceD  into  tfjc  faiD  ©blijjation  foj  tbe  pap 
tncnt  of  an  annual  €)um,  &c.  &  petit  judicium  fi  ad\o, 
but  Does  not  fap,  &  hoc  parat.  eft  verificare ;  auD  a  Qe* 
neral  Dmiurrec  being  joincD,  an  Cjcception  toas  tafeen 
fo?  tf)i6  Ecafon  ^  but  non  allocatur,  fo?  tbougb  tDctc  are 
fome  OBoofeS  tijat  Et  hoc  parat.  e(t  verificare,  &c.  is  ^ub' 
ffdncf,  pet  tfjc  later  gutbo?ities  are  econtra,  fo?  tljc  Sijat* 
ter  appears  fo  plainlp  to  tbe  Court  toitfjout  fucfj  ConcItt« 
fion,  tOat  (t  is  but  jfojm  ^  anti  fo  it  ma  ruled. 

Lamb  and  Archer. 

7.  A    ^^"  ^o^JO  ^^^  pofTcircD  of  a  Certn  fo?  ^cnrs, 

IX  tjaD  JiTuc  Richard  biS  elDcff  8)on,  ano  John  (jis 

feronn  ^on,  ano  UcUifeD  tlje  €erm  to  Richard  ann  tijc 

^eirs  of  Ifia  TSoDp  5  anD  if  be  nicsi  tuitljout  JlTue,  libtiifl: 

John,  tOen  to  (ohn  anD  tbe  ^etrS  of  bis  "Botip  ^  Richard 

Dies  iDitbout  Jlfue,  libing;  John,  ano  if  John  (ball  baue  it, 
teas  tlje  flDuefiion  upon  a  fpecial  aeroiaf.  anD  after  it 
toas  acgncD  bp  @)er|eant  Gold  of  tOe  one  part,  anD  Nor- 
f hey  of  t()e  otbcr  i,  anD  it  bcfno;  objeacD  bp  Korthey  tbat 
tijcre  tons  a  P?0bif0,  That  if  Richard  died  without  Iffue, 
living  his  Mother,  that  then  John  (hall  pay  ico  1.  to  J.  S. 
tbat  tbis  Provifo  DjD  not  ffiUE  anp  €ftate  to  John,  but 
cnlp  niaDe  bim  cbatgeable  toitb  tbc  payment  of  tOe  100 1. 
tDitb  tolucb  tbe  Cifate  of  Richard  luds  cbargeD  ^  bat  tbe 
Caate  of  John  tuOUlD  UOt  be  fo  tbitbOUt  tbiS  Provifo, 
ario  tijcrcfoie  tijs  Provifo  bas  an  (Effea  to  t&is  purpofe, 
tut  to  no  otbcr  ^  tbc  Court  Din  not  regarD  it,  but  faia 
tbis  toas  in  effect  tbe  fame  dak  toitb  tbe  Duke  of  Nor- 
folk's, HMD  fccnieD  to  confirm  tbc  ©pinions  in  t&c  Duke 
«  of 
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of  Norfolk's  Cafe  s  flnl"  tbat  fjece  teas  not  an?  of  t&e 
SlnconUeniencies  of  pecpEtuitte0,  fo?  t(je  Cffate  is  not 
unalienablr,  but  oulp  Ducing  one  life,  ano  tijis  upon  a 
Conttngcncp  tof)fcl)  niityDt  Determine  toitljin  a  little  ^ime, 
if  tlje  i^attp  Dies ;  ano  Holt  Chief  luftice  fdlD,  tOat  \)Z 
neljec  fato  t&e  Eeafoii  of  t&ofe  of  Counfel  Uiitb  tije  Duke 
of  Norfolk,  anD  alUjnj'S  teas  of  Sppinion  tijat  sp?.  Charles 
Howard  (jaD  a  ftronnf  Cafe  of  it  5  anD  fo  Oe  gaue  juOU' 
nicnt  fo?  tijofe  to&o  claimeD  imDcc  John  tfje  pounffcc  T5|o» 
t&ec^  nifi,  &c. 

Wharton  and  Lifle  j   /??//> 

8.  r  T  P  o  N  a  fpEcial  2letDict  in  Trover  tfje  €lueffiD!t 

kA.  toas,  31f  Citijes  of  flar,  tieingp  fotoix  i\\\t\)z 

Common  jfielD,  are  minutse  dedmas,  anD  belong  to  tDe 

Cllcac,  tuija  toaS  enDOUieD  de  minutis  decimis,  0?  fffcat 

Citfjes,  auD  belong  to  tlje  pacfon^  anD  it  feemcD  to 
Holt  Chief  JulHce,  tljat  tljej)  are  great  Citljes,  ano  be* 
lono:  to  tlje  l2)acfon,  \r)fjtclj  ace  foton  in  t&e  Common 
iFielD,  anD  tfjcp  ace  fmall  ^Titbes  toljicb  are  foion  in  a 
<SacDcn  o|  ©,'cIjatD  ^  ano  be  faiD,  tOe  pace  f&all  Deter* 
mine  tlje  dunlitp  of  tlje  Citbes,  anD  not  tbe  Ji5ature 
of  t\^t  Cljino:,  fo?  TScans  anD  peafe  in  a  <©atDen  anD 
€)2cbarD  are  fmall  ^itijes,  but  in  a  Common  jTiclD  ace 
great  Citbes  ^  anD  Ije  citcD  Hutton,  Uvedale  anD  Uve- 
dale's  Cafe  5  Dolben  auD  Eyres  econtra,  fo?  tOep  C^all  bz 
DeterniineD,  not  acco?Ding  to  tbe  ]place  toOere  tbe?  gcoto, 
but  acco^Ding  to  tbe  iSatute  of  tbe  Cbing,  anD  tljeccfo?e 
linum,  &c.  are  acco?Ding  to  t[)e  2Ifage  of  our  Ecalm 
fmall  Citbes  ^  anD  fo  it  10  faiD  bp  Linwood  tnijo  tD?ote 
tb?ee  r^unD?eo  l^ears  ago  5  ano  Eyres  citcD  Moor  909. 
ruled  tbece  \\\  Bedingfieid'0  Cafe,  tOat  if  iauD  becctofo?e 
fomn  ujitb  Co?n,  be  fotun  tottlj  Saffron,  tbep  fljall  be 
mintitx  decimx ;  anD  Ije  faiD  tljat  fome  Cimes  tbe  Clicnc 
bp  CnDo^ijmcnt  tljall  ba^c  Citbes  of  Cbings,  \dW\)  are 
not  fmall  Citbes,  as  of  pap  5  anD  tberefo^e  it  bas  been 
ruled  at  tbe  AiTizes,  tljat  if  a  95an  foin  bis  lanD  initlj 
Cloucr,  anD  mnUc  bis  lE)?ofit  bp  tbe  €)eeD,  tbis  being  a 
«55?atn,  tlje  19acfon  (Ijall  baue  '^iWyz  of  it  :  but  if  Ije  con-- 
brrt  it  into  |jap  onlp,  anD  make  Ijis  Ipjofit  of  tbe  l^a^, 
tbe  e:iicar  being  enDoiueD  of  Citbes  of  ipap,  fljall  [ymz 
ft  as  a  fmall  CftOe.    Curia  advifare  vult. 

Smith 


542.  Term.  Pafch.  5  Will.  ^'  Mar.  R.  B. 


■  Smith  and  Kemp. 

51.  T"  Refpafs  quare  claufum  freglt  &  intravit,  &  libe* 
\     ram  prcariam  fuam  pifcatus  eft,  &  centum 

Trouts,  &c.  cepit,  &c.  aiio  n  eiEtUia  luas  fo?  tljE  piain» 
tiff,  ants  motiet)  in  Qtreft  of  Juogmeiit,  tljat  Crefpafsi 
DOfJJ  not  lie  5  fo?  Liberam  pifcariam  {0  tantamount  tO 
communen  pifcariam  ^  anO  tljen  it  i0  Kfee  tO  t\)Z  CafC  Of 

Ccefpafs  in  a  Common,  upon  tofifclj  a  Commoner  cannot 
maintani  Trefpafs,  but  onip  an  Adion  upon  the  Cafe, 
m  is  tcfolticH  in  Robert  Mary'0  Cafe,  9  Rep.  anD  tfjat 
libera  pifcaria  i0  all  one  MIX)  communis  pi^caria,  i  Inft. 
122.  ttias  citeti^  anti  ttoo  Ecfolution^  in  point,  tlje  one 
CitttJ  per  Eyres  Juftice,  in  toljiclj  Ije  toao  Of  Coniifcl,  ill 
a  Cafe  bctuiccn  Upjohn  anD  Dawkins,  anD  anotljcc  be* 
ttoeeu  Peak  anD  Tuke,  toljere  tl)c  Cafe  U)a0  ut  fupra,  anu 
tljc  plaintiff  m\\it  coulD  (jaDe  JutiGment,  ©n  tfje  otbec 
%\U  it  iDa0  faiD,  tljat  Ijetc  t()c  Ctefpaf0  i0  allcDffcD  iit 
breaking  W  Clofe  cailcli  D.  antj  fifljinff  in  hberam  pi  ca- 
riam  fuam  ibidem,  tlje  toDiClj  fljaU  be  unDctftooD  l)i0  fole 
ann  fcparate  jfifljcrp,  fo?  notljtng  appear^  econtra ;  Et 
per  Curiam  libera  pifcaria  i0  all  one  tDttU  feparalis  pifca- 
ria, anD  not  toitlj  communis  pifcaria,  fo?  libera  pilcaria 

implic0  an  ^ntereff,  anD  Ijc  migfjt  plcaD  to  an  Adtion  of 

Trefpafs  fO?  fifljino:  in  libera  pifcaria  fua,  tljat  it  i0  lji0 

JFranfetcncraent,  tfte  tDl)ic()  fje  coulD  not  plcnD,  if  it  iDa0 
onlp  in  tbe  ligature  of  a  Common  5  anD  fo?  t6i0  Holt 

Chie;  Juftice  CittD  46  E.  3.  11.  anD  in  tlje  Regifter  95- 
anD  F.  N  B.  88.  G.  H.  tfttre  i0  a  Writ  of  Trefpafs 
quare  vi  &  armis  liberam  pifcariam  fuam  pifcatus-tft,  anD 

rue!)  a  CBtit  10  b?ougljt  17  E.  4.  6.  anD  t&cccfo?e  tbe  Re- 
gifter anD  F.  N.  B.  bcinff  fo,  anD  tljc  olD  "Book  of  E.  3. 
agreeing  toitlj  it,  tbep  Dio  not  rcgaiD  tlje  Cafc0  citcD,  0| 
I  Inft.  but  0aue  :jiuDgnunt  fo?  tfte  plaintiff ,  nili. 


The 
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T'he  King  ^jerfus  Ching. 

10.  /k  N  Jiiliictment  fo?  tEtaining  n  ©erijant  tuftftoiit 
l\  a  Ceftimoninl  ^  nnti  it  iiO£B  not  (Ijetu  tljat  ()e 

fiau  bf En  ill  Sjecuicc  before  ■,  ano  t(jcrEfo?e  qiiafljcD*  Het- 

ley  164. 

Anonymus. 

11.  \  Ctioit  upon  tOe  Cafe  upon  a  03(11  of  (Crcfjange 
f\  D?aton  ftp  J.  S.  upon  J.  B.  anD  acccpteo  bj»  fttm 

pnpable  to  J.  D.  lufjo  entio^fES  ft  to  J.  G.  ujOo  EUDojfeg 
it  oDEt,  anD  an  iSaion  is  bjougljt  l)p  tlje  laft  €n^oiUt  a- 
jjami!  tOE  fitff  €nDO?fO| ;  anO  Holt  Chief  Juftice  faio 
tijat  it  tDEll  lap,  fo?  tlje  Inlioifemcnt  is  quafi  a  nm  13111, 
anD  a  2:2.1arrantp  bp  tDe  CnDo^fct,  tbat  tbe  "Bill  ^afl  be 
pn(D,  anD  tljc  l^artp  Ija0  l)(0  iibECtp  to  b?(nfl;  bis  aaion 
atyamft  anp  of  tbe  Cnoojfojgj  if  f&e  Till  be  not  paiD  bj 
tbe  i^ccepto?. 

Pinchurft  and  Bellwood. 


12.  TI]Rror  to  tetJErfe  a  Fine  b|0U5bt  bp  Pinchurft,  anlS 
1^^,  ttoo  otOccg,  anD  tljE  ^Icit  abateD  ^  upon  tobicfj 

Ccro?  b?OUa()t  coram  vobis  per  Pinchurft,  atlD  tljE  OtIjCt  aS 
Courin0  anD  pcim  to  tbe  Conufo?,  anD  tlje  otijEc  tooulQ 
not  p?ofECute,  tOe  COiit  t0  faiougbt  agatnll  Bellwood, 
auD  ttijo  oiijEr0 :  Bellwood  pleaDs  a  EelEafE,  upon  tobicD 
jlfue  joiUED,  tbe  otljEC  pleaDg  in  $!batEmEnt  upon  lubicfj 
a  £)Emurcet  ^  anD  tbe  tbitD  plcaD0  Non-tenure  upon 
isoWl)  a  Dcnuictfc  ^  ano  tbi0  bcino;  argUED  bp  Serjeant 
Pemberton,  tbE  Cci'O?  aflinfUED  UJa0,  tbnt  tbE  Conufo? 
DIED  nftEC  tbE  ConufancE,  anD  before  tbe  Tefte  of  tlje 
Writ  of  Covenant,  tlje  UlbtCf)  Uja0  aDmittED  to  be  €c- 
I'c?,  Secondly,  jt  \ras  aDiiiittED  iljat  tbe  lAEleafe  of  one 
CoparcEUEt  Does  not  bat  tlje  otber,  fo^  tbctc  Eio;bt0  ate 
febEral.  Thirdly,  f,t  tpas  aDmittEDj  tIjat  tbe  fine  map 
be  reuerfED,  as  to  one  CoparcEuEc,  anD  affirmco  a0  to 
tlje  otijcr,  anD  tijat  tljece  map  be  ©unimons  aiiD  @>ede' 
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rauce,  but  Ijcre  tfje  partieo  IjaDino;  appearcD,  aftcc  3p= 
pcatante,  ©unimono  nno  ^eUerancc  oocs  not  lie,  29 
AIT  35.  29  E.  3.  37.  3  Cr.  468.  but  Ije  DoubtcD  tfjat  as 
t&E  picaDtntj  10,  tbcp  couiti  not  be  aumittcD  to  rcDcrfe 
It  5  but  tbat  tijcp  Sao  Kigljt,  ann  Oc  (jopeD,  tljnt  tDe 

Court  toOUlD  aHmit  a  Repleader. 

Holt  Chief  jiiftice  fatti,  tljat  one  of  tljc  Coparccncrd 
Sailing  pleaDcD  bp  CoDtn,  tljtp  migbt  ejraminc  it ;  nno  if 
it  be  fouuD  fo,  tijcp  mtgfjt  fet  afiDc  tbe  jaica,  ano  ntcD  fo? 
tfiis  Dyer  tuIjctE  a  i^an  cflUffD  an  action  to  be  bjougOt 
againft  IjimtElf  to  remoUe  Ijinifelf  ftom  tlje  Counter  to 
t&e  Fleet ;  but  tlje  Court  fee  men  cncltncn  to  Ditca  a  nctu 
Writ  of  Error,  ann  tfjat  tD^  erroneous  Fine  and  Non- 
claim  tOOllID  not  be  a  Oeac  s  but  Curia  advifare  vulr. 

Kniglit  and  Keech  ;  intr.  Mich.  4.  Rot.  60. 

13.  A  ^^^^y^  upo"  tlje  Cafe  upon  an  agreement,  (n  tuIjtcO 
l\  tfjc  DcfenDant  p?omifeD  to  alTign  all  tlje  Profits, 
(Dljicb  acctueD  bp  a  ^opage  made  bp  a  @)i)ip  of  tbe  ficlr 
^U0banli"0  of  tbe  imiz  of  tfje  Defenuant,  to  tlje  plain- 
tiff,  anD  TS^eacb  alHgnen,  tbat  tlje  Defenoant  ron  per- 
formavit  agreamentum  prardia.  3iflllC  upon  t[ji0  JOlneD, 
anO  a  dleruiaanti  Jutjgnient  in  C.  B.  fo?  tOe  pamtiff^ 
ann  Error  upon  tf)i0  b?ougljt,  becaute  tljc  TSjeaclj  too  ge-- 
neral,  anU  inccrtain,  fo?  U  noco  not  fl)cto  in  UJljat  Ije  Din 
not  petfo^m  tbc  agreement,  a0  be  ougbt  to  Do  ^  as  in 
Covenant  to  repair,  Ije  ougbt  to  I^eiu  tljat  tlje  l^oufe  tuas 
nefeaine  in  fucb  ann  fuclj  a  j^art,  ann  tljat  tljc  DefcnGant 
Ijan  not  repairen  it,  anD  to  fap  tbat  be  IjaD  not  repaired 
generally  i0  not  gooD ;  non  allocatur  :  Jfo?  Holt  Chief 
Juft.  ann  Eyres  J  uft.  faiD,  if  tbi0  ban  been  upon  a  Demurrer 
ft  tDOulD  baue  been  gooD,  but  it  being  after  a  Verdift  it 
I0  beponD  €lueftion  ;  fo?  tbe  patntiff  tooulD  not  baDc  ban 
E)amagc0  giUen,  if  be  ban  not  p?onen  a  goon  I5|catb  ^ 
ann  bere  tbe  agreement  10  fingle,  ibil.  to  affign,  fo  tOe 

Non- performance  10  in  tbe  Non-aflignment ;  ann  It  being 

negative,  ann  in  tbe  (IIlo?D0  of  tbe  agreement,  tbe  JuDg- 
nient  tuag  afRtmcn*  3  h.  6.  8.  9  h.  6,  16. 
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Williams  and  Steadman. 

J4.  IN  an  Action  of  Debt  upon  a  Bond  upon  Bottomry, 
1  &c.  tfje  Defendant  pIcaD0  tijat  tlje  @)(jip  tocnt  fcam 

London  tO  Barbadoes,  fine  deviatione,  anO  tljnt  aftCC  flje 
retLlClicO  from  Barbadoes  tOtoarDS  London,  aiiD  ill  fjec 
Ketucn  flje  toag  loft  in  Voyagio  pra-dia.  t&e  Plaintiff 
rEpIiE0,  ano  fljetos  tdac  tljc  @)D(p  U\  Ijcc  Eeturn  tocnt 

ffoni  Barbadoes  tO  Jamaica,  ailD  tljat  after  a  €)tap  tljEte^ 
Jlje  retUincD  from  Jamaica  tOtoiUll0  London,  aiiD  toaiB  loft 
bettDCCn  Jamaica  aho  London,  ailtJ  fo  ll)elB0  a  Deviation, 

&c.  ano  tfjc  Dcfennant  rciotns  aiiD  fnp©,  tl)at  flje  teas 

PJElTcD  into  tDc  King's  Service,  ailD  fO  COmpelleD  tO  ffO  to 
Jamaica,  tfjC  iDljiClj  10  tDc  Deviation  pIcaUCD  bp  t()E  paill. 
tiff  ^  abfque  hoc,  tijat  llje  deviated  after  tfje  bciiiQ:  p?ef. 
feD,  die.  upon  toljiclj  t[)e  paintiff  temitireD  5  &  per  Cu- 
riam atiiiiriQ;eD  fo?  tfje  plaintiff^  fo?  firft,  ilje  Bar  of  tfjc 
DefcnDQiit  not  gooo,  fo?  fjc  plcat)0,  tfjat  tlje  Sbip  luent 
from  London  to  Barbadoes,  aCCO^Ding  to  tijC  ConDitioiI 

of  tfjc  15ant)  luitfjout  Deviation;  anD  t(jnt  in  tbe  Eeturii 

from  Barbadoes  tO  London  Oje  toa0  lOff  ill  tlje  Qopage 
afo?efaiD,  but  tlOC0  not  fl^etu  without  Deviation,  fo?  tlje 
Connition  is  fo  in  e]cp?Ef0  mo?D0,  ann  be  ougbt  to  njcto 
exprefsiy,  tljat  be  baD  perfo?meD  tbe  UIX01U&  of  tbe  Con« 
Bition  ;  ano  tbougb  it  be  fain  in  voyagio  prxdia.  ano  it 

CantlOt  be  voyagium  prxdift.  if  f&e  bnO  deviated,  anO  fa 
it  i0  implied  ,•  ^et  Holt  Chief  Juftice  faiD,  tbflt  tO  pleaD 

fticb  scatter  tobicb  tooulo  be  a  perfo?mance  of  a  ConUi^ 
Dion  bp  Implication,  i0  not  fufRcient  5  anti  fo?  tbi0  be 
citeD  3  Cr.  254.  Tedcaftie'0  Cafe :  3lfo  in  tbi0  Cafe  tbe 
Eei'ointier  i0  ill,  fo?  lirft  it  j0  a  Departure  ^  fo?  tbe  jpattcc 
of  tbe  EeioiuDcr  ougbt  to  baije  been  pleanen  in  tlje  Bar, 
nnti  \)t  ougbt  to  babe  fljcion  all  bi0  Cafe,  tbnt  (be  Uia0  tit 
ber  Eeturn,  anU  teas  p?cffcD,  ano  cartieD  to  Jamaica, 
ann  tbat  in  liti  Eeturn  from  Jamaica  flje  teas  loff ;  but 
toben  be  pleaD0  ut  fupra,  tbi0  i0  not  a  full  ^nfiuer  to  tbe 
Eeplication,  fo?  be  t)oc0  not  fljcto,  tbat  ibe  bio  not  oe= 
ftrate  bcfa?e,  but  onip  anfioero  anO  fl)c\j30  tbe  ©ccation 
of  tbe  Deviation  to  Jamaica,  ano  tbe  Crabetfc  i0  too 
narcoto,  m\})  Ooes  not  anftuer  to  tbe  tobole  Eeplication  ^ 
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fO|  tljE  DcDiatfOn  to  Jamaica  10  Olllp  fill  (£]ccufe,  auD  all 
tbat  toljiclj  i&  not  ejccufeo,  cugljt  to  be  trnDcrfct?,  tlje 
fijljlcl)  i!3  not  Oere,  but  onlp  tljat  non  deviavit  (n  fjcc  Ec- 
turn  from  Jamaica  ;  anU  tDougfj  an  tmmatcrial  Crabctfe 
is  aiDED  upon  a  general  Dcnnuier,  jjct  an  inftifiicient 
Crauerfe  i$  not  aioeo  j  per  quod,  &c. 

Hodges  and  Steward  ;    devant. 

15. '-j-^ HIS  Cafe  toad  nioDen  again  XW  Cerm,  it 
X  bcino:  an  Adion  on  the  Cafe  upon  a  15(11  of 
f&XtWw  payable  to  J.  S.  0?  'Bearer  5  aim  a  Cuftom  nl= 
leUgen,  tljat  fucf)  a  05111 10  affignable,  anu  tljat  t&e  c^w^ 
Hoifee  mlgljt  IjaDe  an  action  ^  anti  upon  a  Demurrer,  per 
Curiam,  firit,  a  15111  payable  to  J.  s.  nno  15carcr,  It  10  not 
adtgnabie,  fo?  no  fucD  \powt  10  gtuen  bj)  tbc  ©?iginal 
•BUI.  Secondly,  TBut  Ijeie  a  Cuftom  being  allcOgcD,  tlje 
tofjlcD  i$  confelTcD  bp  tbe  Demurrer  5  tbe  Cluclflon  t0.  If 
it  map  be  aflignable  bp  Cuftom  ;  anD  Holt  Chief  juftlce 
fcemeo  to  fjefitate  at  It,  fo?  If  it  be  D^aton  papable  to  J.  s. 
0?  TBearer,  ano  it  be  alttgneD  to  J.  D.  to(30  I0  not  'x\)z 
•Bearer,  to  toljom  fljall  tijc  !0l9onep  be  paiD  f  fo  It  feeni0 
t&at  fucO  a  Cuftom  10  repugnant,  Sinn  in  tl)l0  €afc  It 
6)80  Oftentimc0  faitJ,  tijat  an  Indebitatus  aiTumpfit  Does 
not  lie  upon  a  15111  of  Crcfjange,  00  it  l)a0  been  ruleD 
in  Dlberfe  Cafes,  but  agalnft  a  D?atDer  fo?  ClaUie  receiiicD, 
tfjerc  it  UJOulD  lie  ^  but  tljl0  is  fo?  tlje  apparent  dTonfine- 

ration.    Curia  advifare  vult. 

3t  being  motied  again  at  anotbct  Dap,  it  tuns  atJjuCgs 
en  fo|  tlje  palntiff,  infomuclj  tDnt  tlje  Cuftom  toa0  nl* 
letigen,  tIjat  tfjc  15earer  migljt  ennojfe,  anD  tlje  CnDo?fee 
migbt  baue  an  action  ^  t&e  toljiclj  being  confcflfeD  bp  tlje 
Demurrer,  tlje  Court  ajall  talte  it  to  be  fo,  tljo'  in  jftict 
tbere  is  not  fuclj  a  Cuftom  j  tljis  tuas  anjuDgen,  abfente 
Holt  Chief  Juftice. 


Mafters 
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Mafters  and  Marriot. 

i6.  'Tp  H  E  j^Iatntiff  OEClarfS  upon  a  Colloquium  de 
JL     &  concernent.  a  JJ)o?fC   Of  tljC   DefCllDcint,  ailtl 

tijat  tijc  DcfftiDant  bargaincD  anD  folD  tlje  fpo?fe  to  tljc 
piatMtlff  fo;|  cig;I)t  (JJuinenS,  8e  quod  tempore  barganiza- 
tionis  agreat.  fuir.    tijnt  (f  tljC  piaitlttff  putaret  &  exifti- 
maret  tljc  faio  i;)o?fe  not  to  be  too^ti)  ctffljt  (©uinca0,  t&at 
tljGit  if  tlje  Plaintiff  oeiiuec  tljc  falD  Ji)o?fc  to  R.  B.  to 
tlje  eifc  of  t()E  Defcitoaiit,  tljat  tl)c  faio  R.  B.  fl)all  pap 
to  tljc  paintiff  cigljt  »J5ufnca0  ^  atiD  if  Kje  faio  R.  B.  WD 
not  pap,  tijat  tOcii  tOe  DcfenDant  tooulD  pap  upon  D^ 
niaiiD  5  tlje  l£)Iaintiff  faps  be  uto  not  efteem  tlje  C;)o?fe  to 
be  ttio?tb  eigOt  (55iiiuca0,  ann  tieliberetJ  tbe  faio  |)o?fe  to 
R.  B.  to  tljc  (Ufe  of  tljc  DefcnDant,  anD  tbat  tlje  fain 
R.  B.  fjau  not  paiD,  &c.  Non  ailumpfit  picaDco,  ano  a 
^Gitiia  ano  3iu05ni£ut  fo?  tfje  l^Iaintiff  in  C.  B.  upon 
tobtcb  a  caiit  of  Ccro?  tuns  bjougbt,  ano  tbe  Crro?  aO 
figncD  toao,  tbat  tbe  plaintiff  alleosco  tbat  R.  B.  DiO  not 
pap,   anD  Does  not  fap,  tljat   be  DcmanoeD  tbe  eigOt 
<Suinca0  of  tfjc  Dcfrnoant,  atio  tbat  be  did  not  pap, 
fo?  tbe  3Q;recmrnt  is  entire,  ano  papmcnt  \i^  R.  B.  o?  tbe 
DcfenDant,  gooD  ^  ano  tbo'  K.  B.  bas  not  paio,  tbe  "Dz-- 
fenoant  forfitan  bag  paiD  ^  aifo  be  Does  not  allcDKC  a  Ee-- 
quett,  anO  tbe  papment  is  to  be  maoe  upon  Eequcif^ 
ano  fo  tbe  RcnncR  15  part  of  tbe  Agreement,  ano  outjbt 
to  be  fpeciallp  alleogco,  &  fepius  requifit.  not  fufRcient  5 
ano  tbo'  it  Uias  obiegeD  bp  Levinz  tbat  berc  fap  tbe  m^^ 
DeliUerp  of  tbe  i;o.2fc,  tlje  plaintiff  toa0  cntitleo  to  \M 
S^onrp  ^  ano  fo  being  a  Dntp,  tbe  Action  10  a  futRcient 
DemanDi  non  allocatur,  fo?  tl)c  Dutp  berc  is  niaOe  bp 
tlje  agreement,  anD  it  being  niaOe  \i'^  tlje  agreement,  it 
ougljt  to  be  DcmanDcD  acco?Dtng  to  tbe  agreement  ^  tbe 
tobici)  facing  oniitteo,  it  10  not  aiOcD  bp  t^e  ^etDict, 
acco2Ding  to  tijc  Qpinion  of  Holt  Chief  Juftice  anD  Eyres 
juftice  ;   but  Curia  advilare  vult  ;    anD  it  facing  molieD 
again  tbe  nert  Cerni,  tbe  Court  affirmcD  tbe  luogment, 
ano  tbe  chief  juftice  faio,  tbat  it  txias  an  entire  Con^ 
tras,  anO  bptbc  ReDclilJcrp  of  tbe  i)o?fe,  tlje  eigbt  ©utncas 
became  a  C^tstv  ^  anD  facing  a  Dutp  p^eccDcntj  a  DcmanD 
tons  not  iiecefliirp. 

Y  y    2  Barnet 
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Barnet  and  Tompkyns. 

17.  IN  an  Mian  of  Debt  upon  a  ISonD,  tfje  "DzUxi' 
1  Dant  after  Oyer  pIcaDS  the  Statute  of  Ufury,  anO 
tf)at  it  11)30  upon  an  ufucious  Contraa,  &c.  upon  €Di< 
Hence  it  appcaieD,  tljat  tbe  iHitfe  of  tl)c  patntlff  ufcD 
to  lenD  Sl^onej)  to  lie  paiD  bp  tbe  COecfe,  anD  tljat  flEie 
lent  to  tbe  Drfcnuaitt  20  1.  to  be  patO  bp  70  s.  bp  tOe 
2IlceU,  anD  one  €)fjill!no:  anU  ^ivpcncc  bp  tijc  Jiaecfe  foj 
3!ntere(t ;;  ano  tljat  tbc  Defenoant  paiD  tde  31ntrreff, 
iMljiclj  ninounteD  to  ?c  s.  tobcn  tfjc  ^onep  trao  lent,  ann 
tOat  tlje  QLIife  e^caaeo  ano  receiDcD  it  ^  anD  upon  tbis 
CblDence  Holt  Chief  Juftice  rulcD  it  to  be  an  ufucioust 
Contract  bp  tbe  J])U0banD  fufficient  to  Difcbariye  anO  aiioio 
tfje  ©bligation  civiiiter,  tbo"  not  fufficient  to  cfjiirffe  tbe 
l:)usbanD  criminaliter  ^  and  it  toas  fouiiD  fo?  t[jE  "Dz* 
fcncant. 

Morton  and  Withens. 

18.  IN  an  Aaion  upon  the  Cafe  blOUgbt  api'nff  %\l 

I   Francis   Withens   Serjeant  at  Law,  atlD  berctOfo?e 

Juflice  of  the  King's  Bencb,  fa?  lOaceis  folo  anD  DclibereD 

bp  tbe  Iplamtiff,  to  tbe  d'-life  of  tbe  Defenoant^  Non 

affumpfit  teas  pleaDcD,  anD  upon  tbe  Cbioence  it  appear* 

CD,  tbat  tbe  (©ooDS  uirce  ^^iltier  jfrinrye©  anD  Lace  fo? 

a  t2>Etticont  anD  ^iDC'faDDfs,  anD  tbat  tbcp  lucre  all  Dc 

libcreD  initbin  tbe  Compafgr  of  four  ^ontb0,  anD  tbat 

tbep  amounteD  to  94 1.  aiiD  tW  l^att  of  tbcm  tuece  DC' 

libcrcD  to  a  Carrier  fo?  tbe  JlOife  of  tbe  DefenDant,  h^ 

tbe  2D?Dcr  of  ^i^.  Rider,  upon  a  tetter  of  tbe  mitz 

to  09?s.  Rider,  ano  tbat  tbe'  otber  ^^art  toere  DelibereD 

upon  a  tetter  of  tbe  mife  to  tbe  13Imnti{f  ^  anD  tbat 

tbefe  laces  toere  tnom  anD  rifcD  bp  tbe  flUtfe,  iw  tbE 

fiJiebj  of  tbe  DefenDant,  ano  t  bat  tbe  miU  at  tbat  ^iinc 

ItbeD  toitb  tbe  DefenDant  in  tbe  fame  r;oufc  ^  fo?  tbe  De« 

fenDant  it  teas  inQffcD  tbat  lor,  ig  Ciine  before  tbe  Drii. 

ucrp  of  tbefe  #ooD0,  tbere  to(  10  a  Dfifcrencc  bettoeeii 

U^  anD  bi0  20ife,  anD  tbnt  tuep  fo?  tbe  8>pace  of  tuia 
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0?  tl)?ee  f  car0  IjaD  not  KucD  togctljpr,  nnD  tfjat  tlje 
Cailfe  teclareD  to  t(je  Dcfciioant  tljat  flje  toouIB  cfjarge 
ijtm  luitlj  500 1.  in  one  Cetm,  ann  Ija^jc  Um  U\  a  »Saol 
in  tOe  nejrt,  anU  all  tijis  before  tDe  <J15ootis  toerc  Dcliucc. 
CO ;  ano  tljat  fo?  many  f  Eats  tlje  lOife  IjaD  an  ailoui' 
once  fo?  Clotbes,  fcil.  50  1.  per  Ann.  anU  no  €l)ioencc 
uiag  giDcn  t&at  (Ijc  Uao  aiip  €)ccarton  to  Daiie  tljefe 
Cloti)c0,  To  tbat  tljep  coulD  appear  to  be  nccelTarp  ;  anU  tf)e 
fame  Dap  anotljcc  Clctfon  toas  tricD  fo?  delDet  ann  Cff- 
ruC0  of  g  1.  per  Yard,  to  tijc  filalue  Of  80  I.  anD  Treby 

Chief  Juftice  DircscD,  tijat  if  tlje  3Iiitp  founO  tljE  plain- 
tiff innocent  of  tlje  Dcliffn  of  tlje  COife  to  ruin  tlje 
l^u$faanD,  anD  Oelibcreo  tlje  laces,  &c.  as  ©ootJS  fit  fo| 
tbeCOife;  anH  upon  tlje  CreDit  of  t&e  J^uabanO,  tritD^ 
out  notice  of  tlje  Difference  Oettocen  tljcm,  tljat  tlje 
iJusbanD  (Ijall  be  obligeti  to  pap  tlje  plaintiff,  fo^  it  10 
part  of  b(0  p^ottiife  of  Carriage  to  feen  anU  clotlj  betj 
anO  tljo'  flje  bao  an  ailotuancc,  tbi0  m$  fecret,  ano  of 
tobicb  tbe  plaintiff  Ijao  not  jQotice  >,  but  if  tlje  plaintiff  bao 
f^otice  of  tbe  Differences  bettoeen  tbe  li)U0banO  ano 
Kiife,  ano  folo  tbeni  onlp  to  enable  tbe  CClifc  to  ruin  tbe 
Ipu0banD,  tbcn  tbe  DefenOant  toouio  not  be  cbargeable  5 
ano  tbotiijb  tbe  Cpusbano  be  cbargeabic  beretofo?e,  pet  af* 
ter  fucb  a  folemn  ^rinl,  anO  tbcir  Differences  niaoe  fo 
publicb,  be  belD,  tbat  tbe  ipusbano  fball  not  be  cbarge* 
able  i  anO  lifectoife  if  tbe  plaintiff  m$  not  p?fbp  to  tbeit: 
Differences,  but  OeliDereo  tbefe  ©coos  innocentip ;  pet 
if  tbe  (SdooOS  lucre  not  fuitable  to  tbe  €iualitp  of  tbe 
ailife,  tbe  DefenOant  Cbouio  not  be  cbargeable  5  anO  if 
part  be  onlp  fuitable,  be  (botiio  be  cbartjeO  fo?  tbat 
part  onlp ;  upon  tbis  Direction,  tbe  Jurp  beinij  of 
<55cntleniEn,  founo  generallp  fo|  t&e  plaintiff  fo|  (jis 
uiljolc  Damages* 


Prigg€ 
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Prigge  and  Adams  ;  puis. 

19.  IN  €:rEfpaf)3  of  gcfault,  TBattcrp,  anD  falfe  5!mp?(= 

1  fonnient  ^  tlje  HDcfenoant  juftificn  unDcc  a  juOff- 

nicnt  aiio  Cjcccution  in  tlje  Court  of  Briftol,  as  an  C>t% 

ficec  of  tOc  Court ;  tfjc  paintiff  repltcg  ann  pleaiig  tfje 

Statute  of  Will.  &  Mar.  fo?  EtCtting  a  Court  of  Confci- 

ence  fo?  IHcltcf  of  tlje  poo?  Jnljabltants  of  Briftol  in 
actions  of  DfOt,  &c.  untiEt  40  s.  anD  p^occeDS  anD  IIjeIuS 
tljnt  t\)t  fame  pctfons  toljo  arc  limges  of  tDe  Court  of 

Record,  arc  JUDgCS  of  tlje  new  Court,  &c.  but  IjC  OOCS 
not  fl)eto,  tljat  tlje  "liifyQts  0?  paintiff  tljcrc  OaD  J15otice 
of  tOe  Adt,  0?  tljnt  t(jE  DefcnDant  tons  an  Jnljabitant  of 
Briftol ;  anO  upon  a  Detmirccc  Holt  Chief  Juftice  faiD, 
tbo'  it  be  a  p?itiate  aa  of  parliament,  of  toljiclj  tlje  Courts 
here  cannot  tahe  jQoticc,  toitljout  it  0  bclno;  pleaorD  5  pet 
as  to  Briftol  it  is  become  Lex  loci,  nnn  all  parties  com 
cerncD  tljerc,  ougljt  to  tabe  Boticc  of  it,  as  tbe  TSp^ 
latos  of  a  Corporation,  tbep  ace  more  priijate  tljan  fuclj 
an  act  of  parliament  ;  but  if  anp  fll9an  comes  into  a 
Corporation,  be  ougljt  to  tabe  Conufance  of  tljcic  25p' 
latos  at  bis  peril  5  anD  tberefo?e  be  tbougbt  tbat  tbe 

Judges  of  the  Court  of  Record  Of  Briftol  OUffbt  tO  tafee 
I^OtiCC  of  tbe  Att  fo?  ereainff  tbe  Court  of  Confcience, 

fo?  after  a  Clemict  boto  map  it  be  pleaDeb  f  to  toblcb  it 
tuas  faiD,  b^  gjuggettlon  upon  tbe  Eoll  ^  to  tobfcb  Holt 
fatH,  anb  if  tbe  99attec  be  traberfcD,  boto  (ball  it  be  tti- 
fbf  ad  quod  non  fuit  refponfum;  anD  l)C  faiD,  tbe  Ad 
uiaUcs  a  l^ullltp  of  tbeic  ProceeDings,  fo  tbat  tbe  De* 
fenDant  migbt  babe  fucb  an  action  againa  a  plaintiff, 
tobo  proccfbs  againff  tbe  Ad ;  but  be  bciD  clearip,  tljat 
as  to  tbe  ©fficec,  be  fdall  be  actinittcD  5  ano  be  citeD  Tur- 
ner anD  Fclgate's  Cafe  5  but  infomucb,  tbat  it  teas  ob' 
ircteD,  tbat  it  Does  not  appear  tljat  tbe  DefenDant  tbere 
toas  an  Jnljabitant  of  Briftol ;  anD  tljougb  tbe  plaintiff 
migbt  tabe  Conufance  of  tbe  Place  of  bis  Coniraa,  pet 
Ije  migbt  not  take  Conufance  tobetc  tbe  DcfenDant  inba- 

bitED  5  fo?  tfjiS  Curia  advilare  vult. 


Davis 
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Davis  and  Speed ;  intr.  Mich.  4  Will.  &  Mar. 

20.  r  T  P  o  N  a  fpf cial  aierntct  t&e  Cafe  to30,  Horn 
1^  toa0  fclfen  of  tDe  laiiDB  in  EigOt  of  Ois  COife  5 
t&e  i^usbnnti  ano  COtfc  join  iu  a  JFine,  nno  Declace  tfjg 
clifc0  to  tfje  Cpcfc0  Q^alE  of  tlje  TSoDp  of  tlje  8)iisbanti 
upon  tlje  luHife  Engcno^cD,  Eemainnec  to  tlje  riffijt  fjtirs 
of  t(je  jpusbanD  ^  tfjep  Ijaue  SfTtic  a  Sion  Ujfjo  Dieo  toitfjoiit 
3Iirue,  &c.  anD  if  tlje  HelTo?  of  tlje  pinintiiT,  tofja  uias 
riubt  ii)eic  of  tijc  ^uobano,  o?  tlje  DcfenBant  tiifjo  mas 
rpcic  to  tbe  CCliTc,  lljall  fjauc  tfjc  tanD,  tuas  t&c  Q^ieftion  j 
antJ  it  inas  aDjiiDgeo  arjaitift  tlje  plaintiff,  nifi,  &c.  fo? 
fjecc  tDe  limitation  to  tlje  ciijljt  fr)Elr0  of  tljc  iJtisbanD, 
after  tbe  Deatlj  of  tljc  pisbanD  toitljont  JlTue,  i0  fticb  a 
fp^inuino:  afe,  luljiclj  tfje  laiu  loill  not  allotu  o?  ejcpea, 
acco?Dinn;  to  tljc  Cafe  of  Pell  anD  Brown,  2  Cr.  290.  but 
if  tiji0  ijaD  been  to  tlje  fpcti'0  $^ale  of  tlje  IJoDp  of  tlje 
iDnsbanD,  it  nilgljt  babe  been  5000,  anu  tljc  jfee  fljallte^ 
fnlt  to  tlje  2:£tltfc  in  tbe  Interim,  anD  it  fljall  be  q;ood  a0 
n  fp?in{jinnf  (life  to  take  (£ffca  aftec  tlje  €rptration  of 
tvco  iibe0  in  efTe,  tIjc  tDljicb  map  be  lyooD  bp  tlje  Eiile 
of  lau)^  fo?  a  a3an  map  make  a  leoffment  in  jFee  to 
tlje  afe  of  tbe  i;3eir0  s^ale  of  bi0  "BoDp,  ant)  tlje  ipee 

(Ijall  be  i\\  Inm  in  tljc  Interim  ;  anD  tlja'  bp  Northey  in 
t{jl0  Cafe,  fuel)  (life  mfgljt  babe  been  ffooD  bp  IIU'^  of 
Covenant,  toOei-c  tlje  Qfe  ar(fe0  out  of  tlje  (£Rate  of  tljc 
Cobenanto?,  anD  no  Cranfmutation  of  pofleOton,  a0  in 

tbe  Cafe  of  Pibus  anD  Mitford  ;  pet  per  Curiam,  it  [Q 
mo?e  Difficult  in  Cafe  of  a  Cobcnant,  tban  i\\  tlje  Cafe 
of  a  jFccffment  ^  anD  tbe  Clptnion  of  Keyling  anD  Twif- 
den  in  tlje  Cafe  of  Snow  auD  Cutler  iua0  ntirntioneD  bp 
Holt  anD  Doiben  ;,  tbe  lubicb  tone,  tbat  tbe  Dcbifc  tbere 
11330  0OOD,  be canfe  tbe  DeDifo?  bmifclf  tcolt  Boticr,  tbat 
tbe  m\lz  baD  an  Cfiate  fo^  life,  fo  it  otjgljt  of  Becefi^ 
tpto  operate  in  fmuro. 

SnD  tbi0  Cerm  JuDgment  per  Curiam  U}a0  gibtn  fo| 
tbe  DffcnDant,  fo?  tbe  limitation  to  tbe  (life  of  tbe 
t^nxQ  g^alc  of  tlje  a'oop  of  tbe  f!)n0banD,  &c.  i©  uo(D  5 
enD  per  Holt  Chief  Juftice,  tbl0  Cafe  {0  fo  tUlCD  in  i  Kep. 
135-  nnf  alfo  in  the  Earl  of  Bedford'0  Cofe  tljcrc,  130.  but 
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tlje  faiD  if  a  Hcafc  be  nianc  to  A.  fo?  life,  EcnininUct  to 
Ijfje  rigljt  ptits  of  B.  tDiis  is  a  0ooti  EcniainDEC  -,  if  B. 
biejs  before  A.  becaufe  n  particular  €(tatc  to  fuppo?t  ft ; 
cut  if  A.  Die0  in  tf)E  Life  of  B.  tlje  EcmainDec  doid,  be* 
naufc  tljcre  is  no  lp)crfon  to  taUe  it,  auo  no  particular  €« 
toate  to  fuppo?t  it :  3if  a  Q9an  covenants  to  Ifano  frifcD 
to  tbc  (Hfe  of  J.  S.  aiiB  bis  l)n\:$  after  tbe  Dcatfj  of 
J.  D.  be  continues  fcifcD  in  JFce,  anti  no  €(!ate  aitercD 
mirino;  t!)e  life  of  J.  D.  anD  if  tbe  Coljenanto?  utes,  tljis 
G)Ci'd  tiefcenti  to  bis  Jpeir  ^  but  if  be  cobenants  to  fianD 
feifeti  to  tbe  CJfc  to  tbe  C;eirs  Q9ale  of  Ijis  TBoDp,  becaufc 
tbat  no  Defccnt  map  be  to  tbe  ipcir  after  bis  Deatb, 
tbe  latD  raifes  an  Cltatc  to  btm  bp  Implication,  anD  be 
UoEs  not  remain  feifeti  in  JFee  During  tbe  life,  but  \)i$ 
Cflnte  is  immeoiatelp  put  into  an  €(late=tail,  accojDintj  to 
Pibus  ann  Mitford'0  Cafe :  "But  in  tbe  Cafe  at  "Bar,  tbcre 
is  an  erp?cfs  limitation  to  tbe  Pattp,  ano  tbcrefo^e  tberc 
fljall  be  no  afe  bp  implication,  anD  fo  tbe  afe  to  tbe  ^eiriEf 
^ale  of  tbe  OBoDp  of  tbe  DusbanD  tioiD  ^  anD  as  tbe  fitff 
ilfe  is  i30io,  fo  is  tbe  ©econo  alfo  ^  fo?  tbo'  a  Q9an  map  fi-- 
mit  a  future  filfe  upon  a  CContingent  after  a  Deatb  toitb= 
out  Jiffue,  UJitbin  tbe  Compafs  of  a  life,  as  in  Pell  anti 
Brown's  Cafe  290.  pet  a  future  CUe  to  take  Cffert  after 
a  Oeatb  UJitbout  lifliie  generally,  is  fo  remote  a  l:*)ofllbi' 
litp,  tbat  tbe  latu  toill  not  aDmit  of  it  ^  anD  tberefo?e 
it  being  bere  limiteD  after  tbe  Deatb  of  tbe  l^usbano 
tDitbout  ^llfuc,  anD  tbere  not  bcino;  anp  Ctlfate  to  fuppo?t 
it,  [fo?  if  it  baD  been  to  tbe  l^usbnnD,  anD  tbe  tpeirs 
CKjafes  of  bis  OBoDp,  EemainDtr  to  tbe  rigbt  l^cirs  of  tbe 
ij)usbanD,  it  baD  been  gooD  toitbout  €iueftion]  it  is  a  fu^ 
turc  (life  to  take  (Effect  upon  fucb  a  remote  polUbilitp, 
as  tbe  lau)  lutil  not  ailoU) ;  fo?  luDicl)  JiuDgnicnt  Uins  gi- 
Uen  fo?  tDc  DcfenDant* 


Term. 
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Peter  and  Compton. 

I.  r  1  ^  H  E  ffiluelfion  upon  a  Crial  bcfo?e  Holt  Chief 
Juftice  at  Ni(i  prius  in  an  ^ction  upon  t\)t 
Cafe,  upon  an  9gccenient,  in  which  the  De- 
fendant promifed  for  one  Guinea,  to  give  the 
Plaintiff  fo  many  at  the  Day  of  his  Marriage,  UJa0,  if 
fuclj  aorEEmcnt  ougOt  to  be  in  iiaritinQ:,  fo?  t&e  ^aninQZ 
5iD  not  Ijappcn  toitbm  a  feat :  Ctje  Chief  Juftice  ati« 
UifeD  toiti)  all  tlje  91uOge0,  ano  bp  tfje  gtcat  Opinion 
(fo?  tbece  ms  DlUecatp  of  ©pinion,  ann  bis  oton  m& 
econtra)  tubete  tbe  agreement  is  to  be  pccfojmeb  upon  a 
Contingent,  anu  it  noes  not  appear  toitbin  tbe  3gceC' 
nicnt,  tbat  it  is  to  be  pctfo?meU  after  tbe  fear,  tbcre  a 
mott  in  2:atitinff  is  not  nectfliup,  fo?  tbe  Contingent 
migljt  bappen  toitljin  tbe  fear  5  but  tobere  it  appears 
bp  tbe  iDbole  Ccnour  of  tbe  agreement,  tbat  it  is  to  U 
petfo?meD  after  tbe  fear,  tbete  a  l^ote  is  neceirarp5 
otbettDife  not. 


Z  z  Dutchefs 
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Dutchefs  of  Grafton  ^erfus  Holt. 
2.  TP  H I  s  toais  an  affije  fo?  m  ©fflce  of  Cfjief  OTIetfe 

JL  of  tfje  lining  in  R.  B.  ad  irrotuland.  J^IeaiQr  tC' 
fo?e  tl)e  ji^nijy,  vacant  bp  tlje  JDcatlj  of  ®ic  Robert  Hen- 
Jey,  in  iD&iCl)  le  tenant  fuit  mife,  per@)(c  John  Holt  Chief 
Juftice ;  anu  Upon  n  Ctial  at  Tgat,  t&e  Demanoant  maae 
^Title  bp  a  Jpntcnt  gcantcD  to  Bridgman  anH  Ijis  ii)Eic0, 
HUtdlff  t{)e  liUe0  of  Henry  Earl  of  Arlington,  Henry 
Duke  of  Grafton,  anD  Ifabel  bid  (KLIife,  to  f omntmcc  af- 
tec  tDe  Dcatfj,  &c.  of  ©tC  Robert  Henley,  qui  fuit  legi- 
time modo  conftitute  deins  le  dit  Office  •,  tlje  Connfcl  fo| 
tDe  DefenDant  OjetneD,  tDat  in  t&e  I5atuce  of  tfjc  COinij, 
tbis  Cfflce  ijs  gtantable  bp  ;lje  chief  Juftire,  fo?  tljig 
SDeSce  of  intoning  tljc  pieag  of  tbe  ming  in  tbi0  Coutt, 
id  an  Office  toljicb  Ijas  t&e  Catc  of  niafeinff  tlje  Wixit^, 
anU  Diatoing  tbe  Eeco?Ii0  unticc  tfje  Chief  juftice  -^  anD 
ail  Witii^  of  Certiorari  ate  OitESCD  to  tbe  Chief  juOice, 
anH  Ije  i0  to  certifp  t&cm,  anD  tbcrcfo^e  be  ougbt  to  baue 
tbe  Difpofal  of  t&e  ©fficc,  in  tc&icb  tbcp  are  fecpt  ^  ann 
tbep  p^ouucfti  Eeco?li0  fo?  2^0  fcar0  and  mc?e,  bp  lubicb 
it  oppeaccD,  tbat  tbe  Chief  luftice  fo?  all  tbat  Cinie  baD 
HifpofeD  of  tbt0  ©ffiCE  ^  ant  in  all  t&e  *S5?ant0  luljicb  tbep 
6aD  maOe,  V^tU  ttiece  t&efe  2UO2I10,  Cui  de  jure  pertinet 
Officium  prxdift.  dare  &  difponere  cuicunque  placuerit  du- 
rante l)i0  being  Chief  Juftice ;  anH  no  3in(fance  can  be 
giben,  tljat  tbi0  ©fflce  iDa0  euei;  giDcn  h^  t&e  lAing,  and 
enfopeD  unDcr  fucb  a  patent* 

©n  tbc  otbct:  ©iDe  tfjcp  fljetoed  a  statute  in  15  E.  3. 
in  luOicb  it  U)a0  faid,  tbat  it  belongs  to  tbe  j^ing  to 
Difpofe  of  tbe  $IDfl5ce0  of  Comptroller,  and  of  Chief 
Clerk  of  C.  B.  and  R.  B.  tijat  tbi0  statute  toag  dcclara« 
to?p  of  tbe  ancient  latn  ^  and  tbat  \i^  tins  ©tatutc  tbe 
P2cfcciption  fo?  tbe  Chief  Juftice  to  Difpofe  of  tbi0  ©f= 
fice  being  interrupted,  tbe  precedents  tbep  p?oti«ce  toill 
not  gi\)e  bini  a  5H[gbt  again  ft  tbc  ii^imr ;  and  tbougb  tlje 
<g)tatute  U)a0  repealed  toitbin  tuio  ^cars  after  tbc  C^aUing 
of  it,  pet  tbe  p^cfcription  being  uiterrupted  by  tbe  Sta- 
tute, if  tbe  ©ffice  be  not  incident  to  tbe  ©iRce  of  Chief 
Juftice,  to  be  DifpofcD  Of,  Oc  cannot  obtain  n  l^igfjt  to  it 
4  bp 
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bp  (LtfiJge  ^  nno  it  i«3  pMiii  tfjnt  tfje  ©fflcc  of  Chief 
CIcrh  in  tljc  Court  of  R.  B.  13  in  t(je  €)t<mitc  afojcuiio 
Oifpofable  lip  tljc  ll\tnnf  ^  niiD  upon  tljfjs  tijcv  p?apeD  t[je 
SDpinton  of  tbc  Court,  bcfoje  tijcp  p^occeDeD  to  ijiuc  fur^ 
tfjEt  CUtDence:  3nii  t{)e  Court  ^ccnuinDEO,  if  tljcp  (jnn 
not  anp  furtl)cr  CUinence,  nun  faiD,  tbat  it  tuas  not  tijs 
?32iict!cc  to  moue  a  [3aint,  auD  ocmano  tfje  ©pinion  of 
tijc  Court,  [lut  ti)!)eu  tOep  Ij.itje  giljcn  all  tbeir  ^uiocncc, 
tben  tbep  luoulQ  q;i\jc  tOeic  Opinion  ^  ano  t!)tp  Uiscc  aakco 
tp  tljE  Co'.irt,  If  tijci)  coulO  p^omice  nnp  3in(lancr.  tfjnt 
nftEc  this  ©tntutr,  tljc  mxQ  O'l^  5t^c»  t'Jis  Office  of 

CljiCf  Clerk  ad  irrotuland.  &c.  l)Ut  t[)Ep  COUlO  not  p?0» 
mice  anp. 

©n  the  otOft  pnrt  ittoas  anfttiercD,  t&at  tfjc  Cijief  Cictk 
is  @)it  Samuel  Aftry,  auo  tlint  tl)8  €)tatutc  inncnTi;S  Dim, 
antr  not  the  ©ffice  in  €Xucftion,  f02  Ije  is  the  Chief  Clech, 
nnD  im  picceoencc  of  the  ©fficcc  m  ducHion  ^  anH  the 
©f!iccc  in  (Clucaion  is  not  Chief  Clerk  fimpliciter,  but  fe- 
cundum  quid,  ad  irrotuland.  placita  coram  Nobis,  auD 
Das  fifti)  0?  fittp  fubaltern  Clerks,  of  tohlch  De  is  ti)z 
CCDicf,  but  (jc  is  not  the  Chief  Clerk  of  R.  B.  to  tohiclj 
it  teas  anfiDcreD,  that  ©tc  Samuel  Aftry  is  not  calleD  Ca- 
pitalis  Clericus,  bUt  Coronator  Domini  Regis,  &  Atrorna- 
tus  Domini  Regis  ad  pro;equend.  &  defendend'  pro  Domi- 
no Kege,  aiiD  UO  ^an  10  callcn  Capitalis  Clericus,  but 
the  ©fficcr  in  Clueftion  ^  upon  tohicO  the  ©pinion  of  the 
Court  beimj  DcmanUeo,  thep  faiD,  that  neither  %it  Sa- 
muel Aftry,  no?  the  ©fficer  m  €lueffion  arc  p^ccifelp  toith^ 
ill   the  allOJbS   of  the   Statute  ^   fo?  %it  Samuel  Aftry, 

thouffij  Dc  is  the  Chief  Clerk,  is  not  cailcn  the  Coief 
Clerk,  ano  the  otljer  is  not  calico  the  Cljief  Clerk  of 
R.  B.  but  ad  irrotulandum,  &c.  anO  therefore  neither  of 
thefe  ©fflcers  being  withnt  the  moms,  thep  ought  to  fr= 
pouno  the  i?3caniii5  cf  thefe  KLlo?tJ3  bp  the  eiGigc  after 
the  Q^akino:  of  the  Sttatute,  ano  thep  cannot  fljcio  anp 
P^cccUent  \DDere  this  ©fRcc  in  duelTion  Dao  been  gibcn 
bp  the  fiving  ;  but  the  ©tfice  tohich  @tc  Samuel  Aftry  Dnsf, 
lam  aLuaps  after  the  S)tatute  nifpofeu  of  bp  the  i^mg, 
ano  therefore  it  fl)all  be  taken  aiiD  intenOeD,  tDat  this  loas 
the  ©Rice  meant  bp  the  ©tatute,  ann  therefore  thep  habs 
not  niatie  a:ip  Eitle  fo?  the  Demandant,  anO  he  ought 
to  be  caUeD  ^  Out  it  uias  fato  bp  the  Counfel  that  it  toag 

z  z  2  nmz 
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nio2e  p^opcc  fo?  m  Imp,  nno  Co  tOe  Court  Hi'ieffcti  tlje 
Jiitp,  flno  tijcp  fotniD  fo?  tlje  Ccnant,  aiiD  tfjat  tfjc  €)f- 
ficEof  @tc  Samuel  ARry  tons  tlje  ©fflcE  intenDcD  lip  tlje 
Statute  of  E.  3.  niitJ  net  the  ©Gicc  of  €l)ief  Clerk  ad 
placita  irrotuland.   lipoil  iDljtClj  tlje  CoUllfel  Of  tljC  De-- 

nianDant  nt  anotljcr  Dap  offcrcD  a  Bill  of  Exceptions, 
iJiin  gaue  fo?  EeaCon,  tijat  tlje  Cjcpcfuiou  of  tljfo  %ta' 
tute  um6  n  spatter  in  lalw,  anO  tljat  tlje  Court  ouijljt  to 
IjnDc  0i\)en  tljcle  Jufgmcnt  in  it,  anti  not  to  Ijalie  Cent  it 
to  a  Jiitp,  anD  tljat  t!ji0  m^i  not  p?opct  fo?  a  Jtirp  ^  to 
tBljtclj  tlje  Court  anftDeieD  tlj.it  tljrp  gaDe  tljeic  ©pinion 
ut  fupra,  ano  rtilcti  tljat  tljc  plaintiff  cugljt  to  be  callcD, 
nnU  tljnt  tljcn  it  toniD  faiD  to  Ijc  mcic  p?cpct  fo?  tfie  Jiup ; 
ant)  tljat  upon  tfiig  at  tljcir  Jnftance,  tljc  :jurp  tea©  cljargcD, 
ctljettuife  il)e  Dnn«inDant  Ijan  been  caileD^  anU  tfjercfo^e 
tljep  rtfllfcD  tlje  Bill  of  Exceptions,  anD  fato  tOat  if  tljep 
fealcD  it,  tlicp  fljoulD  atluiotolfCge  untsec  tljcic  ©ealg,  tljat 
tljep  IjaD  cDcr  tulED  tljcir  Ctception,  toOere  tljrp  oDec  tulcD 
notljing,  toljiclj  tooulo  be  falfe  ^  anO  tljcp  (IjoulD  be  con= 
t\i\lt\i  hy  it,  fc2  tljcp  fljonio  onlp  be  cnllfD  to  anftoer,  if 
tljofc  are  tlietr  S)en(0  ^  but  tljcp  fljoniD  not  be  atiniittetj  to 
f  cnp  anp  €ljinff  containcD  in  tbe  "Bill,  anD  tftijs  toa0  tlje 
Ecafon  giben  bp  tljeni  iill,  fcii.  Dolben,  Gregory  anD 
Eyres ;  but  none  of  tljcni  iblfrtCD,  tljat  a  Bill  of  Excep- 
tions tin  net  lie  in  tljiss  Court* 

Wharton  and  Lifle  ;    de^vant. 

3.  ^T"  ^  ^  ^  ^^^^  ^^'"5  nto\]eU  agci"  in  tlje  abfence  of 

1  Holt  Chief  luuice,  it  toaS  anuitigcD  bp  Dolben, 
Gregory  anU  Eyres  clearlp,  tljat  in  tljip  Cafe,  tDliere  it 
teas  fountJ,  tljat  €toentp=f!V  fetes  onlp  in  a  I3«ni{!j, 
toljiclj  confiffs  cf  1200,  being  foton  bp  fcDcral  13afcn0 
tu:t(j  llnjc,  it  \j.a0  a  fniall  CitDe,  anti  tljep  faiD  tliat  mi- 
nut.T  decim«  fljall  bc  conftrucD  accojoing  to  tljc  Barure 
of  tl)c  Sljing,  anti  not  of  tlje  place  toljerc  it  is  fotnn ; 
fo?  if  a  ^an  concerts  arable  into  pafiure,  tlicuglj  tljc 
patfon  bas  tlje  ^itlje  of  €>\m\,  pet  tlje  CJicar  Cjall  Ijaue 
tlje  Citlje  of  C^ilU  ano  Cljecfe  ^  anD  tljo'  in  fome  pace0 
tbeparfon  fias  Cttbcs  of  fpopjf,  &c.  toijtclj  is  a  fmall 
CttDe  5  it  Uja0  im  bp  Eyres  tljnt  tDi0  luas  eftablifljED  bp 
2  fijfage ; 
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(afrtjjc  ^  niiD  00  to  tlje  •DbicSian  ttifjlcfj  iiia0  maDe,  tlmt 
it  fljail  be  a  fmaU  Cltlje  mijeii  it  is  fotust  in  fmall  Par= 
eels  ^  niiD  tIjQt  If  a  great  duantitp  of  lanO0  be  ioum 
Uiit!)  a  COiiiff  U)!)icl)  is  a  fmall  Citljc,  tfjat  tfjeii  tl)i0  fljiU 
become  a  lyicat  Citlje,  faj)  Ecafoii  of  itg  Ci'jniititp  ^  tlje 
Court  anfiuereo  that  tljis  10  not  in  t()c  Cafe  Oere,  foi 
Ocic  but  t\nentj).-fij;  ^ttcs  aie  founB  to  be  fotuii,  UJljni  tlje 
pntillj  conrilt0  of  H200  ano  tfjcfe  tuicutp=fii-  aci'C0  map 
be  Colon  bp  fojti)  feijeral  ptnfong,  one  ^an  map  fom 
fjaif  an  3cce,  nnb  aiiotijrc  a  (efllc  pnct,  30  map  be  fecn, 
a  little  part  at  tlje  €iiD  of  a  lanD  in  tlje  Ccmmon 
jficlDs  fccquentlp  ^  but  iDfjen  t()c  ffteater  pait  of  a  \^d- 
nflj  13  fofejn  UJitlj  jFlaic,  tOcn  tbep  luoiilD  confioer,  if  it 
fljall  be  gteat  0?  fiiiall  2;itf)C0  tOcic,  0,3  not ;  but  to  fap 
tijat  a  Cljing;  i0  fniaU  Citlje  (f  fo^Dn'  in  an  ©jcljarD, 
anD  ffreat  Citijc  if  foioii  in  a  Common  jficlD,  tolncl)  map 
be  on  tlje  otljci:  %iv.z  of  tlje  raeoije,  i0  a  (fcnniye  ©p^ 
nion  -^  ano  tfjctefoje  tijcp  t()oag;ljt  it  nio?e  teafonable  ta 
Oolo  tIjat  to  be  a  fmall  Cttlje,  to&tclj  (ja0  been  fo  ac- 
counteD,  a0  jftac  Ijns  been  accoioing  to  Lin  wood,  (toljicfj 
10  tDe  beff  3utljo?  tljat  tpe  Oaue)  t(jan  to  IjolD  it  to  be 
ffteat  0?  fmail,  acco2aino:  to  tbe  place  toljere  it  is  fotun, 
0?  tbc  duantitp,  iuf)icl)  10  fo  nncettain,  tbat  t!)c  lato 
cannot  Determine  toliat  toill  make  a  greater  Citlje,  o| 
tofjat  Uiill  mahc  a  fmailcr  Citfjc  ^  ano  fo  tfjep  gaue  tlnit 
SuDrjmcnt  fo?  tlje  Dcfenoant,  tIjat  it  ms  a  fmall  Citlje. 

Jones  and  Afhurr. 

I  PON  a  Crial  at  Guidhall  before  Holt  Chief  Ju- 
I  ftice,  upon  CDioence  tije  Cafe  mas,  an  $3:tion  of 
Trover  fo?  Olbcrfe  (J5ooti0  toas  b?oug!jt  agninff  tljc  Defen^ 
Daiit,  being  Sheriff  of  London  bp  tlje  plaintiff,  btinc; 
tlje  ©on  of  Jones  to'jo  mas  crecuteD  fo?  Eobberp  aim 
TSurglarp  ^  ano  being  in  Newgate,  anU  IjiS  <£>ooD0  being 
fetfeD  bp  tlje  Defenoant,  be  maoe  a  TBill  of  @)ale  of  t|)e 
*i5aoD0  mentioneo  in  tlje  Declaration,  to  tbe  Jntent  to 
make  p?ouifton  f02  tbc  plaintiff  being  bis  €)on  ^  anD  b^ 
Holt  Chief  Juftice  tbe  15ill  tjpas  ruleo  frauDulcnt,  fo? 
tDougf)  a  @alc  bona  fide,  anD  fo?  a  UaUiablc  ConQocra= 
t(on  fjan  been  gooo,  becaufe  tlje  pactp  tjaD  a  p?opcctp  in 
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tlje  QpooDS  till  Contiictfon,  ant)  oujjljt  to  be  rcnfonablp 
funatnco  out  of  tbcm  ^  pet  fuel}  n  ConDepnnce  ad  tbis 
cannot  be  intenDcD  to  anj»  otbcr  putpofc  tljan  to  p?ctiEnt 
a  forfeiture,  anti  ncfrauD  tbe  filing;  anD  Holt  Chief  ju- 
flice  fa(D,  tbat  tbcrc  ma  a  jfraun  at  Common  Lato,  as 
in  fuel)  a  Cafe  n0  bcre  5  anU  tboucb  tbijJ  "Bill  tuouID  not 
be  fcauoulcnt  agnuiiT  a  fubfequent  Doluntarp  Dtfpofal,  per 
Jones,  pet  toben  l}c  10  conU(rtED  fo?  a  fact  before  tbe 
©ale,  tljis  (Ijall  relate,  aiiD  alioiD  tljc  S^aie,  anD  na 
Countenance  ougbt  to  be  gtiien  to  fucb  a  Contribance  30 
tbi0,  \ii\)ttc  a  9i9an  Im  gaineD  an  Cttate  to  a  confiDera' 
ble  Slalue  bp  Eobberp  ^  anD  tofjen  be  10  Ueteaeo,  be  tooulD 
fftbe  tlji0  to  lji0  li^offcritp  5  ano  tljc  plaintiff  tua^  non- 
fuit. 


Term. 
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'The  King  and  St.  JohnV  College  in  Cambridge ', 

puis. 

I.     A      Mandamus  hmc;  granteO  ant  Uireacn  to  tfje 

/\  l^jefiDent  and  jfcllotoji  Collegii  Sti.  Johannis, 
F\^  &c.  ill  Cambridge,  recftuig  tljat  bj)  tlje  act 
of  I  Will.  &  Mar.  tlje  PcOOcnt  and  jTelloius! 
ou0;()t  to  tafee  tlje  €)at()0  of  Sup^emacp  ant  allegiance, 
&c.  injoineD  bp  tfjc  aa  toitljut  fuclj  a  ^inn,  &c.  ant  tfjat 
DiDecfe  jfcllotos,  fcil.  A.  B.  c.  &c.  Ijat  not  tafeen  tlje 
€)atl)0,  bj»  tu&iclj  tijeir  JFcIlotolI)ip0  became  toit  ^  but  pet 
tljcp  continucD  ant  teOtct  toitl>in  tljc  College,  ant  re* 
ceitct  tlje  P^ofitg  ant  'Benefit  of  tljetc  jrelloii3njip0,  ficut 
informamur,  &c.  upon  iDljiclj  tlje  H^iuQ;  aitt  €luecn  com- 
niantct  tljem  to  put  tljcfe  jrelloU)0  out  of  tlje  College, 
&  qualiter  hoc  breve  fuit  execut',  &c.  upon  tHljtClj  Pember- 
ton  ant  Levinz  of  Ccunfcl  ttitlj  tlje  Co1!cq;c  came  ant 
p?npet,  tljat  tljc  Court  tooulD  vacate  tlje  COcit,  quia  im- 
provide,  fo?  IjCte  IS  a  peremptory  Mandamus  gcantet  at 
ficO,  tDitljout  ffitiuQ;  tbe  jDartp  leafee  to  be  Ijeact,  o?  to 
make  a  EctUin,  fo?  tlj(0  10  a  peremptory  Mandamus, 
toltljOUt  vel  caufam  nobis  flgnifices,  or  (i  ita'eft  ;  auD  tO 
fuel)  Mandamus  tl)cp  couiD  not  mafee  anp  Eeturn,  Out 
cugljt  to  obt  p  tbe  Mtit,  ant  put  tbem  out,  tboujjlj  tbrp 
Ijao  taken  Oatl)0  ^  ant  tbcrefoijc  tljrp  pMpco  tljat  tbe 
Court  uioulD  not  compel  tbem  to  make  a  Eeturn  to  tljis 
eciitt,  fo?  it  iDoulo  be  a  Contempt  to  make  anp  Kctuin, 
nifi  tl)cp  gaue  Obcttence  to  tlje  COnt^  to  tuljicfj  it  U)a0 
anftoctct  bp  ibe  Court,  tljat  tljep  migljt  make  a  Eeturn 

to 
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to  tlje  mtiU  antJ  anftoec  to  tlje  ©ugrrrftjonsi  of  tljc 
COtit  tucll  cnouffD,  if  tljep  be  falfe  -,  niiD  tljat  tlji^  ig  not 
a  pECCniptOJp  Mandamus  fjflWng  tlje  iiiIIii2D0  ficut  informa- 
mur ;  but  Holt  Chief  Juftice  (aiO  to  tljc  Coilllfff,  return 
tfjc  mtity  anu  U)6cn  it  10  of  Ecco^ti  befor  us,  tOen  toe 
can  lutiffe  of  it,  anD  tDe  Crccption  map  be  tabco  to  yon, 
toljen  tbe  Ecturn  is  niaue ;  but  Levinz  fain,  tfjat  the 
©uitgefiions  of  tlje  Uitit  of  tljis  Court  toouio  not  be 
pcrmiteu  to  be  ttauetfeD,  no  mo?e  tban  t&e  Eeturn  ^  nnn 
tbe  Attorney  bciuQ;  in  Court,  it  luajj  maUeD  to  fjim  to 
Ijafte  a  neti)  CCLItit  ^  tlje  toljtcb  Ije  Din  not  incline  to  agree 
to,  but  pet  tDe  Court  took  Ciine  to  aDUife* 

^he  King  and  Tucker;  devant. 

2.  np  H I  s  Cafe  teas  moticu  again  tbis  €erm  bp  Le- 
X  vini,  tDljo  enDenttoureD  to  etjaoe  tlje  C]Cccption 
taken  to  tbe  Jnoictmenr,  becaufe  it  toants  contra  aiiege- 
antiae  fua:  debitum  ;  anD  Oe  faiH  tfjat  tftouffl)  tOe  Conclu« 
fion  be  not  in  fuc&  jfo?m,  pet  upon  tfte  ^ntisment  it  fuffici* 

Cntip  appear0  to  be  contra  allegeantix  fux  debitum  5  fo?  it 
iff  fniD  tbat  6e   non   ponderans  debitum  allegeantia:  fuar, 

tut  moDcD  bp  t&e  Jnffigation,  &c.  proditorie,  &c.  fo  tbat 
It  i0  neceflfarilp  to  be  intenueo  to  be  againit  W  ailcrci' 
ante ;  anD  be  citeD  tbe  Cafe  in  Dyer  $.  tobere  murdravit 

teas  belD  gOOD,  tbOUglj  it  is  not  faiD  ex  malltia  fua  pr^e- 
cogitat.  anD  tbat  tbe  82Io?D  murdravit  implies  it  j  but 
per  Holt  Chief  Juftice,  tbtS  Cafe  ba0  been  DenicD,  anD 
Diberfe  3lnDictments  DaDc  been  re berfeD  fo?  fucb  a  jfauit  ^ 
anD  Powis  of  tbe  fame  %ine  iDitb  Levinz  faio,  tbat  tlje 
ConcUifion  i0  an  9ggtabation  of  bi0  Crime,  nuD  p?o= 
pcrip  inferteD  fo?  tljat  Eeafon,  but  not  of  j3eccflitp,  but 
\iU  to  Diberfe  Claufc0  in  tOc  TBeginning;  of  tbe  jnDlff- 
nient,  tobicb  are  niferteD  by  may  of  aggtabntion  ^  but 
if  tbep  are  omittcD,  be  faio,  tbcp  mo  not  \)(tiate  tbe  S^n^ 
Dictmcnt ;  but  per  Curiam  tbe  CluUfc  fecms  to  be  of  I5r« 
ceffitp,  onD  they  mucb  relicD  upon  tbe  £Dpinion  in  Cal- 
ving Cafe  6.  Hob.  271.  anD  3  Inft.  n.  Clten  bp  Pembcr- 
ton ;  bp  tiJbicD  it  appearcD,  tijat  if  an  9ltcn  come  bere, 
anD  remain,  an  |iiD(ctment  of  Crcafon  oiigijr  not  to 
ftip  naturalem  fuum  dominum,  becnufe  bc  tuag  not  a  nn« 
tural  @)Ub|C(t  bo?n;  but  it  ougljt  to  concluDc  contra  aiic- 
4  geantia? 
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geantise  fus  debltum,  bccaufe  fje  fjai3  p?otea(oii  Decc,  aiiD 
a  local  ailcsiancc  (s  nuz  fcam  !)tm  ^  but  if  an  ^lieii  come 
Ijcce  in  an  Ijofttle  fanner,  anu  ncDec  tnas  unticc  tfje  l^^o^ 
tcction  ano  ©bcDicnce  of  tlic  fting:,  tfjcre  Ije  cannot  be 
inoictco  omnino,  but  ouffljt  to  be  tcpD  bp  i^actial  lam, 
0?  Eanfom ;  anti  Dolben  infiffcD  fttronglp,  tbat  fucb  a 
ConckiHon  cannot  be  aioen,  mo?e  tijan  tbe  COant  of 
contra  pacem,  fo?  toijicb  be  baD  Unoiun  an  |)unli?eD  SinDiS' 
mcntB  quanjED  ^  ano  pet  in  fuel)  3inUictnicnt0,  tbe  ^anncc 

of  tbC  iFaCt  10  fljeton  to  be  Vi  &  armis,  viz.  gladiis,  bacu- 

lis,  &c.  ano  notbtno:  feemeD  to  (lick  toitfj  Dolben  nnn 
Eyres  Juftices,  but  tbe  JI5umbEc  Of  p^ECcOents,  tDbcce 
t!ji0  Claufe  teas  omitteO,  as  %it  Henry  Vane's  Cafe, 
Lambert's  Cafe,  ano  a  Cafe  citcD  in  Sid.  538.  ano  Diuecfe 
otbecs  j  but  Holt  Chief  Juftice  faiD,  if  tbe  laui  be  clear, 
tbep  ougljt  to  lubgc  accojomg  to  t&e  Xato,  &c.  Curia 

advifare  vult  j    puis. 

Sands  'verfus  Child  ;  devant. 

3.  TN  tbis  Cerni  Holt  chief  Juftice  DcliDcreti  tbe  Ec= 
1  foUition  of  tbe  Court  in  tbis  Cafe,  ano  faiD,  tijat 
tbere  not  being  anp  Difficult?  \\\  tbe  Cafe,  tbep  toouio 
not  nrtyue  it  ^  but  tbpp  turce  all  of  one  ©pinion,  tbat  tbe 
SluDijment  ougbt  to  be  afficmeO,  fo?  be  faio,  tbat  tbo'  tb€ 
@uit  fn  tbe  atiniitaltp  luas  not  againft  tbe  prrfon,  vzt 
being  tljcce  ajjainft  bis  ©oobs,  according  to  tbe  Coutfe 
of  p^occEliinss  tljEte,  tbiS  is  a  euit  in  tbe  atsmicaltp 
toitbin  tbe  statute.  Secondly,  Cijat  tbougb  tbe  Defen^ 
liant  be  not  tbe  t^attp  in  Court,  pet  if  be  be  tbe  pecfou 
tobo  mobcs  tbe  ©uit,  anu  be  tbe  Caufe  of  fucb  Cbarp 
anti  Crouble,  an  Oction  lies  againft  Ijini  ^  but  tbe  main 
IDifficultp  of  tbe  Cafe  Uias,  bccaufe  tlje  plaintiff  toas  a 
tenant  in  Common  of  ibefe  ©ooDs,  ano  of  tbe  %\m 
toitb  otber  perfons,  ano  tbat  tbep  being  a  2:bing  perfonal, 
tbep  ougbt  all  to  ioin,  ano  of  fucb  ©pinion  tuns  tbe 

tobole  Court  ;  but  He  faiO,  tbat  tbis  toas  but  in  Abate- 
ment, ano  nctbing  appears  tuitljin  tbe  Eeco?o,  tDbicb  n^ 
bates  tbe  plaint  ^  anO  if  it  bao  been  pleaoeo,  be  ougbt 
to  baUc  abcrrco,  Q.uod  tempore  captionis,  anO  of  tbe  Siaion 
bjoug&t,   tbe  otbcr  Ecnnnts  in  Common,  toljo  ougbt  to 

A  a  a  join, 
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join,  were  alive  ;  fo?  thOUgO  tDcp  tDCCe  all'De  tempore  cap- 
tionis  &  arreftationis,  pEt  if  it  DoeS  not  appear  tljat  t()cp 
toecc  aliDc  at  the  $tnie  of  tlje  Action  b^ougljt,  tfje  lp)lain= 
tiff  alone  niicljt  IjaDc  tfje  action  bp  @)UiUiDojnj(p ;  anH 
t&ccefo^e  tfje  juBsnient  luag  afttmcu. 

Lane  and  Tenoe. 

4.  F)  E  R  Holt  Chief  juflice,  in  a  piea  upon  t&c  3*0 
I     of  DifcOaige  of  poo?  P?ifoner0  5  tlje  Sia  requice^, 

t!)at  Botice  be  giben  to  tbe  Crebito?0  bp  fo  manp  Dapsf^ 
&c.  tbat  Ije  intcnDs  to  tahe  'Benefit  of  tbe  25,  anD  tbat 
ije  Itjali  U  oifcljarQicD  againft  fuclj  Cteli(to?0,  to  tubom  be 
gaDe  Jl^otice ;  but  He  faio  tbat  it  io  not  riifficiciit  in  [}\$i 
l^Ica  to  fap,  tbat  be  bati  giuen  l^otice  to  tbe  lp>laint(ff  in 
t\^z  action,  in  lubicb  be  pleati0  fucb  I3lca;  but  be  otigbt 
acco^Dino;  to  tbe  act  of  Car.  2.  to  auec  tbat  be  ban  giucii 
jeotice  to  tbe  partp  at  tobofe  ©uit  be  toa0  committcH, 
tbo'  \iz\iz  not  plaintiff^  fo?  tbi0  10  e)cp?eflp  requiceD  bp 
tDe  faiD  act ;  le  quel  nota. 

Reeves  and  Pepper. 

5.  F)  E  R.  Holt  Chief  JuHice,  jn  manp  Cafe0,  tfiouffO  a 
1     %m  picao  a  Cbing  \xiW^  map  be  giuen  i\\  €M\' 

Hence  5  pet  tbis  fball  not  amount  to  a  general  ^^t,  a0 
tobece  tbe  piea  ffoc0  t^^  llUv  of  Confcfllon  anti  auoiO- 
ancc,  a0  in  Crefpaf©  uibete  tbe  Defenbant  acl^notuieDgcs 
tbe  (plaintiff  to  \)i\Mz  a  goon  CauCe  of  asion,  unlcfs  fo? 
tbe  scatter  lubicb  tbe  Defenbant  ba0  pleaDctJ  in  Oi0  plea ; 
in  fucb  €afe  He  faio  fucfj  |!>lea  ^<x\\  not  amount  to  a  ge^ 
neral  Ifliie ;  Qiiod  nota. 


The 
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^he  Company   of  Cutlers  in  Yorkfhire   'verfus 

Ruflin  j  puis. 

6.  IN  an  Action  upon  a  private  Aft  of  Parliamenf,  fO|  a 
1  pcnnitp  (n  tijat  39  fo?  tetatninor  an  3pp?ent(cc  a^ 

gainft  tt)e  39  ^  per  Holt  Chief  Juftice  &  totam  Curiam, 

toljrrc  tlje  Statute  gii}E0  a  penaltp  to  tfje  partp  eticUro 
to  bf  rcc  iJEtcD  bp  Action,  TBiU,  pialnt,  &c.  tijii  bcuitj 
a  Dutp  to  tOe  lS)artj)  ijeCcD  before  t&c  aaion  bjougDt,  \)z 
flj.ilt  ba\)c  Cofls  againff  t&e  Defenbant,  brcaufc  fjc  10 
put  bp  tbe  Dcfenbant  to  tljc  Cod  anb  €roubIe  of  a 
%w\x  ^  but  m  a  Tam  quam,  oi  otbcc  populac  3aion, 
tobcrc  tbe  Dutp  10  not  MtU^,  till  tbe  ^utt  o?  Jnfo^ma- 
tiou  b?ougl)t,  tbccc  bi0  Jntctea  comniEncing;  bp  tbe  ^uit, 
ano  not  bcinff  a  Dutp  bffteb  before,  tbere  be  fljail  not 
babe  €off0  atjainft  tbe  Defenbant.  10  Rep.  Pinfoid'0 
Cafe  115.  North  anb  wingates'0  cafr,  i  Cr.  559. 

Pope  and  Hayman. 

7.  IN  an  Action  apinlf  a  8>betifF  fo?  bi0  iFces  5  it  toa0 
I  ohierteb  tbat  tb!0  tt)a0  a  Ca.  fa.  tbe  lobicb  b]a0  not  a 

@)ati0faction,  ano  tbat  tbe  €>bctiff  toa0  not  to  babe  a 
ifee,  but  upon  a  @)attsfnct(on,  anb  tbe  ©tatute  boc0  not 
gibe  nnp  fee  to  tbe  ®bcctff,  but  onfp  pci:n)it0  bini  to 
take  a  jTee  not  rrcecbing  fucb  a  Eate  5  anb  if  tbe  ©bcriif 
in  tbi0  Cafe  (ball  babe  a  fee  upon  a  Ca.  fa.  tbcn  if  tioo 
are  bounb,  aiiD  JuDgment  affainft  botb,  ann  tbcp  are 
botb  taken  in  Crecution,  onb  fo  ttoo  jFcf0  to  tbe  S>be' 
riff,  tobere  tbe  pattp  bi^s  not  anp  8)ati0faction  ^  fo  tf  a 
9^m  be  taken  in  (Ctecution  anb  bic,  a  Fieri  facias  fljau 
BO  ajjainff  tlje  (SOOD0,  anb  upon  t!j!0  tbe  ©betilf  (ball 
babe  a  ifee  ^  anb  if  be  (ball  babe  a  jfce  upon  a  Ca.  fa. 
be  Qjall  babe  ttoo  jrcc0  in  fucb  Cafe  alfo  :  OBut  per 
Curiam  tbc  {Ilfage  \)i^  alioapa  been  fince  tbe  Statute  of 
28  Eliz.  to  take  a  Jfec  upon  a  Ca.  fa.  anb  fucb  a  jfee 
10  adouicn  to  tbc  ©bctiff  fo?  W  Crouble,  tolr.cb  be  bab 
in  tbc  Cvfcution  5  auO  tbcrcfoje  if  tbcre  be  a  fccono  €U' 
cutt  n,  be  ougljt  to  babe  a  iFcc  fo?  tbat  alfo,  fo?  bi0 
Crcublc,  a«S  lucll  a0  fo?  tbe  firff  ^  anb  per  Holt  Chief 

A  a  a  2  Juftice 
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Juftice,  an  asioit  Uioulti  lie  fo?  \M  Iec,  fo?  t&e  laio 
pecmittino:  Dtm  to  tahe  it,  maUcsi  it  a  Dutp  5  nnd  it  luaie; 
faiD,  aiiD  (imtn  in  tins  Cafe,  tljat  tfee  Statute  in  t&e 
p?intfD  T5oofe0  i0  miflafecn,  fo?  tlje  Roll  ig  Anno  Eliz. 
28.  ano  tlje  s>tatuie  ijjAnno  29. 

Somers  and  Houfe. 

8  XT'OU  are  a  Rogue,  and  broke  open  an  Houfe  at 
\  Oxford^  and  your  Grandfather  was  forced  to 
bring  over  50  1  to  make  up  the  Breach  ^  after  a  CIcrDia 
fo?  tijc  ipiaintiff,  it  teas  moUFH  in  aircK  of  luOffinent, 
becoufe  Rogue  ii3  not  rttionabic  ;  anD  breaking  open  the 
Houfe  toaS  but  a  Ctefpafe,  and  making  up  the  Breach 
migbt  i)C  rcpaitino;.  "But  tbe  Court  fcemcD  econtra,  fo? 
upon  all  tlje  Uliom  togctljcr,  a  fi^an  tuijo  beatD  tijcm 
cotUD  not  intent)  ottjct  tljan  tfiat  Ije  meant  a  feloniou0  'Bjeali- 
ins  of  tfjc  l^oufe,  fo?  tfjc  03?eabtnff  30  a  Ct cfpaffec  couiD 
not  ninke  Ijini  a  Eogue  ■,  nno  tljourrl)  in  tfje  o(ii  'Boofe0 
tbe  Eule  tijas  to  tafee  ttje  C(IIO?n0  in  mitiori  fenfu  ,  pet 
per  Holt  Chief  Juitice,  tl)fp  tDOUlD  ffttie  a  f  about  to 
mo^tiS,  anD  toouID  QM  ©attsfaaion  to  tljem,  toijo  are 
Ijurt  in  tljeir  Erputatlon,  anD  ujouID  take  mo}tts  in  a 
Ccnmion  %tnk  acco?Dlng  to  tlje  bulgar  JntrnDuieiit  of 
tlje  l?p=@<tanDfr0  ^  anD  tfjc  Rule  de  mitiori  <enfu  is  to  be 
tniDttttooD,  toljere  tbe  2Ilc?D0  in  tljrir  noturol  3^mpo?t 
arc  Doubtful,  anD  cqualip  to  be  unDctftooD  in  tlje  one 
©enfe  as  lucil  as  tlje  otljer  ^  nno  after  it  teas  aDiuogeD 
fo?  tbe  l^lainttff  ^  fc?  tbe  'B?eafein0;  of  an  ^oufe  is  lelo-- 
np  toitbout  CletjtP,  b^  tbe  Statute  of  i  E.  6.    19  par.  10. 

anD  It  is  in  a  common  Acceptation  to  be  unDetflooD  of 
fiicb  a  "B^ealiiug  tubicb  is  jFclonp, 


Harding 
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Harding  and   Salkeld. 

9.  IN  an  a^ion  upon  tfje  Cafe  atyninff  tOe  DefcnlianE 
1  fo?  <^ooD£i  folo  5  (je  came  aitu  pIcaDcD  in  "Bac,  t&at 
Ije  luas  Crccuto?,  U)l)cte  tljc  Iplaint.ff  Ijan  cljargcD 
%m  as  aDnitniRratoi ;;  aim  upon  a  Dcnmrrci:  atJiuugcH 
fo?  t[)e  iij»!at{it;ff,  fo?  it  \pas  but  in  9batfmcnt  ^  fo?  tlje 
fatter  i0,  if  ye  be  cfjargeable  o?  no  ^  ano  tijo'  it  loas  faiD, 
tbat  tDi0  toas  tufU  pleaDcD  in  "Bar  to  tbc  3cti0n,  as  itt 
Robinfonj  Cafe,  5  Rep.  52.  anU  tbat  upon  Cutbence  upon 
Ne  unque  Executor,  be  map  gibe  UrttTs  Of  abminiRra- 

tiOfi  i\\  ]??00f.  Dyer  50$.  tl)iS  ^^^aS  benifb  per  Holt  Chief 
Jultice  anb  Eyres,  ceteris  tacentibus ;  anb  Holt  faib,  tfjaC 
t&!0  nofo  itbffantJtng,  be  fljaUbe  cbargcn,  but  l^z  faiD  it 
is  OtOettDtre  of  letters  ad  colUgend.  bona  defundi ;  but 
iPbcre  one  fues  as  Ctecuto?,  tbe  Defcnbant  map  pieaD 
bp  enap  of  Eftoppei,  tbat  be  tons  aominifftato?,  &c. 
5  Rep.  32. 


The  Company  of  Poulterers  'verfus 


10.  T jl^btgrnrnt  upon  tbe  Statute  of  E.  6.  fo?  3!nn;ro(nng:, 
1  ann  Gji'tDS  tbat  tbe  Defcnnant  bab  enffioiren  tre- 

cent.  &  oftagint.  aves,  Afiglice  Turkeys  5  an  CVCeptlon 
teas  taken  becaufe  Aves  is  uncertain,  anb  tbe  Anglice 
toill  not  fupplp  it,  M)tn  tbere  is  a  p?op£c  Latin  2Ho?0, 
&c.  Jn  anftner  to  tbis  tbe  Cafe  of  Holton  anb  Kaworth 
in  Htrdrefs  \>jas  Ctteb,  tobere  Vinum,  A»glice  Canary- 
Wine,  toas  bcID  ffOoD  ^  tben  it  mas  objcrteD  tbat  O^iaginc. 
is  ill  ano  infcnflble.    Curia  advifare  vult. 


Leonard 
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Leonard  and  Beech. 

11.  A  N  3info?matton  upon  tlje  @tatute  of  i  Jac.  c.  22. 
l\  becnufe  tfje  DefcuDant  aiiocavit  &  figiilavit  vi- 

gjnt.  coria  tannat.   Anglice  tanned  Skins,  not  bEinjj  0000 

anD  fuflSclcnt,  atio  Oc  uiao  con^(5fcD  of  Nineteen  ^  ano  fa 

ffiljcii  againll  (jim  (11  Damages  to  tfjc  Jnfo^mec ; 

it  tDa0  nioDcO  in  arreff,  tijat  tijc  Jufo^niiitioii  Ocmor, 

tijat  be  fUCb  a  Dap  figillavit   &  aiiocavit  fO  mailp   coria 

tannata  ;  tbts  ouffbt  to  bc  tntcnDcD  but  one  aa,  aiiD  one 

C>ffence,  ft  not  being  faiU,  &  diverlis  diebus  &  vicibus 
tani  antea  quam  poflea ;  anU  it  being  but  one  ©iTfnc e,  be 
ougbt  to  forfeit  but  one  penaltp,  fo?  be  niigbt  feal  tbein 
alt  togetbcc,  anD  of  fucb  ©pinion  tons  JuOice  Dolbcn  ac 
firft  i  but  tbe  Court  tooU  Cimc  to  aDbtfe,  ano  confult  tbe 
S)tatute  ^  anD  after  tbep  ruled  tbemto  be  febcral  S)ffence0, 
ano  fo  feberal  ^cnaltie0  incurrco  ^  anD  tbej'  belD  tbe  Of- 
fice of  %zut\iti  anD  ^ealec  to  be  but  one  ©nice. 

Prigge  and  Adams ,  puis  ^  dcvant. 

12.  TN  an  2^m  of  Crefpafjj  anD  falfe  Simp^ifonmcnt, 
1  the  DefenDant  lUffififD  unDci;  a  Ca.  fa.  out  of  tbe 

Court  of  Brittol  5  tlje  Iplainttff  replies,  anD  pleabs  a  pri- 
vate Aa  of  Parliament  foi  eretting  Of  a  Court  of  Con* 
fcience  in  Briftol,  anD  fi)tm  tbat  tbe  DefenDant  baD  re-- 
cobereD  but  5  s.  Damages,  anD  50  s.  Cods,  anD  tt)cms 
tbat  be  baD  arrcfteD  tbe  plaintiff  upon  tbis,  contcarp  ta 
tl)e  9a  j  to  tnljicb  tb**  DefenDant  refoincD,  upon  tobicb 
tbe  plaintiff  DcmurreD  5  anD  it  toas  argucD  fo?  tbe  plain* 
tiff,  tbat  bae  tbe  act  is  in  tbe  iQegatibe,  anD  tberefoje 
tbe  3luDgmcnt  boiD  ^  anD  tbe  JuDgment  being  boiD,  tbe 
Pjocefs  upon  it  is  not  tuarranteD  ^  anD  tbougb  Botice 
Is  not  alleDgcD,  pet  tbis  being  a  !Laiu  tubieb  concerns  tfjc 
©obernmcnt  of  Briftol,  tbcp  \n\)0  libe  at  Briftol  ougbt  to 
take  j^otice  of  it,  fo?  it  is  lex  loci  as  to  tbem  5  tljouglj 
tbe  Courts  i)cte  ougiit  not  to  tabe  J^otice  of  it,  toitbout 

pleaDIng  of  it,    tObiCb  feemed  to  be  admitted  5  but  tbc 

Doubt  was,  tbo'  tbat  tbc  Couit  bcloti)  ougbt  to  tafee  J!2otice 
of  tbe  aa,  UJijlCb  Is  Lex  locl  there,  pet  tbe  Court  feemeD  to 

I  tbinfe. 
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tljink,  tfjat  tfjcp  oiig&t  not  to  tnfee  jQoticc  of  Faas  with- 
in the  Aa,  00  tljat  tljc  DcfcnOant  tOcre  Uias  an  Jnfjabi- 
tant  of  Briftol  ;  ailD  another  Doubt  was,  if  tljC  Part? 
ouffljt  not  to  come  in  faefo?e  JuDGniEnt,  ano  p?ap  tOe  "Be* 
nefit  of  tlje  9S,  fo?  Ije  mtrjOt  toabc  tlje  TBencfit  of  it  ^  aiiD 
upon  tl)t0  a  Clucftion  toas  how  (jc  map  come  in,  not  fja» 
Ding:  a  Dap  in  Coutt^  but  it  fecm0  in  fuc&  Cafe,  tljat 
tbccE  ougOt  to  be  an  €ntcp  upon  tfje  Koll,  tfjat  tbe  t>e- 
fentiiint0  p?apcD  tljc  TBenefit  of  tlje  aa,  fo|  ot&ertoife  tbis 
coulD  not  appear  upon  Crco? ;  anD  another  Doubt  toa0, 
if  tbc  Jutjgment  in  tbi0  Cafe  be  ftoiD,  o?  iioioable  bp 
picatJino:,  a0  in  tbe  Cafe  of  a  'Bono  upon  tbe  Statute 
of  H.  6.  to  tOe  ©bEttff,  01  of  an  Utlagary.  Curia  advi- 
fare  vult  5  puis. 

Anonymus. 

1 5.  T^  H  E  Dcbifee  of  a  Ectierfion  b?oug|)t  an  ^Sion 
1  of  CoUenant  fo?  9rceataffe0  of  a  Kent  incurcen 
after  tbe  Dcatb  of  tbe  Ceffato?  againff  tbe  Defenuant, 
iDbo  ttia0  ^ffigiiee  of  a  Cerni  5  tbe  DefenDant  plcaDS, 
tbat  after  tbe  ai-rearaijeg  incurreD,  anD  before  tbe  aaion 
b?oufl;bt,  tbdt  tbe  plaintiff  baH  aflipcD  tbe  Kcberfion, 
&c.  to  lubicb  tbe  plaintiff  uemurreo,  anD  it  toas  aOiuDfl:= 
ED  fo?  bitn,  fo?  tbe  3rrcara5e0  toere  a  tigbt  UeffcD  anD 
attacbeD  in  bim  bcfo?e  tbe  affignment ;  tbe  toljicb  Dc  fl^all 
not  lofe  bp  tbe  aflignment* 

T'k  Company  of  Cutlers  'verf  Ruflin ;  devant. 

1 4'  ^T^  H I  s  Cafe  teas  moljeD  again  fo?  Ccffs  ^  anD  it 

X  txins  obfeofcD  on  tbe  otber  SiDr,  tbat  tbts  being  a 
Cbiiig  netolp  crcatcD  bp  tbc  Statute,  Coft0  fljafl  not  be 
ffiUen ;  but  tDbcre  a  S)tatute  i0  aODitional  to  an  33!on 
giUen  h^  tbe  commons  aw,  tbete  tbe  partp  fijaii  babe 
€0(10,  anD  UJitb  t!)i0  Diberfitp  tbe  0500110  are  reconctleD, 
30  Coke  faiD  in  Pinfold'0  Cafe,  10  Rep.  anD  80  to  North 
anD  Mufgrave"0  Cafe,  it  inag  faiD  tbat  Juftice  Berkeley 
was  econtra,  nnD  tbe  Ecnfons  of  tbat  Cafe  ate  not  una- 
nimPU0  s  anD  it  toas  faiD,  tbat  tbc  Cafe  bere  10  lifee  to 
aa(on0  of  Debt  fo?  treble  Damageg  fo?  CitD£0  upon  tbe 

Star. 
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Stat,  of  2  E.  6.  toljere  CoO0  Ojall  not  be  jjiUen,  fo?  tftcre 
if  3ui>fftwcnt  lie  bp  DEfnult,  tDe  ©urn  DcuianDcD  G)n\l  be 
tecoDcrcD,  tcltljout  a  Kltit  of  Cnquicp,  2  Inft.  289. 
I  Roll's  Abr.  516,  S745&C.  15111  per  Curiam  GEoRS  fljall 
le  ffi^cn  in  tljlo  Cafe,  fo?  it  being  a  Dutp  it  ij3  DcnianD« 
able,  anD  €000  fljall  be  giucn  fo?  tije  Delap,  tobicb  tbe 
Dcfenbant  ba0  giuen  tije  I2)laintiff  in  not  paping  it  upon 
ti)c  Dcniano  ^  but  in  tlje  Cafe  of  an  information  o| 
action  popular,  tljcre  tbe  pattp  i0  not  intitleo  to  tlje 
i^onep  before  tbe  3info?mation,  auD  tljcrefo?e  Ije  cannot 
UemanO  it  5  anD  in  manp  €afe0  if  Cofl0  (l^cuiD  not  be 
0iben,  tije  S)tatutc  UioulD  not  be  obfetDeD  j  fo?  loljo  tooulo 
commence  n  ©uit  fo?  a  fmall  penaltp,  in  toljicb  be  fljall 
be  a  loofcc  Ijlmfclf  f  anb  tljep  ()aUe  giuen  Coflg  in  a 
lifee  Cafe  latelp,  bcttoeen  Collins  and  the  Mayor  and 
Commonalty  of  Plimouth  5  auD  fo  t^cp  ruled  €0110  in 

tbis  Cafe. 

^he  King  verf.  St.  JohnV  College  in  Cambridge ; 
fuis  ^  devant. 

15.  \  N  D  noto  tlje  Attorney  General,  the  Solicitor, 
£\  anD  Williams  came  anD  complaincD  of  an  3!ttc» 
BUlaritp  in  tbe  DefenDantg,  fo?  tbep  Ijaue  raaDe  a  Eetucn 
toitljout  fijjning  of  it  ^  fo  tljnt  it  Doe0  not  appear  to  be 
tbe  Eetutn  of  tbe  College,  but  it  migbt  be  fent  bp  tlje 
Carrier,  anD  migbt  be  mnoe  in  a  ^Tabetn  bp  anv  Pcrfon, 
00  luell  a0  tljofe,  to  tabom  tDe  Mandamus  i0  DireaeD  5  fo? 

it  i0  DircrteD  to  John  Goar  Prxfidi,  Sociis  &  Scholaribus 
Coll.  Sti.  Johannis    Baptifta;,  anD  It   OUffljt  tO  be  figneD 

auD  fubfcribeD  bp  John  Goar  at  leaft,  fo?  be  10  particu- 
larlp  nanicD  ■■>  anD  to  tlji0  tbe  Court  inclineb,  fo?  t&o'  it 
U)a0  aomitteD  tljat  tljcp  necD  not  put  tbctr  Common  €>eal 
to  tbe  Eeturn,  prt  be  being  partictilarlp  nameD,  it  10 
rcafonable  tbat  be  ougbt  to  fubfcribe  tbe  Eeturn,  bp 
iDbic!)  it  migljt  appciit  to  be  tbe  Eeturn  of  t&e  partle0, 
to  tobom  it  toas  DireaeD  ^  but  it  toa0  faiD  on  tbe  otbec 
€)iDe,  tbat  fo  it  i0  in  (Effca,  fo?  it  i0  enDo?fcD  upon  tbe 

Eeturn  Refponfio   Johannis   Goar,    &c.    tbe  ^nrtie0   to 

M)it\)  tbe  Mandamus  i0  DitcftcD  in  tDe  fame  fixao?D0  of 

tbe  Dircaion  5  anD  upon  iooliing  upon  it  tDe  Court  tocre 

fati0fieo,  anD  tDe  S^otion  of  tDe  J^ing'sf  Counfel  tnag 

2  tDougljt 
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tfiougljt  unnecEirarp  ^  fo?  tlje  Ecturn  bctiiQ;  filed,  t&ep  ajail 
be  eRoppcD  to  fap  tfji0  luas  not  tljeic  Eetucn,  it  being 
maoe  in  tijcit  Bamts  5  ant  if  anp  otljcc  baD  matie  it  foi 
tijcm,  tijcp  inifiOt  DaDe  tbeic  licmcQp  bp  Miction  upon  tlje 
Cafe* 

YaxleyV  Caje. 

16, 'VT'Axley  1ra<j  CommitteD  bp  tDe  Secretary  of  State 
i  fo?  tefufing:  to  anftoer,  if  be  luag  a  Jefuit,  Se- 
minary, 0?  Mailing  Prieft  ^  anD  it  1030  EjCCCpteD  tO  tfje 
Cuttiniitment  5  Firit,  €bat  t&e  Stat.  35  Eliz.  Par.  II.  is 
ffcneral,  by  thofe  who  have  Authority  5  ano  it  not  bcino; 
crp?cf0  anD  certain,  it  ougbt  to  refec  to  tbe  Stat.  27  Eiiz. 
cap.  2.  par.  13.  tt)t)iclj  is  that  a  juftice  of  Peace  may  com- 
mit him  ;  anU  tljercfo^e  thofe  having  Authority  Qjall  be 

unnetffooD  bp  Reference  to  tbofe  nientioneD  in  tljis  Statute 

of  27  Eliz.  anO  not  to  the  Secretary  of  State  5  anD  it  DOCS 

not  appeat  bete  tbat  be  loas  a  3Iu(iice  of  tbe  ^eace* 
Secondly,  Cbe  (KUatcant  is,  till  he  ihall  be  difcharged  by 
due  Courfe  of  Law,  ftibece  tbe  ©tatutc  is  tbat  be  OjnU 
bz  conimttteD,  tberc  to  remain  Uiitbout  "Ball  oi  $^ain- 

p?ife,  till  he  (hall  make  a  diredi  Anfwer,  if  he  be  Jefuit, 
Seminary,  or  Mafling  Prieft  ^  anD  tbtS  beinff  a  particular 

9utbo?(tp  ongbt  to  be  purfucD,  anD  Diietfe  Conmittments 
bp  Conimidioncrs  of  'IBanUrnpts,  &c.  ijabc  been  Dif- 
cljargeD  fo?  tOis  Caufe  ^  anD  tbo"  it  toas  anftaeceD,  tbat 

till  he  (hall  be  delivered  by  due  Courfe  of  Law,  ig  tanta- 
mount as  to  fap,  till  he  has  anfwered,  anD  fo  has  been  de- 
livered by  due  Courfe  of  Law  ;  non  allocatur;;  fO|  tbts  iS 
in  tbe  jQature  of  a  Conbiction,  anD  tbe  partp  is  in  €tt^ 
cution,  till  lanfiuer  mate,  anD  tOerefo?c  be  toas  DifcbargcDi 
but  tben  tbe  Court  ej:amineD  bim,  if  be  toas  a  Jcftut, 
©eniinatp,  o?  9i3a(nncs:  Elicit  ^  anD  be  faiD  tbat  be  laas 
not  agkeD  t&is  €lueiIion  upon  i)i^  Commitment,  and 
tberefo?e  tbis  inas  tbe  fittt  Cime,  tbat  be  bao  anftoereD  to 
tbis  Clucttion  ^  anD  be  maDe  tbis  anftuer,  That  he  wo/iid 
make  fuch  Anfwer  as  he  ought  upon  his  Trial,  and  fiid 
that  he  was  not  a  Jefuit,  Seminary,  or  Mafling  Prieft  5 

anD  be  toas  DifnitlTeD* 
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The  King  'verf.  the  Inhabitants   of  Derby. 

17.  TV /f  ©UEtJ  to  niiofl)  an  3inliignicnt  agafnfl  m'tierfc  3Itt« 
iVl  Oabitnnt0  (11  Derby,  fo?  rcfurmg  to  meet  aiiD 

nialte  a  Eate  upon  tOe  feucral  l^arillics  in  Derby,  to  pap 
tijc  Conffablcs  diT  ■■>  Fir^t,  isecatife  tfjep  are  not  corn* 
pellable,  but  tfje  @)tatuie  onip  faps,  tJjat  tljcp  may,  fo 
tljep  Ijaue  tljcic  election,  ano  no  Coect(on  Ojall  be  ^  non 
allocatur  ^  fo?  may  in  tfje  Cafe  Of  H  pubKcfe  ©fficec  10 
tantamount  to  rtiail  ^  anB  if  be  Doe0  not  Do  it,  be  (ball 
be  pinnfljcD  upon  an  3nfo?niation  5  anu  tbo'  (je  map  be 
conimanDEO  bp  a  mm,  \.W  is  but  in  aggravation  of  bi0 

Contempt.     Secondly,  CbiJj  IS  to  be  mane  in  Hotchpot, 

to  make  a  Eate  fo?  all  tbe  l^arifljcs,  ano  tbi0  tbcp  can= 
not  DO,  fo?  but  onlp  fome  of  tbe  pactfl)c0  are  liable,  anO 
it  mop  be  tbat  tbep  baftepaiD,  anDnotbino;  10  in  actear, 
anD  notbing;  appear©  to  be  in  arreac  at  tbe  C(me  of  tbe 
airelfmcnt;  non  allocatur  5  fo?  tbe  Eate0  (Ijall  be  appfieO 

febftallp  reddendo  fingula  fingulis ;  auD  if  tbep  ate  UOt 

fatisfieD,  tbep  migbt  ocmut  to  tlje  JnUtatnent ,  but  t&e 
Court  tefufeD  to  quaflj  it. 

Villa  and  Dimock. 

18.  A  N  9aion  upon  tbe  Cafe  toa0  fa?ou0ljt  h^  m  €p 
l\  ccuto? fo?  mo}h.  Done,  anD  Sgaterial0  founD  fo? 

tbe  DefcnDant,  bp  tbe  Ceffato?  of  tbe  plaintiff;  tbe 
DffenDant  plcaD0  tbat  tbe  jFatbcc  of  tbe  plaintiff,  tuba 
tDa0  tbe  Ceftato2,  anD  tbe  plaintiff  tuerc  alien  Enemies 
bo?n  at  fucb  a  place,  unoct  tbe  ©beDience  of  Lewis  tbe 
French  l^ino:;  Judgment  fi  adio ;  to  tnbiCb  tfje  plaintiff 
DcmurrcD ;  anD  oDfuDgcD  fo?  tbe  plaintiff  ^  to?  it  i0  not 
njEUin  tbat  tbe  Cenato?  DiD  not  Die  bEfo?e  tl)z  mat  -,  fa 
tbat  tbe  plaintiff  migbt  be  Cjcccuto?,  anD  tbe  9ftfon  at' 
tacb  in  b'.m  bEfo?e  tbe  Celiac  \  ano  tben  being  Deao  bcfo?e 
be  became  an  alien  Enemy,  be  niiffbt  baDc  an  Cjcccuto?^ 
anD  tbe  aaion  being  en  auter  droit,  it  l^all  be  maintaiiuD, 
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Robinfon  and  Watkins. 

iVX  binfon  anO  Watkins  COttlCiS  before  potll'  tOjD« 
(Dtp  upon  a  Eetlltll  to  a  Habeas  Corpus,  DircScD  to  tfjc 
S^apoi,  aiDccnicn,  anti  SDeriffs  of  London,  comraanD^ 
mw,  tijcm  to  bjino;  before  pour  lojufijip  tfje  ISodjj  of  Phi- 
lip Watkins,  toptljcc  tultO  tljc  €m{z  of  fji£S  Caption 
ano  Detainment. 

90P  lo?D,  tlje  Eeturn  fet0  fojtfj,  tljat  tlje  Cltp  of 
London  10  an  anticnt  €itp,  ano  tijat  luitfjm  tfje  faio  Citi> 
tfjere  10  ano  batO  btzw  a  Cuftom  C'.nie  out  of  ?i9(n&, 
tbat  if  anp  tlje  €uttoni0,  in  tlje  fattj  Citp  obtatncb  anD 
ufeD,  U)cre  in  anp  pact  OarD  0?  DefeStUe,  0?  anp  CDiuffS 
in  the  lato  Citp  netolp  acifing:,  luljerc  Ecmeop  before  tijat 
Ctmc  toa0  not  o?liaineri,  fljoufo  neeti  amendment  ^  tfje 
a9apo?  ann  aiDcrmen  fo?  tlje  Cimc  being;,  tuitb  tlje  ^ITent 
of  tbe  Comnionaltp  of  tlje  faiD  Citp,  map  ojDain  fit 
EemeDp  tljeccunto,  a0  often  as  it  fljouia  feem  cjcpebient, 
fo  a0  fuel)  ©?binance  be  profitable  to  tDcic  il9a)cffie0,  fo? 
t[jc  profit  of  tbe  Clti?en0,  ann  agreeable  to  Eeafom 

St)p  lo^ti,  tlje  Eeturn  fuctbet  rct0  fo?tO,  tljat  t(jf0  Cii- 
(!om,  anD  all  otljec  Cul!om0  of  t&e  Citp  mere  conRcmea 
t^  parliament  in  tbe  fcbentb  ^car  of  R.  2.  anD  tljat  in 
a  Common  Council  bclti  acco^Dino:  to  tbe  Cuflom  of  tbe 
Citp,  upon  tbe  Cljtrtecntb  Dap  of  March,  in  tbe  Sbict^- 
fiftb  fear  of  t&e  Eeiljn  of  H^ing;  Charles  the  Second,  re-: 
citino:  tbat  bp  tbe  antient  Cbncter0,  Cuflom0,  lcan= 
cbife0,  ann  lL'.bertic0  of  tlje  faiD  Citp,  tbe  C|9apa?  anu 
aiDctmcn,  toitb  tbe  aiTent  of  tbe  Commonaltp,  are  to 
make  I3p=lauj0  fo?  pjebentino;  all  djino;0  lubicb  map  arife 
loitljin  tbe  Citp,  tcnbiiig  to  tbe  |>urt  0?  p^ciubicc  of  tbe 
Ctti?en0, 0?  of  tt)e  people  rcfo?ting:  to  tbe  Citp,  o?  to  tlje 
Crabe  tbereof*  Sno  furtber  recitino;  tljat  E.  ^.  (inter 
alia)  grantcD,  tljat  if  anp  Cuftom,  (n  tbe  faio  'tit^  ufeD, 
p?obc0  barb  c?  bcfcrtibe  ^  anO  fo  rccite0  tbe  Cuftani 
nicnttoncD  at  firft  of  p^obibinQ;  EcmeDp,  to  be  conficmcD 
bp  tbe  Cbartcr  of  Edward  the  Third.  3nD  tbcn  furtber 
recitinrj  tbat  tbe  515umbfr  of  C)acltncp  Coacbe0  D^ibmo:, 
ffauDiiio:,  0?  toaiting;  tuitbtn  tbe  Citp,  10  grcatlp  incrc.ifeti 
nno  become  fo  manp,  anb  tbe  Streets  ano  common  Paf^ 
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fagcjj  of  tljc  €itp  lire  fo  fillen  anU  peffercD  bp  tlje  D?i- 
l)(nt5  nnu  ©tantJtng  of  fucf)  C^acktiej?=Coac()E0,  tijat  t!je 
Citizens  niiD  lp)cople  tcpnicftiff  to  tlje  citp  arc  (ilnD^eD, 
anti  tljc  CriiBc  of  tijc  Citp  tOercbp  p?e|uniceii  5  fo?  t&e 
tcnicDping  idIjicD  jncoiiUEiucncice,  atiD  tljat  r!)acfenrp- 
Conc()E0,  to  bt  tmpIopED  tuttDin  tfje  Citp,  map  be  rcHiiccD 
to  a  convenient  iRumbet  ^  anD  tbe  pcifons  c?(biiig  fucD 
Jpackncp  GToacbES  map  be  unDcc  fonie  Regulation  anD 
©oUEtnnunt,  agreeable  to  lubat  batb  been  altcabp  p^o* 
DiUeD  concerning  Catrg,  €art0  antj  Carmen  ;  3it  toasi 

enaded  and  ordained,  Ctat  from  anD  after  tOe  firft  Day 
of  May  tijen  nejct  cnfuing,  tfje  JQumbet  of  f^ulmty-- 
Coacbe0,  to  be  ufro  ant>  emplopcn  toitljin  tbe  Citp  ann 
Libettic!3  tbercof,  fljoulD  not  erceeD  400.  ^nD  tDnt  no 
J^crfon  after  tljc  faiD  firil  Day  of  May,  otljcc  tbnn  fticO 

a0  fljall   be  licenfed  according   to  that  Adt  (etCCpt  cnlp 

fetagc-Coacbcg  to  anD  from  tbeir  ^Jnns,  ann  Coacfjcs 
toljiclj  fljiHl  take  up  a  Jfare  out  of  tfje  Citp,  to  be  cniiieD 
In  0?  bcponD  tlje  Citp,  toljilff  tijep  fljall  be  toitbout  Dclo? 
0?  €obin,  o?ibing  to  fuel)  iplace  in  0?  beponD  tije  Citp) 
fljoulD  by  bimfelf  o|  l)i&  @)erbant0  D?iUe  fo?  fpire  an? 
l^acknep  Coacb,  0?  ffano  tbcretuitb  to  be  biteD  toitbiii 
tbe  Citp  of  London,  0?  otbec  libectiesi  tbereof.  ana 
If  anp  pecfon$  not  liccnfcD  (ercept  as  afo^efaiD)  DjiDe  fo? 
^ire,  o|  (fano,  in  SD^Der  to  be  bircD,  toitb  anp  unlicenfeo 
Coacb  toitljin  tlje  Citp  0?  liberties!  tbereof,  tije  perfon 
To  offenbing  fljoulD  forfeit  forty  Shillings  fo?  eberp  £)f. 
fence,  to  be  lebicD  bp  Diffrefji  of  tbe  CoacD  anD  ri)o?fe0 
fo  D?iben,  0?  to  be  recobcreD  by  Action  of  Debt,  to  be 
b?ougl)t  in  tljc  jOamc  of  tbe  Cbamberlain  of  tbe  Citp 
fo?  tbe  €mc  being,  in  anp  of  tbeir  Si^aiEftiee  Courts  of 
3Reco?D  U)itbin  tOe  Citp.  JlnD  fo?  p?ebenting  all  lp)etfon0, 
otber  tban  fljall  be  licenfcD  bp  dJirtue  of  tbe  faiD  $ia,  ta 
D2ibe  0?  (tanD  Ujttb  !|)aciinep=Coacbe0  fo?  Ijire  \s)it\)in  tbe 
S)tteEt0,  tbep  o?Dain  tbat  400  lperfon0  fljall  be  licenfeD, 
anD  babe  a  Certificate  (pearlp  to  be  renetocD)  from  tbe 
i^apo?  anD  Court  of  aioermcn,  uiiDec  tbe  €)eal  of  tbe 
iDff!cc  of  C^apa?a!tp,  anD  figneD  by  tbe  S^olun-CIerk,  anD 
appoint  tbe  jfo?m  of  tbe  Certificate  (in  hac  verba), 
S@p  lo?D,  it  being  upon  tbi0  13art  of  tbe  TSp-iLaft)  tbat 
tbe  'B?caCi)  allfbgcD  in  tbe  Eeturn  i0  afligneD,  to  tbi0  part 
of  tbe  Xp  laU)  onip  3  fljali  appip  mp  fclf  in  fpeafting  to 
tbi0  Keturn,  anb  fljall  not  trouble  pour  lLo?Dfljip  in  fur. 
5  tDft 
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t&ec  openi'iiff  of  tOc  TBp  lato^  fo?  mp  Lo?ti  31  ()opc  it  tuill 
be  (ufficteiit  fo?  m;?  Ipucpor:  at  p^cfent,  if  3i  can  pjouc 
tijis  part  of  tfje  'BV'laU),  lufjicf)  nip  Client  is  fuppofeo 
to  Ijaue  b?ohcn,  ano  to  tii&iclj  t&e  l^cnaltp  of  Forty  shil- 
lings, fo?  toljicO  tjE  fiatlj  been  acrefleD,  is  pacticularip  nu' 
nereo,  to  be  boio  ano  illegal ;  fo?  if  tbat  be  fo,  tijcn  nip 
%  02ti  tfjetc  toill  no  Caufc  appear  fo?  0(0  Inipjironment 
upon  tljie  Eeturn. 

03p  io?i>,  tbc  ^apo?  anu  aiDecmen  futtljcc  fct  fo?tfj 
in  tlje  Ecturn,  tljat  before  tfje  afliiinff  tlje  mnt,  sireaeD 
to  tbem,  Philip  Watkins  tfjercin  nameD  tiias  taken  tiiitbin 
tlje  Citp  mm  imp^ifoneD,  bp  ffllrtue  of  an  Original  in 
Debt  fo?  Forty  Shillings  b?OUg;ljt  ajjatnft  Dim  bv  Leonard 
Robinfon  Chamberlain  of  tlje  Citp  Of  London  ;  anil  fa 
tbep  fet  fo?tIj  in  tlje  Ectuni  tOe  Original  (in  hxc  verba). 

^i\o  tijrn  tljep  p?oceeii  aiiD  return,  tljat  after  tfje  awaking 
of  tlje  faiD  M  of  Common  Council,  aim  after  tlje  firft 
Day  of  May  in  t()e  9it  mentioneO,  ano  befo?c  tlje  Iffiitniy 
of  tlje  faiD  Original,  tljc  fdiD  Watkins  (not  being  a  pec= 
fon  licenfeo  acco?ti(ngto  tbe  'Bp=latiJ  to  Djibe  a  fpachnep= 
Coaclj)  upon  tlje  firft  of  June,  in  tbe  4th  ^ear  of  tljcic 
pjcfent  a^aicftieo,  toitbin  tbe  Citp  of  London,  in  tbe 
IPariil)  of  ®t.  Michael  Cornhili,  flooo  toitb  an  Jpacfencp^ 
Coacb  not  licenfeD,  in  ©?licc  to  be  bireu,  contrarp  to  tbe 
i^eaning  aim  Jntent  of  tbe  faiti  3ct  of  Common  Conn* 
cil,  aim  tftat  tberebp  tbe  faiD  Philip  Watkins  tncurrcD  tlje 
penaltp  of  Forty  Shillings ;  fo?  toljiclj  an  action  accrctu- 
ED  to  tbe  13laintiff  as  Chamberlain  of  the  City,  tDbO 
t'ocreupon  toofe  out  tbe  faiD  Original  rcturnaWc  in  tbe 
«di?apo?'0  Court  of  tbe  fatD  Citp,  fo?  tbe  faiD  |[i:)enaltp  of 
Forty  Shillings,  aiiD  atrefteD  tbe  DefenDant  f.?  tlje  fame^ 
toijicb  Action  pet  DepenDS  in  tbe  faiD  Court  unDctecmlneD  5 
auD  tlji0  is  fct  fo?tb  upon  tbe  Return,  as  tbe  Caufc  of 
tbe  3mp?tfonment  of  tbe  fniD  Watkins ;  anD  mpto?D,  35 
buniblp  conceibe  tbat  tljis  is  no  fufficient  Caufe  fo?  biSJ 
^rrefling  anD  impjifonment. 

C^p  Lo?D,  fo?  maintaining  tijis  Eeturn  tbe  ^apo?, 
QlDctmcn,  anD  ®bctiffs  of  London  babe  fet  fo?tb  a  Cu- 
fioni,  Cbat  if  anp  of  tbeir  Cuffoms!  beretofo?e  ufcD» 
p?flbc  barD  0?  Dcfeaibe ;  0?  if  anp  Cljing  netolp  arifing 
toitbin  tlje  Citv,  tobere  EcmeDp  tons  not  befo?e  p?obiDeD, 
fljoulD  neeD  amenDment  ^  in  eitber  of  tljefe  Cafes,  tbe 
(^apo?  aim  ^iDcrmcn  fo?  tlje  Cimc  being,  ujitb  tbe  aa'ent 
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of  tfjc  Commonaltp,  map  o?riatii  fit  Ecnietip  tfjeccimto, 
fo  a^  fucfj  CiOinancE  lie  profitable  to  tljcic  fll^ajefftegi,  fo| 
tSe  pofit  of  tlje  C(tj?cn0,  aiiD  ntjiEcnblc  to  Eeafon. 
^p  lLo?D,  tois  Ciiftoni  10  Itketntfc  fct  fo?tlj  in  tOe  Cafe  of 

the  City  of  London  in  tlje  8  Rep.  autl  10   tljC  jfOUIlDa' 

ttou  tlje  QLitp  altoaps  tclies  upon,  fo?  fuppojtinff  t&cfc 
^(t0  anD  2D?ii(nancc0,  toljeneucc  tljep  ate  l)?oug[)t  unDcc 
€vaminat(on  Oere  in  Weftminfter  Hall,  ^m  tfjEcefo^e 
I)efo?E  31  fpeaU  DiteSIp  to  tlje  act  of  Common  Council  te» 
tnrneD  before  pone  lojlifljlp,  31  ftall  bp  pour  lo?o(ft(p'3 
PctmiOlon  confiDct  tfjc  Bature  nnD  Cjctcnt  of  tfjiis  Cu- 
ff om,  anD  cramine  toOat  RcmcBp  tfje  jSIpapo?,  aibetnien, 
ano  Common  Council  map  o?Da(n  bp  ifojce  tbcreof  5  anD 
in  tobiit  Cafes,  nno  upon  toljat  Keafons  fucb  EcmcDp 
luill  be  gooD  anti  auallable  in  London,  uj&IcD  luoulD  not 
be  gooD  in  anotljcr  Citp  0?  Co?pa?ation» 

^im  Cu fiom.  of  p?oi)iDin8  Ecmenp  toljere  tijeic  €u« 
fioni0  p^obe  Hcfectibe,  0?  tobece  Cljincs  netolp  atifuig 
tuitljui  tlje  Citp  tuant  amcnument,  is  allcbgeti  in  tlje  Ee= 
turn  to  be  conficmco  in  parliament,  in  tbe  Cime  of 

Richard  the  Second.     ^nO  tljcrefo^e  9i  AjnH  fit^  COnfiDCC 

vnljat  i0  U]?ou0Dt  bp  tijis  Confirmation  in  parliament  5 
ano  31  Ijumblp  conceiDe  bp  tlji0  Confirmation  in  patlia« 
meat,  tlje  ^apo?,  aiDecmen,  anD  Common  Council  of 
London  ftaUe  no  otijec  0?  greater  Qutfjo^itp  to  binD  tbe 
^'Utijfct  to  anp  aa  0?  0;|Dinance  to  be  mabe  bp  tOem,  tfjatt 
tljep  IjaD  bcfo?e  bp  tljclr  Cnflom.  Cbe  Confirmation  in 
parliament  is  inbeeD  an  Cffablifljment  of  tbeir  Cuffom, 
nnD  an  implieD  Confent  of  tbe  tiibole  ll\ingDom,  tijat 
tbep  fljall  bai3c  fuel)  a  Cufiom,  but  gibes  tbcm  no  neto 
0?  furtljcr  po\ncr ;  tljeir  potoer  remains  tbe  fame  5  it 
toa0  fonnbtD  on  tljeic  Cultom  ^  toljat  EemeDp  tbep  migljt 
o?Datn  before  tbeir  Cuffom  coiifirmcD,  fuclj  tbep  map  o?. 
Dain  after ;  tiiljat  tijep  coulD  not  o?Dain  before,  tljep  can-- 
not  o?Dain  after,  fo?  tijeir  Cuffom  remains  tlje  fame,  it  tuas 
confirmcD  onlp,  but  not  enlargeD  ^  a0  if  tbere  be  Cenant 
fo?  ilife,  anD  Ije  in  tbe  EcUerfion  confirm  tbe  Cffate  of 
Cenant  fo?  iLifc,  habendum  Ijis  Cflate  to  bim  anD  fjis 
Ipeirs,  be  10  but  tenant  fo?  Life  as  be  toas  befo?e  5  fo? 
bis  Cflate  being  onlp  confirmcD,  remains  tbe  fame  it  toas, 
anD  is  not  eniargeb  bp  tbe  Confirmation,  Litt.  s.  524. 
%o  mp  lojD,  tbis  Cuflcm  tnbicb  is  tbe  Source  anD 
fountain  of  tbe  potoer  U\  tbe  S0apo?,  aiDecmen,  anD 
Comnion  Council,  to  p?obtDe  EemcDp,  ceffing  tOc  fame 
a  after 
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nftcc  its  being:  conGrnieD,  ng  it  Ui.id  befoje,  tficic  l5otDcc 
muff  remain  tfje  fnme  ^  ano  lifeetoifc  31  fljall  in  tlje  ncjct 
pace  confincc  tuljat  Eemctjp  tl)cp  bauc  laotocc  to  ojQain 
bp  airtnc  of  tijis  Cuff om.  anO  mp  lojD,  3  Ijuniblp  con^ 
czi\}c  it  to  be  Deep  plain,  tljat  tbis  Kemerip  can  be  o?tiain= 
cti  b^  notbinn;  of  an  biffbcc  Batuce,  0?  mo?e  obligato^p 
upon  t!)e  g)Ubic(t  tbnn  a  TBp  laio,  tobtcb  ts  a  p?!Datc 
£au)  maDc  bp  fuci)  lubo  ate  milp  autbo^ijeo  tbeceunto, 
fo?  tbc  Cotifcrbation  of  €)20ec  anO  (jooD  (JSobernmrnt 
toitljm  fome  particular  l^lace  0?  JurifiOirtion*  333  of 
Common  Council  in  London  are  notljino:  mo?e  tfjan  TSp- 
lalDS,  tbep  are  but  pnbatc  Laas,  ano  bino  in  tbe  Jl^ature 
of  pjibate  laius,  anti  not  like  9130  of  parliament.  Clje 
Citp  babe  a  potoer  iiiBeeu  to  make  'Bp=lLaUjs  bp  Ctiffom, 
CO nfirmeD  in  parliament  5  but  l)abintj  no  neto  o|  greatcc 
pottjcr  abOeD  b^  tbe  Confirmation,  tban  tijcp  babe  bp 
tbeir  Cuffoms,  tfjeir  TBpLaiDS  are  ftill  mane  bp  air« 
tue  of  tbcir  Cuffom,  auo  are  founoeo  on  tbeir  Cuffoms, 
anD  tbetefo?e  are  not  mo?e  obligatoip  in  London,  tljan 
'Bp=!LaU)0  foutiDeb  on  a  poUier  bv  CJjarter  0^  p?cfcrip-- 
tion  in  anp  otber  Corporation  5  anD  tbercfo?e  an  M  of 
Common  Council  in  London,  luitb  tbe  penaltp  of  am^ 
Plifonment,  0?  jfoifciture  of  (Soods  anb  Cbattels,  toill  be 
UoiO;  as  it  ijS  bolOen  in  Waggoner's  Cafe,  8  Rep.  127. 
in  lifee  g^anner  5  as  if  ruc()  a  TBP'lLatD  bao  been  made  at 
€)t.  Albans,  0?  elfciobere,  laljicb  ttjas  cefolbctJ  boio  in 
Clerk's  Cafe,  in   the   5th  Rep.  64  a.     ^nO  mp  l02D,  tlje 

Eeafon  ttibp  a  'Bpiato  tuitb  fucb  penalties  is  uoio  in 
London,  is  tbe  fame  as  tbat  fo?  inbicb  tbe  TSplato  toitfj 
tbe  lifee  penaltp  is  boiu  in  %t.  Albans  in  Clerk's  Cafe, 
anb  tbat,  mp  lo?tJ,  teas,  tbat  tobcn  bp  tbe  general  lam 
of  tbe  l^ingaom,  no  ^an  is  to  be  impjifoneo,  0?  uif' 

pOffeffeb  of  bis  <JpOODS  anD  CbatteSS,  nifi  per  legale  Judi- 
cium parium  fuorum,  vel  per  legem  terrse,  a  TSP-iLaiSI 
lubicb  is  ncitber  legale  Judicium,  nee  per  legem  terrse,  but 
mcrclp  a  pribate  iato,  cannot  o?Dain  tbat  a  span  (ball  be 
impHfciteD  0?  Difpo(refleD  of  bis  ©oods  auD  Cbattels  5 
tbat  iMOUlo  be  fo?  Corporations  to  frt  up  tbeir  particular 
private  labjs  in  Cantrabittion  to  tbe  general  taio  of  tbe 
t^inuDonii  tbat  luoulD  be  againft  tbe  berp  iSature  anD  €0 
fence  of  a  'BpLato  ^  tobicb  tbougb  it  map  be  prDeter  tbe 
general  LaU)  of  tbe  l^ealm,  it  cannot  be  contra ;  ano 
tbcrefojc  mp  %oin  31  ijumblp  conceibe  t&at  a  oap^labj 

cannot 
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camiot  make  tl)at  to  be  lioiD,  Wjicl)  ifi  gooD  in  ILaiu  ^  ajj 
if  a  13?  latu  ftoiilD  o?Datu  15011110  anD  (irot)cnant0,  once 
Dulp  mane  anH  c^cecutcD,  to  be  UoiD ;  t&e  "BonDs  anD 
Couenanttf  tuill  remain  goon  nottoitbffanDino:,  ano  t(je 
15^  tarn  UoitJ  5  anU  tljio  ftias  rrfol\):o  in  tlje  Cafe  of 
Doggerell    anD  Pokes,  Moor  4ri.  toljcrc  Col'enant  upon 

an  9;nDentiuc  of  appienticct^fp  bcuig  bjougljt,  tDe  De* 
fcnDant  pIcaDeD  an  38  of  Common  Council  in  London, 
€bat  if  anp  jfcccman  take  to  p?cntiCE  tfte  ®on  of  an 
Qllen,  tljat  t(je  15anD  anD  Cobcnante  ITjoulD  be  UoiD  5  but 
tlji0  iua0  aDjuDffcD  no  i^lea,  becaufe  an  3tt  of  Common 
Council  coulD  not  matte  'BonD0  anD  Col)enant0  DoiD. 
S^p  lo?D,  a0  a  'Bp'latn  in  London  cannot  make  tOat  bo(0 
tobicO  10  (jooD  in  latD  i  fo  to&at  tbe  iLaiu  permit0  as 
latofuf,  anD  leaDp0  tbe  ^ubiect  at  libectp  to  ejtrercife  anD 
folloto,  cannot  31  ^nmblp  conceive  be  ccnDet'D  unlaiuful,  o| 
tlje  @)ub|eff  be  reftraincD  from  cjccccinng  of  it  bp  a  15?  laiu, 
9  P?iDate  lato  maDc  bp  a  patticulac  9utbo?itp  cannot 
rcnDcc  tljat  unlainful,  tubiclj  tfjc  ^Scneral  Lato  of  tbe 
EingDom  alloU]0  to  be  latoful*  90  at  tbe  Common  Lato 
Ebecp  g^an  migbt  ejceccife  anp  lateful  STcaDe  0?  Jmplop' 
nient,  luitbout  fccDing  an  9pp?cnttCElIjip,  anD  fo  3  bum= 
blv  conceiDe  i<s  tlje  laui  at  tDt0  Dap  5  but  in  fucb  Cafes 
30  tbe  €)tatUte  of  the  5tli  of  the  Queen  batb  HiaDe  an 
Alteration,  anD  tljerefo?e  a  TSp'Uatu  to  reftrain  anp  ^an 
from  ercrcirmg  anp  CraDe  o?  Jniplopment  tuitbin  fuclj  a 
particular  l^lace,  toljicb  'ti0  laiuful  fo?  bim  to  follotxj  bp 
tl)c  (©eneral  Latu  of  tbe  t^ingDom,  batb  been  ftolD  in  tbe 
Taylor  of  lpfwich'0  Cafe,  in  the  nth  Rep.  anD  in  tbC 
Weaver  of  Newbury "0  Cafe,  a0  10  in  mp  Lord  Hob. 
211.  OBut  it  map  be  objeaeD,  tbat  altbougb  in  tbofe 
Cafe0  tbe  13p  LatD0  fo?  ercluDing  tbe  ^ubicct  to  folloui 
Ijis  latBful  CtaDe  anD  gjmplopmeiit  in  Ipfwich  anD  New- 
bury mere  bolDen  Doio,  tbat  pet  in  London  tbe  @ub|cct 
10  rc(!raineD  bp  a  16?  lato  ebccp  Vap  from  follotoing  W 
latoful  CraDe  anD  Jmplopmcnt ^  anD  t'jat  fucb  'Bplato 
batb  been  refolbeo  gooD  ^  anD  tberefo?e  'BP'-la^0  in 
London  are  of  greater  JTozce  anD  GlaliDttp  tban  15?' 
iLatos  in  Ipfwich,  0?  otber  J3lace0.  30  a  15?  ILatt)  tbat 
no  perfon  not  being  free  of  tbe  Citp  of  London  fljall 
keep  anp  ©bop,  0?  "fc  an?  dabc  tsitbin  tbe  Citp,  teas 
tefDiljeD  a  gooD  15p=latt)  to  epcluDe  jro|eigner0,  in  Wag- 
goner'0  Cafe  in  8th  Rep.  aiiD  tbe  J^iactlce  10  acco?Diiig 
2  to 
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to  tim  Eefolution  at  t&fg  Dap.  0Bp  lo|D,  in  Wag- 
goner'0  (tafe  tfjEce  iuii0  befiDca  t[)e  geiicral  Cuffom  nien- 
tioneD  at  fitff,  tDiiS  fpecial  €iiftom  cctucneD,  tijat  no  pec-- 
fon  not  being;  free  of  tlje  €ftj>  of  London,  (|)a!l  bj)  anp 
Colour,  eHap,  0?  a^eans  toljatfofDer  feeep  anp  ^Ijop,  0? 
ufe  anp  ^rrarse  iDitbln  tfje  Citp  ^  ano  tb(0  Culfom  tuas  ar?= 
jtiDffed  a  5000  CiiHom  in  t&at  Cafe,  to  crciutse  all  c^eii 
not  beinu  fcec  of  tOe  Citp.  Slnri  nip  lLo?D,  in  tbat  Cafe 
tbe  Cuftom  being  an/uDtjco  gooo,  it  10  to  be  tahcn  a0  l^aic 
of  tOe  Common  lato  of  England  ;  ano  tfjeccfo,2e  jTo- 
reiffners  map  be  ercUioeo  b^  fitcb  a  partfculac  Cuffom, 
tboiigl)  bp  a  OBp'laU)  luitljout  fucb  a  Cuffom  tiiep  can* 
not  i  ano  in  fuel)  Cafe  tfje  TBp  Lain  i0  but  in  affirmance 
of  tOe  Cuffom,  ant>  is  operatiue  bp  tlje  Cuffom.  Cfje 
©ubfect  10  Dcp?tl)co  of  no  Eigbt  0?  iLibertp  bp  tbe  15?* 
lato,  tobercof  be  toasi  not  before  oepjtbco  bp  tlje  CulTom, 
tiJbicb  10  a  lS)art  of  tlje  Common  lato.  OSut  nip  loja. 
If  in  Waggoners  Cafe  tbere  dao  been  no  fucb  fpecial 
CuKom  returnen,  as  tbe  Eoot  auD  ifountiation  of  tljat 
Tl5p--lato  ^  U)itb  €)Ubmiinon,  tbe  'Bp^Lato  to  c]ccUiDe  jfo* 
reigners  in  Waggoner's  Cafe,  tbo'  maoe  b^  tbe  o^apo?, 
SlDecmen,  anb  Common  Council  in  London,  tooulo  babe 
been  of  no  gceatec  jfoice  tban  tbofe  of  the  Taylor  of 
Iprwjch'$  Cafe,  ano  Norris  anu  Stape's  Cafe  in  mp  Lord 
Hob.  fo?  tben  tbe  Eelfraint  arifino:  from  tbe  'Bp^latii 
onlp,  fucb  "Bp-iaU)  luoulo  babe  contraniaeo  tbe  ©enera! 
Lato  of  tbe  Eealm,  Uibtcb  a  Top  iato  cannot,  tljo*  a  Cii« 
l!om  map,  anti  tbetefo^e  tooulD  bnbe  been  boio,  as  toeu  as 

in  tbofe  Cafes  of  tbe  Taylor  of  Ipfwicb,  anD  Norris  anfl 
Stapes  Cafe.  3nD  mp  lo?ti,  fucb  a  Cuffom  of  ercluOinn; 
jFo^eignecs  is  not  peculiar  to  tbe  Citp  of  London  onlp* 
^ijt  9rcbbifljop  of  York  pjefccibes  to  erclube  jfojciijnecs 
from  crerciOng  tbe  Craoe  of  Dpins  uiitbin  bis  s^anoi 
of  Kippon  tDitbout  bis  licence,  as  qppeats  Reg.  105, 
106.  9no  tbe  Co?po?ation  of  Weavers  claim  bp  Cuffom, 
tbat  none  fljaU  intccmebbie  in  t&cii:  art  tDit&in  London 
anD  Southwark,  but  tbofe  of  tbeit  (SilD  anb  jfcaternitp  5 
ano  fucb  Cuffom  teas  abluDgco  goob  in  tbe  Cafe  of  tbe 

Corporation  of  Weavers  wr/«x  Brown,  Croke,  Eliz.  8oj. 
2nD  mp  lorb,  31  bumblp  conccibe  it  is  no  great  Clueflion 
l3Ut  TBp  Lams  Dulp  mabe  pucfuant  to  tbofe  Cuftoms,  tuiU 
be  as  forcible,  ano  tbe  ©ubiect  as  mucb  bounb  ano  re- 
CcaineD  of  (jis  llbettp  bp  tbem,  a^i  Ijc  is  bp  tbe  lain 
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in  Waggoners  Cnfc.  9nti  a0  to  tDe  Cnfe  of  tfje  COam^ 
bcrlain  of  London  cttcU,  anD  miiclj  rciicD  on  bv  tljc  otfjcc 
%i\}t,  nw  tojo,  if  tbat  CnCe  Oc  emniinco,  it  tuill  ap-- 
pdn  tm  tlje  C^apo?,  giDermcn,  aiiD  Common  Council 
tt'D  notljino:  nio?e  bp  tijat  T3p  laU),  tljan  toljnt  migOt  (latjc 
btcw  Done  bp  a  1Pp-"laU)  in  Exeter  0?  Briftol,  0?  niip  otDcc 
gteat  Sitaplc  fo?  Kioollcu  eEIotlj ;  nnD  tfje  aKcafong  of 
tfjat  EcfoUition  toill  IjolD  ajj  firong  in  tijofc  Iplncco  as  in 
London  ;  fo|  tljc  OSp  latD  ill  tljE  Cftambeclain  of  Lon- 
don"0  Cafe,  is  not  founOcD  on  anp  fpcctal  Ciifloni  pccti* 
liar  to  London,  but  is  mane  b^  ifojce  of  tbe  general 
CuOom  mcntiontD  at  firff,  bp  toljiclj  tDep  IjnDe  Ipoiuct  to 
make  'Bp^laius  ^  nun  t(je  Eeafon  toljp  tbat  Uias  refolbeD 
a  ffooO  'Bplato  toas,  becaufe it  loas  mane  fo?  tbc  bcttec 
execution  of  Diijerfe  Statutes,  o?DaincD  fo?  t(je  true 
malting  of  COoollcn  Clotlj,  loljiclj  is  one  of  tlje  principal 
ComnioDities  ant)  ^anufaaures  of  tlje  tAingtonn  "But 
mp  lo?D,  fuclj  aTSp-laiD  as  tljat,  being  fc?  tfte  better  cjC-- 
ecuting  tbe  ijpeneral  laYD  of  tfje  Eealm,  ano  fo?  p?e-- 
ijention  of  jfrauO  anH  Deceit,  toouin  toitlj  ijumble  Q\\b' 
million  Ijabe  been  as  gooD,  if  niatie  at  Exeter  0?  Briftol, 
ns  it  is  in  London,  fo?  'Bp>JLatoS  fo?  tlje  better  Crecutioii 
of  tlje  LaiD  map  be  maDc  fo?  tijat  l'i)urpofc  in  tlje  fmallel! 
tillages  in  England ;  fo  tljat  31  ijunibip  concciDc  ftom 
toljat  31  Ija^e  faitJ,  3!  map  OcDuce  tbis  Conclufion.  COat 
iDben  tbete  is  nn  antecetient  Cutlom  in  London,  upon 
toljiclj  a  OBplLnU)  tljcrc  is  fountcD,  toDiclj  is  not  in  ana-- 
tljer  place  5  tljen  a  :26p-iatu  totll  be  gooD  in  London, 
toOiclj  couin  not  be  5000  in  anot&cr  place  ^  but  toljen  'Bp^ 
jLatos  in  London  are  founoeo  onlp  on  tljcir  *Seneral  poiuec 
ftp  Cuttom  to  mafec  'Bp=laU)S,  "anD  arc  not  cieplanato^p, 
o|  in  afliftance  of  a  particular  Cuffom  in  London,  ns  tbe 
Eoot  anD  jfounDation  of  fuclj  15^1  ntns  5  t()en  "Bp- 
LatDS  in  London  can  binD  tlje  Subiccts  tbrre  in  no  otbec 
$i9anncr  0?  Degree,  tban  tbep  map  be bouuD  bp  'Bplatos 
lit  otljer  Corporations  j  fo?  tbouglj  tlje  Citp  of  London 
be  of  great  9ntiquitp,  nnD  ijatij  manp  p?ibileges  ano 
gD\}antage0  toljiclj  toere  mentioneD  at  large  to  pour  lo?D» 
Ujiu  bp  09?.  Recorder ;  pet  mp  lo?D,  tl)cp  baUe  but  a  fub^ 
o?oinate  limiteo  3!urisDiction,  nnD  15p=lLntt)S  maDe  tljere, 
not  founDcD  on  anp  particular  Cuttoni,  are  fubjca  to  tfte 
fame  Eule  of  laiu,  as  tDofc  of  anp  ot&cc  Co?po|ation. 


^P 


Term.  Mich.   5  Will.  &  Mar.  R.  B.  579 


sr9p  LojD,  it  cannot  be  p?Etcnti£D  tljat  anp  particnlac 
Cuflom  in  London  concctninQ:  Dacknep^Coacljnien,  OatD 
p?ODeD  IjarO  o?  Defcctiije ^  t^acbnepCoacftes  in  London 
ore  of  lore  <L\k,  nnD  tljcrc  can  be  no  Cuftoni  concerning 
tfjcm  j  tljErcfo^c  in  fpcaliinff  to  tfjc  T3p=laUJ  noiu  before 
VQUt  JLO?t)(l)ip,  91  fljdll  nialie  onlp  tlje  general  QLieftion, 
(IcLIOctfja-  0?  no  tlje  TDp-Lato  in  tljat  pun  of  it,  loljiclj  3 
fjaDe  opcneD  fo?  tljc  LtccnQng  400  ipacfencp'CtoacOmen  ta 
D^ibe  in  tlje  €»tccct0  fo?  spire,  ano  ffano  tijcre  in  fiD^Dec 
to  be  OitcD  5  anu  fo?  tOe  pnniajinty  ann  reifrainino:  ail 
fncb  a0  lljall  flfano  0?  D?tbe  tfjcre  fo?  tplre  unlicenfcD, 
be  gooD  anD  UiarrantcD  bjj  tfjat  'BjancD  of  tljcir  (general 
l^oiDcr,  bp  Cuffoni  of  maliino;  I5^=tam  in  Cafc0  neiulp 
nrifinfl:,  mmj  toant  EemcDp*  9nD  mp  'jto^n,  31  bumblp 
concciue  tbat  tl)i0  'B]?-ILato  in  tbe  tcfttninino;  part  of  it 
is  ilicffal,  ano  apinff  tlje  iHigljtano  Libettp  of  tbe  Sub- 
ject, TBefoje  3  fpcalt  to  tfje  main  Difficult})  of  tbis  €luc-- 
fiion,  91  flja'l  connDEC  ttoo  Cbtng0,  tubicb  3  fuppofc  upon 
tbis  Return  toill  not  be  mucb  controbcttcD,  COe  fittt 
10,  CObetbEt  tbe  jmplopment  be  a  latoful  3impIoj»mEnt, 
fo?  if  it  luEcc  not  iauiful  fo?  anj»  ^an  to  be  a  l^acknep. 
Coacbnian,  tbi0  'Bp-laui  coiiio  not  licEnfe  400  rpncknep^ 
Coacbmen  ^  fo?  a  'Bp^latD  cannot  make  tbat  lainful 
tobicb  b^  tbt  (Seneral  lato  of  tbe  aingtiom  10  unlatofuL 
3f  it  be  a  latoful  ^mplopment,  tbe  nejct  Cbing  31  (ball 
connoEi  i0,  If  a  'Bplalu  to  reflrnin  |)acknc})=Coacf)mcn 
gEncrallp  (fuppofino:  tbat  baD  been  tbe  Cafe)  tooulD  babe 
been  ffooo  ^  anD  mp  ILo?o,  31  fuppofe  liketulfe  tbat  it  toifl 
not  be  mucb  contenbco,  but  tbat  fucb  a  13?  Lato  bjouia 
babe  btm  boiD,  fo?  fucb  a  OBplalo  tiJOUlD  babe  been  bi- 
CECtlp  oppoHtc  to  tbe  Common  iLaro,  tobtcb  lEabE0  it  laiu- 
ful  fo?  anp  S0im  to  ftercifc  a  latoful  SlmplopmEut  ^  anD 
OEfiDE0  tbe  Taylors  of  Ipfwich,  Norris  anD  Stape'0  Cafe, 

toljicb  31  babe  mEntioncD  in  tbe  Cafe  of  Pain  anD  Haugh- 
ton  in  Roll,  Tit.  By-Laws  364.  in  tbe  Cafe  Of  tbe  Car- 
men i0  full  in  li*)oint :  jfo?"  tbere  tbe  Citp  bao  mabe  an 
act  of  Connnou  Council  tbat  no  Carman  mtljin  tbe 
Cttp  (boulD  go  \Bitb  b!0  Cart  Uiltbout  licence ;  anD  if 
nnp  Dotb  to  tbe  contrary,  tbat  be  (boulD  fo?fcit  j  5  s.  Cbi0 
ioa0  abfubgeD  a  bo(D  TBp  iato,  becaufc  in  Eeftraint  of 
tbE  libertp  of  tbe  Craoe  of  a  Carman ;  anD  3!  Do  not 
fee  lobat  Difference  tbere  coulb  babe  been  in  Eeafon  be= 
tiucen  a  %^tm  to  rclirain  Carmen  ffcnciallp,  anD  a 
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'Bplnio  to  icflrain  DacUnGp=(£:aacIjmcn.  'But  mp  lo?o, 
tlje  tiiniii5Diffi£iil;p  is  (till  liclitnU,  nnO  3  fuppofc  tljat  it 
Uiill  be  objcctcD  tljnt  tljc  l^ackiirp  Coacljcs  iii  tljcmfdUcs 
limp  l)c  laiyfiil,  fiun  n  Xp  Into  to  rcfirain  tbcni  ffenccallp 
tooulQ  be  DoiU  ^  tbat  pet  notlultbtfanuiiig  luljcii  tljcp  gcotu 
into  ieumbcrs,  nno  pcftec  tije  ©troctfs,  tbcp  bcconjc  Nu- 
fances  by  their  Numbers,  tinO  tl)CCCfo?e  a  'Bp-LatD  tO  limit 

tljeic  ji^umbcr0,  in  o^oct  to  p?cucnt  a  i'^ufancc,  is  gooD  ^ 
aiiD  tljat  tljts  ujao  aliciDeti  to  be  tJonc  in  a  like  Cafe,  in 
tfjc  Cafe  of  tl)e  Carts  bctUiccn  Jenkins  ano  Player,  g^p 
3102D,  it  cannot  be  Dcnieo tljat  a TspiLatu,  niatie  to  p^eUent 
a  iJ3ufance,  is  gooD  -,  tljc  TBp  lato  nicntioncD  upon  tfje 
laff  grrjumcnt  mace  fo?  tljc  pjcucnting:  tlje  mz  of  ait 
J^ot  p?cf0,  as  nanuccous  fo?  fire,  toas  nfolUcD  gooD 
cljtcflp  upon  tljat  Eeafon,  as  3  bumblp  conceiue  ^  fo  a 
T>^'.tm  to  vcffcaui  OSutcbcco  antj  dCOanBlecd  ftom  fet* 
ting  up  in  Cheapfide,  oj  fuclj  otbct  eminent  pacts  of  t&e 
Citp,  map  be  goof,  brcaufc  fuclj  EraDcs  ate  ofFenfibe, 
aiiD  map  be  apt  to  h^ctn  iDifcafcs  ^  ano  t{)etcfo?c  fo?  jfeac 
of  Jnfcaion,  ano  fo?  tlic  €)aUc  of  publicU  Decorum  antt 
Conucniencp,  fuclj  minu  of  offennbe  CcatJcs  map  be 
lemoDED,  ann  confinco  to  places  of  mo?c  Eeticcment  5 
ano  tljts  is  no  mo?c  in  effect  tljan  map  be  none  bp  t&e 
'ilo?D  of  tlje  ^acbet,  fo?  ()e  map  make  ©JDcrs  fo?  tije 
©ouecning  of  bis  99atUct,  ano  appoint  Xutcbers  tljeic 
€)tations  in  one  place,  anD  otljcc  Craocs  tljcirs  in  nno-- 
tljec ;  ano  tbefe  Eulcs  ano  ®?Dccs  being  pro  bono  pub- 
lico, tDiil  {join  goon.  T5ut  mp  lo?n,  in  tljefc  Cafes  no 
q^an  is  totally  ceficainen  from  bis  latuful  Crane  02  3im= 
plopmcnt,  ann  t&e  TBplatus  arc  equal  ano  Impartial,  ene- 
tv  e^an  faces  alike  ^  ann  luljen  tbc  laui  batlj  mane  na 
Diffinaion,  but  leaues  one  i5E)an  as  free  as  anotljer,  a 
a^p  ILalu  in  tljcfe  Cafes  noes  not  telfcain  tbis  f  reenom  ta 
fuclj  onlp  as  luill  pnrcbafe  a  Uicence,  anO  pioljibit  anD 
pnnifl)  all  otljers  as  0ffenner0.  €ljc  EcCtatnt  bere  10 
onlp  as  to  a  Circumfiance  of  place,  toljicb  all  Q5cn  are 
tpn  to  obfcc^c  alike,  bp  t&e  Xato  of  tbc  C^ingnom  ;  'tis 
as  free  fo?  one  ^an  to  be  a  fijacknepCoacbman  a0  ai-.o-- 
tljet;  tljc  Uaiu'rcfiuices  no  fuclj  CluaUfication  as  a  iii' 
ccnce,  0?  gitjes  potocc  to  tlje  Q3apo?,  y  mermen,  ano 
Common  Council  of  London  to  grant  licences.  J!5oto, 
mp  lo?o,  fo2  a  TBp  latu  to  impofe  a  BecelHtp  upon  tbe 
©ubjcrt  ta  take  a^jlicence,  toDicD  tDc  ^apo?  ano  ainec* 
2  men 
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men  (jaue  no  toijcre  intitfeD  tljcmfcIDcs  to,  nnD  toljicfj  tfje 
InU)  IjatO  not  anp  tufjcie,  3!  Duniblp  concciDe,  cnablcD  tfjcni 
to  grant,  0?  rcqiiir£D  tOc  ^iibifrt  to  obtain,  tis  fo?  a  151?- 
"ilatD  to  cljcck  anD  contronl  tljat  ftccoom  anD  LibErti^, 
iDljicIj  E\JErp  C^an  Ijato  bp  tlje  Common  Haiu  of  t()t0  j^tnir^ 
Bom,  fo?  tfje  fjccrcmno:  of  a  latoful  amplopment :  'Be- 
fiDc0,  niP  Lo?t>,  tf)i0  BplatD  is  to  cRabliflj  catfjec  tljan 
p?Gi3Ent  a  jf5iifance,  fo?  toljcre  is  it  faiD  in  lato,  tljat 
abobe  400  j[3ticknep-(jronclj£S  in  London  U)tll  be  a  Bu- 
fancc,  anD  tmDcc  400  tutll  not  be  a  Bufance  ^  fo?  otigljt  ap« 
pears  in  laiD,  400  map  be  a  Jl^ufance  as  toell  as  5  0? 
6co  ano  fo  map  1, 2,  0?  300 ;  fo  tijat  tijis  IBp^laiu  is  not 
to  p2cDcnt  a  jSufancc,  but  to  Ucfine  tljat  I5umbcr  to  be 
a  J^ufancc,  tofjiclj  bp  Lato  is  inHefinite.  JElotu  fo?  tlje 
S9apo?,  ^IDcrmen,  anD  Common  Council  of  London  to 
Determine  a  I5ufancc  to  fucD  a  particular  I5umbfr,  to  be 
llcenfcD  bv  tliemfcllics,  anD  to  ejccluDe  anD  puniflj  all  fucD 
abobc  tbat  JJ5umbcr,  as  fljall  ^liMz  unliccnccD,  in  fucD  a 
Cafe  as  tijis,  luljcre  tl)e  laiu  is  toljolip  unDetetmineD  to 
anp  Bumbct,  is  notljing;  lefs,  31  fjumblp  conccilje  tljan  to 
nlTumc  to  tljcmfiiucs  a  legiflatiue  autljo^itp,  anD  to  erect 
tOeir  ISp  latus  into  aas  of  parliament  ^  but  it  map  be 
obieScD  tljat  tfjis  miijljt  IjaUe  been  urgeD  in  Player  ann 
Jenkin  s  Cafc,  in  tlje  oTafe  of  tlje  Carts  5  but  tljat  nottuitij' 
ffanoino:  a  'Bp=laiu  to  rcftrain  tljcm  to  a  certain  iliiumbcr  to 
be  liccnceD,  anD  to  puniilj  all  fuclj  as  HjOulD  DjtDe  unlicenceD, 
iBas  rulcD  gooD  in  tljat  Cafe.  £0^  lo?D,  tlje  Cafe  of  tH 
Carts  is  t'ljc  great  Siutljo?itp  tljat  fecms  to  be  rclicD  on, 
fo?  t[)e  Supporting  tlje  'H5p=iLaiu  of  tlje  (Dacknep  Coacb^ 
men,  anD  is  mentioncD  in  tlje  preamble  of  tljc  'Bp.i.ato 
it  felf.  But  Ii  Ijumblp  conceive  upon  Cramlnation,  tbe 
Cafe  of  tljc  Carts  mill  appear  Derp  Different,  from  tfjis 
of  tljc  jCpacfencpCoacljmen ^  tlje  Cafe  of  tlje  Carts  be* 
ttoeen  Jenkins  aUD  Player  toas  in  tbis  Court;  Pafch.  i8 
Car.  2."  upon  a  Ecturn  as  tbis  Cafe  is  ^  anD  upon  tljat 
Keturn  it  tuas  (tjcton  tbat  bp  tlje  Cuftom  of  tlje  Citp  of 
London,  t()e  99apo?  auD  aiDcrmeu  Ijaue  potocr  to  o?Dec 
all  tljc  Carts  anD  Carmen  tcitbin  tlje  Citp ;  anD  tljat 
tbere  lucre  certain  ©jDinances  maDe,  luljcrebp  tbe  potoet 
of  o?Dcring  Carts  ioa0  si\)tn  to  Chrift's  Hofpitai,  anD 
tbat  tbep  maDe  an  ©?Dec  tbat  no  one  (Ijali  uCc  ijis  Cart 
Uiitljin  tlje  Citp,  tuitDout  Licence  cf  tljc  fniD  ipofpital, 
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ano  tOat  tljcre  HjaU  be  but  400  Cattjs  ufGH  toftljin  tbe  Citp^ 
aiiD  if  anp  petfon  not  licencen  fljiill  life  n  Cait,  be  (ball 
forfeit  40  s.  to  be  recobercD  at  tbc  @)iut  of  tOc  COanibec- 
lain,  30  in  tbe  piefcnt  Cafe  ^  nnb  tbcn  a  TB^cacO  19  fijcton 
of  tbat  TBP'Laiu,  a0  i0  bone  berc  ^  nub  upon  all  t()i0 
ii^atter  appealing  in  tbat  Ectuun,  it  Voas  vefolbco  to  be 
a  goon  TBp'lavo  ^  aub  nip  102b,  tbc  like  bab  been  rc= 
folUEb  befojc  in  anotbcr  Cafe  in  tbi0  Court,  in  Hill.  14 
anb  15  Car,  2.  betujeen  Gavell  anb  Casker,  in  tbc  Cnfe 
of  tbe  CEart0,  but  tbe  fame  gnftocc  tuill  fctbe  to  botb 
€afc0  ^  fo?,  nip  lo?b,  in  botb  tbcfe  Cafes,  tbc  Q9apo?  ano 
aibccmen  intitlcb  tbemfelbc©  bp  fpcclal  Cuffom  to  tijc 
potoec  of  ojbcriniy  all  €arc0  ann  Carmen  teitljln  tbc 
Citp  5  anb  babing  fucb  a  poluer  bp  Cufforn,  tljc  15v  tam 
in  botb  tbcfe  CafE0  arcfe  anb  toctc  Ktotoing  out  of  tbc 
Cuftom  tbcte  fet  fo?tb,  anb  are  founbeb  on  tbofe  parti= 
cular  pob3er0  bv  Cuttom  :  9iiti  tbe  €art0  anb  Carmen 
being  h^  Cuflom  unbct  tbe  potner  of  tbe  ^apo?  ano  ai= 
Bernien  to  be  o?tjereb,  'tis  reafonable  to  beliebe  tbat  tbc 
•BP'ilato^  anb  2D?ber0  of  tbe  ^apo?  ano  aibcrmen  niabe 
fo?  tbe  €)?bcring  ann  tSobernlng  of  tbem,  fljoulb  be  bmb-- 
inff  upon  tbem  -,  anb  tbat  tbc  Carmen  being  unbcr  tbetr 
(Sobcrument,  fljoulo  obferbc  tbeir  2D?bcr0.  'I5ut  mp  lo?D, 
ftjitb  bumble  ©ubmilTion,  tbcfe  05p  lato0  fo?  limlttinrj 
anb  reftrainino;  tbc  Carmen,  bnbe  not  tbcir  lo?ce  ann 
SDperation  mcrclp in tbemfclbc0  a0  TBplatos ^  but  a0  tbcp 
Canb  returuEb  in  Conjunction  Uiitb  a  potocc  bp  a  partf- 
cular  Cuftom  in  tbe  Q^apo?  anb  aibermcn,  of  o^bcring 
anb  gobernino;  all  Carts  ann  Carmen  tuitdin  tbc  Citp ; 
fo?  tbcre,  mp  lo?b,  tbe  T>p--ILaU)0  are  onip  in  aib,  and 
fo?  tbe  better  ©bferbation  of  tbe  Cunom,  anb  it  is  bp  tbe 
Cuffom  tbe  Carmen  are  originallp  rcdraincb,  ano  not  bp 
tbe  "BplaiD :  3f  a  15p  laui  finglp  of  it  fclf  coulo  babe 
teffratneb  tbem,  tbe  'Bp=lafti  in  tbe  Cafe  of  Pain  ano 
Haiighton,  lubicb  3  mcntloiico  bCfO?e,  Roll,  By-Laws  ^64. 
iDouib  babe  been  refolbcb  goob,  tobtcb  toag  rcfolbco  otbcr= 
iDife ;  tbe  iFo|ce  anb  Operation  tbeccfo?e  of  tlje  OBp  ll.iU)0 
in  tbcfe  Cafe0  of  tbe  Carrs  anb  tbe  Cartd,  is  from  tbc 
potoer  tbe  (^apo?  anb  Clloctmen  babe  bu  CuHom  of  ijo= 
i3ErniMQ:  anb  o?ber(nff  tbe  Carts  anb  Carmen.    TBut  in 
tbe  Cafe  of  tbe  t3acl?nep=Coacbmen,  tbcre  ncitbcr  is  o? 
can  be  fucb  a  poibcc  bp  Cuftom  of  gobcrninry  ano  o?bcr= 
4  "15 
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ing;  tljcm,  loOgcD  in  tlje  S^apo?  anD  aiDcrmcn  of  tl)t  C(« 
tp  of  London  5  atiD  tljcrcfo^c  tiji'gi  05?  la  to  fo?  tDe  OiDeC' 
ins  anD  (©ouccmno;  tljeni,  retiirncD  l3Cfo:c  poiic  LojUfljip, 
not  beinff  rtippo?tcD  bp  fucf)  n  fpccial  Cuftoni,  m  "was  in 
tijofe  Cafc0,  Out  toantiiig  tljc  jFoiinDation  toljiclj  tljofc 
"Bp'Latos  IjaD,  3  fjnmblp  conceiuc  toill  be  tofjoilp  Diffe-- 
rent,  in  Eeafon  from  tlje  0i5P'latos  in  tbe  Cafe  of  tlje 
Carrs  ano  Carts  ^  anD  tijat  tlje  JFo?ce  aiiD  Operation 
of  fucb  a  TSP'iato  as  ours,  is  toljollp  from  tfje  Ti??  iato 
It  fcif*  anD  as  tlje  IBp-lntD  in  tije  Cafe  of  Pain  anD 
Haughton,  no  fuclj  Cuttom  of  ^Soljerning;  ano  ©?Dcr(n5 
tijc  Carmen  bp  t(je  99»ipo?  auD  aiDcrmen  appearino;  in 
tijat  Cafe,  toas  aD)uD0cD  uoiD  ^  fo  liketoife  in  tOe  Cafe 
of  Player  anD  Jenkins,  if  fncf)  a  fpcctal  Cuffom  (jaD  not 
been  tbere  fct  fojtlj,  tijat  13p=LatD  Uiljiclj  is  rcfieo  on  foi 
a  ip)attern  fo?  tOis,  toonlo  Ijalie  been  boiD  lifeetoife  ^  anD  of 
tljat  ©pinion  teas  mp  Lord  Chief  juftice  Hale,  in  ano« 
tber  Cafe  upon  tljat  uerp  Xp-lato  of  tlje  Carts,  in  tfjis 

Court  bettoeen  Player  anD  Brondnax.  Hill.  25  auD  24 
Car.  2.  S)onie  ^ears  after  tlje  Cafe  of  Player  auD  Jen- 
kins, tobere  tbe  TSp  Lato  aboue^mentioneD  of  tlje  Carts 
being  returncD,  anD  tlje  Cudom  of  ©ofternino;  ^n\i  €)?Der-- 
iniy  tljem  b^  tlje  c^apo?  anD  aiDermen  fet  fo?tb,  as  teas 
Done  in  tlje  Cafe  of  Player  anD  Jenkins,  after  tlje  Cafe 
fjaD  been  fpolte  to  at  tlje  15ar,  mp  Lo?D  Chief  Juftice 
DcclateD,  tbat  toitbout  a  Cuftom  tlje  'Bp--)Lato  IjaD  been 
DotD,  but  bp  CuRom  it  nugljt  be  gooD.  ^y  toitj,  2 
Do  not  fee  tobat  Difference  in  Keafon  tljece  can  be  be* 
ttoeen  tlje  Cafe  of  tlje  Carts,  anD  tbis  of  tbe  5)acHnep* 
Coacljcs.  "Cbe  95ahcts  of  tljis  T^p  lato  tljemfelues  took 
tbe  Cafe  of  tbe  Carts  as  a  ^larrant  fo?  tbis  of  tbe 
Coacbes  ^  anD  if  tbe  s^apo?  anD  !3lDermen  baD,  0?  coiiin 
Ijabc  intitleD  tbemfelbes  bp  a  Cuftom  to  tbe  (Ji5o\j£rnino; 
anD  ©?Dering  of  tbe  ii)acUnep=Coacbcs,  as  tbep  did  of 
tbe  Carts,  31  Do  not  fee  tobat  anftoer  coulD  baiie  been 
0iben  to  Jenkins  anD  Player's  Cafe  |  but  tbeir  JFounDa= 
tion  failinry  tljem,  anD  tbere  beino;  no  fucb  Cuftom  bere, 
fo?  ©^Derino:  anD  (Solicrnino;  tlje  f:)acknep  Coacbmen  bp 
tbe  99npo?  anD  SlDcrmen  of  London,  90  tbere  toas  in 
tbe  Cafe  of  tbe  Carts  ^  if  tbe  'Bp^iato  in  tbe  Cafe  of 
tlje  Carts  tooulD  Ijabe  been  DoiD  toitbout  fucb  a  Cuftom, 
aCCO?DinjJ  to  tbe  ©pinion  of  mp  Lord  Chief  Juftice  Hale, 

in 
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in  t&e  Cafe  of  Player  anU  Brodneaux  ;  Op  tfie  fame  IBea-- 
fon  in  tlje  p^cfent  Cnfc,  t&crc  being  no  fucD  Cuftom,  tjjijs 
QBp'JLnU)  t)3  UoiD. 

^p  iLojD,  upon  tOc  toljole  il^attec  tlje  JtttijsUictton  of 
tf)c  ^^cipoi,  aioermcn,  nnn  Common  Council,  10  but  an 
infctio?  timittet!  3luri0t)tefion,  tfjeit  15p=3LaU)0  ace  but  p?i» 
iate  LatD0,  anD  btnti  in  tbe  il^atuce  of  p?iljate  latoff, 
anD  cannot  ffanu  in  Competition  tDit&,  o?  Occogate  from 
ttjc  Common  lain  of  England  5  tbeic  Cuffoms  of  ma* 
feing;  15?  latos  being  confirmetJ  in  parliament,  atiD  na 
iieto  Sligoni-  0?  poiMcr  to  tijem  5  tbep  cannot  maUc  13onlis 
0?  Cot)cnant0  DolD,  toljiclj  arc  gooD  in  laft)  5  tbep  cannot 
inflia  a  pcnaltp  of  3mp?ifonJiient,  0?  JTo^feiture  of  «^ooDiS 
by  a  'Bplaftj  in  London,  mo^e  tban  in  otbet:  piacc0. 
Cbe  gimplopmcnt  of  an  ipackncp=Coacbnten,  31  bumblp 
conceibe  mua  be  taken  to  be  a  latoful  Jmplopment  upon 
tf)i0  Eeafon ;  anD  being  fo  cannot  be  tcnraineti  genecailp, 
acco?iJing  to  tbe  Taylor  of  lpfwich'0  Cafe,  anb  Pain  anD 
Haughton'0  Cafe,  anO  reffraineu  to  a  certain  I2umbec  j  in 
€)itiec  to  p?ebent  a  JI5ufanee  tbcp  cannot  be,  unlef0  it  Ijaa 
appearcn  m  lalu,  tobat  513umbec  tuill  be  a  I3ufance,  0?  tbe 
^apo?,  aibermen,  anb  Common  Council  baD  intitleo 
tbcmfelbe0  to  a  lp)otoet  of  limitting,  anD  afcertaining: 
fticb  JI3umbet  by  a  fpecial  Cuff om,  fo?  tbe  fole  DiDccing 
nno  ©oberning  of  Jpacfenep^Coacbcs,  a0  tbcp  DiD  in  tbe 
Cafe  of  tbe  Cart©  ;  in  tbe  Cafe  of  tbe  Catt0,  if  no 
fucb  fpecial  Cuffom  baD  been  fljeton,  tbat  'Bp=lato  toouID 
babe  been  boib  bp  tbe  ©pinion  of  mp  Lord  chief  Juftice 

Hale,  in  tbe  Cafe  of  Player  ailD  Brodneaux ;  anD  tbCte 
being  no  fucb  Cuffom  in  tbi0  Cafe  of  tbe  Jpacfenep-Coacb' 
men  fet  fo?t!),  g]  bumbl^  conceibe  tbi0  XplLatD  in  tbiies 
reficaintng  j^nrt  i0  boiD,  anb  fo  no  fufiicient  Caufe  (be^it 
upon  tbe  Eeturn  fo?  tbe  Qtcefting  anD  3imp?ifontng  mp 
Client^  but  tbat  bi$  €)tanbing  toitb  W  Coacb  unlicenceD, 
in  ©?Dec  to  be  btreD,  toajs  latoful,  anD  tberefo?c  31  bum- 
blp  p?ap  pour  lLo?b(b(p  tbat  be  map  be  DifcbargeD,  anD  bijs 
Cnufc  retaineD  in  tbi0  Court :  Adjomatur ;  anD  aftec 
U)arD0  tbe  Scatter  toa0  fettlcD  in  lij)acliament,  but  t&e 
Citp  nebet  tbougbt  fit  to  ffic  futtbct  in  it. 
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Bevefton  and  HulTey ;  pais. 

20.  r  TPON  a  fpecial  aeiDict  tOc  Cafe  tuiitf,  John 
VJL  Pouch  fcifeo  of  (^aUElkiim  lanDS  Dcpacti'blc 
among  15?0tDerS,  IjaO  tUlO  'B?otDcr0,  Thomas  ailD  Wil- 
liam ;  Thomas  IjaO   JflUC   Henry  aitO  Thomas  5    anU  tljiiS 

Thomas  ijau  Jffue  ttuo  Daufl:l)tec0,  to'jo  claimcn  all  tjje 

lailtl0  in  ClUEftion  5  William  (jaO  affue  Henry,  anH  Hen- 
ry, 6aD  Ifllie,  tiJfjo  claimeD  a  ^oietp  of  tije  }LanD0  fii 
dueftion  acco^Wnff  to  t&e  Cuttom  5  tfje  duettion  tuas 
upon  tOc  mill  of  John,  tuljo  DctiifeD  Ipatt  of  m  laiiD 
to  William  aiiD  &I0  ^Eir0  ^  aiiO  as  to  tljc  lanD  (n  Cltie^ 
ffion,  Ije  DeDifeD  it  to  Henry  tfje  %on  of  Thomas  aiiti  010 
Delt0,  if  Ije  litie  to  Ctnnitp^onc  feats  of  Clge,  aiiD  tijat 
m  mitz  of  tlje  Deuifo?  (Ijall  Ijaiic  tlje  tljtto  ]pnn  of  it, 
tottfj  a  Rent  out  of  otljcc  lanos  -,  auD  if  Henry  m  be- 
fore Ctuentp-onf,  tljtn  to  t()c  tiejct  ©on  of  Thomas,  if 
6e  ftnUE  anp  ^  ann  if  De  fjntie  no  ot&et  ©on,  tfjen  to  Hen- 
ry 8»on  of  William,  anD  Us  ptitO  ;  but  If  Henry  anD 
Di0  COifc  tie,  before  Henry  (jatjc  libco  to  Ctocntp  one, 
t&cn  be  Dcuifes  all  b(0  lanO0  p^efentlp  to  fucD  19ecfons 
lart  nameD,  a0  fljall  be  bl0  ptit,  accojUtnop  as  it  itiall  Ijap* 
pen  t  Henry  tbe  ©on  of  Thomas  WED  tDttOout  JlTue  be* 
fo?e  CUjentiJone,  Thomas  bis  jfatbec  DatJinir  Hflue  Tho- 
mas, iDljo  ball  JlTue  ttiio  Daug;btei;0^  anu  if  Thomas 
tbe  'B?otbcc  of  Henry,  upon  tbe  Deatb  of  Henry  before 
€:iuentj>=one  took  a  jFee,  0?  if  onlp  an  Cffate  f02  life, 
toas  tbe  Queftion ;  if  be  took  a  jf ee,  tben  tbe  ttua  t>msl}'- 
tEC0  of  Thomas  ouffbt  to  Ijaue  tbe  CObolc  5  if  be  took 
onlp  an  (Elfate  fo?  Life,  tben  tbe  Jfliie  of  Henry  tbe  ©on 
of  William  ouffbt  to  baue  a  ^otetp  ^  fo?  wiiiiam  tbcic 
^^mufatbec  Vnm  tbe  "B^otbec  of  John  tbe  Debifo?  ^  anD 
Thomas  being  DeaD,  ano  tbe  Clfate  of  Henry  Dctctminen 
b^  bi0  Deatb  before  Ctoentp^one,  tbe  Cftate  ougbt  to 
Defcfnti  acco^Oinjj  to  tbe  Cullom  to  tbe  'B^otbecs  j  puis. 
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Neath  and  Reeves. 

21.  "PJKto?  upon  a  Judgment  in  Cur.  Pall,  tntjcrc  tu 

iJj  painttff  ns  ^omlniKrato?  Felicis  Bainham  count' 

en  ngainft  tlje  Defenoant,  tijat  6e  lono  fnoebtcn  to  tlje 

Pntntiff  (10  SnnnniflratOI  of  Felix  Bainham  in  10  1.  pro 
tant.  denarior.  fum.  ejufd.  Quer.  aS  9DmfnfncatO?  Of  Fe- 
lix Bainham  per  ipfum  Def.  ad  ufum  ipfius  Quer.  00  ^D« 
mtnifttatOJ  Felicis  Bainham  habit.  &  recept.  &c.  Non  af- 

fumpiit  pleatiEti,  anD  a  ^ctDict  ano  3uH5nicnt  pro  Quer. 
tl)C  €rro?  offigncD  ms,  tbat  tfjc  plaintiff  fjao  DEClaven 
80  aUminifiratO?  of  Felix  Bainham,  tIjat  tlje  Dcfciioant 
11)30  intJebtCD  to  ()im  a0  aUminiRcatO?  of  Felix  Bainham, 

&c.  ut  fupra,  fo  tlj(0  aaion  10  b^ougljt  in  tlje  Etgbt  of 
Felix  Bainham,  aiiD  founDcD  in  tlje  P?ibitp  of  I)i0  Clfate  ^ 
anU  tljc  ^oncp  lecobcicD  by  tfjc  juoenicnt  fljiiii  be  AfTets 
to  tbC  Debt0  of  Felix  Bainham,  fo?  conftat  de  Recordo, 

tbat  tf)i0  Eccobcrp  tua0  in  [)i0  Etgbt,  anti  not  in  bi0  oinn 
Eiffljt ;  but  tf)e  plaint  tDa0  {jcnccal,  ann  no  e^ention  of 
Feliz  Bainham  in  tbe  piaiut ;  nntj  tbECcfo?e  it  Iftall  be  in* 
tentJfti  to  be  in  bi0  oton  Eitrbt,  ano  fo  tfjerc  i$  a  aati'-- 
ance  bettucen  tbe  piaint  anD  tlje  Declaration,  ano  tljere* 
fo?e  tbi0  10  €rro?  5  it  toa0  anftnerco,  tljat  it  ti[)a0  not 
necclTarp  to  name  btnifcif  aoniintftrato?,  ano  it  io  but 
©urplufase  [Vide  6  E.  4.  I.  anO  22  E.  4.  n.]  foi  tbe 
^onep  toa0  reccibco  after  tbc  DcatD  of  tOe  Sintcttate, 
a0  if  an  aominiflcatO?  bim  Trover  of  a  Converfion  in 
1)10  oton  Cime,  tljere  10  no  Jl^eeO  to  name  Ijinifelf  aottiini' 
(trato?  5  alfo  a  Cafe  was  cited,  (HUbcre  a  acjan  counteo 
upon  febcral  p?cniifc0,  fonic  maoe  to  Dim  in  fji0  oiuii 
Cime,  fomc  upon  Conttact0  fo?  (jDooOs  ano  COare0  folD 
in  tbe  Cinie  of  tbe  Ceffato?,  anO  entire  Damages  toere 
eibcn  5  ano  tOt$  Ijclo  to  be  gooo,  being  febcral  Cimc0 
niOlJeO  in  tljC  Cime  of  Hale  chief  Jnftice  ;  tfje  tiJljiCf) 
t6e  Court  Ooubteo  ^  ano  it  tua0  faio  bp  Northey  toljo  cu 
teO  tbe  Cafe,  tbat  a  ffiilrit  of  Crro?  m&  b^ougljt  in  Cam. 
Scacc.  tlje  Court  in  tlje  principal  Cafe  feemeo  all  to  tljink 
tbat  it  toa0  €tm  '■>  but  advifare  vult  5  aiio  after  in  Hillary 

Term  folloUJiuff,  tDe  jiiDgnicut  tDa0  tebctfcD. 
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King  and  Ux   'verfus  Tebbart. 

22.  npEefpafjs  of  Mm\K  mm  'Bnttecp  ,•  m  Dcfcn-- 
1  Dant  pIeaD0  fur  ion  aflauit;  x\)z  l^laiiittff  re- 
pfic0,  tfjat  t&e  Dcfcnoant  came  into  \m  ii)oufe,  aim 
tfjece  contimieo  aftcc  tlje  I9laintiff  fjati  oeficcD  (j(m  to  Dc. 
part  s  upon  tofttclj  fjc  commanDeU  lji0  Klifc  to  put  bim 

out  of  tije  CpoufC,  quse  molliter  manus  fuper  tfjC  Defeil-- 
Dant  impofuit,  &  hoc,  &c.  6ut  BOES  not  faj?,  quse  eft  ea- 
dem  tranfg.  anD  (t  VDa0  faitJ  tfjat  molliter  manus  impofuit 
is  a  Juttification  to  an  aiTault  onlp,  anB  not  to  a  laat* 
tcrpi  fcut  non  allocatur,  fo?  to  put  |)anlis  tipon  any 
one  ajjaina  W  CCltU,  is  a  iSatterp  ^  ann  fa  it  is  toell 
cnougb  as  to  a  OBattetp,  but  not  as  to  a  2:OounDtno; ; 
tljen  it  toas  faio,  tbat  t&is  is  not  applicB  to  tiic  Cief. 

pafS  fUfftficB  in  tbe  0531:,  as  to  fat»,  qu.^  eft  eadem 
tranfgreffio  ;  non  allocatur,  fo|  it  bcitliy  eodem  tempore 
quo,  it  is  WW  enourjO  tiJitljoiit  fuclj  a  Conclufion,  fo? 
iD&en  t&cp  agree  \\\  tfje  Cime,  fuclj  ConcluGon  is  not  ne= 
ceffatp  h  iJWt  if  tbep  uatp,  tben  it  i0  neceffacp  to  fap,  qu^e 
eft  eadem  tranfgrefT  21  H.  7.  39.  3nD  if  tDe  'Battery 
be  OUtragiOUS,  fo  tbat  a  molliter  manus  impofuit  be  not 
mxt,  it  ouffbt  to  be  fpeciallp  fljeton,  otbecimfe  it  f^all  be 
n  ffooti  Jitfltfication  5  aim  a  Crauecfe  in  tijis  Cafe  Ijim 
been  ill,  tbe  TBac  bcino;  fnfficientip  confelTeo  ano  a\)oiDeD  5 
aim  tbetefoie  it  Uias  anjuDgeD  a  gooD  Eepl(catton« 

Quarn  and  Roe. 

23.  '"p*  H  E  paintiff  BecIaccD  in  crobenant,  a  no  trje 
X  Defcimant  uemucceD  to  tlje  Declaration,  becaufe 
tbc  plaintiff  Does  not  intitle  bimfclf  to  tlje  9aion  bp  anp 
p?ibitp  of  €(late,  fo?  a  Jfine  teas  lebicD  of  a  Ecbcifion 
to  tbe  plaintiff  anO  bis  ipeirs,  to  tlje  afe  of  tbc  plain- 
tiff  anb  bis  l|)eirs  i  tbe  '^\)\t\^  is  a  Conbepaacc  at  Com- 
nion  LatD,  and  tbercfo^c  an  attornment  requlfitc  to  make 
a  P?lbit|>  of  €(fate  5  aim  tbis  not  bciniy  ajcinn,  tlje 
action  noes  not  lie  ^  to  tnbicb  it  aas  anftnereu,  Cbat  at 
tbc  $imc  of  tbe  !®afetng:  tbe  €ffate  to  tlje  Defenbant, 
tobicb  bias  to  commence  after  a  Cerm  in  efte,  tbis  uiis 
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a  ftttute  llnteccft,  min  t&£cefa?e  no  attornment  necffliirp, 
0?  pofliblc  to  be  maDc  Dp  tfje  DcfcnOant,  fo?  De  luagi  not 
in  poffclHon,  anti  t()Ecefo?e  IM  Cffate  tDa0  not  fcbcrcD 
from  tijc  EeDctfion,  at  tlje  Ctme  of  tfje  LcDping:  of  t&e 
iftne  of  t&c  Ecucrfion ,  t&e  tDljicO  10  fufficientip  conuepeD 
bp  t&c  jftne  as  to  tljc  Cffatc  ^  fo  t&at  t(je  Conufcc  fja0 
tlte  Cfiate,  ann  tW  fl)all  Defccnd,  tgougD  attornment 
tequtCte  to  maHe  a  \pii\iit^  -,  but  m  tge  Cafe  of  a  ^mt 
of  a  Eebecfion,  tljete  t&e  Cfiate  Does  not  pafs  till  tH 
attornment,  anD  tljecefore  a  Eelicrfion^  as  a  Reverfion 
cannot  be  gtanteU  omnino  by  Way  of  Grant,  in  fwc& 

Cafe  5  but  l)ete  it  being  bp  jftne  it  is  toell  enough. 

Grandvill  and  Dighton. 

34.  |~AEB  T  upon  a  3lutgment  fn  R.  B.  tftc  DcfenDant 
J^  pleaocD  in  abatement  of  t&e  action,  a  Ulnt  of 
€rto?  penning  upon  tljis  lluogmcnt  in  Cam.  Scacc.  to 
U)()ic&  the  plaintiff  nemucteD,  ano  it  tuas  ati|uDge& 
for  tlje  plaintiff,  being  argueo  bp  Serjeant  Levinz  for  tU 
paintifF^  ano  Sid.  236.  4  H.  6.  51.  ano  18  E.  4.  6.  tuere 
citeD  bp  Ijim  to  be  fo  refoIDen  t,  anD  a  Cafe  toas  citeO  per 
Dolben  to  be  abjuUgeD  accorbinglp  in  tbe  Cime  of  Roll, 
ano  aftet  afflrmcb  in  patlfamcnt  before  ail  tfte  Jubges  of 
England,  bettoeen  Limerick  and  anb  tbougb  it 

bab  been  (luck  at,  anb  Vaughan  queftioneb  it,  pet  it  ban 
been  oftentimes  fo  tuleb :  anb  it  ioas  bclb  in  tl)e  Cafe 

of  Danvers  anb  Smith  in  tlje  Exchequer-Chamber,  tbat 

fucb  piea  is  not  goob  in  ISar,  but  goob  in  abatement  5 
but  tbis  Difference  mas  not  tbougljt  rcafonable.  anb 
Holt  Chief  Juftice  faib,  if  it  toas  not  fo?  tlje  Cuccent  of 
aiutboritiejg  econtra,  it  feemeb  barb  to  bim  tbat  fucb  an 

action  lies,  for  tlje  Warit  of  Cctor  is  a  Superfedeas  to 

an  Cretution,  anb  tbetefore  pari  ratione  it  ougljt  to  be 
a  Superfedeas  to  all  tlje  ^laps  to  come  at  an  Ctecution  -, 
nnb  be  citeb  tlje  Cafe  of  Read  anb  Bearbiock,  tifjcrc  a 
3I9an  paps  a  ^ccutitp  of  an  inferior  JQature,  pcnoing  a 
mtit  of  €rror  upon  a  lubgment  on  a  ^ecutitp  of  an 
bigber  JI5atute  ^  tfjis  luas  not  a  Devaftavit,  toljicb  Ibetos, 
tbat  tbe  mtit  of  Ccror  bab  fo  totallp  fuf^rnbeb  tljc  Cf« 
fes  of  tlje  liubgmcnt,  t^at  it  i^all  not  Dabc  anp  Kegarb 
3  or 
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o|  Cffeuce  ^  but  tljfs  notujitbffanrjing,  it  toas  tW  ia[)U& 
Tome  Eclusancc  aD)utigeD  bp  Dim,  anD  all  t^e  Court  ut 
fupra. 

Prickman  ^«^  Tripp. 

25. /"^OUNT  tn  an  Adion  fur  Cafe,  quod  quidarti 
V_>  fluxus  AquK  currere  confuevit  &  debuit  ufq^  quen- 
dam  fontem,  &c.  atiD  t&at  tfje  fato  WUXzW  UfcD  to  ouet-- 
floiu,  I)|>  Eeafon  of  tfje  Eunning:  of  tfje  faiD  mmt  into 
it  5  ano  tljat  tijc  CtLlatcr  toOicIj  fo  otiecflotoeo  from  t(jc 
faiD  COeli,  ufque  toe  Doufe  of  tbe  jpiaintiff  ufcD  to  rutr, 
fo|  tfje  ucccflacp  afe  of  bi0  5)oufe,  ann  alleDffcD  it  m 
tbc  Count  to  be  an  anticnt  J^oufe,  anU  to  be  in  Ois  i3of» 
feflton  ^  ano  tften  Oictos,  tljat  tl)c  Defenoaiit  ban  DiUcrtcH 
tbe  C2Jat£c  bp  Diffgino;  ano  mabino:  of  a  Cittern,  fo  tljat 
tbe  COatcc  tobicb  iifeo  to  run  into  tbe  COell,  OiO  not  run 
into  it,  ano  ratione  inde  tfje  faiD  COeil  fo?  fucb  a  Cime  oto 
not  ouerfloto  5  upon  Not  guilty  pleaoco,  a  aetoict  toa^  fo? 
tbcpaintiff?  ano  it  Uias  mobcOin  9crea  of  HuOgment.  Firft, 
OBecaufc  no  Terminus  a  quo  of  tbc  S>tteam,  tbe  ttbicfj  toaix 
faiO  toaiBi  00  necelTarp  a0  in  a  COap  ^  non  allocatur,  fo?  it  is 
not  neceflarp  in  tljis  Cafe,  be  baWng  fljeton,  tbat  t&e 
Stream  toaa  ufco  to  tun  to  tfje  CBeil  5  ano  be  babiuff 
tiibetteo  it,  toben  it  toa$  at  tbe  CClell,  t&is  ig  a  Tort, 
ano  it  is  not  material  from  tubence  it  comes  ^  to  lobicb 
it  fea0  faiO  at  tbc  Bar,  tbat  tbe  Terminus  toas  nccflTarp, 
ot(jer1aj(fe  tbe  Jurp  coulo  not  knoi»,  tbat  tberc  loas  fucb 
a  Current,  if  it  be  not  fbcbJn  ^  but  per  Curiam,  tbJS 
ouffbt  to  baue  been  in  p?oof,  but  it  is  not  material  after 
a  fiietOict*  Secondly,  3jt  i0  not  allcDseO  tbat  it  ufeo  to 
tun,  &c.  non  allocatur,  fO?  confuevit  &  debuit  t0  fufflci» 
ent  ;  ano  fo?  tbt0  be  Citeo  1  Cr.  500,  575.  Palmer  292. 
Thirdly,  ji^o  3ft  Of  DiberOon  i0  alleogeo,  fo?  it  is  net 
fuflltcient  to  fap,  tbat  be  bao  Oiucrteo  tbe  Current,  but  be 
ouffbt  to  ftfto  fucb  an  <§ct,  lubicb  teas  tbe  Caufe  of  tlje 
Dtbernoii,  MiWl)  tbe  Court  migbt  aoi'uDge  a  fufRcient 
CnufC:,  non  allocatur,  fo?  Raftall  441.  3  Leon.  13.  fiiflj 
general  allegation  fufRccs,  4  Rep.  Luttereir0  Cafe  ^  ano 
nfter  it  teas  adjudged  fo?  tbe  li)laintiff,  ano  tbat  tbc 
Count  ttias  gooo  after  a  dJetoift,  tDougfj  it  migbt  babe 

teen 
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been  in  a  bettcc  QSannei;  5  fo?  it  ms  not  allcDtycTi,  t&at 
tljc  matn  fjaD  ufeD  to  tun  ftom  tlje  mell  to  W  pouk, 
fo  cECtainlp  as  it  niigOt  DaDc  been  ^  but  all  tljcfe  ZUn^s 
ajall  be  intcntieD  to  be  pjobeD  upon  CbiDence,  anB  fo  aiDeO 
bp  tbe  ejccbict^ 

Smith  and  Wood. 
26.  T-^  H  E  Defcnbant  libellcD  in  tfie  S)picitual  Court 

X  againft  Smith,  fo?  tfeefe  Cao?t0,  You  are  a 
Rogue,  and  a  Rafcal,  and  a  Whoremafter,  and  the  Son 
of  a  perjured  Affidavit  Bitch,  upon  tobiCb  t()e  DefenOant 

tbcte  niobcD  tlje  dlourt  fo?  a  Prohibition.  Firft,  "Becaufe 
tbe  motQs  are  2210100  of  ^eat  ano  ©colDing:,  ann  Da 
not  concern  a  fpiritual  Cfjino;;  as  if  be  baD  calleD  bim 

Schifmatick,  &c.  anO  tbej)  ate  aCCOUplCtJ  tottb  Rogue  and 
Rafcal,  Sec.  non  allocatur,  fo?  Whoremafter  i0  an  Offence 

punifljabie  in  tbe  Spiritual  Court,  ann  a  ©canoal  as  nuicfj 
as  to  call  a  Woman  Whore ;  auD  tIjOUffb  It  is  fettleU  at 
tbis  Dap,  tbat  a  l9?obibition  fljail  not  go,  tnbere  tbe 
%uit  is  foi  callino;  a  Mloman  Whore,  except  it  be  iit 
London,  0?  anp  otbcc  ISlace,  mbere  a  Cuftom  for  carting 
is  fuggeaeD  5  anb  it  appears  eitfjet  in  tljc  libel  o?  bp 
Affidavit,  tbat  tbe  mom  toere  fpoke  in  London  ;  fo  it  is 
tbe  fame  Eeafon,  tbat  fo?  calling  ijim  Whoremafter  tbe  ©uit 
fljali  be  in  tbe  S)piritual  Court,  Secondly,  jt  loas  faio, 
tbat  tbe  a:Oo?Ds  mere  ut  fupra,  vei  eis  fimiiia,  tlje  tubicb 
is  uncertain,  and  tbcrefo?e  a  l??obibition  fbnll  go  ^  non 
allocatur,  fo?  tbis  is  tbe  jro?m  in  tbe  Spiritual  €oiKt, 
tbougb  in  our  laio  fucb  a  Declaration  tooulD  be  ill,  ann 
tbe  lpJ?obibition  toas  benicn  per  totam  Curiam ;  ann  tbe 
Court  (alb,  tbat  tbcp  ujouID  not  encourage  Defamato?p 
Jllo?bs. 


Hall 
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Hall  and  Cuppen 

27.  A  £0m  foin  to  anotljct  fa  nianp  ©Tjntcg  in  Eaft- 

r\  India  Stock,  if  tljE  Otljcc  appJoDcD  Of  &(£i  05(11;' 

gain,  nnti  Demanneo  ft  ore  tenus,  0?  bp  Ji^ote  in  (raclting 
left  at  tt)e  Eaft-india  Houfe,  befo?c  fiicO  a  Dap,  ann 
pleaDs  tljat  licet  Ije  nemanDeD  it  ore  tenus,  anu  bp  Bote 
in  aBi'itiiiQ;  at  tlje  Eaft-India  Houfe,  tbe  DcfcnDant  batj 
not  ttatigfcctcD  (t,  &c.  upon  toljicfj  tlje  DefenDant  Demuc' 
rcn,  ano  ob|Ectct>  tbat  licet  tlje  Bote  in  lUxitinQ  ourjijt 
to  be  left  at  tlje  Eaft-India- Houfe,  pet  tlje  Deniano  ore  te- 
nus coulo  not  be  left  tbcte  5  ann  tbcrcfo?e  t(je  DenianD 

ore  tenus  fg  not  celitaineH  to  t&e  Eaft-India  Houfe,  bUt 
OUffbt  to  be  perfonal,  anU  left  at  the  Eaft-India  Houfe, 
fljall  be  applieo  to  tljat  tnbfcb  migbt  be  left  tOcce,  iDljtcIj 
is  the  Demand  by  Note  in  Writing ;  but  after  being 
ttoice  inobcti,  it  toas  adjudged  fo?  tlje  plaintiff,  tlje  con« 
flant  p^aafce  being  an  Crpofitfon  of  tljefc  COoiug. 

Hillman  and  Uncles. 

28.  npEcfpaf0  quare  claufum  f regit,  8>c.  tbe  Defen* 

JL  Oant  pleaU0,  tbat  tbe  ^refpaffii  tons  Done  b^  fjim 
anD  Jane  Rowland ;  ano  tljat  aftet  tbe  faiD  Ctefpafsi,  it  Mm& 
accorded  bcttrecn  tlje  Plaintiff,  ano  tlje  faiD  jane,  tljat 
tbe  faio  Jane  ajall  abate  14  s.  one  to  tljc  faiD  Jane,  from 
Edward  jfatljEc  of  tbe  plaintiff,  fn  ©atisfaaion  of  tlje 
faiD  S^cefpafsi,  anu  abeco  tljat  tlje  faiD  Jane  OaD  a'oateo  tbe 
fafo  14  s.  &c.  anD  upon  tbis  tbe  plaintiff  DcniucrcD: 
Firft,  'Becaufc  it  i0  a  Cbing:  to  be  Done  fo?  tfie  TScncfit 
of  a  tbtrD  perfon,  anD  tbcccfo^e  tlje  accojo  not  rjooD. 
Secondly,  TBecaufc  be  faiD,  tbat  fljc  baD  abatcD  tbe  faiD 
14  s.  auD  not  fljeton  bote  ^  asi  to  tbe  firft  Exception  tlje 
Court  toag  econtra,  fo?  it  being:  in  Difaobantagc  of  one 
of  tbe  Ctefpaffers,  anD  maDc  at  tlje  Kequcft  of  tlje  plain' 
tiff,  tbouffij  it  be  to  a  tbirD  pecfon,  ft  is  toell  enongb  5 
but  3)5  to  tbe  fecond  fault,  tbe  Court  belD  tbe  piea  to  be 
ill,  fo?  be  cutjbt  to  babe  ^jeion  bote  fbc  baD  abatco  tbe 
14  s.  a0  to  fap,  tbat  tbe  fatbfc  of  tbe  plaintiff  oiueD 
6im  fo  ttiuclj,  auD  ijaD  paio  ijim  but  fo  nuicij,  fo  tbat 

tDe 
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tf}e  14  s.  be  acDuctcD  annaljatcD  out  of  it  ^  niiu  to  picaD 
tijnt  fije  Oao  nbatcii  generally,  as  (t  10  plcntJfD  l)Ere,  is 
inccttniii  oiio  ill,  &c.  anO  aDjuDgcD  ncco^rimfflp  in  tfjc  fol* 
lotPinrj  €crn?. 

George  j;?*^^  Lawley. 


29.  T~'Ecfpafs  fo?  ciitiino:  of  Ijia  C^oiife,  nnu  tafeing: 
J_  of  a  @ili)Et  CanUacD,  &c.  tbe  Dcfentiant  plcaD0 
n  rpfcifll  JuHlficatiou,  fcil.  quoad  vi  &  armis  nee  non  to- 
tam  tranfgreiiion'  praediiil:.  prater  intrationem  domus  pre- 
dict. 8c  abfcariationem  Canther'  pradi(ft'  non  culp.  & 
quoad  refiduum  tranfgrefT.  pra.di(5.  aQio  non,  quia  dicit 
quod  diu  ante  tempus  quo,  &  eodem  tempore  quo  Guliel- 
mus  divina  providentia  Cantuaria  nuper  Epifcopus,  tuit 
feifit.  de  manerio  de  Lambeth  cum  pertin.  in  dominico 
fuo  ut  de  feodo  in  jure  Ecclefia,  ad  quod  ipfc  &  omnes 
ilH  quorum  ftatum,  &c.  in  manerio  pradift.  cum  pertin. 
habuer,  &  tempore  tranfgreiT.  fieri  fuppofit'  habuit  vifum 
francii  plegii,  &  omnia  qua  ad  vifum  franci  plegii  per- 
tinent, tenend.  infra  pracind.  manerii  pradift.  quolibet 
anno  intra  feftum  beata  Maria  Virginis  &  feftum  Sti. 
Johannis  Baptift.  coram  Senefch.  Dni.  Maner.  pradit:;!:.  pro 
tempore  exiftent.  h  tempore  in  cujus,  &c.  &  dicit  quod 
ad  vifum  franc,  pleg.  pradidt.  Archiepifcopi  manerii  fui 
pr^dift.  tent,  apud  Lambeth  die  Veneris  oQavo  die  Maii 

anno,  &c.  atiD  fo  fljcto0  a  lg>?Efcntnicnt  of  tljc  l^Iaintiff 
ftp  tfje  Jiitp  fo?  a  JI3ufance,  auD  an  amccccmcnt,  anD  a 
Warrant  to  t&e  Dcfenoant  to  OfRrnin,  &c.  tefjiclj  toas 

tlj?OU0OoUt  aCCO?Ding  to  tfjC  19?CC£lJCnt  m  Raftall's  Entries 

606.  upon  toijiclj  tljc  plaintiff  DpmurrcD,  ano  tiiittxk  Cjc-- 
CEption0  tocce  taben  to  ilji0  l^lea  ^  Firft,   Quia  totam 

tranfgreiTion.   pradid.  prater,  &c.  incUltlE0  tljC  Wil)0\t  5 

nnti  tijcn  to  fap,  quoad  refiduum,  i0  tioulile,  anD  to  anftDEC 
tijat  iDitlj  a  fpccial  pEa,  to  tD&iEfj  Ijc  IjaO  pleatiED  Non 
cul.  bEfo?e  3  but  to  tl3i0  it  U)a0  anftoccEH,  tljat  tbc  Prater 
10  an  CjCCCption  out  of  tljC  Totam  tranfgrefC  ann  tfjat 
iDljiEl)  comc0  untJEc  tljc  Prster  i0  not  iuEluDED  toitbin  tH 
Totam  Tranfgrefl.  anti  tbfre  bEinff  one  \pm  ej:cIiiIied,  anD 
not  anfitecED  bp  tbc  Ip^Ieb  of  Non  culp.  tW  toill  be  a 
Refiduum,  ano  tijc  fpecial  Jufiification  Uiill  go  to  it, 
I  Secondly, 
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Secondly,  3t  (0  fatD,  Nuper  Epifcopus  Cant.  antJ  aftCC  it 
<0  faiD  Archiepifcopi  prxdidl.  toljctc  fje  tuagi  not  naitieu 
QlCObifljOp  bcfo?e  ;  non  allocatur,  fo?  t[)C  Coiitt  tutll  take 
BOUCC  tljat  tDe  'BifljopjfCfe  of  Canterbury  (jj  au  3CCDbi-- 
f^opjick,  ano  tljat  Ije  is  an  ^tc[)lnflJop,  anD  Ml  Dttect 
tljEic  SHrtts  to  Ijim  acco^Dinfilp.  Thirdly,  %  tuaa  ob-- 
I'cctcD,  tijat  tljE  jLeet  10  fa(D  to  be  lielD  apud  Lambeth 
pr^dia.  but  it  10  not  allCOSCD  to  be  infra  precindt.  maner. 

prsdift.  anD  tlje  Court  5(D  not  fecm  muclj  to  rcgatu  tfjis 
€rccption,  fo?  it  ttja0  faiD  tbat  tOe  lect  bcino:  alicugca 
to  appettain  to  tlje  SBano?  of  Lambeth  prxdia.  to  be 

(jelD  infra  prxcind  maner.  prsrdidt.  ailU  it  betnff  aUcUffCD 
to  be  belD  at  Lambeth  prsdid.  tijc  Court  tofll  not  intenu 
t(ji0  to  be  out  of  tOe  p?ecinct  of  tljc  $^ano?  5  but  per 
Holt  Chief  luftice,  (jc  fa}'0,  tfjnt  Ije  ba0  a  leet,  but  fje 
DOC0  not  fljcu)  tbe  'Bounog  ano  iLimit0  of  lj(0  leet,  02 
obcc  tofjat  j?)etfon0  tlje  leet  ba0  |utisnictioti,  a0  to  fap 

de  refidentibus  &  inhabitantibus  infra  Maner.  de  Lam- 
beth, &c.  fo|  t(je  leet  map  ettenH  into  one  ^nnoj,  01 
iDitljin  four  0?  fibe  $^ano?0 ,  0?  tfjete  map  be  febetal  lects 
toitbtn  one  g^ano?,  ano  tijetefoje  be  ouijbt  to  pleaD  tfje 
'Bouni)0  of  bt0  "KLeet  cectainlp,  ano  alfo  be  Doe0  not  fljcin 
tlje  oftavo  die  Maii  tO  be  inter  feftum  Annuntiationis 
Beat«  Marix  &  Feftum  Sti.  Johannis  Baptift.  anH  fO?  tbcfe 
iFault0  it  toa0  abjuliffcD  fo?  tbe  J9Iaintiff:  Nota,  tl)i& 
tDa0  pleabeD  accojbtnof  to  Raftall ;  but  tbe  Court  faio, 
tljat  tfjcre  tocte  a0  mnng  faulty  a0  lines  5  t&i0  not« 
BJitbAnuDing:* 

The  KiiiCT  ^erf.  St.  JohnV  College  in  Cambridge , 
denjant  ^  puis. 

50.  "I"'  H I  s  Dap  tlje  Solicitor  atgucD  upon  tbe  Ectutn 
1  of  tlje  College  to  tbe  Mandamus  ;  auo  ijz  falD 
tbat  bcie  tbcp  b'i\3e  rcturneo,  tbat  Non  conftat  to  tbem, 
tbat  tbe  feberal  l^crfong  nameti  in  tbe  Mandamus  bao  not 
taken  tbe  ©atbo,  &c.  to  labicb  be  fniD,  tljat  tbep  being: 
tlje  pecfon0  appointed  to  acminiflct  tbe  0iitlj0,  tbep 
babe  dTonufance  if  tbep  \m  taken  tbe  Oatlj0  01  no  5  ano 
a0  to  tbat  19art  of  tbe  Ecturn,  Uibcce  tbep  fijeiu,  t&at 
tbep  babe  a  Vifitor  ^  anb  tbat  bp  tlje  @)tatute0  of  tbe 
Collfscj  tbep  babe  l^otocr  to  erpel  fo?  tbcfe  partlculac 

E  e  e  Caufe0, 
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GEatlCfJJ,  &  non  pro  aliis ;  Ije  ffliO,  tljat  t()i0  tuciit  to  tfjs 
■jLcgalltp  of  tlje  CxLIrit  it  fclf,  ano  to  tljc  \poioc\-  of  tijc 
Court  to  grant  fucf)  a  5;0rit  ^  ano  lu&cii  tijcp  Ijaljc  Oearn 
tljeic  ©bicgiono  to  tljcfe  point0,  tljep  luoiilD  jjiuc  tDeni 

an  SIllftOEr  5  anU  as  to  tljC  Statute  of  Magna  Charta,  anO 

Of  E.  I.  aiiD  tlje  other  Statute  mcntioncH  in  tOc  KctiirtT, 
te  aumittcD  tije  statutes  to  be  fo  ^  but  fafo,  tbat  bcre 
tlje  aa  Ijao  appointco,  tijat  if  tlje  partp  Do  not  fucfj  a 
C()inff,  tijat  Ije  fljad  be  ipfo  facto  DcpiiUcH,  aiiD  fo  tbe 
fanner  of  p?occeoimj  is  DiccctcD  bp  t&e  9a  it  felf,  tfje 
toOicO  is  a  Jnf gnicnt  of  it  fclf :  3s  iii  tlje  Cafe  of  a 
lu)arfon  toOo  Dio  not  reao  tlje  articles,  Ije  Iljall  be  ipfo 
fado  DfpnucD,  ann  tlje  13atron  map  p^efent  to  tbe  CDurcij, 
ano  a  ©cutciice  of  Dcp?tbatiou  not  iicceiTarp ;  aiiD  fo  in 
t()(s  Cafe  tlje  jfeUotos  are  ipfo  fado  DcpjibcD  luitljout  tlje 
Sentence  of  tbe  l^jefiDent  0?  2I((ito|,  bp  tfje  crp^efs 
mo^\}Q  of  tlje  aa.  shore  argucn  in  ^Maintenance  of  tOe 
Eeturn,  anD  faio,  t^at  if  tbc  ^Irit  tuas  not  a  legal 
miit  of  Mandamus,  0?  tbat  if  it  luas  a  legal  lOrit,  if 
it  tons  not  to  be  ntreaeo  to  tlje  l5)?eriDent  anD  jfcUotos, 
but  to  anotbcr  ),^ei'fon  ^  0?  if  it  loas  to  be  DireaeD  ta 
tbeni  5  pet  if  t&ep  babe  alleDgeD  in  tbe  Keturn  a  fufficient 
^attcc  of  C]ccufe,  tbat  tljen  tlje  Eeturn  Uiill  be  gooD, 
anD  tlje  COrit  fljall  be  quafljeO  ;  tbe  COtit  fuggefts,  tljat 
fuclj  anD  fucb  tocte  elccteD  to  be  jFeUotos,  ano  tben  fljctosf 
tlje  2ct  of  j^arltamcnt  of  1  Will.  &  Mar.  &c.  aiiD  tbcii 
furmifes,  tbat  tljc  }2)crfons  tbcce  nanieD  DaD  not  taken 
tbe  ©atb  of  allegiance,  &c.  acco?Ding  to  tbe  faiD  9(t ; 
anD  tljat  tljis  nottoitbttanDing,  tbat  tlje  p^eHDent,  &c. 
permits  tbem  to  remain,  anD  continue  tbrte  in  tbe  Col. 
lege,  anD  to  ttikc  tbe  J5?oiit0  anD  OBenefit  of  tbcit*  gch 
lotolljips,  &c.  tljercfoie  tbe  ^Irit  commanDS  tbem  to  er* 
pel  anD  reniobe  tbc  faiD  J^crfonS  from  tbe  College,  &  qua- 
liter  hoc  breve,  &c.  be  CtCCUteD  nobis  certificetis ;  auD  i)C 
faiD,  tbat  t{)cp  OaD  tbiee  Cbings  to  allcDge  in  Cjccufe : 
Firft,  "Bp  COap  of  Non  conftat,  toljetbet  tbcp  babe  taken 

tbe  SDatljS  0?  no,  fo?  Nihil  notum  efl  judici  quod  notum 
non  eft  in  judicio  ;  anD  Ije  faiD,  tbat  bp  tl}t  SlCt  Of  i  Will, 

6  Mar.  tbep  toere  to  take  tbe  flDatbs  before  fucb  l^erfons, 
before  tobom  tbep  ougbt  to  take  tijcm  fap  tlje  S)tatute  oE 

7  Jac.  anD  tbis  teas  before  tbe  13?criDent  of  tbe  College ; 
anD  aifo  tujo  Jufticcs  of  tbe  peace,  of  tobicb  one  ttjall 
be  of  tbe  Qiorum,  mig&t  cequicc  tljem  to  take  t&c  SDatljs^ 

i  anD 


Terra.  Midi.  5  Will.  &  Mar.  11.  B.  395 


atiD  tijcp  nitgijt  Ijaue  taUcii  tljcm  in  Cfjanccri»,  0?  fjctc  m 
t\)£  King's  Bench,  anH  matip  Of  tljctii  Uatjc  fo  Done,  aiiD 
tIjcrcfo?e  Non  conftat  to  tlje  l^^cfiDcnt,  &c.  but  t.^nt  Votv 
IjaD  taken  tijc  £)atD0  ^  aiiD  if  tijc  l;i)?cfiDEnt,  &c.  ouijOt  to 
temobe  tfjem,  ano  tlicp  no  not,  tljc  aiflto?  10  tfje  l^ccfou 
Hj&o  ou0(jt  to  inquire  in  tljis  Cafe  of  t&e  BcffleS,  ana 
tlje  Mandamus  0UQ;I)t  to  fac  DiucftcD  to  Ijim,  fo?  \)C  is 
tije  li)cifon  ujIjo  ougOt  to  punlllj  tijis  JScglccf,  anO  tfjis 
10  a  IpJotoec  mcioent  to  lji0  ©ffice  of  difito?  ^  but  tf)at  a 
Mandamus  Boeg  not  lie^  fo?  a0  a  Mandamus  Does  not  lie 
to  tcfto?ea  jfelloU)  oO  a  College,  luljo  10  lujongfullp  ejca^ 
eo,  luljete  tljere  i0  a  Oifito?,  toljo  map  rcD2cf0  it,  iinD  to 
tuljom  it  i0  p?oper  to  refo?t,  a0  (jas  been  refoiUcD  in 
D?.  Widdrington0  Cafe,  D?.  Patrick"0,  antlsD?.  Robert'0 
Cafe,  &c.  fo^a  fortiori,  a  Mandamus  DOC0  UOt  liC  tO  e« 
jert  a  jFeiloiD,  tol)0  10  U)?onQ;fulI|)  continueD,  but  tIjc  2Uap 
10  bp  Complaint  0?  appeal  to  tfje  difito?  5  ann  ajs  to  tlje 
Mandamus  in  Ryiey,  pi.  parliamenfar'  tl)at  UjaS  bp 

tljc  Eing  in  I3arltamcnt,  in  JinfUicc  to  a  petition,  ann 
fo  in  tlje  Ji5atutc  of  an  ^ct  of  pacKament,  anD  tljat  no 

Mandamus  in  I'vyley  toas  ilTuino:  out  Of  tl)(0  Court  :  CluD 

Ije  fam,  tlje  llnteiit  of  tlje  3ct  of  i  Will.  &  Mar.  teas 
not  to  gibe  anp  9utljo?(tj)  to  tljis  Court,  tuljiclj  iua0  in 
tljcni  bptlje  @>tat.  of  25  Car.  anU  tlje  otijec  Statutes,  but 
left  CDingS  in  fuclj  pligljt,  a0  tljep  toece  upon  tijofc  €>ta' 
tute0  ^  fo  tljat  if  tlje  l^Kittice  concecneD  Uioulo  take  $10- 
bantage  of  tlje  Qacancp,  tbep  miijljt,  but  it  toa0  not  tfje 
Jntent  of  tljc  M  to  compel  tljem,  no  nioie  tljan  of  tljc 
@)tatutc  of  Clueen  Eliz.  to  compel  a  patron  to  p?cfcnt  a 
Clerk  to  a  Cljutclj  bacant  fo?  not  reablno:  of  tOe  Arti- 
cles; Ije  migljt  p?cfcnt  to  tlje  cijuccb  if  Ije  luouio  ^  but  if 
be  DID  not  p?efEnt,  no  Mandamus  loas  eber  jyrantco  to 
compel  bim  ^  fo  bcre  tbe  s^affn-  antJ  jfcllotos  migfjt  fup= 
pip  tlje  (Ilacancic0,  if  tljep  idouId  ^  but  if  tljep  bin  not  00 
it,  tbep  fljall  not  be  compellco,  but  tlje  aifito?  map  do  it, 
ann  tljerefo?e  tlje  Mandamus  ouffljt  to  be  niregeo  to  Ijim  ^ 
fo?  anotljer  Ecafon  alfo  j  tlje  Mandamus  uoeo  not  lie,  fo? 
it  is  agaiiia  Magna  Charta,  autJ  tljc  otijcc  Statute©  mcii' 
tioneo  in  tbe  Ecturn^  fo?  be  abmittcb  tljat  tljep  ban  a  to?.- 
tiou0  polTcmon,  but  pet  tbep  are  in  poflcfiion  5  anb  tbep 
not  being  parties,  0?  babing  0  Dap  in  Court,  to  anfioer 
0?  maintain  tljeir  polFcfl\on  upon  tljis  Mandamus,  tl)t^ 
ougljt  to  baUc  an  fl)ppo?tunitp  to  cosue  aun  DefcnD  tijeir 

E  e  e  2  ]po[' 
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polTcffion,  fo?  tOc  S^tntute  of  Mngna  Charts  inteim  all 
PoilcfTions,  tortious  as  tocU  njs  Ugnl  ^  anD  tOECCfo?c  if  a 
Cljurclj  becomes  uoio,  fo?  not  icnDino:  of  tlje  Articles, 
aitD  tljc  patron  p2erent0,  nno  (jis  Clerk  I's  aUmltteO,  in' 
lIltutED  nno  (ntiiitteti ;  tlje  ftift  QElcrh  map  not  be  put  cut 
of  poITcnion,  but  bp  a  legal  Coutfe,  as  bj>  Ejectment, 
&c.  onD  If  be  comes  in,  nnn  p^oucs  tljat  be  bao  tean  tlje 
Articles,  0?  gibes  otbrr  fuiRctcut  9nftDct,  be  fljall  con» 
ttnuc  in  polTcinon,  ano  tlje  Jnltitution  anH  *|nDuaion  of 
tbc  otber  is  boio  ^  ano  fo  it  luns  in  tbe  Cafe  of  D?.  San- 
croft  Archbiihop  of  Canterbury  ;  l}t  ContinucD  in  polfcf* 
Don  after  tbc  (jTinie  clapfcD  fo?  tafeing  tbe  SDatbs  upon 
tbtS  Statute,  upon  \mI}\C\)  an   Information  of  Intrufion 

Uias  b?ougbt,  bp  "tolntl)  be  ban  an  ©ppommitp  to  come 
nnti  nnftoer,  if  be  biio  aiiquid  to  fap,  anD  fo  ougbt  to  be 
Done  in  tbis  Cafe :  3nt»  futtbcr,  tbe  93anec  anD  jFellotos 
nee  not  obligeD  to  obep  this  Mandamus,  fc?  tbep  being  to 
reniobe  anD  etpel  tbe  perfons  nameo,  tbis  is  mo?e  tbari 
is  commnnDcD  bp  tbe  38 ;  fo?  tbe  9a  faps  onip,  tbat  tbcic 
leiiotDnjips  njall  be  uotD,  but  Does  not  fap,  tbat  tbe  ^a> 
flee  niiD  jTeilotus  fljOulD  temobc  anD  cjcpel  tbcm,  but  it 
remains  at  tfjcir  COill,  if  tbcp  tolll  take  aobantage  of  tbe 
(Ltacancp  0?  no,  ano  it  is  cafus  omiffus  in  tbe  M  -,  anD 
tbetefo?e  tbep  not  being  in  the  98,  tbep  cannot  be  commanD^ 
CD  b^  a  e:Orit  to  e]cecute  tbc  9rt  ^  fo?  tbe  2iltit  in  tbis 
Cafe  cannot  commanD  mo?e  tban  tbc  93  commanDs :  ^uD 
as  to  tbe  mtit,  tbe  Ultit  is  ill  in  jFo?m,  it  being  a  pe- 
remptory Mandamus ;  anD  fo  be  took  tbe  €rception,  tobicb 
tuas  mabe  bete  at  fiift  j  ano  PiapcD  tbat  tDe  COcit  be 
quaHjCD. 

€^t  Court  faiD,  tbat  tlje  Q^affec,  &c.  coulD  take  l^o^ 
tice,  tbat  tbep  IjaD  taken  tbc  ©atbs  rcquifite  upon  tbcic 
SDmiinon,  but  luoulD  not  take  Jl^otice  tbat  tbep  baD  not 
taken  tbc  ©atbs  rcquifite  fo?  tbeir  Continuance ;  fo  tbat 
It  is  plain,  tbat  tljcp  Tronic  knoio  but  uibat  tbcp  pleafcD  ; 

but  Holt  Chief  |uftice  faiD,  tbiS  iS  a  publick  Afl-,  of 
lobicb  all  %m  ougbt  to  take  Bgtice,  anD  tl>cicfo?c  tbc 
99alfcr,  &c.  ougbt,  as  a  19ntcon  ougbt  to  take  i^otice 
of  a  Gacancp  upon  tbc  Statute  of  riuralities;  anD  if  be 
Docs  not,  lapfe  U)ill  incur  ^  but  at  Common  lato,  tbis 
teas  at  biJJ  Clcaion  •,  nnD  be  fniD,  tbis  is  an  9rt  Usfjlc^ 
etcctitcs  it  fclf,  fo?  it  is  a  JiiiDgmctit  anD  Declaration  of 
a  CJacancp,  aiiD  bp  it  tljcic  jfcllouifljips  ace  UoiD,  U)ttb» 
2  *  out 
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out  %tntmce  occlatato?p  o|  amotion  :  3nD  00  to  tl)tit 
taking  t&e  iDatfjs  before  a  Jufttce  of  peace,  &c.  tOts 
teas  not  quatenus  jTCtlOlDO,  but  oiil?  bp  airtHC  of  tDc 
9utl)0?itp  tofjtcl)  ebetp  Suffice  Das  to  tcnoet  tfjc  SDatfjs  to 
Ipeifons  tuljom  tfjep  fufpcrt,  &c.  but  quatenus  ifclloUjfll 
tfjep  ouff&t  to  take  tDe  ©atlis  in  tfjeic  CoIIctrcs,  ano  as 
Ct  CecnietO,  not  elfewhere ;  aitD  tfjetefo^e  it  ftias  iuRmiateD, 
tijnt  all  tljofc  W)0  Ijaue  ftuoju  elfetDljcre,  balie  miffaUEii 
tljc  Jntcnt  ano  qs caning  of  tljc  3ct,  anu  ace  unoet;  D-in^ 
get  of  tbe  TlatD  ^  fa?  be  faio,  tfjat  tljofe  f  ellotofljipgi  ace 
Ml  tlje  I5atuce  of  publick  ©fficeg,  in  uiljiclj  tlje  t©ooetn« 
ment  ig  concecneo,  anO  Ijaiie  a  publick  Cruft  annevcn  to 
tljem,  fo?  tbe  Coucation  of  f  outlj  ^  aim  t&ecefoje  tbep 
ate  in  Danger  of  tbe  l^cnalties  of  tOe  Statute,  of 
tDfjiCl)  tbep  ouffljt  to  take  Cace.  Curia  advifare  vult; 
puis. 


Griffin  and  Harrifon. 


5i./''^0venant  bj^  tbe  aiKgn^E  Of  a  €ccm,  ajyainn  tbe 
V^  fiLff  IclTee,  in  tobicb  be  cobcnantg,  tbnt  tbe 
plaintiff  djM  eniop  free  and  clear  of  all  Incumbrances, 
and  faved  harmlei's,  and  indemnified  from  all  Arrears  of 
Rent,  aiiD  afllirns  fo?  'Bjeacb  tbat  64 1.  Ecnt  tuas  arccar  ^ 
aiiD  tbat  be  baa  befltetj  tbe  Dcfcnonnt  to  pap  it,  and  be 
DiD  not  Do  it ;  tbe  DefenOant  pleaos  tbat  ^ass  to  60  l. 
pact  of  tbe  faiD  64  1.  tbat  be  bab  left  it  in  tbe  Daubs  of 
tbe  Plaintiff,  ea  intentione,  tbat  tbe  piaintilf  njouio  pap 
ft  to  tbe  Leffo?  ^  aim  as  to  tbe  4  5-  REfimie  of  it,  tbat  be 
batJ  paiD  it  btnifcif  to  tljz  lelTai,  &c.  to  lobicb  tbe  plaiU' 

tiff  DcmuuCEti,  bCCaufe  ea  intentione  ad  folvend'  iS  iUCCC- 

tain,  fo?  his  fiiitcation  is  not  a  Cbfntj  ilfuable  ^  non  al- 
locatur; foj  be  nitgbt  tcplp  Non  reliquit  modo  &  forma; 
nnb  upon  tbis  JlTue  niiffbt  be  loincu,  ano  upon  tljis  JfTue 
be  mtiybt  gibe  in  (ebibence  anp  scatter  to  p?obe  bis  3!ii' 
tcutton  ^  ano  it  tuas  ctccpteb  to  tbe  Declatation,  becaufc 
no  Dainnificatio!i  loas  fljeton  ^  fo?  it  is  not  like  to  a 
-Conoitiou  of  a  "Bonli  bioken,  fo?  tbere  is  a  Damage  im^ 
tncDiatelp  bv  tlje  patties  being;  fubica  to  tbe  penaltp^ 
but  it  is  otbctttiife  bccfj  till  an  MiQii  b?ousbt)  o}  Di- 

fti-cfs 
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flrcfgi  taken,  0?  otijet  Damage  acctueD ;  aiiD  Roll,  Tit. 

Condition,  Cooper  nnd  Pollard,  43?.  Ii)n0  CiteD,  tD()(c6 

tun0  t(jc  fame  Cafe,  in  ^ffest;  nno  nnotljec  Cafe  latelp 
aD|ut)0cD  upon  t(je  fame  Eeafon* 


Pearfbn  and  Garret. 


32.  f  N  an  Aftion  fur  Cafe,  tlje  paintiff  ticclace0,  tOat 

I    bj)  a  Cuftom  luitDfn  London,  if  any  Man  tjiUCS 

a  'Bill  fo?  tlje  i;i)oj)mcnt  of  a  %m\  of  S?9onEp,  &c. 
tOat  fjc  fljall  be  bounD,  &c.  anD  n)CUJ0  a  Bote  in  toljicO 
tljc  Defendant  airunico  to  pap  50  <Suinea0,  tofjcn  be 
fljall  be  maccieo  to  fuclj  a  Ionian,  &c.  ano  tlje  Dcfen= 
Hant  licnuici-cn  to  tlje  Declaration  ^  ano  tlje  Court  fcemen 
to  be  of  ©pinion,  tljat  tQe  Cuftom  tons  ill,  anO  not 
likz  to  a  Ciiflom  fo?  "Bills  of  Cjccljangc,  fo?  tijcce  tbe 
Cuffoni  ougljt  to  be  p?ecifelp  alleogeo  to  be  inter  com- 

mercium  habentes,  anO  tlji0  iO  fO?  tbe  QScncfit  Of  €^taDe  ; 

anD  it  teas  urgcD,  tfjoug^  one  of  tbe  l:3)artiej3  be  not  a 
Q^ercljant  5  pet  tbe  negotiating  of  tbe  015111,  ano  intio?- 
fing  of  it,  i0  a  Ccafficfeing  fufficient  toitfjin  tbe  Cuaom, 
as  it  teas  belD  in  tbe  Cafe  of  Witheriey ;  ano  tbougb  it 
loasurgcD  bp  Levinz  tljata  l5ote  toitbout  Confioccation 
map  be  gooD  bp  Cuffom,  as  toell  as  a  Bono  luitbout 
ConfiDcration  is  gooo  at  Common  laiu ;  pet  tbe  Court 
luas  not  of  ©pinion  toit&  t&c  Cuffom,  but  DlfllfeeD  it, 
anti  after  })i\J)  it  to  be  ill. 


Waples 
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Waples  and  Baflet. 

53.  IN  an  Aftion  fur  Cafe  tljc  plaintiff  fljclus,  tlje  Cu- 
i  ftom  of  tl}t  patiH)  of  D.  to  be  to  pap  Cttljesi  of 
a^ilfe  in  fttcfj  n  ^nnnct,  ann  Cit()C!S  of  pigd  in  fucfj  a 
Scanner ;  nnO  tijat  tl)E  patfon  of  tfjc  partfl)  fjan  nfeD 
to  Itccp  a  031111  anD  a  IJoar,  fo?  t()c  SncccaCc  of  tlje  Cat- 
tle antj  g«ti)inc  toitljni  tlje  l^anflj,  anu  f^eicsi  quod  opus 
fuit  of  a  15UII  at  Cuclj  a  Dap,  and  t&at  tfjc  parfon  oia 

not   finU  one,  &c.  ad  damnum  ipfius  Quer.  anO  t\)C  De= 

ftnoiipt  semncreD  to  tlje  Declaration  ^  antj  it  ioas  objes* 
£0,  tijat  if  tt)e  jparfon  bt  cl)arjjeal3le  in  Urn  Cafe,  quod 
fuit  vei  rationc  of  a  Ciiftom,  0^2  0  p^efciiptton  ^  fo?  It 
10  a  Charge  againft  common  Eicljt ;  anO  if  bp  Cuffoin 
tliis  oujjfjt  to  be  fpeciallp  fljcton ;  anu  it  map  not  be  bp 
P2ffcription,  fo?  tbat  toljicb  map  not  commence  b^  ©?ant 
to  tlje  partfl)loncr0,  cannot  commence  bp  p?efcription, 
ano  tbe  Jnbabitantis  of  a  pariil)  ate  not  capable  of  a 
©?ant  ^  ano  be  citeD  6  Rep.  Gateward'0  dafe  5  ann  bete 
no  Cuttom  i$  aUeDfycli,  fo?  tbonglj  tbere  is  a  Ciittom  fo| 
l^a^ment  of  Citbes,  pet  it  is  not  fain  quod  in  confide- 

ratione  inde  tbe  Patfon  baO  llfcD  &  debet  to  feeep  a  'Boac 

ann  a  TSnll,  fo?  tbis  migbt  ain  bim ;  but  bete  be  faps 
on!p,  tbat  tbe  patfon  ban  ufen  &  debuit  to  iteep,  &c. 
aifo  be  noe0  not  allenge  anp  fpecial  Damage  fo?  Default 
of  tbe  "Bull,  but  onlp  fap0  quod  opus  fuit,  &c.  ann  tobece 
fucb  a  Default  i0,  annuo  fpecial  Damage  to  a  particular 
Perfon,  a  particular  perfon  map  not  babe  an  action, 
fo?  tben  ebetp  Si9an  inigbt  baue  an  action,  n0  tDcll  30 
fucb  petton,  tbe  tobicb  ^ultipUcitp  of  @uit0  ann  aiera= 
tion  tbe  lato  toill  not  permit^  ann  fo?  tbi0  William's 
Ctife,  5  Rep.  U3a0  citen  5  ann  to  tbte  tbe  Court  flrongip 
tnclincn. 


Gale 
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Gale  arid  Till. 

34. T  T  PO N  n  (potion  foi a  Dicection  to  ^h  Afhton 
1^  to  tap  Coff0,  tfjE  Cafe  Uja0,  JiiOffmcnt  luas 
gi'Ucii  affainft  an  €]Cccuto?,  lu&a  b^oiiijljt  a  COrit  of  €t:= 
to},  anti  tlje  3luligmcnt  toas  afficmeD  ^  upon  tuljlcfj  tlje 
€liicf!toii  toa0,  if  Jjc  (Tjafl  pap  Coffs  in  tlje  e:airit  of  Cc- 
to?,  upon  tlje  JuDffment  beinty  affirmeti,  ano  ruicti  per  Cu- 
riam tDat  be  fljall  not  pap  Cons ;  ano  it  10  not  like  to  tlje 
Cafe  of  Trover  b^ouffbt  bp  an  Crecuto?,  toOece  be  l^all 
pap  Coa0  upon  a  Nonfuir,  fo?  tljEce  Ije  10  not  obliffeD  to 
name  bimfelf  €]cecuto? ;  but  bere  tljc  COtit  of  Ccco?  is 
onip  ae  Cjrccuto? ;  anD  if  tlje  Jungnient  Ijao  been  rcbcrfeu, 
nnD  Ecflitution  maoe,  tlje  ^oncp,  &c.  teffo?eD,  DaD  been 
9iret0,  auD  tlje  Courfe  im  altD<ip0  been  acco^Oinglp,  tljat 
Ije  fljall  not  pap  Coffs,  tbe  tobicb  10  tbe  beft  Expofition  of 
a  Statute ;  anD  tbe  Court  DcmanDcD  iDljat  Difference  tljece 
toa0  bctiucen  an  Cjcccuto?  not  being  bouim  bp  t(je  ©tatute 
of  5  jac.  to  fino  "Bail  upon  a  eilrit  of  Ctro?,  anO  to 
pap  Co{!0 ;  to  luljiclj  it  toa0  anfuieceo  bp  Northey,  tljat 
if  fje  fljaU  finD  %aiU  tOi0  toil!  be  to  pap  tbe  CouDcnina-- 
tion^  anD  tDouglj  tljere  luill  be  no  Reafon  to  compel  Ijini 
to  pap  tbe  ConDemnation  out  of  l}i&  ouin  Cffate,  but  it 
map  be  reafonnbic  to  compel  bim  to  pap  Cof!0,  fo?  tbe 
eieration  anD  Delap  voljicb  be  ba0  Qimx  to  tijc  i9laintiff  5 
fed  non  allocatur,  fo?  tljat  tD&icb  tbe  Cjcecuto?  ija0  Done, 
ttia0  acco?Dinff  to  ins  Dutp,  to  eiconerate  bimfelf,  anD  tlje 
deflate  of  tbe  Ceffato?  of  a  ^uDijment,  ano  tbere  i0  no 
Difference  bettoecn  tlje  ttoo  Carc0  of  Tail  anD  Coff0  ^ 
anD  tberefo?e  it  ti)a0  ruled  after  Deliberation  tafeen,  ano 
tbe  ClucRion  being  ttuicc  DcbatcD,  tbat  be  fljall  not  pai> 

Cofl0  5  anD  2  Cr.  361,  in  tbe  Cafe  of  Barret  ailD  Winch- 
comb  citcD  to  be  culeo  accojDinolp  upon  a  H^onfuit  5  nnD 

Sid.  183. 


Saunders 
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Saunders  and  Johnfon. 
35;.    y\  N  action  of  Covenant  toas  bjougljt  bj)  tlje  l)z- 

/\  ralO  13a(nteC0,  &  pro  qudibet  &  fingulis  eo- 
riim,  tijnt  tOep  il&oulQ  I3?tn5  t!)cir  OLlojh  to  fucfj  a  l;5lacc, 
niiD  tfjat  tf)crc  fuel)  dOo^k  njall  be  Done,  ano  tfjat  tfje 
<^mz^  paiD  fo?  fuel)  OHojk,  tuljen  it  fljall  be  reccibcD, 
(ball  be  b?ouffOt  to  tbc  afo^efaiD  paec,  aiio  DiUitJeo  be- 
tiuceu  tljem,  in  ecrtain  [Sattis  aiiTJ  l^?opo:tlon0  •■>  aim  bc^ 
caufc  one  of  tl)e  Co\)enantoj0  Dio  not  b^inff  bis  UXoik 
to  tlje  Iplacc  nfo?efa(o  tljece  to  be  tDo?kcD,  tlje  otfjecs 
b?ouffljt  an  ^tt\on  of  Covenant  againft  btm,  ano  Sln^ff' 
inent  being;  b^  Default,  anti  a  dJItit  of  €nquitp  of  Da-- 
maijc^  avDflcticU  ann  tetucnco,  it  taa0  mobco  in  acted, 
becanfe  tbe  Covenant  i0  b?ou[jbt  iointlp,  tDbece  it  tnas 
n  febeciil  Cobennnt,  anti  tljecefojc  ill,  aceo?t)ing:  to  tbe 
Eule  of  Siingby'0  Cafe,  5  Rep.  19.  anO  bete  tbe  Da- 
maije0  being  in  tbe  IDlace  of  tbe  profit,  tuljicb  tbep 
ouffbt  to  babe  fo?  tbe  daojk,  as  fucb  l'i??ofit  baa  been 
feberal,  fo  t:,ctc  Damage©  ougbt  to  be  fo  liketoifc  ^  non 
allocatur,  fo|  tbe  action  10  fountieD  upon  tbe  ddloik  not 
beinff  bjotiubt  to  tbe  13lace  appointeo  fo?  it  ^  ano  in  tbi0 
Part  tbe  €o\)enant  i0  ioint,  fo?  tbep  all  babe  an  Jntc- 
rctt  anD  Siffbt  faintiP,  Vm  tbe  lllQl^  tbm  be  b^ouffbt 
tbeie  in  o^bcr  to  be  bone  ^  anb  tbougb  tbe  diIio?D0  of 
tlje  Cobenaut  ace  fcbccal,  pet  tbe  fubfequent  a^attec 
ano  31nteccl!  bcins  joint,  tbe  Cobenant  (ball  be  loint 
alfo ;  anu  t[jcccfo?e  tbe  '^^iow  bece  being  foint,  it  10  uiell 
bjouffbt  5  antj  aftec  being  ttotce  mobeo,  Jubsmcnt  U)a0 
gibfii  fo]  tbe  IpJIainttff. 


F  f  f  FffI' 
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FullerV  Cafe. 

56.  f  N  Replevin,  t!jc  Defctitiant  nljotucTJ  nnti  (IjetoeU, 
1  tljat  A.  B.  Uias  fcifcD  tn  fee,  ap.n  niaDc  a  fong: 
JLcafE  tEnD?jnQ;  Eent,  anD  coiiUcpeD  tlje  EcDerfian  to  tbe 
plaintiff,  ano  fo?  ilifnt  acrcnc  Ijc  DifftainrD  ;  tbe  plain- 
tiff rcplifg,  tljat  A.  B.  tons  fcifco  of  one  g^oietp,  anD 
c.  D.  of  tijc  otbcc,  before  tOis  leafe ;  tbat  c.  D.  DfeD 
TeifeD  of  tlje  one  99oiet|»,  nno  tfji0  DefccnDeu  to  Ijis 
S)On,  ant)  tfiat  tlje  plaintiff  fjati  conDcpcO  t^e  otljec 
Si9oietp  to  I.  D.  lip  iLenfc  ant)  Eeleafe,  ano  trabctfes 
abfque  hoc,  tljat  tlje  plaintiff  tons  fcifcD  in  jfce  ad  ali- 
quod  tempus  after  tijc  faiD  €onl)C|)ance,  &c.  upon  tuIjicD 
tDc  9Do\nant  iicnmrrct),  bccaufe  tfje  plaintiff  nintJC  no 
Citic  to  (jimfclf^  anD  tf)c  CtaDcrfe  toas  ill  taficn,  fo? 
I)c  ongljt  to  lja\)c  tra\)ci:fco  abfque  hoc,  tljat  A.  B.  vuns 
fcifcD  in  jfee  tempore  diniiflionis ;  ano  Of  fucb  £Dpfnioii 
luajj  tbc  Court,  ant)  aDiuDgco  fo?  tbc  3D0toant,  nifi  ^  pet 
Ijcre  tljE  plaintiff  l)aD  confcffcD  anD  alJOiDeD  tIjc  Citlc 
mate  bp  tf>e  a\)oiuant« 

Thompfon  and  Ux'  qjerjus  TrevanioD. 

37.  TJ  CIIcD  upon  CbiDencc,  tljat  a  Mayhem  map  be 
|\  ffiUen  in  Cbloence,  in  an  aaion  of  Ctefpafs 
of  gffuilt,  OBattetp,  anD  COounDino;,  as  an  CbiDcnce 
of  GUounDino:  per  Holt  Chief  Ju{\ice  ^  anD  in  tlji0  Cafe 
be  alfo  alloineD,  tljat  tuljat  tbc  COife  faiD  immediate  upon 
tbc  i^utt  recciUcD,  anD  befo?c  tbat  Ilbc  bao  Cime  to  de= 
Difc  0?  contribe  anp  Cbing  fo?  bet  oton  atibantajjc,  niigbt 
be  ijiben  in  CDiDcncc  ^  Qiiod  nota  5  tbijs  teas  at  Nifi 
prius  in  Middlefex  fo?  toounDing  of  tbc  ZlUtc  of  tbe 
Plaintiff. 


Ano- 
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Anonymus. 

38.  T  T  PON  Captui'E  of  a  pjifc,  one  part  tuas  .Igi-eea 
1^  to  bE!onfl;  to  tfjc  gaffer,  ant>  tlje  otfjcc  tuia 
pacts  to  tu  ©tenets  5  tljc  Q^aftec  Difpofcis;  of  one  Diui= 
tltn  Cfjcns  of  lemons  to  A.  B.  fo?  to  bt  foio,  tljcp 
being  bona  peritura,  anO  aftcc  bjfluffljt  an  Action  of 
account  apintt  A.  B.  ana  upon  CWuencc  at  Guildhall, 
a  a^armet  toas  allometi  to  be  fuio?n,  tl)ono:&  it  appcaccn 
tijat  ije  ujas  to  Ijaue  a  Blmc  of  tije  tijitD  pact  of  tije 

C?9aaeC;  fO|  per  Holt  Chief  Juftice,  tlje  ^adtt  iS  ac= 
countable  to  tlje  S^arinecs  fo?  tljcic  @)!jace  5  tfjc  toOicij 
tbcp  fljall  cccotjec  of  tbe  09aaer,  Ui&etijcc  be  recoUecs  in 
tbis  miction  01  no. 


The  King  and  Queen  ^erf  Rachel  Taylor. 
39-  jN  an  linbictmcnt  of  peci'ucp  before  Holt  Chief 

1  Juftice  at  Guildhall,  ruled   upon  ClJlDence  ^  Firft, 

Cbat  tfjoufffj  tbe  pecjucp  be  afiiffncri  in  an  affioabit 

mane  at  Serjeants-Inn  ;  J)£t  it  iS  0OOD  if  it  be  iW  Cheap- 
fide,  0?  anp  otbec  place  luitbin  tlje  fame  Countp.  Se- 
condly, Cljat  it  ougljt  to  be  p?ot)eD,  tbat  tbe  affibabit 
teas  ceab,  anb  ufeo  atyaintt  tbe  partp,  fo?  Uiftijout  uQnj 
It,  tbe  bare  S^afeiniy  of  an  affioabit'  tiJttbout  p^oDucing: 
nnb  ufino;  it,  tnill  not  be  fufiSctcnt.  Thirdly,  Cbou0:lj  an 
affioabit  cannot  be  rcab  in  CbiBence,  pet  if  tbe  partu 
lubo  mabe  tbe  3ffiDabit  be  fUJo?n  anb  gibes  Cbibcnce,  b;s 
oton  adinabit  map  be  reab  againd  bim  ^  anb  tljig  is  a(« 
loiuable  to  (i)cuj,  U\  tobnt  be  contrablffs  bmifclf. 


F  f  f  2  Ano- 
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Anonymus. 
40.  T  N    a   Clial   at   Nifi    prUis   in    Wettminfter,    one 

1  Saunders  nil  3tto?ncp  tuljo  DaD  n?aton  an  ginDfti= 
turc  of  agreement  bettocea  n  S)(jei;lff  anti  (jis  anDec= 
©Ijeriff,  being  p?omiccD  to  p?o\je  n  corrupt  agreement  be- 
ttoeen  tfiem  ^  be  m<i  not  compeilcD  to  oifcouet  tbe  90at= 
ter  of  it,  tbougb  Oe  tons  not  n  ConnfeHoi ;  anu  per 
Holt  Chief  Juftice,  it  fceniS  tO  be  tbe  fame  Law  of  a 
S)tiijcner  j  anD  be  citeo  a  OEafe  tol)cre  upon  a  Covenant 
to  COnUep  as  Counfel  (hall  advife,  &  Confilium  non 
dedit  advifamentum  being  pleaDeD,  Conbepances  mane 
bp  tlje  aobtce  of  a  ^ctibcncr  being  tenDJcD  ano  refufcD, 
tDa0  allotDei)  to  be  gooD  (Sbtnence  upon  tljiis  giflfue ;  fo? 
be  10  a  Counfcl  to  a  ^an,  toitO  toljom  be  tuill  aDbife  3 
If  be  be  infiruacD  anD  cDucateu  in  fucb  QUap  of  pjaaicc, 
ot&eiUJife  of  a  ^Sentlcman,  Ipacfon,  &c. 


Anonymus. 

41.    J\  T  Guildhall  (n  an  action  upon  tOe  Cafe  upon 

f\  a  Policy,  tbe  toijici)  UiarranteD  tOat  t&e  ©Dip 

fljall  batje  four  palfefi,  fcil.  a  pafg  from  tbe  King  of 

England,  frout  tf)C  King  of   France,   from  tbC   King  of 

Poland,  and  tbe  States  of  Holland,  and  tOe  00000  toete 
to  be  tbe  iSooDs  of  fuclj  a  Polilh  Subjedl  on  'Board 
tbe  ^Ijip,  voc3t.   the  City  of    VVarfaw  ^  an  9ctl0n  UPOII 

tbt0  Policy  being  b^ong&t,  it  appeared  upon  t&e  €bf= 
dcncr,  tbat  tlje  Pafles  bo?c  Date  in  April  0?  May,  and 
tljat  tbe  ©bip  to  MjicD  tbep  applied  tijefe  paCfes  tDen 
toa0  regnant.  &  vocat.  by  aiiotbct  BiMXiz  ^  and  tbat  (Ije 
tua0  not  named  the  City  of  Warfaw  befo?e  tbe  Auguft 
foliotoing  ^  and  tbercfoje  tbefe  toere  not  good  and  ef* 
fertual  lS)airc0  fc?  tbi0  ©bip,  according  to  tbe  (Suarrau' 
tp  of  tbe  Policy,  tbe  lubicb  intended  good  13atre0,  and 
not  cfafoip  bam  palTco  ^  and  tbep  bring  a  jfraud  upon 
tbe  ©ubfccibers,  tbe  Policy  ttjali  not  btnd  tijcm :  ^Ifa 
anotljer  Objedlion  tDn0  made,  tijc  tubiclj  ton^,  tljat  tbe 
3  palTfs 


Term.  Mich.  5  Will.  &  Mar.  R.  B.  405 

PalTejs  tnere  fo?  60000,  tolji'cO  DcIongeD  to  t(je  g)U[)fcff0 
of  t&e  King  of  Poland,  fltiD  fo  relfraincti  on(|>  to  t&cm  ? 
iJut  tDe  (©0000  on  'BoatU  Wu  not  of  tlje  ©ubicct0  of 

Poland,  but  of  Holland,  anH  tfjCCCfOie  llOt  tOttbUl  t(je 
3intEllt  of  tbe  Policy  ;  it  tiJa0  alfo  iitfifteo,  tDat  tbc  Po- 
licy btins  fo?  (5500130  of  fllCfj  n  one  without  Account, 

tfKP  ougbt  to  p?o\je  tfjat  tfjep  fjao  anp  (Ji5aori0  on  TSoavD, 
0?  &aD  n)ippen  anp  (25aoti0  bp  SDjQec  of  a  tfjlrH  pcifoii, 
tbouffb  being  without  Account,  tfjep  necD  not  p?oue  tOc 
Pacticular0  ^  anD  tbat  (0  ms  tlje  piasice,  iQl)icD  Uia0 
not  COnti;aDirteO  per  Holt  Chief  Juftice. 


Term. 


406 


Term.   Hill. 

9  Will.  &  Mar.  R.  B. 


Benfon  and  Scot. 


PON  n  fpecial  CtctDtct  in  ei'crtmnit,  tfje 
QEafe  tons,  a  CoppOolDeu  of  a  99ano?,  U)itD-- 
in  tCljiClj  tiJag  tOe  dEtldom  Cf  Free  Bench  fur- 
rcnnet^  fjis  €(fate  aiiD  Di£0  ;  Ijfs  Sllifc  eii-- 
tcr0,  anti  aftpc  tbe  ©urrcnocr  iu  p?EfcnteD,  aiiD  tfje  %m* 
rcriD^cc  aDnuttED ;  aim  tijc  foic  Queaion  mas,  ff  t&e  go-- 
mtttaiice  of  tfje  ©urrentijeE  fjan  OcfcatcD  t(je  €Ratc  of 
tlje  COife  5  aim  it  U)a0  aiffiiED  tfjat  it  (jatj  not  bp  ©Etieaiit 
Levtnz,  bcciufe  Dec  €flatE  is  parnmouiit  t(je  @)Uir£noec, 
aim  conimcnccjs  bp  Ijcc  <3!^arriao:c,  aim  10  a  pctfca  aim 
conftinimate  €(!atc  in  t&e  2Bifc,  before  anp  COino;  is 
DeffeD  ill  tOe  ^acceim^EC,  aim  fo  not  liUc  to  tije  Cafes 
put,  tDljccE  Relation  fljall  abom  (jD?ant0  aim  Cftatcs  niaoe 
nftcc  tDe  @)iicccnDci;,  tbe  tuljiclj  be  anmittcD  to  be  fo  5 
aiiD  as  to  tbe  Cafe  cf  Citle  of  Dotrcc  aboiDeD  bp  a 
*Baro;ain  aim  ©ale,  be  fam,  tbat  tfjeic  tfjc  "Barffaino? 
matcicD  after  tbe  053158111  anu  ^dalc,  aim  before  tlje  En- 
rollment 5  fo  bp  tbe  Eclation  tbe  CCiife  nebcc  bao  anp 
€itle ;  but  if  tbep  toill  put  tbe  Cafe  to  anp  purpofe  it 
ouffbt  to  be,  tobece  a  ^an  tobo  10  marttcD  bnrQ:ain0  auD 
feii0  w  Lano;  in  tobicb  Cafe,  if  tbe  f^usbaim  Dic0  after 
tbe  ©ale,  aim  before  tbe  Enrollment,  tbe  Enrollment 
luitljin  fit  C^ontb0  fijall  not  aDolD  tlje  Dotoer  of  tbe  C^lifc  5 
but  it  luas  nDiuofffD  fo?  tbe  iphiintiff,  fcil.  tbat  tbe  EC' 
lation  bao  ocfcateo  tbe  Cftatc  of  tbe  catfc,  fo?  tbe  e;2:iife 
cuobt  to  taUc  tbe  COate  in  fucb  fanner,  n0  fijc  finDs  it ; 
I  anD 
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nun  ns  tl)c  l^usbano  mtgftt  Ontje  nltcncB  oj  crtumtiilljcn 
l)(0  Coppljoio  effate,  in  U)I)tc(j  Cnrc0  t&c  (SUifc  OaD  loft 
I)cc  €ff(Ue ;  fo  If  fje  cOfli-ffcgi  it  luftD  a  €crm,  (Ijc  am 
WXi  It  cOacgeD  Uiftlj  tl}c  Cerm  ;  fa  tljnt  tijc  ^itic  of  tfjc 
mne  comniencc0  put  dp  upon  tbe  DcatD  of  the  fpusbnuD  ^ 
nuD  fljc  Ijas  not  nnp  Citlc  in  \)i&  Life,  .10  a  ilOonian  Das 
to  fjet  Dotoet,  tde  ttil)ic[)  tfjc  Dii0banD  cannot  picbcnt  ^ 
nnD  t()i0  10  in  Cfffrt  tfje  fame  Cafe,  iDttf)  tljat  Uj&icD  is 
citeD  in  i  Inft.  59.  iul)ccc  tijcte  ace  ttoa  3!ointenant0,  nnQ 
tbc  one  futrentjeco  to  tU  eifc  of  fjig  fOil!,  ano  Dies ; 
tljie  takc0  amajj  t(jc  €)ucuiua?a)tp,  pet  tfje  otOcc  *|io:nte= 
nant  frao  a  Eitlc  connnenceo  in  U)e  life  of  Ijis  Compa« 
nion,  UJljicl)  is  mo^c  flrong  tijan  tl}i$  Cafe ;  &  una  voce 
it  toasJ  aDHlUgeD  ;    ut  fupra. 

Prigg  e  {ind  Adams ;    dcvant. 

2.  AND  notu  t()fd  ^crm  tfje  Court  pije  ^luiigjment 
t\  in  tlji0  Cafe,  ano  rufeo  tljat  Ije  outjijt  to  Ijauc 
plcaoeo  tl)i0  {fatter,  ano  fljetuit,  tljat  be  toas  an  lnija= 
bitant,  if  be  tooulD  baue  tbe  "Benefit  of  tbe  9ct,  fo? 
seiattcc  of  Eccojo  fijall  not  be  aDotOcli  bp  a  ccliateca! 
auerment,  ano  bete  primA  facie  it  10  a  tjooo  SlttOgnient; 
Cut  if  tbe  lp)artp  bao  pleaoeo  it,  ano  after  tbep  bao  p?o» 
cceOfO  tbete,  be  mitybt  bauc  an  Action ;  ano  as  to  tbe 
Cafe  of  Turner  anO  Felgite,  tbcre  tbe  JutJjyment  uias 
reuerfeo,  ano  fo  it  is  as  if  tbece  bao  Uzn  no  Juogment 
at  all,  ano  tberefo?e  Crcfpafs  lap,  but  not  fo  bfcc,  ujfjsre 
fo?  ouffbt  tbat  appears,  tbe  luognient  mas  m  a  Caufe 
artjicb  tbe  Coutt  bao  gooo  Eigbt  to  ttp,  ano  tbe  De- 
fenoant  intitleo  to  tbe  "Benefit  of  tOc  3tt ;  anO  tbere* 
fO?C  it  toas  aOftlDffeO,  ut  fupra,  2  Inft.  670.  the  Cafe  of 
the  Outlawries  toas  CtteO  per  Holt  Chief  Juftice,  aS  a  Cafe 
in  Point. 


Goodright 


4o8 
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Goodright  and  Cornifli. 


3.  T  T  P  0  N  a  fpccfal  Cterttia  tljc  Cafe  InajS,  J.  S.  (jabins 
iJ.  ttiJO  €)on0  DeijireD  tlje  lanus  in  Clucflion  to 
his  eldeft  Son  for  fifty  Years,  if  he  fo  long  live  ;  and 
after  the  Determination  of  th.is  Eftate,  to  his  Heirs  Males 
of  his  Body;  and  for  Default  of  fuch  IfTue,  to  the  fe- 
cond  Son  for  Life,  and  after  his  Deceafe,  to  his  firfl; 
Son  in   Tail,   and  fo  further;    tf)e  ClDcff  %Q\\  fuffcr0  0 

Eeco\]crp  aiiD  Dies ;  antJ  tOe  Qiieftion  U)a0,  if  tbe  Ee= 
cul)crp  [)aD  bartcO  tljc  fccoiiO  ©on  s  anO  per  Curiam 
clearly,  tljat  It  IjaD  not,  fo?  tl)c  citiclT  S>on  IjaD  not  m^ 
ifranhtcncnicnt,  but  10  oiilp  Ccnant  fo?  ^cars,  toit&  a 
contfnijcnt  EemainDet  [as  Holt  Chief  Juftice  faiD]  UJbiclj 
iDas  botD,  not  baling  a  particulac  Cffatc  to  fitppo^t 
it,  fo  tfjat  tlje  jFranfetenement  loais  DeftcD  in  tbe  feconn 
%m  i  nnD  tboujjlj  tbe  ifee  DcfccnUs  to  tlje  €lDcff,  pet 
Ijc  lemalnsi  tenant  fo?  ]Pcat0,  nnt)  tljerc  can  be  no  (^er= 
get,  fo?  ifje  fcconD  %q\\  \)m  tfje  Jfranittcncment ;  it  uja0 
argued  ill  tf)t0  Cafe,  if  It  iDflO  an  executory  Devife 
to  tOc  il)eir0  ^ale0  of  tbe  elDcft  @on,  0?  a  contingent 
Remainder,  fo?  tlje  clDeft  ^m  Ijat)  not  anp  UlTue  ^alc; 
iinD  Dere  Holt  chief  Juftice  citcQ  a  Cafe  in  Ed.  3. 
A.  tenant  fo?  Life  of  B.  i^cmainocc  to  tbc  rig^t 
C)eir0  of  B.  ann  after  A.  grnnto  lji0  cttate  to  B.  fo 
tfjat  i)e  IjaD  tbc  pattlculac  Cftate  of  t()e  ifranHtene- 
nicnt  fo?  W  oton  Life,  Kemainoer  to  W  ciffljt  rpeir0 ; 
pet  tt)c  EemainDer  continue!)  a  contingent  KemainDer. 

Curia  advifare  vult. 


Hebbert 
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Hebbert  and  Corfthorp. 

4.  TNdebitatas  afTumpfit  pro  opere  &  labore,  anO  ait  <&X' 
I  ccptioii  toag  taken,  becaufc  it  toas  not  fljcton  tDljat 

tlje  SOo^U  teas,  auD  it  nifgljt  be  2:2.lo?k  tuljicfj  toajoi  not  mc= 
ritojioug  ^  non  allocatur,  fo?  opere  &  labore  iS  a  Scatter, 
toljtclj  10  not  a  Debt  founOED  upon  a  S^pccialtp  ;  tijen  ft 
toa0  EicceptcD  becaufe  tijc  ©urn  \11a0  in  jfiguccg,  non  al- 
locatur, fo?  tljf?  tofce  xii  Latin  Figures,  tobiclj  iS  tDClI 
Cnouglj,  OtIjecUilfc  if  tljcp  baD  been  12  Englilh  Figures; 
ano  it  ttJoulD  babe  been  otbctioife  if  tbep  toetc  in  JTigutciS 
in  an  infctio?  Court  ^  ano  tbctefoje  it  tnas  aniuDgcD  fo| 
t&E  ipiaintiff ,  tijts  loag  in  a  W^nt  of  Cnquicp* 

Heeding  and  Davis. 

5.  IN  an  Sttton  of  Debt  upon  a  TBonU,  tbe  Defendant 
1  p?ap0  Oyer,  &c.  ano  it  teas  fo?  }p)ecfo?mance  of  Ar- 
ticles, bp  toljicb  tbe  mife  of  tbe  Defendant  ano  tbe  "Dz^ 
fcnoant  agrceD  to  bjutg  fucb  a  %\\m  of  c^oncp  into  tbe 
|)ann0  of  J.  S.  tDbtcO  toere  to  be  empIopcD  to  tbeir  Qfe, 
&c.  tbe  Defenoant  pleatJ0,  tbat  after  tljefc  Sirticic©,  tOe 
Dcfcnbant  niarrieD  b!0  C^ifc,  tobo  \r1a0  tbe  otber  partp 
to  tbefe  articles,  anu  fo  tbe  Reticles  Uicre  DifcbargeD  bp 
tbe  Carriage,  &c.  to  lubicb  tbe  plaintiff  ncm«rreD ; 
Firft,  'Bec&ufe  \]t  boejs  not  (Ijeuj  tbat  be  bao  b?ougbt  tbe 
g^onep  into  tbe  ^anli0  of  J.  S.  tobicb  tuas  a  Cbing  to 
be  Done  befojc  tfjc  Carriage,  ann  be  ougbt  to  Cbctu  I5)er* 
.fo?mancc  of  all  before  tfje  q^arriage  ^  fo?  if  tbe  articles 
Uicre  bicke  before  tbe  €©atriage,  an  aaton  being  atta cbeo, 
Ije  niigbt  babe  an  action,  nottoitljffantiing  tbe  articles 
are  relcafeD  bp  tbe  3!ntcrmarriage,  0?  b^  a  IKelcafe  in  JTa?, 
3  Cr.  244.  Dyer  57.  Secondly,  CbOlIgb  bp  tbC  3inter-- 
marriage,  0?  a  Eelcafe,  tbe  article^S  are  HifcbargcO,  pet 
tbe  130111)  vemain0  in  JFo?cc  ^  as  an  agreement  bcfo?e 
Q9ariiagc  tbat  a  2:aoman  (ball  make  a  £0111 5  tbis  ig; 
impofllbie  to  be  perfojmeD,  fo?  tbe  ©ooos  are  tlje  Ou0= 
Iianns,  ano  tbe  i;i)?opectp  is  in  bim  \  but  pet  if  be  oocsf 
not  giijc  t[)e  <j5oods,  acco?Dlng  to  tOc  Difpofition  of  tbe 

G  g  g  caiff. 


41  O  Term.  Hill.   5  Will  &  Aiar.  R.  B. 

mik,  W  TBonn  fljall  bo  fo?fcitcD  ^  aitO  tljouQjlj  tfjc  Cafe 
of  Smith  anD  Stafford  toag  CitCtJ  Hob.  216.  pet  per  Holt 

Chief  Juftice,  t[)i0  Cafe  Ija0  been  fljaftcn. 

Hill  and  Lewis. 

6.  np  H I  s  toa0  an  asfou  on  t[je  Cafe  upon  febetal 
JL  p?onnfc!S,  {jrc^i'itirD  tipoii  a  13iU  D^aton  bp  a 
(55olDfm(tD  payable  to  j.  s.  tuijo  enuoKfU  it  to  J,  D.  tulja 
nccepteti  it,  aiiD  paiH  "bp  tbe  ©?t)cr,  anH  on  tljc  Account 
of  tljE  (£niio?fo?,  800  I.  tl)t  3intio?renicnt0  toete  about  ele* 
Mm  of  tbe  Cloch,  aiiD  t()E  iD?atDCt:  continucD  folbent, 
nnD  paiD  cponep  all  tljnt  Dap  aftrt,  aito  paiD  (^onep  up' 
on  tljc  otljcf  01511(0  to  tl)c  31»tio?fcc  aftec  tlje  fame  Dap  5 
niiD  it  U)n0  p?oUfD,  tljat  If  fje  (jaD  DemanOeti  papment 
U!>on  tbi0  "Btil,  tbat  ffooD  papment  [lao  been  mane  5  aiiD 
it  toa0  fato  nifo  tljat  tbe  Djatoct  aiiO  tbe  plaintiff  uctg 
bot!)  6rltifniitb0  ^  ann  tljat  if  a  Xill  be  D?aton  bp  one 
€>oiDfmitlj,  auD  aftec  acceptcD  fap  anotbcc  ®olDfm(tb, 
tbat  tlm  is  cntieDupon  tbeir  TSoobs  a0  Call),  bccaufc  be* 
(nry  'Banliei:0,  tDcp  recl^on  it  a0  fo  nntrb  in  i^onep  ^  Uit 
if  a  13111  be  acceptcU  of  anotbet  tobo  is  not  a  ©aiofmitfj, 
tbouffb  tbe  moft  fubffantial  Q9an  in  London,  tfjc  Cntrp  10, 
received  fo  much  of  fuch  a  one  by  Bill  ;  auD  tbcrefO?e  ft 
vi^a0  contenbeD,  tbat  tb(0  betno:  entrcti  a0  CaCb  bp  tfjeic 
Cuiiioni,  anb  accepteb  a0  diafij,  tlje  cnbojfee  (0  Difcbarn:' 
eti  5  alfo  it  toa0  faiD  tbat  it  tDa0  tbe  l^ejjlert  of  tbe 
plaintiff,  not  to  receibc  tbe  SQoncp  upon  tlje  "Bill,  \Dl)en 
tbe  D?aU3cc  U)a0  folbent,  as  be  ms  ail  tbe  fame  ^n^ ; 
but  be  abfconocD  ano  temobcri  betuicen  ttoo  ano  tb?ce  of 
tl)t  Clock  tbe  nett  C^o?nin(j :  13ut  Holt  chief  Juftice 
fafD,  tbat  eberp  15(11  is  cttant,  till  tbere  \)(is  been  a 
©ati&fagion  upon  it,  auO  tbe  D?atoec  10  liable,  nnb  fa 
ace  ail  tbe  CnDo?fo?0  5  auD  tbcctfo?e  tbe  €nDo?fo?  bete  10 
liable,  if  tbece  be  not  a  Default  in  tbe  plaintiff  -,  but 
tf  tbece  toa0  a  Default  in  tbe  plaintiff,  fo  tbat  b"- 
mlgbt  babe  ceceibeo  tbe  99oncp  in  a  conbrnient  Ctme, 
anb  negicaeb  it  ^  in  fucb  Cafe  tbe  acceptance  of  the  idm 
bp  tbe  plaintiff  i0  an  agccenient,  tbat  papnient  fijall  be 
mabc  bp  tbe  D^atoet,  anb  tbe  papment  bp  tbe  D?atuec 
not  beino:  mabc,  bp  l^ifs  Default,  bp  not  CcmanbinQ:  of  (t 
in  conbenicnt  Cime,  in  fucb  Cafe  tbe  juDo^fo?  Ojaii  be 
2  Dif' 
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HifcfjtirtrcD,  nnt)  trje  lofs  fljall  lie  to  tfjc  l^Iatittiff  t(je  ac 
CEotoj  ^  but  UJitljoiit  fuel)  Defiiult,  tlje  piauUlit  ftflDinn: 
pniD  fo  mucb  upon  tU  CrctJtt  of  tOc  113(11,  tjc  ougbt  to 
fiaUE  ©atisfiittion,  anti  a  l^apcc  papment  is  not  anp 
@ati0fti(t(an  5  but  U)!;at  fl)all  be  a  conUeiiicnt  %mz  ta 
ticmanD  tlje  Sl^oncp  upon  a  Mil,  tf)c  LaU)  (jati  not  Dc- 
fineD  it,  iHit  {)e  rcfcrreD  tijat  to  t!je  3luDgmnit  of  tfje  %b 
rp,  tDijfl  tDCte  Q5Ecc()iint0  ^  Ije  fato  tbat  upon  a  jFo?etQ:i! 
iMIl  tfjctc  lucre  tlj?ee  Daps  aMotoco,  but  fo|  a  (^alDfnutiys 
05111  Ije  DiD  not  linouj  an?  Definite  Ctme  ^  if  aftcc  a  jTO' 
tcign  15111  be  Due,  tlje  i^cccpto?  becomes  (nfaiucnt  tyitljin 
tf}2ee  Daps,  tfje  "Biil  map  be  p?otefteD  fo?  I^un  payment, 
but  aftct  It  10  at  tOc  peril  of  t(je  Djatoee ;  auD  (je  alfa 
faiD,  tOat  tijougfj  a  'Bill  papable  to  J.  s.  0?  Bearer,  be 
not  tnDo?Cable  ^  pet  if  it  be  inDo?fcD,  tbe  3!nDo?fo?  fljall 
be  cljargcD,  fo?  ei3erp  3nDo?remcnt  i0  ad  a  neU)  06111  -,  anD 
after  mature  ConQUeration,  tfje  3iurp  founD  fo?  tfje 
paintlff  5  anD  tlje  cIIcrDict  ms  tahen  upon  a  particular 
Promife,  upon  Debate  ^  in  loljiclj  it  teas  fjclD,  tijat  if 
tfje  (EbiDcncc  goeo  to  all  tbe  19?amife0,  t&e  ClcrDta  map 
be  taken  upoii  anp  of  tljem^  but  otljertuife  upon  tljat 
l^iomife  oulp  tnljicO  iis  pioijco. 

Tomkyns  md  Barnet. 

7.1"  J  PON  a  Crial  at  Gnildliall  in  an  Indebifatus 
\Ji  aflumpfit  fo?  S^onep  tcceiUeD  to  tfje  Qfe  of  tfje 
plaintiff^  tfje  Cafe  tons,  tfje  plaintiff  ms  Co  obligo? 
luitfj  J.  S.  to  tlje  DcfenDant,  ouD  between  J.  S.  aiiD  tfje 
Defendant  tfjere  Uiao  an  ufuriou0  Contraa  ;'  tlje  paintiff 
pain  \3r.n  of  tfje  Q^anep  to  tfje  ©bligce,  anD  after  plcao-- 
eD  tDe  €)t3tute  of  (Lifucp  upon  tijig  TSonD,  niiD  tfjis  is 
iiDjuDijeD  an  ufurious  OSonD  5  upon  lufjicfj  f)e  b?ougIjt  tfjisf 
Qgion  fo?  tfje  ^onep  paio  befo?c  tfje  TBonD  teas  pjojjea 
tifucicus  5  anD  tfje  dufftion  loas  if  tlje  Man  lap  ^  auD 
Holt  Chief  Juftice  fccuuD  to  incline  flronslp,  tfjat  it  Dia 
not  lie  ^  fo?  Ijere  tfjerc  toas  a  payment  acttinUp  maDe  b^ 
the  piatfUitf  to  tfje  DcfenDant,  h\  ©atisfaaion  of  tijid 
ufutioujj  Contract ;  atiD  if  tljep  toill  make  fudj  Contra30, 
tijep  cijgijt  to  be  punifljcD,  anD  Ijc  load  not  fo?  encouta^ 
UinU  fuel)  3S;!nDi3  of  indebitatus  affiimpfit's  •,    ailD  tfjougfj 

tlje  Cafe  toas  cbjcaeD,  tfjat  if  a  ^m  pip  '^^nep  upon 

G  g  g  2         '  a  \pO' 
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a  IPoIicji  of  aiTucance,  fuppofino:  a  lofss,  tofjcre  tDcie 
tuas  not  ntip  ILof0,  tljat  in  fuel)  Cafe  tOis  fljal!  be  C^oiiep 
tccfiuen  to  tljc  (L\k  of  tfje  paper  ^  Ijc  nrjiintteo  it,  be- 
caufe  ijetE  tlje  {^onep  Uias  pniu  upon  j  ^tflakc  j  tfje  fame 
laU)  if  it  lua0  upon  a  jfrautj  in  tlje  EcccilJEt:  ;  but  (u  tljc 
principal  Cafe,  Ije  tua0  of  SDpinion  ut  fupra,  nuD  faiD  tijat 
!3C  li)Ou!D  not  cncouiage  tbefe  actions  ^  but  tfjat  it  10  Uhz 
to  tbe  Cafe  of  O5^ibE0 ;  be  teljo  receives  it  ougljt  to  be 
punifljeti ;  but  be  tobo  giueg  tbem,  ougbt  net  to  be  cn- 
eoucagen  bp  anp  e^laiJ  to  iccobei;  Diss  ^om^  nism, 

Anonymus. 
8.    A  T  a  €tia!  at  Nifi  prins  tU  Middlefex,  a  iFlUE  anU 

i\  fibe  |'eac0  bcino:  giucn  in  (SbiDcnce  upon  an  E- 
jeftment,  in  TSar  Of  tbe  3:itle  of  tbe  IciToj  of  tbe  plain- 
tiff ;  tfjc  paintiff  AkIdcd,  tbat  at  tfjc  Cimc  of  tbe  ifinc 
iebieU,  \)Z  m$  m\  jwfiint,  nnti  tfjnt  untbtn  tb?ce  feavs, 
Ije  came  to  tbe  Lanli0  in  Clueftion  5  auD  at  tbe  ©ate  of 
tbe  l^oufe  faio  to  tbe  Cenant,  tfjat  be  teas  |)eic  of  tbe 
t^oufe  ann  laitD  tobicb  be  belD,  ann  fo?bati  bjm  to  pap 
ino?e  Ecnt  to  tbe  Oefcnbtint  ^  upon  tobicb  it  tDn0  Dc- 
nianHcD,  if  be  cntreo  into  tbe  J^oufe,  toben  be  mace  tfje 
DcmanD  ^  ano  it  luas  faiD  tbat  no  ^  upon  islncl)  it  luag 
faiD,  tbat  tbe  Claim  at  tbe  ci5ate  toas  not  fuiRcieut,  tbe 
M)id)  lua0  agreed ;  but  tbeu  it  1000  p?o\)ctJ,  tbat  be  en= 
ti'cb  tbe  fi^oufe  UJben  be  maoc  tbe  dElaim,  tbe  mijicb  beiniy 

eo  inftante,  it  \XH8  tDEll  CUOUgb  per  Holt  Chief  Jufticc, 

tbougb  tbe  Claim  toas  but  at  tbe  (Sate  ^  but  after*  it  np. 
prareo,  tbat  tbere  U?a0  a  Coutt  bero?e  tbe  f^oufe,  fa  tbat 
tDougb  tbe  Ciaim  luaa  at  tbe  ©ate,  pet  it  'was  v.don  tbe 
lanD,  m\n  not  in  tlje  %tu£t  ^  anU  tbccefo^e  it  luae  luieo 
to  be  ffooo  tuitljout  Clueftion* 


Sir 
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Sir  Marmaduke  Dayrell    and  Glalcock. 

T  a  Ciia!  at  TBar,  ft  toas  riilcD  per  Holt  Chief 
Juftice,  tSjat  ff  tlj?re  arc  tlj?cc  fubfcribintj  CJElit* 
ncirc0  to  a  M\\U  tlitsj  10  fafficient  tottfjin  t(je  statute  of 

Frauds  and  Perjuries  5  tfjOltglj  Upon  tfjE  Ctinl  one  of 
tj)tm  U)ou!D  not  fUirar  tijat  fje  fiifti  tOc  Cctlntoi  fcal  ana 
ptUilifl)  fjis  Caitll  ^  fo?  otfjcrluifc  It  UioiUO  be  tu  tOe  poluec 
of  a  t&icD  peifou  to  ccfcnt  tfje  mill  of  tlje  DcccafcD  ^ 
anti  t(jeicfo?e  (f  it  be  p?o^cD  to  be  f)f6  ipano,  nnti  tfjiit 
\}z  fct  it  as  a  Kiitnef^  to  t()e  mt!!,  it  10  fufScicnt  to  fa* 
ti0fp  tfje  statute* 

Dixon  nnd  Smallev. 

10.  IN  n  Crial  at  Nifi  prius  in  Guildhall,  it  foag  ruIcD 
J  bJJ  Holt  Chief  Juftice,  tljat  tufjcre  t[)C  Mayor  and 
Commonalty  of  London  fjaO  ConRitUtCD  J.  S.  tfjcit  TBai^ 
liff  to  rceeiue  tfjcic  Eent0,  anD  to  niafee  DcmoiiD  cf 
tIjEiii,  anc  to  nia{{c  (Urntrp  5  upon  (EDincnce  in  Ejeaiment, 
fucO  general  <iittDo?itj»  10  not  fnfficitnt  to  autfjojije  a 
'Baififf  to  taKe  at!l3antaQ;e,  anD  make  DcniaiiD  of  a  Rent 
accrurn  mie  after  tfje  aat!)o?itp  tjiDcn  ;  fo?  it  is  a  ncui 
EigOt  attnc!)cti,  auD  tljece  ougljt  to  be  a  fpecia!  sautljojitj) 
fo?  t(}l0  Jpurpofe, 

Wentvvorth  and  Broadwater. 

n.T  "|PON  n  €iBotfon  in  tlje  Dutchy-Chamber,  bj) 
1^1  Wentworth  I3alll{f  Of  tfjE  liberty  of  tlje  Duke 
of  Lancafter  in  tlje  Savoy,  apinft  Broadwater,  one  Of 
t\)t  0i!icer0  of  tfjetr  a3a{e(!j)'0  Palace-Court,  fo?  an  At- 
tachment againft  tbc  faiD  Broadwater,  fo?  ejcecuttno;  tlje 
Procefs  of  the  Palace-Court  iuitljin  tljC  liberty  01  t|)2 
Savoy, 

9i9p  Lord,  tfjerc  ate  ttoo  ^[)fng0  tbat  toe  fnp  foj  tfje 
©titccr ;  Firft,  -v^jjat  Ije  Ijatfj  not  infrinfffD  tfje  Liberty 
cf  tfje  'Bniiiff  of  tlje  Savoy.     Secondly,  Cfjnt  if  IjE  fjaO, 

pet  an  ^»ttac{)ment  ougDt  not  to  be  jjranteD  agninft  Ijim  5 

It 
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it  tuill  (ippcac  tljat  t(jc  ©fficec  l)at&  not  (nfrinn-ct)  t&e  li-- 
tettp  of  tOe  IBnntfF,  if  m  confiDcc  toOat  it  10  tijnt  t!jc 
'Bailiff  of  a  Liberty  is  iittitleo  to  lip  c:iirtije  of  Ijis 
©fflcc,  auD  to  toljoni  fje  10  an  ©fflccc.  SnD  mp  Lord, 
31  fuppofe  it  ujill  not  be  p^ftenncD,  t&at  tfte  05111!!??  of  a 
JLibcitp  id  an  immtriiatc  ©flftcrt:  to  wip  Court  of  lufffcc 
irDatfoelJcr^  tlie  @;l)ciiff  is  tlje  immcDiate  ©ificcr,  ann 
not  tDe  oaatliff  of  a  Libectp,  aiiD  all  P^ocefjj  fljall  be 
ftitCftED  to  tlje  0beciff,  aiiD  not  to  t{je  'Bailiff  of  tlje  lie 
Icrtp ;  tljoug!)  in  a  cafe  lubere  tlje  @*{jcriff  is  a  I9ar-- 
tp  III  Jntctcff,  tDe  p^ocefs  fljnll  not  be  DiteBcD  to  t(je 
15ailiff  of  tlje  Uibcttp,  but  to  tOe  Co?onets.  Ultits  of 
Right  Patent  are  inDccO  fometiniES  CiueefctJ  to  'Bailiffs  of 
tbe  i^ano?,  ano  otbcc  COitts  to  OSailiffs  of  Cc^po^i^ 
tions  i  but  91  bumblp  conceibc  no  etlcit  cltljci;  Original 
0?  Judicial,  IS  to  be  DitfttcD  to  a  'Bailiff  of  a  Libectp, 
fo?  (je  is  no  immeCiatc  ©fficec  to  aiip  Court  of  Juntce, 
but  onip  a  fubo?Dinate  ©fficec  to  tfje  @)l)eriff,  fo?  tfjc  (Crc= 
nition  of  p^occfs  uiitbiu  Ijis  Libectp,  by  jfojcc  of  a  l^iC' 
ccpt  from  tljc  ©Dftiff,  in  like  i^l^annec  as  'Bailiffs  Errant 
Do  in  otljec  l^Iaees  of  tlje  Countp  at  large ;  fo  tbat  al- 
tljouffb  if  tbc  ©Ijeriff  fcuD  fjis  otljec  'Bailiffs  toitljin  t&e 
'iLlbectp  to  e]ceciite  p?ocefs ;  tbis  toill  be  a  Cccfpafs  upon 
tbe  -Bailiff  of  tlje  Libectp,  as  nieDling  tuitlj  tbat,  luljiclj 
no  one  batij  a  Eigljt  to  e]cecute  but  binifelf  5  pet  tuljat 
tlje  'Bailiff  of  tbe  Libectp  DotO  crccutr,  niaff  be  by  foKe 
of  an  autbontp  from  tijc  €)Dcriff,  ano  luljnt  be  crccutes 
toitbcut  an  9utbo?itp,  tJiill  toitb  bunible  ^ubmifllou  be 
DoiD  5  anti  fo  'tis  bolDen  in  Keil way's  Rep.  86.  ann  tbe 
conffant  GCoutfe  in  piratJing  is,  to  fct  fo?tb  tbe  mnt  tU 
rertco  to  tbc  ^beciff,  nnD  to  fijcui  tbat  tbe  ©bttiff  Virtute 

brcvis  prsd'  per  warrantum  luum  in  (criptis  fob  figillo 
fuo  ilgillat"  Ballivo  Libert'  &c.  dired'  mandavit  eidem 
Ballivo  quod  caperet,  &c.  fcoui  tubcnce  'tiS  plain  tbc 
'Bailiff  of  a  Libectp  is  putelp  a  fubaitcrn  Otlircc  to  tbc 
@)bfriff,  anti  unuec  tbc  ConiinanD  of  tbe  ^bcriff;  ano 
'tis  tbc  S-beciff  vobo  is  tbc  ©fRcec  to  tbe  Courts,  tobicb 
ifiiie  tbe  p?ocefs,  ano  not  tbe  "Bailiff  of  tbc  Libcrtp, 
fo2  all  13)?ocEfs  teas  cjiginallp  crccuteo  by  tbc  @bf riff  ^ 
nilD  inp  'Lo?!?,  if  <5p2aiUS  of  Returna  brevium  Uific  to 
commence  at  tbis  Dnp,  after  tbc  Eefoluttons  iix  Mit- 
ton's  Cafe  in  the  4th  Rep.  perbaps  tbcp  map  nifct  luiib 
t&e  fame  fate  tBat  «S^^^t  Htn  ,  but  Simc,  Cnjopnicnt, 
4  'ann 
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aim  a  iFrcquEncp  of  facfj  <S5?ant0,  fjatfj  put  tlje  aalioitp 
of  tljem  abobe  M\\^  Qtfputeo ;  ariD  t!jetefo?e  31  no  aomtt 
(toDscIj  (s  tlje  uttErmof!  tljat  3  fjumblp  conceiDe  tfj(0  <j5Mnt 
can  inipon)  tbat  all  [c)|occf0  DtccctcO  to  tljc  Sljcrlff  to 
be  EjcccutcD  tuitljin  tljis  libectp,  ig  to  be  cpecuteD  bp  tlje 
"Batllff;  &  non  per  alium.  OSUt  mp  l0?D,  tbOUglj  t^e 
'Bailiff  of  tlje  libcttp  (0  to  tptwu  fuel)  Pioccf0,  &  non 
alius,  pet  ftjitb  ©ubniiinon  tl)i0  Ijatlj  not  alteceo  tlje  Jl5a= 
tute  of  Ijis  ©fiiCE,  Ijc  remtiino  mil  an  ©fRcer  to  tlje  S)lje* 
riff,  anO  tDe  ©Ijeriff,  not  tlje  25atiiff  of  tlje  Hibcrtp,  10 
tbe  ©fficet  to  tlje  Cotirt0  of  Lain  ^  ano  tljcrcfo^e  if  a 
Venire  facias  ifliie  to  tlje  ©IjciifF  to  rctucn  a  Itirp  teitfjiit 
a  liBertp,  anD  tliis  be  tfcliDcreo  to  tbe  15aniff  to  erecute, 
ano  tlic  "Bailiff  return  one  panel  to  tlje  Court,  ant>  tlje 
%\)n\^  return  anotljer  s  tlje  l^anel  ceturnco  bp  tlje  @)Ije= 
riff  fijall  fteino,  ano  not  tljat  of  tbe  Bailiff  of  tlje  li^ 
bertp  ^  anO  fo  it  tons  bolDen  3c  Ail.  p.  5.  fo?  tljc  ©Ijeriff 
10  tlje  0fficcr  to  tlje  Couit,  ano  tlje  Bailiff  an  ©fficer  to 
tlje  @)l)criff,  ano  tijat  too  onip  i\\  fuel)  Cafe0  tuljerc  tlje 
©Seriff  a80  a0  an  ©fficer  bimfelf  1;  fo?  tD&ece  tlje  €)lje« 
tiff  p?OCecO0  judicially  00  in  a  RediiTeifin,  0?  a  Writ  of 
Enquiry  of  Wafte,  in  fuclj  €afe0  it  Ijatlj  been  aojuOiyeO 
tljat  tlje  ©Ijcriff  mnp  enter  tlje  jfiancbife,  anO  erccute 
}^?ocef0  tp  anp  otoec  ©fficer0,  ano  neeo  not  erecute  it 
bp  tlje  Bailiff  of  tlje  fmncljifc  ^  ano  fo  i0  n  H.  4.  82. 
ErpjEfip,  toljere  a  Writ  of  Wafte  beinnf  bjouffOt,  anO 
Default  ninoe  ^  tlje  Cenant,  a  C2Irit  ilTuco  to  tlje  €)lje= 
riff  to  enquire  of  tlje  2;(I!a(tc,  ano  Ije  returnco  Mandat' 
Ballivo  libert'  &c.  qui  mihi  nullum  dedit  refponfum  ;  anO 
fo?  tlji0  Return  tlje  ^Ijcriff  U)fl0  amcrcco,  fo?  in  tljat 
Cafe  tlje  ©bcriff  Uja0  a  Jiuoge,  anO  Ijao  \pmtt  to  enter 
ti)c  jFrancliife,  anO  neco  not  oiccct  lji0  p?oc(rf0  to  tlje 
Bailiff  of  tlje  Libertp.  £0p  lojo,  3!  tnigbt  cite  nianp 
€afc0  to  p?ooe  toljat  3i  bntie  offcreo,  but  it  10  onlp  upon 
a  SiSotiflu  nsainft  Ci^attcr  fugtycfteo  in  a  petition  to  pour 
Lo?Ofljtp ,  ano  3  iljall  net  multiplp  Slnflances  a0  niigljt 
be  Oone,  if  it  luete  in  a  Cafe  before  tijc  Court  fo|  a  \W' 
Olcial  Determination.  Q3p  Lo?o,  fioni  tlji0  little  31  ijaoe 
faio,  3  Dope  it  appcard  tljat  Bailiff0  of  iibei'tic0  are  but 
£DfRceu0  to  tlje  ©Ijcciff,  fo?  crecuting  anO  rcturninfy  fuclj 
p:occf0,  a0  ace  oirectco  to  tlje  ©Ijeriff  to  be  Eteeuten 
iDitljin  fuel)  anO  fuclj  paiticular  llbErtie0,  ano  tljat  too 
but  in  Cafc0  to&cte  tlje  ©Ijeriff  P2OcecO0  minifteriaily,  as 

ait 
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an  ©fficet  to  tlje  Courts  abotie,  nnu  not  tuljcn  fje  p?o. 
cecDS  judicially  ^  To  tljat  Bailiffs  of  Liberties  aS  to  t&£iC 
gutDojftp  uiffec  notOfng  from  Bailiffs  Errant ;  tfiouffO  mp 
lLo?D,  as  to  tlKir  imterEfl  anD  €ftatc  in  tfjat  3lut()o?% 
it  niuft  be  acfenotolcDgeo  tlxp  Do  5  TSailiffs  Crrant  are 
Uatibe  ano  rcmobcablE  bp  tbe  ©Ijetiff^  but  OSaiUffs  of 
jLiberticis  baue  a  fir'o  Entered  tnOepenDnit  of  tbe  S)&e« 
riff,  anD  aa  a  Confcquence  fjercof  tbrrc  arc  fome  Dff« 
fercncES(  bcttoeen  n5aiUff0  of  liberties,  anD  OSailiffs 
errant  ^  as  tljat  if  a  'Bailiff  of  a  Libertp  fiiffer  an  €> 
fctipe,  make  a  falfe  Eeturn,  o?  otbertoifc  miSDemeait 
Ijimfcif,  an  aaion  f^all  be  b^ougbt  againft  bim,  anD  not 
apinft  tbe  @)beriff  5  foj  not  being  put  in  bp  tlje  ©beriff, 
but  ratfjcr  (If  31  map  f«P  fo)  impofed  upon  tbe  ©betiff, 
tbe  iLatD  Datb  not  juDffeD  it  tcafonable  tfje  %i}ctifi 
IboulD  be  aiifujcrable  fo?  bis  ^tfcarriages.  "But  mp  io?D, 
in  tlje  Cafe  of  'Bniltffs  Ctrant,  tbeir  Q^ifcarriagcs  are  all 
imputcD  to  tbe  g)ljEriff,  auD  an  9aion  of  Cfcape  lies 
againft  tbe  ©beriff  fo?  an  Cfcape  fuffercD  b^  bis  TSailiff  ^ 
fo?  tfje  ©beriff  babing  truttcD  bim,  anD  placeD  bim  in, 
upon  tbat  $Jccount  mutt  be  refponfible  fo?  bim  5  anD  from 
bence  toill  p?ocecD  fome  fcto  Differences  bettoeen  Bailiffs 
of  liberties,  anD  "Bailiffs  errant :  "But  mp  lo?D,  an 
3i  faiD  befo?e  in  tbe  J!2ature  0?  Crtent  of  tbcir  £lutbo2itp, 
tbere  is  none;  tbepare  botb  fubo?Dinate  ©fitters  imme-- 
Diatelp  to  tbe  €)betiff,  fo?  erecutinff  19?ocefs  DirertcD  to 
tbe  ©bcriff,  b^  jFo?ce  of  a  COarrant  from  tbe  €)beriff 
nuD  mp  Lord,  if  tbis  be  fo,  it  tnill  folloto,  tbat  tobere  a 
}S)?occfs  eicccutcD  toitbin  a  liber tp  is  not  DirectcD,  0?  in* 
DceD  Dircttable  (as  toill  appear  p?cfcntlp)  to  tl)t  ^beriff ; 
tbat  in  fucb  Cafe  tbt  executing  fucb  jp?ocefs  toitbin  tbe 
libertp,  toill  be  no  €rcfpafs  to  tbe  'Bailiff^  aiiQ  mp 
lo?D,  tijis  tuill  be  ucrp  plain  to  anp  one  tbat  confiDcrjs 
tbe  Cafe  51  citrD  of  1 1  H.  4.  82.  fo?  tbe  'Bailiff  of  tbe 
libertp  bring  an  SDfficcr  to  tbe  ©beriff,  anD  babino;  Ee« 
turn  of  fucb  COrits,  as  are  DircScD  to  t(je  ©beciff  as  an 
£)flicer,  anD  not  tubcn  tbe  @>bctiff  p?ocecDs  as  a  Juoge, 
anD  erecutino:  tbe  lE'?ocefs,  be  Dotb  return,  b^  Virtue  of 
a  13?ccEpt  from  tbe  S)beiiff,  be  can  babe  no  Eiffbt  to 
ejcccutc  a  lp?ocefs  in  tbe  fcconD  Jnffancc,  \si\)cn  tbr  ^bt-, 
riff  nebcr  baD  a  Eigbt  to  ejcecute  it  in  tbe  ficff.  anD 
my  Lord,  3i  [jumbip  conccibe  it  tiiill  be  plain  tfjat  tbe 
2  ^iocz{fi 
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l?)?ocefs  of  tbe  Palace-Court  i0  not  Otcegnble  to  tlje 
^Ijcriff,  0?  to  be  ctecuted  bp  Ijim  ^  (fo?  nip  Lo^O,  loa-- 
Uino;  nt  pjefcnt  t&e  filiojDs  of  tfje  patent,  bp  tofncb  tijat 
COUtt  10  to  Ditea  tljeic  Ip^OCCfO,  Portatoribus  virgarnm, 
bp   U)lj(Cl)  tfjcfc  Portatores   virgarum  are  COnflitUteU  pjopct 

©fficcrs  to  tljat  Court : )  J  tooulD  firft  ask  toljctljec  tlje 
@ljeriff0  of  anp  of  tijc  Countic0  toitbln  tl)c  3i«r{0Ufaioit 
of  tlys  Coutt,  arc  ©fficer0  of  tbe  palace  Court,  0? 
oUjc  nup  attentJiincc  upon  tljat  Court,  cpp  Lord,  if 
tfjep  arc  not  C)tlicec0  of  tfjc  Court,  0?  oftie  aiip  attnv 
nance  to  it,  tfjen  mp  lo?ti  tljep  are  not  oliUtjen  bp  lanj 
to  recciuc  tlje  p?occf0  of  tlje  Court,  o?  puniajable  bp 
Jfine  0?  2!merccment,  fo?  anp  jl^eglett  0?  abufe  of  t()c; 
p^occfg ;  fo?  it  toil!  be  no  ©ffence  not  to  crccutc  toljat 
tfjrp  are  not  bouiio  to  recetDe  ^  aim  if  tbc  <3»l)criff  (0  not 
bouno  to  rccciue  tljeir  p^occf0,  tfje  Couit  Uiill  be  ler0 
bounD  to  Dirca  it  to  bini  ^  fo?  it  ttjoulo  be  a  uain  Cbtnu 
fo?  a  Court  to  be  obligeti  to  nfrea  tljeir  p?ocer0  to  an 
©fficer,  ouec  toljoni  tOep  babe  no  coercibcpoiuer,  to  puninj 
tbe  abufe  0?  Contempt  of  tfjeir  p^ocefs.  'But  mp  Lord, 
if  tbi0  iDfrc  not  fo,  aiio  tljat  tOe  palace^dEourt  mig;fjt 
comuel  tlje  S)f)crifF  to  ctecute  tbeit  P2ocer0  (a0  31  fjum« 
bip  concctbe  tbcp  cannot,)  petmp  lojo  tfjc  Court  10  a0 
EjCPKflp  rcRraincO  and  tien  up  bp  tlje  uerp  m^XiS  of 
tfjC  patent  (here  in  Court)  to  bircct  tlje  p?OCEf0  to  tOeiK 
proper  ©fficere,  Portatoribus  virgarum  ;  anO  tbe  P|0« 
ccf0  being  ntregcti  to  tijcm,  onO  not  to  tbe  ©DerifF,  it'0 
impolTiblc  it  can  be  cicecutco  bp  tbe  €)brrtff,  fo?  tbe  @)!je« 
tiff  cannot  intcrmentiie  in  a  p?ocef0  not  DirccteD  to  Ijim, 
nio?e  tban  anotbcr  ii^an  map  ^  ano  if  it  i0  not  DirectcD 
to  tbe  ©bcriff  o^iglnailp,  0?  etecutable  h^  bint,  boiu  Qiall 
it  come  to  be  returncD,  0?  erecuteo  bp  a  TBailiff  of  n 
libcrtp,  U)bo  10  on!p  to  cjcfcutc  fucb  2:(llrit0  a0  be  te-- 
ccibc0  fiDni  tbe  €)I}criff  ^  anD  if  fo?  tbe  Ecafon0  31  babe 
mcntioncD  aircanp,  anti  btberfe  otbcr0  tljat  migbt  be 
abDeb,  tIjc  PioccCs  of  tbat  Court  cannot  be  Dn-cacb  o| 
cjcecutfD  bp  tbe  €)ijftifi[  ojiginallp,  to  tobom  tbe  p?acGf0 
of  oil  fupcrio?  Court0  arc  gcncralip  DiceacD,  and  tobo  i0 
tbe  pjoper  OfiUcer  in  lato  fo?  tbat  purpofe  ^  tbcre  10  Ief0 
Eeafon  to  fap  it  iball  be  oircrtcb  to  a  OSailiff  of  a  ti- 
bcttp,  tuljo  10  not  immediate  ©iTicee  to  anp  Court,  and 
to  tufjom  tbe  pjO!:£f0  of  anp  Coutt  10  nebcc  ditcrted. 
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OBitt  mp  Lord,  Cuppofins  tlje  "BniU'ff  ouirljt  to  ijabe  t&e 
Cjcccuticn  of  tfji0  Pjoccfgr,  niiu  tljat  tl/e  ©fficrt  oug&t 
not  to  fjiiDE  Entren!)i0  Tlibcrtp^  pet  mp  lLo?o  tottlj  ©uti-- 
nuOion  tljeiT  is  no  Caufc  fo?  nn  3ttnc(jmcnt :  05^  lo?D, 
Broadwater  tljc  ©ffiCEt  toOo  10  compIntiicD  agafnit,  is  no 
€ffiCEi:  of  tDi0  Court,  no?  Ijatlj  abufeD  anp  p?occf0  of 
tlje  Couit,  0?  10  otljcrtDife  bcfo?o  tlje  Court,  tljan  upon 
a  S)iiQ;o:Eftton  U\  a  petition  againft  Ijim.  9nD  nijj  lLo?u, 
tbe  Statute  28  e.  5.  c.  ?.  rap0,  no  ^au  fljall  be  put  cut 
of  ILanti0  0?  CEncnient0,  c?  impjifoncD  0?  nianljcriteD  but 
bV  mte  1.5?occf0  of  /Lato  -,  anB  25  E.  5.  c  4.  enact0,  tljat 
none  fljall  be  talicn  bp  petition  0?  ^ugffeffion  to  tljc 
ainu  0?  f)i0  Counfel,  nnlEr0  bp  Jntiictment  02  p?cfcnt» 
went  of  gooD  anu  laiuful  people  of  tlje  BEt'sbboucDaoD, 
01  bp  3[^?ocer0  by  COrit  original  at  Connnoti  lata  ^  fo 
tbat  tbi0  10  an  attempt  againff  tbe  ijerp  lLEttct:0  of  tfjefc 
@)tatutc0,  ano  feUcral  otbEr0  tfjat  31  coulD  cite,  ann  toill 
rccellJE  no  Countenance  from  pour  ILo?Dfljip  ^  tbe  ©fficcr, 
if  Qiiilty  of  anp  Offence,  (a0  31  bumblp  conceiuc  be  is 
not)  i0  at  niof!  but  Qiimy  of  n  Trelpafs  agafnft  tbe  15ai' 
liff  of  tbe  libertp,  fo?  tobtcb  be  map  baDc  EcmcDp  in 
tbe  o?tiinaip  ^etl>oD,  luitbout  puttinn;  tbe  SDfRcer  to  fuclj 
a  DifScultp  30  tbt0  ttiifl  be  upon  bini ;  fo?  if  be  tjotb  not 
wecute  tbe  p?ocEr0  of  tbe  Court,  a0  be  i0  boimU  to  ta 
bp  ©atb,  be  toill  be  lain  bp  tbe  f)cc]Q  at  Dome  ^  ano  if 
Ije  Dotb,  be  ujiU  bz  lain  by  tbe  l}cc\^  bm.  3n  tbe  Coun- 
ters of  Rutland'0  Cafe,  in  tbe  6th  Rep.  tobeie  no  Capias 
at  all  lap  ^  ann  fo  iiketuife  in  tbe  Counters  of  Hunting- 
don'0  Cafe,  in  28  Car.  2.  R.  B.  tijc  ©fficer  U)a0  not  pU' 
nifijcn,  a  fortiori  bttc,  lubcrE  be  ban  n  goon  aorit,  ann 
tl)e  Court  tbat  granten  it,  fufficient  3^irtsniaion.  ^p 
Lord,  31  bopc  tbis  iiJill  be  fufficient  to  luarn  off  an  at^ 
tacbniEnt  at  tbi0  Cime  5  ann  tbat  if  tbe  'Bailiff  of  tlje 
libertp  be  infuten,  a0  31  bumblp  concciDc  be  10  not,  pour 
lo?tifljtp  toill  be  pleafcn  to  leaiie  bint  to  talte  010  Ecmcnp 
bp  action. 


The 
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l^he  Cafe  of  the  Certiorari's  in  Chancery. 

12.  I N  t!je  Clacatton  aftCC  Hillary  Term,  UpO!!  a  X^Zti' 
1  tlOil  to  S)ic  John  Somers,  Lord  Keeper ;  tlje  Cafe 
toas  upon  (1  p^^rtiCE  intelp  crept  in,  tDljecsbp  upon  l^c!ion0 
b^oiijjfjt  in  tije  idalnce  Court,  niiD  otfjci-  infccio?  Ccmts, 
t{je  Dcfcnnniit  fucjs  out  a  Certiorari  retutnalilc  into 
Cfjanceip,  t{)C  laff  Eetucn  of  tfjc  cnfutng  €ccm ;  iin\^ 
t[)l'0  bj)  Mitrimus  (g  fput  into  i\yt  King's  Bench  o|  Com- 
mon Pleas  tf)e  Ceim  follolojiiio: ;  nno  bp  tfjio  ^j^cnns,  if 
n  Certiorari  bc  uicD  in  tijE  'Bcginiiins  of  ^liiittp  3.laca= 
tioii,  tlje  l^nrtp  10  Ijniig  up  fcucii  o?  eiijljt  q^ontbs  bc« 
fo?E  r(jc  Certiorari  ig  cetutnco  into  a  ocouct,  tujjcic  be 
map  p?occc0  in  bijs  9ct:on,  nan  tljcn  too  (je  cannot  go 

to  Crial  tbat  Cecni,  if  it  U  in  Hillary,  02  Trinity  Term, 
bp  tBOIclj  i.'^eang  Ije  recriticg  almolt  ttoclbc  99ont[)3  "Dt:-- 
lay  ^  iDbcccaC  upon  a  Habeas  Corpus  0?  Certiorari  out  Of 
tbC  King's  Bench  0?  Common  Pleas,  MjlClj  ai'C  tetuntable 

(if  i\\  CEtm=€ime)  into  tbe  Court ;  if  in  tlje  aiacation, 
before  a  SuCge  \\\  bis  Cbambct  immediate,  tbece  10  no 
fucb  Dclaj)  5  fo?  if  tbe  pattp  comes  not  at  tbe  Ectucn, 
anD  puts  not  in  TSail  to  tbe  original  a:tian,  a  Proce- 
dendo goes  of  Coutfe  5  if  xail  be  put  in,  tben  in  Mi- 
chaelmas 0?  Eafter  Cetm  tbep  map  baiJe  a  %m\  tbat 
Cecni  ^    bcfiucs,   tbe  Certiorari's  oo  not  ccmmanD  tbe 

KCCOJD  it  fcif  to  be  CettiflcD,  but  onip  de  tenore  Recordi 
&  Proceffus,  anO  fo  Uiffec  from  Certiorari's  out  Of  tJje 
King  s  Bench  0?  C  B.  MM)  altuapS  fenO  fc>  tlje  Record 
it  felf ;  auti  tbeicfo?e  tOc  Kcco?d  remaining  belotu,  anD 
tbe  l^actp  tubo  citbet  is  in  CuiroDp,  02  upon  ISai!,  te» 
mainuiij  Iikeuiffe  before  tbe  Court  beioiu,  h'^  gooD  ©pi. 
lU'on  'tis  tbOUffiJt  tb<eie  £^inll0  of  Certiorari's  de  tenore 
Recordi  are  UO   Superfedeas,    fi'nce  tbc   IxCCOiD    anO  t\)Z 

i9artp  remain  fiill  before  tt>€  Court  ^  ann  tbcre  are  no 
C2i0?6s  iW  tije  SOrit  of  Certiorari  to  fo?cciofe  tbe  Court  ^ 
if  a  Certiorari  be  ijrantED  to  remobe  an  hidiclment  be- 
fore Jufnces  of  the  Peace,  not  onip  indifl-amentum  pra-d' 
cum  omnibus  idem  tangen'  is  fcnt  fo?  ^  bUt  a  Ecafon  aDO« 
CO,  Quia  coram  nobis  &  non  alibi  terminari  volumus  j 
fo  if  to  remobe  a  Civil  Adion  tubece  tbe  Pattp  is  at- 
tncIjCD  Dp  Dl'S  ©OODS,  tbe  Record  it  felf,  &  Billa  origina- 
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lis  &  attachiamentum,  niin  tIjC  (©OOtJS  ntC  fcnt  fo?^  ailU  \}ttt' 

upon  an  3lnDento?p  of  tlje  (©00130  ijs  maoc,  anti  anncrcD 
to  tljc  Keco?o,  nuD  rcturncH  to  tfjc  Couct,  nnn  fuclj  Cer- 

tioraris  COUCltlUe,  if  in  ^ttm%imt,  ut  ukerius  inde 
fieri  faciamus  prout  de  Jure  fore  viderimus  faciend' ;  if  in 
Clncatton  ^Tlnie  t!)e  Ultit  10  rctucnable  bcfo?c  a  aiifue 
in  his  Cfjambcr,  anD  ConcUlDCS  ut  idem  Jufticiarius  no- 
fter  fieri  faciat  in  hac  parte  quod  de  Jure  fore  viderit  fa- 
ciend' &c.  fo  tfjat  in  tbefe  Cafeg  not  onlp  t[je  Reco?ti  it 
felf  luOlcf)  i0  tlje  jFounDation  upon  lubicf)  tljc  Court  tljcre 
ougfjt  to  p?oceeD,  i:S  tcmoDcD  ^  but  tlje  COrit  it  fcif  con= 
ta(n0  an  intimation  of  tlje  Ecafou  of  it0  Ecmotial ; 
tbat  tlje  ©ubjfct  fljall  rcccibc  luffice,  anD  (jabc  Eigfjt 
Done  fjini  bp  tljc  l^ing  in  lji0  Courts  abobe ;  anD  tfjcrc- 
fo?c  'tis  ffif^t  Ecafou  tbat  in  tOcfe  Cafes  tOc  crouct0  be- 
loiu  fljoulD  (lap,  babuig  notljino;  before  tbeiti  to  p?occeD 
upon,  anD  tbe  Caufe  bp  tbe  beep  COojDg  of  tbc  fiUrit 

being:   CailcD    ad  aliud  exarren  5    but  in  tijefc  Chancery 

Certiorari's,  neitbet  tbe  Eeco?D  it  fcIf  10  fent  fo?,  no^ 
Dotb  it  appear  tOat  tbe  Court  tDOuID  0?  catber  coulD  p?o-- 
ceeD  upon  it,  if  it  mere,  tobtcb  inDccD  3!  app?ebcnD  to 
be  tbe  Eeafon  of  tbe  iFo?m  of  tbe  Sllrit  de  tenore  Re- 

cordi  onip  ;  it  beinij  faiD  Roll,  Certiorari  595.  tbat  tobetC 

tbe  Court  lubicb  aU)arD0  tbe  Certiorari  cannot  bolD  piea 
upon  tbe  Ecco?D  it  felf,  tbere  but  tbc  Ceno?  OjaU  be 
ccrtificD,  fo?  tbat  otbettoifc  if  tbe  Eeco?D  it  felf  fljall  be 
rcniobeD,  tbere  Uiill  be  a  jTailure  of  Eiffbt  aftctiDarD0  5 
anD  upon  tbi0  <S?(huiD,  it  10,  31  fuppofe  tbat  Newton 

19  H.  6.  19.  rap0,  tbat  tbe  Chancery  niafee0  not  a  Cer- 
tiorari, but  to  ccrtifp  tbe  Ccno?  of  a  Eeco?D,  tbe  Web 
cannot  be  faiD  to  be  tbe  Ecco?D ;  anD  in  tbe  2  E.  5.  21. 
per  Scroop  'ti0  faiD,  tbat  Ijabiuff  but  tbe  Ccno?  of  the 
Eeco?D  facfo?e  tbem,  tbep  cannot  gibe  3luDgnient,  a0 
tbep  map  Do  upon  tbe  Ecco?D  it  felf,  anD  tbat  tDa0  upon 
tbe  Ceno?  of  tbe  Etco?D  of  an  Aflize  in  Pais,  befo?c 
tbe  JufliCC0  rcmobeD  bp  Certiorari  into  Chancery,  anD 
from  tbencc  fent  into  tbe  Kings  Bench  by  Mittimus,  a0 
10  Done  berc  5  from  lubencc  it  folloto0,  tbat  if  tbc  Ee» 
CO?D  it  felf  b^  tbe  ^OojDfl  de  tenore  Record!  be  not  re= 
mobeD,  it  nuifl  remain  i\\  tbe  Court  belom  ^  anD  beino; 
no  Superfedeas,  tbcp  miffbt  babe  p?OCeeDcD,  luch  Certiora- 
ri's  nottoitbffanDino;  ^  anD  of  tbat  ©pinion  toa0  Holt  Chief 
Juftice  ;  anD  a0  31  heard  llftctoife  Treby  Chief  Juitice  of 
3  the 
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fhe  Common  Pleas ;  (lefitSCS,  n  Certiorari  10  m  p^opec 
Mltit  in  Cnfes  tuOere  tlje  l^artp  comes  in  upon  Capias, 
but  a  Habeas  Corpus  (0  t!)e  p?opei  klUv,  but  t!)C|)  llHlrt  bC 
mucnal)lc  immediate ;  nno  tfjcrcfo^c^  tbts  Crick  loas 
fauiiD  out,  of  toOicl)  tl)c  Keeper  ums  fcnfilile  ciiaun:!),  nno 
tlj?cntncO  to  lap  tfje  Curfiror  by  the  Heels,  if  anp  tllO^C 

Certiorari's  rmirnnblE  toitf)  fuel)  long:  Ecturns^fljouin 
iflliE  ^  nun  tljouglj  tiottuitOdiiiiTiinn:  fuclj  Declaration,  Come 
feiD  Certiorari's  f)n\)e  tlTucD,  nuO  a  fcconH  pctittoit  p^e- 
faiteD,  iDljicf)  caufcu  a  fccotiQ  Declaration  of  tijc  li'tte  ji^^a^ 
ture  5  at  p?cfcnt  tljcre  10  a  ©top  put.  Note,  Cfjis  Cafe 
t»a0  not  fpohe  to,  as  to  itit  i^crits  in  point  of  laiD, 
tfie  <9iPattcc  bcinn;  tender,  botlj  as  to  3luri6t(iction  ano 
Profit :,  ant!  tOe  patties  concerncn  mere  uniDiUing:  to  Hit 
np  Contioiiccfics  betuicen  tijc  rrccat  Couits  in  Weftmin- 
fter-H  i!l,  tljcuiji)  tfjc  Couufcl  fo?  t\)z  petitioner  IjaD  p2c= 
parcG  t()cmrc'.\j'c0  to  Ijatie  fpoUe  cifcctuaUi)  to  it,  if  it  Ijm 
appcaren  p?opcr,  bcmg  fatisfico  from  tOc  Cafes  aboDe 
citcD,  anu  tijofc  citeD  in  Allen  17.  tijat  tfjc  Court  be!oiu 
niifff)t  IjaPe  p^occcDeo,  if  tbcp  ban  tfjoujOt  it  fit  anQ  cou« 
bcnient,  as  tbcp  DiO  not,  thefe  Certiorari's  notwithOand- 

ing ;  auD  tbouffb  it  toas  faio  bp  fomc,  tbat  upon  tclrits 

of  CcrO?,  where  the  Tenour  only  of  the  Record  is  re- 
moved, fucf)  2Otit0  ace  a  Superfedeas  to  the  Judges,  to 

iDiiom  fucf)  cOrits  arc  uitettcti  ^  ano  tljeccfd^c  fo?  tlje 
fame  Eeafon  tbep  fljall  be  fo  ijere  ^  tljcrc  fcemetb  a  ercnt 
Dtifcrcnce  bcttticcn  tlje  Cafcsi,  fo?  itcnerall))  ?[l!rits  of 
Crro?  rcmobe  tbc  KccojO  it  fclf ;  anli  call  fo?  Tenorcm  Re- 
cordi  but  in  fomc  feU)  fpecial  Cafrs,  luljere  if  tbc  Kf= 
co?D  it  fclf  came  before  tbem,  tbrp  couID  not  auiaro  €  lo- 
cution upon  ufitrminn:  tbe  3luogniciit,  0?  Uibcre  (a0  in  Cafe 
of  a  jFine)  tbep  ba^e  mi  p?opec  iDtltccc  01  Chirographer, 
as  tl)£V  baue  in  tbe  Common  Pleas ;  antj  tbcrefoje  in  Cafe 
of  a  dOrit  of  Ccro?  upon  a  Jutiirnicnt  in  tlje  Kings 
Bench  b|oug':t  in  Parliament,  tbougO  tbe  o^tijtnal  Urcojo 
be  carrieo  up  bp  tbe  Chief  Juftice,  pet  a  Cranfcrtpt  is 
onfp  icft  tDitb  tbc  l:)oufe  -^  ann  upon  a  e:arit  of  Crrci 
in  tljC  Exchequer- Chamber,  0  tlTranfcript  OUlP  15  fnit, 
an'o  tbc  OM'ffinal  Eecoio  remains  in  tbc  King's  Bench  ^ 
anD  fo  Upon  a  JOrit  of  Ccroj  returnable  in  tbc  King's 
Bench  bere  upon  a  juDgmcut  g.i\3m  in  tbc  King's  Bench 
in  Ireland,  tbe  Ctaufccipt  is  onip  fcnt,  ano  tbc  original 
Ecco^o  remains  tljcie ;  antJ  pet  in  all  tDcfc  dTafcOj  till 

tfje 
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t6e  Jutjgmcnt  be  affiimct),  out!  Cteciition  upon  SfSimnncc  of 
tf)c  jutigmcnt  (liall  be  atoatUcti  upon  t()c  o?jgliinI  Rccoiiti; 
tbciisO  tlje  ojitjinal  Rece^Cfi  tcniiMii  luttO  tt)C  3;uDn;c£i  bc-- 
ioto,  tOcp  cannot  pjoceiU,  but  are  fupEifcDcO,  anD  tljccc^ 
fo^E  tbe  lihc  fljoulD  be  Done  bp  tbefe  lAlnDS  of  Certiorari's : 
Secondly,  OLUits  Of  €rto?  in  pH  Cafcs  call  tfje  tjccp  aa  of  t&e 
Court  In  point  of  lutigment  in  €lueflion,  njs  lucU  in 
€afc0  \Dbcre  tfje  Cranfctlpt  onip  ffoes,  as  toljcte  tfjc 
Eeco?D  it  ft  If ;  nnD  tlje  3uDgnient  of  tbe  Court  beinij 
quettioneD  in  point  of  Xato,  tobicD  i&  tlje  QEapitai  anD 
fup?cme  part  of  tDeic  potoec,  ano  it  (ranDing  iuDifferent 
in  tfje  aungment  of  tbe  laiu,  lubetbct  fucb  JuDffmcnt 
be  erroneous  o?  not,  till  tbe  fame  be  ejramincD  in  a  Oisbec 
Court  ^  tlje  laU)  luincl)  lours  not  Cbings  to  be  Done 
in  bain,  icill  net  alloiu  execution  to  be  tafeen  upon  fucD 
quefiionablc  juDgnient,  tobicO  fo?  ougbt  appears  map  be 
rcbetfcD  tbe  ncrt  Dap  ^  anD  fo  fucfj  Crecutfon  fet  afiDe, 

lUbiCb    UJOUlD   be   vacuus  &   inutilis   Labor,   bCfiDES    tbe 

Cbarije  of  tbe  €]cecut(on  ^  anD  tbeccfoje  a  aiu-it  of  €r-- 
m,  tboujjO  it  rcnioue  not  tije  Eeco^D  it  f?if,  (in  lubicfj 

Cafe  it  IDOUID  ncceflarily  be  a  Superfedeas,  tbe  jTounDa^ 

tion  of  tbcic  p^oceeDino;  beloto  htiuQ  taken  fcom  tijcm) 
is  upon  Uerp  gooD  Eeafon  in  lato  a  Superfedeas ;  anD  fit 
tbiS  Ecfpert  DiferS  from  an  Attaint,  lubiCb  is  no  Super- 
fedeas ;  fo?  tbe  SletDia  being  founCeD  upon  tbe  0atbS 
duodecim  legalium  8c  proborum  hominum,  tbe  jLatD  Ujftl 

aDmit  of  no  p^efuuiption  againfl  tbe  Crutb  of  fucb 
CIctDia,  till  it  be  artunllj)  fet  afiDe  bp  Verdict  in  Attaint, 
iDbicb  is  tbe  Eeafon  tbe  Xjinging  fucb  Attaint  onip,  is 
in  it  felf  no  Superfedeas ;  fo  tenDet  is  tbe  laiu  of  tbe 
laeputation  of  tbe  @)Ub|ea,  as  fo?  no  Eefpca  to  p?efunie 
bim  pauueD,  Uitbout  manlfeft  p?oof  upon  tbe  ©atbs  of 
a  Double  2utp  ^  anD  fo  tenDct  of  bis  libertp  anD  p?0' 
pertp,  as  not  to  abmit  tbe  fame  to  be  taken  from  bim, 
upon  fo  fligbt  a  p?cfumption,  as  tbe  onlp  ^uing  fo?t{j 
of  a  CHlrit  of  crcro?  i0. 


Term. 
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Andrew  Newport^  Cafi. 

N  tljis  Cafe,  toljici)  toas  upon  an  aiHgtiment  of 
a  S^ojtgntjc  mnue  bj?  Kendal  1659.  a"^  ^^ftf^  iJP 
DiU^cfc  mean  lafiiijumentg  Ucftetj  in  Newport,  (Ejc 
ECUtO?  of  Secretary  Coventry;  it  toag  Ob|EacD, 
Firft,  Cbat  it  Ooegi  not  appeal*  tbat  anp  ggonep  toag  paid 
upon  tlje  oiitjinal  Q^o^tgage,  anD  tljec£fo?e  ittoa0  frau- 
Dnlent  5  auD  it  being  fraunulcnt  \\\  x\)z  Creation,  tbongb 
Secretary  Coventry  paiu  a  Valuable  Confloetation  5  pet 
tbi0  UJill  not  pucge  tije  jfcauD,  antJ  make  it  gooD  againll 
tbe  DefciiDant,  ujIjo  tua^  a  li)urcijafo?  bona  fide,  anD  fo? 
a  baUiablC  ConfiUecation  ^  non  allocatur;  foj  Holt  Chief 
Juftice  faiD,  Cbe  ficff  ^o?tgageU)as  goon  bettDecn  tbe  lp)ac-- 
tics,  anti  being  fo,  Uiljrn  tbe  fitff  ^ojtgagee  afligns  fo? 
a  balnable  Confitievation,  tbf0  to  all  one,  as  if  tlje  fictt 
^o?tgagc  baD  been  upon  a  baluable  Canfitietation,  fo? 
nolo  tbe  feconu  c^ojtgagee  ttanbgi  \\\  W  Place,  anD 
tbCfCfO?ei0  tuitbin  tbe  Provifo  of  tbe  Statute  of  27  Eliz. 
cap.  4.  That  no  Mortgage  bona  fide,  and  upon  good 
Confideration,  (hall  be  impeached  by  Force  of  this  Ad ; 
but  it  (hall  (\and  in  fuch  Force,  as  before  the  A51  made ;  anD 
if  tbis  Provifo  Docs  nct  crtcnD  to  tbe  Cafe,  to  tobat 
Cafe  fijall  it  crtcnD  f  Secondly,  g|t  ui  s  objecteD,  tbat 
tbe  ailtgnment  is  not  gooD,  it  not  being  upon  tbe  lanD, 
no?  tbe  Q9o?tgngo?  a  pactp,  anD  tbe  Sl^o^tgagee  nebcc 
to.iS  in  poITelTion  ^  anD  tbougb  tbe  fiiff  airignraeiit  be 
gooD  upon  tbe  p?cfumption,  tbat  tbe  Q^oiraago?  toas 
Ccnant  at  mtil,  auD  fo  Ijis  polfcOion  tbe  poircflton  of 

tbe 
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tl)e  ©ojtgflffcc ,  pet  bp  tijc  aaiffiimcnt  t&c  5^IU  (s  oe-- 
tctmtncD,  nntJ  tije  ^^ojtgiigo?  10  not  Cenant  at  dOil!  ta 
tfje  ffconD  Gfligncc  ^  non  allocatur  ^  fo^  tljougb  De  i)C  not 
Scimnt  at  2(Ll!ll  to  t!jc  fcronD  Qfligncc,  pet  fjc  is  not  a 
DilTcifo?,  but  a  Ccnant  at  ©uffecance  5  anO  if  no  Dif' 
fcifin  Is  mane,  tijcn  no  EigOt  ts  DcucftcO,  ano  no  Diffeifiii 
can  be  Uiitljout  a  tortious  CntrjM  •'"ti  bcre  tljcrc  tons  no 
ncU)  Cntrps  ann  t!)crct"o?c  tuouglj  be  luas  Ecnant  at  ©uf^ 
fcrancc,  pet  tije  ajojtgnscr  [Ijis  Cftate  not  being  ueuef!-- 
cD,  anD  turnctJ  to  a  Eigijt]  nngbt  afllgn  5  tbcn  it  teas 
objcacD,  tbat  tijougb  tijc  a^ojtonsce  toag  not  bp  tijis  out 
of  poflcflion,  pet  Ije  niigljt  be  out  of  polTeinon  in  tbis 
Cafe  at  Ijts  Cleaion  ^  nno  \]z  Das  niaoe  bis  election  \)m 
to  be  cut  of  poffeflion,  fo?  be  bas  b^ougfjt  an  Ejedione 
firmcE,  ano  bp  it  aDniitss  Oiuifelf  to  be  out  of  }3oQ"cinon, 
to?  tbe  Ejeament  COUip^miS  Of  a  tojtiOUS  Entry,  auD  ail 
Oufter ;  anU  t(ji0  being  a  g^atter  of  Ecco?t>,  be  is  el!op-- 
prO  to  fnp  econtra ;  non  allocatur;  f02  firS  per  Curiam, 
an  Ejeftment  as  it  is  in  common  piaSicc,  is  but  a  feign= 
fU  Sction,  to  luljicO  tIjc  LclTo?  oi;  tbe  lp)!aintlff,  tubo  is 
tbe  principal  l^crfon,  is  not  a  l;3)artp  ^  cnD  not  bcinff  a 
pattp,  tbts  cannot  be  z^\it\\  in  (iiuinence,  as  an  i£(top= 
pel  againff  bini  ^  anlJ  tbercfojc  be  cannot  maintain  an 
Action  fo?  tbe  mean  ii)?ofits,  toitbout  an  agual  Cnttp, 
but  tbe  Lcflec  map^  ann  it  bas  been  ruled,  tbat  tbe 
OBMnctno;  of  an  Ejcciment,  is  not  fucb  an  €ntrp  o? 
Claim,  lubtcb  fljall  abOtO  a  Fine  and  Nonclaim  fo?  fibe 
^cats  ;  anD  as  to  tbe  ©bjcsion  upon  tbe  aflignnirnt,  it 
tuns  furtbec  faiD  bp  Giles  Eyres  Juftice,  tbat  tDbeu  tyC 
SJ^ojtpgce  fo?  bimfcif,  bis  Cjcecuto^s,  3Dnnniffeato?s 
anti  afllgnccs  cournants  uu'tb  tbe  ^o^tiyago?,  tbat  be 
fljall  cniop,  anti  tatte  tbe  Profits  till  Default  of  l^apmcnt, 
i\)t  Covenant  being  fo?  bis  Sfltgns,  tljiS  tooulD  rule  tbe 
tubole  Cafe,  anD  be  fljciU  be  p^efumco  Cenant  at  caill  to 
all  tbe  affigrs,  as  tocll  as  to  tbe  firft  C^ojtrjaijee  ^  tbis 
fcps  fUlcD  u'pon  CbiDrnce  at  n  Ctinl  at  03ai;  in  tbts  Cafe. 


The 
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T//^  King  and  Tucker  j  decant  ^  puis. 

2.  np  H I  s  Cafe  Oaijfiiff  UEpcnfieD  nianp  Cecnis  in  tDe 
1  Court,  aiiD  once  tlje  isdjcrfal  p?ononnceo,  it 
MS  atffueD  tlji0  Ccrm  bp  €)Ei:jeant  Pemberton  fo?  tlje 
pafntiff  in  the  Illrit  of  Ccro? ;  and  Ije  inQlfeD  firft, 
C&at  tlje  ©mtlTiOn  of  fecreta  fua  amputentur  in  tftc  JUDff' 

ment  1030  crroneou0  -,  be  fatti,  tijat  it  i$  ^an  of  tlje 
auogment  p?onouncEti,  anD  altuapg  patt  of  tbe  Cjcccu= 
tion,  anD  fometimes  toitfj  Crucltj),  iiWnff  t&c  l^actp  j  and 
fucD  an  Cjcecutton  cannot  be  loarranteD,  tDttljouc  being 
lp)ai;t  of  tbe  3lutifl:ment  5  ann  being  part  of  t&e  JuHg^ 
ment,  ann  omitteD,  it  bitiates  tlje  tobole  3int)g;ment  5  fo? 
part  of  a  3!uiiffnient  being  omltteo,  tlje  WLlbole  is  erro- 
neous 5  anD  Standford  182.  anD  nil  tbe  olD  T5oolts  niafee 
tljis  part  of  tlje  3jnDgmcnt  •,  anD  tljouglj  it  is  omitteD, 
3  Inft.  210,  211.  pet  Coke  beinff  QTbief  %i\^ice,  maDe 
tljis  part  of  tbe  jnDijment  in  Owen's  Cafe,  Paf.  1 3  Jac. 
R.  B.  I  p<.oil,  186.    Secondly,  Cljat  tlje  JnDiament  is  er« 

toneous,  becaufe  contra  allegiantije  fua:  debitum  is  omit* 

teD  5  tlje  luljiclj  is  a  material  part  of  an  3lnDictment  fo| 
^Treafon  5  fo?  toljece  no  Allegiance,  tljere  no  Treafon  can 
be  committeD,  but  a  fmall  allegiance  fuflSccs ;  fo?  if  a 
^an  comes  bere  as  a  f  rienD,  anD  remaln0  but  an  ^our, 
auD  commits  treafon,  tbiS  is  againtt  bis  allegiance,  fcil. 
fucb  local  allegiance,  lubicb  is  Due,  fo?  be  bauing  a  13?o- 
teSion,  an  allegiance  is  Due  from  bim,  fo?  allegiance 
anD  P?otertion  are  Relatives,  &  mutuo  fe   ponunt  &  tol- 

lunt;  but  if  a  90a\\  come  bere  modo  guerrino,  be  be  a 
ifrienD  0?  Cnemp,  tbere  be  mai?  not  be  iuDictcD  of  Crea= 

fon,  becaufe  tbIS  map  not  be  faiD  contra  allegiantire  fua! 
debitum  ;  anD  fo?  tbiS  l)t  CitcD  tbe  Cafe  of  Perkin  War- 
beck,  put  in  Calvin's  Cafe,  7  Rep.  anD  Sherley'S  Cafe  in 
Dyer  145.  tbe  31nDiament  toaS  contra  legiantise  fu^  debi- 
tum, iDbcte  be  toas  not  a  S)Ub|ea  of  tije  Kealm  ;  but 
tbiS  toas  tempore  pacis  inter  Angliam  &  Franciam,  anD 
Ije  being  bere,  joineD  toitb  Englilh  Ecbcls  ;  be  faiD,  tbat 
tbis  is  a  material  pact  of  tbe  3InDictment,  anD  cannot 
be  fupplieD  bp  otber  KLlojDs,   no  mo?e  tban  feionice, 

I  i  i  burgla- 
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burglariter,  &c.  autJ  tIjcrcfo?e  Dominum  fuum  naturalem 
iDill  not  fuppip  tt,  for  Dominum  fuum  naturalem  ninp  be 

cmtttcD,  anU  tijc  JiiDittmcnt  temnin  gooD  ;  anti  tljcrefo^c 
a  Defect  of  a  ^-tjing  material  cannot  6c  fupplieD  bp  a 
Cbino;  toljicl)  map  be  omitteD,  nno  pet  tljc  slnBictment 
remain  gooD  ^  (jc  obfetljcri  tbat  tlje  ©mifliion  of  Vi  & 
armis  toas  fo  matettal,  tbat  bcfojie  tbe  Statute  of  97  H. 
8.  an  JntJictmcnt  ougljt  to  be  qunfljcD  fo?  it,  ano  an  3ct 
of  JE)arItamcnt  toas  necclTarp  to  aiti  it  5  anD  be  faiD, 

tbat  tOc  ©mifliOn    of  contra   legiantis   fux  debitum  t£S 

nio?e  material  tban  of  Vi  &  armis  ^  be  infilteo  upon  tbe 
T5ao!5!3  ann  p?eccDent0  of  JnUictments,  anD  tbe  ConfC' 
qucnce  tobicb  migbt  enfue  ^  a  Variation  from  tbem  5 
tbe  ^MVq  be  fubmitteo  to  tbe  ConQtJctation  of  tbe  Court, 
anD  p^apcD  a  EeHerfal. 

Levioz   econtra  :  9nD    ag   to  tbe  firft  Cjtception,   \)Z 

citeD  fucb  a  S^ultittiDe  of  lp?cceoent6,  uibere  it  toag 
omitteD  5  ano  in  EcgarD  of  fucb  a  X^imiber  of  '>^\iu* 
Denta  tobere  it  teas  omittcD,  tbe  Court  toas  of  ©pinion, 
tbat  it  U)a0  no  Crro?  ^  anD  as  to  tbe  fecond  ©bjettion, 
be  faiD  it  is  but  tbe  Conclufion  of  tbe  3inDictment  bp 
.  toap  of  aggrauation  ^  anD  tbe  Jfact  \^i\\\^  pofitiDelp  ai= 
leDgeD,  anD  appearing  to  be  2:reafon,  tbe  91»Wrtment 
toitbout  (ucb  Conclufion  i0  gooD,   cfpeciallp  it  being 

contra  naturalem  Dominum  fuum,  &  contra  obedientiam ; 
anD  be  CitCD  Benfted'S  Cafe,  i  Cr.  583.  g)ir  Harry  Vane 
anD  Lambert'0  Cafe,  anD  MefTenger'g  Cafe,  &c.  tobere 
fucb  Conclufion  toas  omitteD  ;  &  non  obftante  tbe  "In- 

Diament  goOD  s  anD  as  to  Perkin  Warbeck'S  Cafe,  be 
faiD,  tbat  be  nebec  toas  a  S)nbieit  5  anD  tberefo?e  coulD 
not  be  inDitteD  at  all,  fo?  biS  ifact  teas  not  Creafon,  &c. 

puis. 
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Marwood  and  Fenwick. 

3.  -p  H I  s  toajs  upoii  a  potion  fo?  cEyecutiou  in  (!^' 

1  icftmcnt  upon  a  Lcafc  fo?  fiftp  ^cac0,  if  A.  B. 
fljal!  fo  loiiff  litjc,  ano  a  accnict  foi  tDe  plaintiff  ttocntu 
^eat0  ago  5  anu  noto  ttjep  mobeo  tljat  he  miiyOt  fjaijc  au 
Habere  facias  poffeffionem,  UJit&OUt  p?ejUDtce  01  D(f' 
plenfuce  of  tDc  Court  ^  A.  B.  filing  j)ct  Itbing;,  ano  tljz 
Jlcafc  not  ejcpicen  ^  anu  tfjat  tfjcji  fljoulo  not  lie  put  to  a 
Scire  facias,  tijis  being:  fo?  tlje  lanO,  a0  it  is  fniD  in 

tfje  Cafe  of  Okey  anu  Viccars,  Sid.  351.    Holt  Chief  Ju- 

ftice  faio,  t&Qt  Oc  toa0  not  in  Coutt  tofjcn  tlje  Cafe  in 
Siderfin  tna!3  tulED  5  but  Ije  fielD  tljat  t&E  statute  of 
Weft.  2.  Ertcnt>0  onip  to  pctfonal  aaions,  ano  tDat  art 
Cjfctmcnt  10  a  mixn  aaion,  anO  in  trje  Eealtp,  a0  to  t&e 
3!iecoUccp  of  tfje  Lano  5  anO  t&erefo?e  he  remtttco  it  to 
tlje  pattp,  to  taUe  Crecution  a0  Ije  fljouio  Ije  aOUifeo  s 
ano  ije  OiO  not  agree  cleatip  tDitD  Sidcrfm  in  tbe  Cafe 
QboDe* 

Talbot  and  Tipper. 

4.  T  N  Ejectment  tlje   Cafe   lDa0,  %it  John    Fortefcue 
I  fclfeo  in  jFcc,  bp  Leafe  ano  Releafc,  fettle0  the  ianO0 

in  ducffion,  to  the  dlk  of  hnnfelf  fo?  life,  anO  then 
to  Crnffecg  fo?  jetnetp-nine  ^zsts,  if  A.  B.  (ijall  fo  long 
itbe  upon  fuch  Cruffs,  &c.  a0  he  fljail  Oirect,  ano  aftec 
to  the  fitft  %on  of  J.  R  &c.  toith  potncr  to  mafec  leafe0, 
iDith  JFinc  0?  toithont  jfine,  and  rendring  fuch  Rents 
and  Services,  as  he  ftiall  think  fit  ^  aftet  thi0  hC  fap  ana« 
ther  Deeo  oeclaceo  the  Cru(t0  of  the  Cerni,  anO  aftec 
thi0  he  makes  a  leafe  toithout  renO?tnn:  Eent  to  Talbot, 
laho  uia0  the  lelTo?  of  the  plaintiif.  Co  tht0  ttoo  ©h= 
KSion0  toece  maoe  -,  Firft,  Chat  he  haWng  occlaceo  the 
Ciuft  of  the  Cecni  fo?  papment  of  hi0  DEbt0,  the 
Cdate  10  bonno  b^  it,  anO  he  map  not  etecute  hio  potoec 
to  make  UEQfe0  aftet  ^  non  allocatur ;  fo?  the  Cerm  tuns 
o?i5inanp  fubjea  to  the  potioer,  Mns  containeo  in  the 
fame  Deeo ;  anO  he  hauing  ejcccuteo  m  pottJec,  the 
ilcafe0  arc  p?cceOent  to  the  Cevm,  anO  conttoul  it.    Se- 

1  i  i  2  condly, 
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condly,  %t  1x100  obicgcu,  tljat  fiecc  no  Eeiit  teao  re- 
fer iieo  upon  tlje  11  cafe,  and  fonie  Ecnt  oiiffbt  to  be  re- 
fciDcD  i  nnH  tijerc  not  betng  anp,  !)(0  }3otocc  is  not  tncll 
cvrcutto  i  non  allocatur^  fo?  it  bctno:  to  refetiic  fucfj 
Eent,  00  Ijc  fiiall  tljink  fit,  nnD  (je  ftauniff  tijougljt  fit  to 
iffccDc  no  Edit,  tijis  fljall  not  aDoio  tljC  €recution  of 
tbe  5>5oU)er,  ano  cfpcciaUp  Ije  not  Ijauing  faio  fuch  yearly 
Rent ;  fo  tljiit  a  }^fppcr=€o2n  refftUED,  papabic  fo?tp 
^cflts  after,  fjan  been  fufficient  5  anu  tbcrcfo^c  fucb 
i^attcc  fljonlD  not  be  rcffatDcn  a0  a  Caufc  fufRcieut  to 
ni3G!D  tbe  ieafe,  tobecc  be  baD  maoe  it  fubiert  to  a  Ctuff 
to  pap  t!je  Ecnt0,  Jlfnee  ano  JiJ^ofits,  to  fuctj  j^erfon  n0 
be  fijall  Dirf  s ;  nnu  fo  tbc  Court  ruleo  anH  Diccctcti  tlje 
Jurp  to  fiuD  fo?  tfjc  Plaintiff. 

The  King  and  Buggs. 

5. 1 N  an  Sintsfamcnt  upon  tbe  Statute  of  2  Phil.  &  Mar. 
i  cap.  11.  io]  Ufinff  t\)t  'Crane  of  a  Dyer  anu  a  Wea- 
ver, be  not  being  a  Clothworker ;  anO  a  fpecial  ClecDia 
tori0  founo,  in  luljicb  tbe  3urp  founn  tbat  tlje  Defcnbant 

was  a  Maker  of  Stuff  5  nnU  if  tfjiS  Ulcl0  a  Clothworker 

within  the  Statute,  tea©  tbe  Clucllion  5  it  toa0  oblcrteo 
ti;at  be  looas  not  a  Clothworker  toitbin  tbc  Statute,  be-- 
caufe  Stuff  i0  nmoe  bp  SIlool  o?Decet)  in  anotbec  £^an= 
nee  f  antitbe  9rtificpr0  baue  nibecfe  Denominations,  ano 
arc  of  Ditietent  Companies,  onD  fo  not  "iritbin  tlje  ict= 
tec  of  tbe  ©tatute ;  anti  not  being  toitljin  tbe  letter, 
tbe  Court  luill  not  erpounir  tbem  to  be  teitfjin  tbc  in- 
tent ;  ano  tbe  Cafe  of  Hobs  niiD  Young  loa^  citcO  to  be 
aDjuftgcD  becp,  upon  a  fpecial  (aerCict,  lubcre  it  toas 
founD  tbat  Young  not  bauino;  fetUcti  as  an  appKutice, 
rctaincD  a  ^^affcr.^dlojfenian,  anu  DiUcrfc  @)frt)a!its  un= 
Her  btm,  \iiba  baD  ferbcD  a0  Slpp?cntices  to  tbc  CraUe  of 
C(otbU]0?hintr,  aiiD  tbat  Ije  emplopeo  tbem  ano  paio  tfjcm, 
ano  ti)z  profit  ano  ILofs  tun0  Young's  ^  ano  tbougb  Dree 
tbe  l^ccfons  emplopco  bao  all  fctljco  as  i4pp2entice0,  fo 
tbat  tljc  Clotbs  fuere  attiSciallp  ano  uicll  matic  ^  pet 
Young  tbe  13?incipal  not  baUino;  ferbeo  as  an  apprentice, 
fino  tbe  13?ofit  anO  lofs  beino:  bis,  tbis  mas  aoiuogeo  an 

Clfing  of  tbe  CraOe  of  a  ClOtblCr  contra  the  Statute  of 

5  Eliz.  accojOins  to  tlje  icttcc  of  t&e  ^a,  tDoiigfj  it 
a  map 
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mnp  fie  tijat  tljc  Jntcnt  of  t\)z  ^A^  tuns  toeJl  enough  ful- 
fiUrtJ ;  niiD  fo  in  tl)e  principal  Cafe  tfjs  C|5alJ!ng  of  €ttuff 
being  totiiUjj  Different  fiom  Clotfj,  aiiD  tlje  ©Haul  zqmWq 
niiD  ojDcc'ti  in  nnotfter  Ojannei:,  a  «)tutf=maUec  cannot  be 
toit&m  t!je  letter  of  t!je  28  ;  ar.D  not  being  toitljui  tfie 
Letter,  it  fljaii  not  be  arsiuDgeo  Untfjiii  tijc  '|iut£at,  fo? 
tl)i0  iDculD  bz  to  reni3cr  tIjc  lato  iifclefs  ^  ano  bp  tlje  fame 
Ecafon,  tfjnt  a  ^tisffuwUcc  fljali  be  toitljin  tfje  3!ntent, 
toljen  tijc  UiWM  5o  not  ujarrant  it,  a  @tocklng=^c:icn= 
ijec  x\m  be  iDltDin  tfjc  Jntcut  aiCo,  anD  fo  no  6)top  put 
to  it. 

©n  tJjc  ot&er  ©iDe  it  Uiag  faiD,  Firft,  COiit  tOejj  are 
not  fcunQ  to  be  tiutfjin  tJ)c  M  \  Secondly,  Z\)z  3inbict-- 
nicnt  tUiie  not  gooO^  ano  Thirdly,  Jt  isafi  coram  non 
judice  Firft,  |  c  falD,  tl}c  Claufe  p^eccDent  tfjat,  upon 
lDl)iCl)  tlje  *|«t"tt»'f"t  IS'  founDCD,  Caps,  Tliat  no  Wool- 
len Weaver,  or  one  exercifing  the  Feat  or  Myftery  of 
Weaving,  (ball  bold  above  two  Woollen  Looms  5  onD 
t()Cii  conirs  tIjC  Claufc  upon  tofjtcO,  &c.  That  no  Perfon 
which  (hall  ufe  the  Feat  or  Myftery  of  a  Weaver,  auD  not 
CIOtI)'m.Tbing,  iball  during  the  Time,  that  he  (hall  ufe 
the  Feat  or  Myftery  of  a  Weaver,  exercife  the  Myftery 
of  a  Dyer,  &c.  fo  tOat  tfjc  ©tatute  i\\  tJjifi  part  10  ge- 
neral, anD  not  reHraincD  to  a  OLIeabcr  of  Sllooiien  01 
linen,  ana  ^ill^,  anO  besiuj  gcnsra!,  tIjc  ^jrpofition  oagijt 
to  be  maDc  by  tijc  p?£ccoent  Claufe ;  tlje  uj^IcIj  fapg,  or 
Woollen  Weaver,  fo  tIjat  if  tijc  %z\\{z  bc  general  ac- 
cojDing  to  tbc  laa  Clnufc,  tfjcn  a  @>iik  C2:iealjcr  01  lincn- 
Kilenijcr  tjs  toitOin  tlje  act,  as  imW  as  a  C^looiicn  laeabec; 
but  If  a  tCleabec  fijall  be  taken  to  be  a  Woollen  Weaver,  ac= 
co^Ding  to  tlje  pjeccDcnt  Claufe,  tljcn  fticlj  {L21ooHen  dOeabec 
toill  compjcljents  a  ©tuifniiriUer,  iy'i)itfj  is  compounncti  of 
ilclod,  ana  fo  tIjc  Defendant  UitU  be  toitljin  tfje  TSssictic 
of  tljC  8)tntUte:,  auU  tfjercfOJC  quacunque  via  data,  iC 
UJtl!  be  f'j^  tijc  Di'fenuant.  Secondly,  Clje  JntJianient 
10  not  gcsoti,  becaufe  it  i0  a  private  Ad,  anO  not  ftiewn 
in  t|)e  Jinoiffment  -,  auB  tljougl)  it  be  found  in  tlje  fpecial 
ClerDia,  it  i0  not  luSicient ;  tljS  U)!jiC(j  tl)C  Court  agrceD, 
if  it  bno  been  a  pjibatc  Qct  ^  bnt  tljouglj  tlji^  concerns  a 
Piirticular  Cbing,  anO  tljcrefojc  is  p?ibate  in  its  ligature, 
pet  tlje  iro?feiture  being  to  tlje  King,  auD  fo  tlje  King  con- 
ccrncO,  tfjjs  ijas  uiabe  it  a  publick  Aa  ;  anD  as  to  tlje 
third  ObjeQion^  tIjat  it  toa.S  coram  non  judice,  it  bCJIig  bC' 

foje 
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fo?e  3uflicc£i  of  t&e  l^eacc  ^  tlje  Court  IjdO  tfji'o  a  ftrong 
Objedion,  aim  iitcliiuB  firono;Ii)  alfo,  tijat  ©tulfmaUiiiQ; 
is  Clctljniakino:  within  the  statute,  anlj  ©tiiffe  an 
tuitljfn  tf)E  act  of  Alnage,  niiti  S)toclunc0  alfOi  ani>  an? 
^arnicnt0  maOc  o£  COocI  fccm  to  be  fo  too*  Curia 
ad vi fare  vult. 


Reeve  and  Long. 

6.  "T]  R  R  O  R  upon  a  Jutigmeut  in  Ejeament  fit  c  B. 

|j,  tuOece  it  Uiao  fount)  upon  a  fpccial  Clcrdict,  tfjat 

John  Long  bcinfl;  fcifcD  of  tlje  laiiDO  in  €iueftlon,  De- 

iJifCtJ  tljcm  to  Richard  Long,  @)0n  ailO    ^m  Of  Henry 

!)(£)  151011)81:  fo?  life,  ano  tfjcn  to  Ijis  firff  ©on  in  Cml 
;3^ale,  nnD  fo  to  all  l)f0  @on0  ^  anD  fo?  Default  of  fuel) 
fjlTuc,  to  Thomas,  fcconti  TB^otljct:  of  tljc  DeDifo?  fo?  \)is 
life,  aiiD  aftet  to  f)i$  ficft  ©on  in  lirail  i^ale,  ann  fo  to 
W  otijec  @)on0  in  tDe  fame  scanner  ^  anb  fo?  Default  of 
fucij  *J;irue,  to  liiljccfc  ot&crs  in  tlje  fame  i^annef  j  it  is 
fouim  tfjat  at  tlje  Cime  of  tlje  oaiU  ano  Deatlj  of  tbe 
Dcbifo?,  tljat  Richard  tija0  (lUffle,  anU  tljat  aftet  Ije  niar- 
cieo,  ann  men  Uiitljout  aCTue,  l)(0  mift  bcino:  enfeint ; 
ann  tljat  fir  (^ontlj0  aftec  Ijis  Dcatlj,  n)c  ma  DcUDcrcn 
of  a  ©on  5  ano  if  tlji0  ©on  fljall  take  anp  €ffate,  ano 
bcbea  tlje  Cftiite  fcttleo  in  Thomas,  upon  tlje  Deatlj  of 

Richard  luitljOUt  311fue,  11)30  tl)E  Queftion. 

3t  toa0  iuOlicH  tbat  it  lljiill  be  goon  bp  tuap  of  execu- 
tory Devife,  anD  xmicl)  ton0  faiD  of  tbe  33utent  of  tljc 
deflate?,  tljat  tbe  Cffate  fgall  go  ui  tlje  i^ale  line  ^  ano 
tbe  Cafe  of  Bates  anO  Ammos  in  C.  B.  about  i  $  Car.  2. 
lua0  citrb,  ubcre  tljt  Dcbife  1030,  tbat  A.  B.  fljall  tn&e 
tbe  9iff"C0  ano  lii)?ofit0  fo?  fifteen  -tpeacg,  nifi  one 
of  bi0  Coufin  Ammos'0  Daugbters  maii-|)  a  Norton, 
anti  then  to  fucb  Daugbtcr  anD  bcc  tnits  i  anD  if  none 
of  tbe  Daugbtcrs  marip  a  Norton,  tbcn  to  J,  s.  anD  Ua 
Ipzixs  ■■>  tbl0  *ira0  rulcD  an  ctecuto??  Debife,  anD  tbat 
tbe  jfee  toa0  in  tlje  Interim  in  J.  S.  but  tobcn  one  of  tbe 
Dnugljter0  marcico  a  Norton,  tbe  Slnterefl  of  A.  B. 
ccafcD,  anD  tbe  tobole  (ERate  brdo  in  tbe  Daugbtcr,  anD 
manp  otbfc  Cafe0  of  etccuto?p  Dcuifc0  incuc  citcD  ^  non 
allocatur  -,  fo?  firn-,  tbi0  10  DltfCtlP  COUttatp  10  Archer'^S 

4  Cafe, 
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Cafe,  I  Rep.  fo?  tfje  partfcniac  Cffate  bei'nty  netcrmfncD, 
before  tlje  Continffencp  IjappencD,  tlje  EemaiiiDec  neUcc 
fouin  attacD,  anH  it  10  neceffarilp  a  Remainder,  aiiD  not 
an  executory  Devife,  fo?  ft  ItClJCt  fljall  be  ConflrUED  ail 
cjtecutojp  DeiJirc,  but  for  Neceffity,  tuljete  tbece  f0  not 
anp  patticulac  €ffate  to  fuppozt  it ;  fo?  toljetc  tijecc  is  a 
patticulat  Cffate  rufficient  to  (uppojt  it,  tijete  it  tnill  be 
a  EemainDer,  anti  not  an  ejecuto?!?  Deiitfe ;  anD  Pember- 
ton  raio,  CtDO  Cbtngs  ate  neceCfarp  to  an  evecuto?p  De« 
Ijife,  firft,  C&at  it  be  after  a  jFee*  Secondly,  Cbat  it  be 
upon  a  ConHition,  anD  it  map  not  be  an  ejtecutoip  De< 
We  but  iDljcte  t[)cfe  ttDO  Cbtng0  concitc  j  ann  fo;  tijis  be 

Citeti  tbe  Cafe  of  Purefoy  anD  Rogers,  2  Saund.  ;8o. 
anD  tbe  JUDgmcnt  Mens  afflcmcD  per  totam  Curiam  upon 
tbe  ficft  argument,  toitbout  anp  DifficuUp  5  anD  aftec  it 
lDa0  reverfed  in  the  Houfe  of  Peers. 

N.  B.  Memorandum,  3!n  a  ^ttfal  at  TBat  in  Andrew 
Newport'0  Cafe,  devant,  p.  42  3.  a  Copp  of  t&e  "Book  at  Doc- 
tors Commons  toag  p?oDuceD  in  CUioence,  to  piotje  fucb  a 
one  to  be  Crecuto? ;  it  uja0  obieaeD  tfjat  it  tea©  no  €U' 
Dence,  becaufe  it  UJa0  but  a  Copp  of  a  Copp,  anD  tbe  'Book 
ougbt  to  be  PRODUCED,  o;  tbe  mm  toitb  tbe  probate,  o^ 
a  copp  of  tbe  P?Obate  5  non  allocatur ;  fo?  per  Curiam, 
it  beinix  a  MiU  of  (©OOD0,  tfje  9a  of  tlje  Court  is  tbe 
Ojiginai,  anD  tbe  mm  10  pioiieD  b^  tbe  9a  of  tbe  Couct, 
before  tbat  it  10  unDer  tbe  @eal  toitb  tbe  probate,  anD 
fo  a  Copp  of  tbe  9ct  of  tbe  Court  is  fufficient ;  but  if 
it  t][)a0  a  mm  fo;  ]LauD0,  tbere  a  Copp  tuoiilD  not  be 
fufficient  ^  but  tbep  ougbt  to  balje  tbe  Cntrp,  anD  boofe 
it  (elf  tbere ;  per  Holt  Chief  juftice. 


Sir 
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Sir  Richard  VerneyV  Cafe  in    the   Houfe  of 

Peers. 

7.  Q I R  Richard  Verney  IjaMltQ:  pJctocO  W  iF^etftfoIl 
O  cf  Right  to  tlje  King,  fo?  n  Writ  to  be  fummoiicO 

to  Parliament,  I)])  tbe  Citle  Of  UO?l!  Brook  a0  Q  'Baton  ; 
tW  to-,^  reffcrcD  bp  tbC  King  to  tbe  Houfe  of  Peers,  ailD 
tbe  Cttic  of  tbe  pettttonei:  comino:  tbis  Dap  to  be  ac0UED 
before  tbe  Lords,  tbe  OTounrel  of  tbe  ipctittonet,  fcil. 
Powis  anO  Northey,  baDlltQ;  arBUCtl  it  before,  tbe  Attorney 
Generi!  on  tbe  OBcbnlf  of  tbe  King  opencD  W  Cafe  upon 
t\)Z  l^ftition,  tUbiCb  tua0  tbU0.  Robert  Willoughby  lua0 
fumnioneB  bp  Writ  to  pacltament,  bp  tbe  Citle  of  jLo^D 
Brook,  iu  tbe  Cimc  of  H.  7.  be  ban  51ff"e  Robert,  toba 
ijaD  SfTiie  Edward,  tDbo  bati  ^ITue  tb?ec  Daugbters  5  tttia 
cf  tbe  Dau0btet0  nicD  uiftbcut  Jflite  5  Elizabeth  mas  niac= 
tteU  to  %\X  Foulk  Grevil,  anD  \)Z  bao  JfTue  %\X.  Foulk 
Grevil  ailU  Robert;  g)ic  Foulk  Grevil  batJ  Jfliie  Foulk 
Grevil  anU  Margaret;  Foulk  Grevil  toaS  CtcatCD  l0?D 
Brook  of  Beauchamp'0  Coiitt,  iDitb  ErnialnDei;  to  Ro- 
bert Grevil  \)\Q  Coilfin,  anO  DteD  toitbOUt  Jfliie  ;  Marga- 
ret toa0  marrlcti  to  %\i  Richard  Vemey,  tr-bo  bad  3Ifl"ue 

%\t  Grevil  Verney,  tobo  batl  SIlTue  Grevil  Verney,  anH 
Richard  tbc  PetitfOliet:    Grevil  baO  %^WZ  %it  Grevil, 

tobo  DicD  an  anfant,  baufnn;  3ffuc  wiiiiam,  idIjo  tifeo  an 
Jnfant  tuftbotit  3ift»e^  upon  tobicb  tbe  Petitioner  p?cfcrccD 
bt0  l;3)ctition  a0  fpelc  of  Margaret,  tobo  U)n0  fole  pei'c  to 
Elizabeth  labp  Grevil,  tobo  lua0  fpEft  Of  S)iC  Robert 
Willoughby,  fummoneti  bp  tbe  €ttle  of  I030  Brook,  in 
tbe  Cfme  of  Hen.  7.  bp  Writ  to  parltament ;  [ann  tbe 

£)ice8(on  of  tbc  Writ  toaS  Roberto  Willoughby  de  Brook 
Chevalier]  non  conf^at,  if  tbe  firft  Lord  Willoughby  baD 
fat  in  laaiiiament,  0?  no,  tbere  not  befno;  anp  Journal 
of  tbe  u^oufe  of  tbat  €ime ;  but  Robert  bl0  €)on,  as  ap^ 
peacED  bp  tbe  3loucnal0,  tuas  fumnioncD  bp  tbe  €itle  of 
iLo?D  Brook,  in  tbe  Elmc  of  Hen.  8.  antJ  fat  bp  Qictue 
of  tbi0  Witit  of  @umnion0  ^  anO  fo  tbis  being  a  Baro- 
ny in  ifee,   anD  Margaret  being  tbe  C^eic  to  tbiS  Barony, 

anD  tbe  petitionee  pzxx,  at  iatn  to  Margaret ;  tbi0  toa^ 
W  Citle. 
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COe  !3tto?nrp  DiB  not  Dftip  tfte  ^Title  m  tons  allcD^cD 
111  tlje  petition,  fcil.  tljat  Margaret  toas  Ipeic  at  lata  to 
Robert  t&e  firft  lo?n  Willoughby,  anD  tljat  tlje  petN 
tionec  teas  ijcic  at  ILatu  to  Margaret ;  but  fjc  infiftco, 
tljat  Ije  10  not  cntitlco  to  tins  Barony  s  autJ  Oe  faio  (t 
iua0  to  \^z  connocieOj  fjoin  t!je  )Laaj  luas  taken  tn  tlje 
Citne  of  Hen.  7.  as  to  "Baconics  bp  Writ,  tuljcn  t&is 
TBaconp  toass  crcatcu  ^  anu  fo?  tOe  bcttec  SInDEcffantifnff 
of  tijis,  f)E  oiijiDeiJ  T5iirante0,  as  Selden  (jas  Done,  mta 
VdXzz  I^EcioDS  of  Cime,  fcii.  from  t(je  Cime  of  Wiliiatn 
the  Firft,  milgaclp  CailcH  tlje  Conqueror,  tO  tlje  i^lDDIe 
of  tDe  i^Ciffn  of  King   John  :  Secondly,  jFcom  tlje  99lD-- 
Dle  of  tlje  Eciffii  of  King  lohn,  to  tijc  C^tHDie  of  tijc 
Eefiyn  of  Rich,  2.  anti  Thirdly,  jftom  tlje  {^IDDIe  of  t&e 
Ecign  of  Rich.  2.  to  this  Ctme.    jftom  t&c  Ct'me  of 
Will.  I.  tiH  tlje  aiiCign  of  King  John,  isatons  ipete  bp 
Tenure,  but  in  tf)e  Cimc  of  King  John  tijcp  toete  fum« 
nioneD  bp  Writ ;  anD  tljoufflj  it  is  faio  bj?  ©it  Edward 
Coke,  I  inft.  9  &  16.  tljat  \^t  iDljo  IS  fummoneD  bp  Writ 
Ijas  an  SInbetitance  in  bis  Barony ;  ana  if  tijece  ace  no 
saloons  of  Limitation,  tbat  tbis  (s  a  ifee  5  pet  be  fain 
tbat  tbis  toas  but  bis  ©pinion,  anti  \)t  oocs  not  cite  anp 
9utbo?itp  fo?  it,  aiiD  be  is  encountccn  \w  tbiS  19otnt  bp 
Prinn,  in  IjiS  ^^CCattfe  Calleti,  A  Plea  for  the  Jurifdiaion 
of  the  Houfe  of  Peers ;  anti  bp  Elfing,  anti  a  Book  faiO 
to  be   lu?0te  bp    juftice  Dodderidge,   luljo   agtccs  luitl) 
Prinn ;  anD  \)z  fait!  tbat  vx  tbis  Cinie,  fomctimes  tlje 
ifatbec  tuas  fummoneo,  anD  not  tbe  ©on  s  o'^^  alfo  tbo' 
it  luas  a  'Baronp  (n  jFee,  pet  tbe  Daugbtct  toas  not  in- 
becitable,  but  tbe  lym  99ale  of  tbe  jFamilp  5  anD  fn- 
ftanccD  in  Diuctfe  Cafes  h  anD  tbougb  tbep  luece  fumman* 
CD  bp  Writ  from  tbe  Cime  of  King  John,  to  tbe  ^iODle 
of  tljc  Eeiiyn  of  Rich.  2.  pet  tbcic  Citle  toas  bp  Tenure, 
auD  tbep  tuccc  l5arons  bp  Tenure,  anD  tbe  Writ  laas  %t- 
nera!  toitijcut  anp  tHo?Ds  of  limitation,  in  tbe  fame 
iHBanner  as  at  tljis  Dap,  tobcce  tbe  iUlcit  is  fent  to 
'Bntons  createD  bp  Patent,  tbe  Wii\t  iS  tbe  fame  as  tbe 
olD  eiUits,  bp  toljicb  ISacons  are  createD,  anD  in  tbe 
one  0?  tbe  otbec  no  Q3ention  is  maDe  of  anp  Continuance, 
?.mt  it  feems  to  be  onlp  pccfonal  ^  anD  be  faiD,  tbat  if  a 
'Baconp  m  fee  be  DefcenDible  to  a  Daugbter,  tbat  tbcn 
tbe  fiJUSbauD  map  be  Tenant  by  the  Curtefy,  0?  tbC  King 

niijjbt  fummon  bim  ^  Writ,  tbc  2:(Ho?DS  of  tuijicb  toouio 
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be  tl)e  fame  as  fjere  ^  anO  if  f)c  fljall  Ijaue  3iff«e  Dp  nnp 
ctbcr  c:5:itfc,  tW  Jffue  miffljt  claim  a  'Baionp  in  jfee,  anD 
t{)c  JfTuc  Gf  tf)E  ficft  raUfc  Itfeftoifc,  tDe  Confequnice  of 
iDljiclj  bz  fubmittciJ  to  tljcit  ConfiDcration,  fo?  tijc  Wloto^ 
Uiljiclj  funimon  tlje  Ccnant  bp  tlje  Cuctefp,  tooulD  be  tbe 
ftiniE  asi  in  otbct  Cafcg  ^  anD  tbccefo^e  be  faiti  tljat  tbe 
Xaiu  inonlD  not  Qi\jt  tlje  'Baronp  to  a  Daugbtcc,  but  it 
njnil  bcfcenn  to  tDc  fi)c(c  C^nlc,  tobo  can  no  tlje  ©crbtce 
rcQuiccD  bp  tlje  COcit,  fo?  tbe  ^erbicc  rcqutreo  is,  to  come 

and  confult  and  advife  with  the  King,   tobiCD  iS  fl  pecfO= 

nnl  @)Erb(ce,  tbe  tobicb  a  aitlonian  Cunnot  perform  ^  anD 
tljcrcfo?c  tbe  laiu  toiU  not  permit  tbe  T5aronp  [lobicb  i0 
cccntcD  to  pErfn?m  fucb  ©eibicc]  to  DcfccnD  to  a  COO' 
man,  tobo  cannot  perform  it  ^  ano  tbccEfo?e  Ije  faiD  tbat 
in  Diberfc  Cafes,  lubcre  tbe  T5atonp  DefccnDcD  to  one 
Daughter  only,  pct  tbe  tpetc  Altaic  Of  a  collateral  line 
baD  been  fummoncD,  anD  tbe  Daugbter  tbougb  Qjc  pett« 
tionec,  teas  not  abmittcD  to  tbe  Citle^  cnD  fo?  tbis  Dc 
inftanccD  in  tbe  Cafe  of  Edward  Nevii,  toljo  martieD  Eli- 
zabeth, tbe  Daugbter  of  William  'Baron  Latimer,  tobicb 
tons  a  TBarcnp  in  fee,  anD  IjaD  Jffne  Elizabeth  anD  John  j 
John  DieD  toitbOUt   9!iruc,   Elizabeth  \33CiS   ^tit   tO  tbe 

'Baronp,  anD  marricD  to  ©it  John  Wiiloughby,  toDo 

baD  31fllie  bp  ber  Robert  Wiiloughby,  tnbo  luas  created 
Lord  Brook  ;  but  Upon  tbe  Deafb  of  Jolm  Nevil  tDitbout 
3irue  in  ic  Hen.  6.  George  a  collateral  ||)eit  tDaS  fum« 

moneD  to  Iparliament  ^   anD  tbougb  in  tbe  €:ime  of 

Hen.  7.  ©ic  Robert  Wiiloughby  petttioneD  fo?  it,  pet 
tbe  Neviis  toete  continuailp  fumnioncD,  till  ifatlure  of 
3irue,  in  €^lme  about  23  Eliz.  toben  it  DefcenDeD  to  four 
Daugljters,  anD  tbep  arc  DeaD  toitbout  Jffiie  ^  ibe  fecond 

Initance  toaS  iU  tbc  Cafe  of  tbe  "Baronp  of  Bergavenny, 

tobicb  to  a  "Baronp  in  jfce,  anD  tobicb  ougbt  to  baiJe  Dc= 
cefcenDcD  to  Mary,  onip  Dauffbtet  anD  $3cir  to  Henry ; 

but  primo  jacobi,  Edward  of  0  collateral  line  toaS  fum- 
moneD,  anD  it  bas  continueD  in  tbis  "Bjancb  to  tbis  Dap  ^ 
tbe  third  3in(!ance  teas  in  tbe  Cafe  of  tbe  TSaronp  of 
Clifford,  tobicb  toas  an  nntient  "Baronp  in  fee :  Henry 
Clifford  in  tbe  €ime  of  Hen.  8.  toas  crcatrD  Earl  of 
Cumberland,  anD  baD  Jfllie  Henry,  tobO  DieD  1560.  lea* 
binff  3flue  George  anD  Francis;  George  died  A.  D.  i6oj. 
IcaUinff  3i(rue  Anne  bis  only  Daugbter  ano  fpcir  ^  pet  tbe 
"Baronp  DiD  not  DefcenD  to  ber,  but  to  tbe  ©on  ano 
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ptit  of  Francis,  oiiti  coutinucti  in  tfjis  'BMiicD  tfll  jfailure 
of  3IiruG  c^ale  ^  ano  if  it  be  fo  Hi  tlje  Cafe  of  an  only 
DnifiyOtcc  anti  ri)?ir,  aiitJ  tlje  lato  tons  taken  fo  to  be  in 
tfje  Ctme  bcfoze  anD  after  tfje  ^nnimons  of  ©it-  Ro- 
bert Willonghby,  a  fortiori  it  tDOUliJ  bc  fa  ill  tlje  CafC 
of  a  Defcent  to  many  Diingbtecs,  as  ms  fjcre^  fo| 
Edward   tljC  @)an   Of    %it   Robert   Willoughby,    fecona 

7Lo|D  Brook,  ban  laUe  tb?ee  Daugbters,  ano  Dieo  in  tbe 
ILifc  of  Ins  jTatbcc  ^  upon  lubicb  at  tbc  Deatb  of  f)i0 
jfatber  Robert,  tbc  TSaronp,  if  it  Defeenneti,  ougfjt  to  iie« 
fccno  to  tbe  tb2ec  DauQ;bter0  of  Edward  ;  but  tOts  coulti  - 
not  be,  fo?  all  tbe  Daarybtecg  aie  but  one  pm  to  tbeic 
^nccffo?,  ano  cacb  of  tbeni  is  as  uicll  entitleo,  as  tbe 
otbec  ^  anO  tbcrefo?e  it  bas  been  altonps  taUen  in  fucfj 
Cafe,  tbat  tbc  "Baronp  is  in  tbe  Crown  ;  ano  fo  it  luas 
lulrD  in  tbe  €afe  of  tbe  Earl  of  Oxford,  cepo^teO  bp 
(ones,  tobci-e  it  is  faio  tbat  tbe  1531011))  beino:  entire,  ano 
inoibtfible,  it  tuaj)  not  DcrccnO,  but  is  in  tbe  Dtfpofal  of 
tbe  King;  ano  in  anotberpticc  of  tbis  Book,  it  in  fain, 
tbat  tbc  Kingmiffbt  grant  it  as  be  pleafco,  ano  tbe  Houfe 
of  Peers  agreco  \j)itb  tbe  Judges  in  tbis  point,  anO  niaoe 
tfjcii-  Bepo?t  accojoinglp  ^  ano  be  faio,  tbat  if  tbis  Oe= 
ftenos,  ano  no  one  can  claim  it,  it  is  fncb  a  l^ino  of  3in* 
Octitance,  as  be  bao  ne'jcr  feen :  TBut  it  i0  objeaed  on 
tbe  otbcc  <S)ioc,  tbat  it  is  furpenOeo  outiniy  tOe  Itbrs  of 
tbe  tb?ee  ©ifiers,  ano  lubcn  tbc  ttoo  are  Ocao  taitbouC 
atTue,  tbcn  it  is  rcbibco  ^  but  be  faio,  lubcn  fljiif!  it  be  ce< 
Dtbeof  it  bas  been  170  ^earg  fince  tbat  ani'  one  \m 
claimeO  it  ^  ano  if  no  Cime  be  llmitco,  tbis  ^Uiill  be  to 
nonut  all  tbe  oio  Cities,  tbat  anp  ^an  can  fino  fince  tbe 
Cime  of  Will.  I.  fo?  erccpt  tbe  Lords  mill  limit  tlnm, 
be  OiO  not  hnoto,  tobat  €ime  tbece  ougbt  to  be  of  limi« 
tation  in  fucb  a  Cafe ;  anO  be  faio  tbat  tbcre  toag  a 
Cime  luljcn  tbis  mtgbt  babe  been  claimeo,  if  tbe  famiip 
bao  tbougbt  it  to  baue  been  a  Eiffbt  in  tbcm  ^  fo?  mt 
Fouik  Grevii,  auo  Fouik  Grevii  bis  ©on,  migbt  babe 
claimeo  it  ^  but  tbe  ^on  innibco  it,  anO  ercepteo  of  a 
ncto  Citic  5  ano  in  tbc  p?eamble  of  bi0  ^itle,  it  is  ce-- 
citco,  tbat  be  luas  DGfccnOeO  from  tbe  antient  Doufe  of 
Vv  ilioughby  auO  Beauchamp  ;  fO  be  tOOk  l^iotiCC  Of  IjiS 
PeOiStec,  but  Oio  not  claim  tbis  l6aronj>,  but  ujas  cre- 
ated Baron  Brook  of  Beauchamp,  luOiCb  iS  a  plain  9jn0i'= 

catian,  tljat  be  oio  not  tbink  it  a  Eifffjt  in  btni,  fo?  tbni 
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U  toouin  Ijaue  fieen  rcfto?ED  to  bis  nio?e  anticnt  ^(tle. 
tDbicl)  luasj  nioie  eligible ;  fcom  to&lclj  Ije  infcircti,  tfiat 
it  luajs  Diis  JiititjniEnt,  tljat  De  fjao  not  anp  Eigljt  to  tfjig 
OBarotip  5  anD  tfjete  Ijablns  been  fo  Ioiiq:  an  Jntcrua!  of 
Cime,  EDerp  ^fjtnn;  fljall  be  p?efunieD  againfi  tbe  Eirjljt  -, 
fo?  if  tljere  luao  anp  Eigbt,  it  lo  to  be  p^cfumctj,  tbat  in 
fo  great  a  IcngtO  of  Cimc,  fome  of  tOc  9nceao?0  luouID 
^a\)e  claimco  it,  &c. 

Powis  nnO  Northey  econtra  :  9nO  Powis  fnflj,  t5at  nU 
tbat  9^?»  Attorney  bao  faiD  in  tbe  fictf  part  of  bis  3rgu' 
ment  is,  tbat  tbcre  lucre  a'aronles  bj>  Tennre,  tbe  lubicb 
is  tDitbout  Difputc  ^  antJ  be  alCo  faiD  tbat  tDitbout  ^uc» 
ffion  tbere  toerc  TBarons  createB  bp  Writ,  ano  iDbere  tbe 
ifatber  ann  tbe  S)on  baue  been  fiinmioneo,  it  bad  alinapjef 
been  tafeen,  tbat  tbis  teas  a  OBaronp  in  lee,  acco?Ding 
to  tbe  SDpinion  of  Coke,  ann  all  Ip^eceDents,  ann  con' 
fiant  eifagc  -,  ann  be  inltancen  in  tbe  OBatonies  of  Aber- 
gavenny, Andley,  Fitzwater,  Morley,  Ferrers,  North  and 
Grey,  Paget  anD  Wharton,  tobicb  ate  "Batonics  in  fce^ 

anU  derived  from  Females,  anU  tbe  Lords  fit  in  tbe  |)OUfe 

in  tbis  Eiffbt  to  tbis  Dap^  ann  a  great  jeumber  tbere 
ate,  lubicb  are  inclutjeo  in  higher  Titles,  ano  ufeD  ann 
cn^opcn  at  tbis  Dap  ^  ann  tberefo?e  tbe  ©pinion  of  ^?. 
Prinn  tiJonlD  not  be  of  Eiffbt  againff  Coke,  tobo  tuas  tbe 
nioft  learncn  90m\  in  U$  p?ofcfllon  of  bi0  ^ime,  ann  of 
great  JOame  ann  Ecputation  at  tbis  Dap,  ann  ban  been 

Attorney  General,  ann  tubo  Ongljt  tO  be  p^eftimen  to  UH' 

netflann  tbefe  patters  5  ann  fo  at  tbis  ^imc  tbe  iato 
is  certain  ann  fcttlen  tuitbcut  Clueftion  in  tbis  Point, 
tbougb  beretofoje  tbere  ban  been  Clarietp  of  p?aaice  ann 
S3pinions  ^  ann  tberefo?c,  i  Inft.  165.  tobete  tbere  i0but 
an  only  Daughter,  a  TSaronp  in  Jfee  nefccnDS  to  ber,  as 
toell  as  to  a  @)on  5  fo?  tbere  is  no  Jncettaintp,  as  tbere 
is  tnbete  tbere  arc  many  Daugbters,  tbe  ^jihicb  are  all 
but  one  Heir ;  ann  tberefo?c  in  fucb  Cafe  tbe  Xaronp, 
as  bas  been  fain,  is  in  tbe  Difpofition  of  tbe  King, 
fcii.  be  map  ncclare,  tubtcb  of  tbe  Daugbteis  fi)m  babe 
it,  but  tbe  King  cannot  giDc  it  to  a  S^trangct  out  of  tbe 
if.itnilp ;  but  becaufc  tbat  tbe  TBaronp  is  entire  ann  iuDi^ 
liiCable,    ann  many  Daughters   together  cannol    babe  it, 

tbe  King  map  in  fucb  Cafe"  ncclare  tljat  one  of  tbe  Daugb^ 

ters  iball  babe  it,  0?  fuffer  it  to  remain  in  @)ufpence  at 

bis  plcafuce ;  ann  tbis  is  all  tbat  is  meant  b^  tbe  Judges 

4  in 


Term.  Pafch.  6  Will.  &  Mar.  R.  B. 


457 


fn  tJ}C  cafe  of  tfje  Earl   of  Oxford  ;    but  MjElt  all   t&E 

DauuOtctsi  ace  Deati  tDitljout  jlTuE  but  one,  fo  tljat  t&e 
aiiicectatntp  in  fuel)  Cafe  is  taken  atoap,  tfte  S)Ufpennon 
ceafed,  aiiD  tfje  Heir  of  fuel)  Daugfjtci;  oug&t  to  eniop 
it,  without  any  Declaration  of  the  King,  30  baH  Dceit  Done 
in  tf)e  Cafe$  of  tDc  9ncefto?  of  tlje  Duke  of  Bolton,  fo? 
t&e  'Baionp  of  ®t.  John,  anti  fo?  t&e  'Baconp  of  Clif- 
ford, anD  tuletJ  acco^nuio;!?  bp  t&e  Peers  {n  1691.  fo?  t&e 
QBaconp  of  Rofs,  fo?  t&e  OBaronp  of  Ogle,  ano  fo?  t&e 
Xaconp  of  Conyers,  ano  t&e  TDaconp  of  Vipont^  all 
tD&fc&  &aD  oefcentieD  to  many  Dauff&tccs ;  anO  aftcc  t&e 
SDcatS  of  all  but  one  of  t&em,  &al)e  been  cniopcD  bp  t&e 
3irue  of  fucb  differ,  as  of  Eiff&t,  toit&out  anp  Decla« 
ration  from  t&e  King ;  all  tu&tc&  peceoentgi  p?0tjc,  t&at 
t&e  "Baronp  M)icl)  Dcfcentsi  upon  ttoo  0?  mo?e  Dau5&« 

tens,  is  not  extinguiOied,  but  only  fufpended  5  fo?  if  it 

6e  ertinguK&eo,  t&cn  t&cre  oug&t  to  be  a  neto  Creation, 
and  peceoencp  ouff&t  to  be  acco?Dinslp ;  but  in  t&efe 
Cafes  t&ep  are  in,  in  t&eir  antient  Etg&t,  anD  t&cp  batje 
&aD  lp?eceDcnce  acco?Dinff  to  t&at  Eiff&t,  [anD  t&at  t&e 
'Baronp  is  not  ertinS,  Vide  9  Rep.  the  Cafe  of  the  Ab- 
bot de  strata  Marcella,  t&OUg&  not  CfteD  by  tbe  Counfel.] 
anD  as  to  t&e  Non-claim  it  toas  faiD,  t&at  by  t&e  Com- 
mon Law,  t&ere  toas  not  anp  Cime  of  limitation,  as 
to  HanDS  5  but  t&is  is  remeDieD  by  Statute  5  but  it  neber 
teas  faio,  t&at  anp  Statute  cjctenDcD  to  a  "Baronp,  tobicft 
i0  a  J^iame  of  Dignitp  anncrcD  to  t&e  jpcrfon,  anD  map 
not  be  aliencD,  furrenD?eD,  0?  ertinguifljcD  5  anD  t&cre* 
fo?e  if  it  map  not  be  barrcD  by  line,  0?  furrenD?cD,  &fs 
Befflisettce  0?  ©mifllon  cannot  &uct  &im,  as  a  "BiQ^op  by 
&iS  j^oiiclaim  map  not  p?cjuD(ce &fs  ©ucceflfo?  j  anD  alfa 
a  'Baronp  map  not  be  f:urccnD?cD  by  t&e  Acceptance  of  a 
neto  Cttle,  no  mo?e  t&an  an  ©ffice ;  anD  as  to  t&e  Cafe 
of  t&e  TBaronp  of  Latimer  &e  faiD,  t&at  t&is  oujj&t  to  be 
p?efumED  to  be  a  OBaronp  by  Tenure,  anD  t&e  lano  coming 
to  t&e  coilateral  tpelr,  t&e  TBaronp  attenoeD  it  -,  anD  as; 
to  t&e  Non-claim  bp  t&E  p?efcnt  ifamifp,  tljis  tnas  ercufeo 
bp  t&e  5!ntcrl)al  of  parliaments,  in  t&e  Cime  of  Charles 
the  Firft,  nnD  by  a9ino?ities  aftcc.  anD  Northey  faiD. 
tbat  t&e  tatD  anticntlp  &aD  not  been  certain  in  t&e  Cafe 
of  many  Daughters,  fo?  anticntlp  it  &aD  been  faiD,  t&at 
t&e  ClDeft  ©ail&abe  it,  4  Inft.  221.  Bradon  Selden's 
Title  of  Honours  •  but  it  is  fcttUD  at  t&is  Dap,  t&at 
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tdE  King  map  Difpofc  of  it  to  mw  of  tljcm,  but  teitOout 
fucD  Declaration  it  remains  fufpenDcD :  ilnD  as  to  tfje 
acceptance  of  anotfjcc  'Ettle  bv  @*ir  Foulk  Grevil,  fjc 
fain  tljat  tW  cannot  amotnu  to  a  ©ntccnoer,  fo?  it  i& 
not  an  acceptance  of  tDe  fame  Cljing,  alfo  tijcre  10  no 
EcDctaon  of  t()i0  'Baronp  in  jfee,  in  toljicfj  it  miffbt 
merge ;  a  TBaconj)  liheUnfe  10  a  COinn;  annejceU  to  tlje 
12)ccron,  ano  inljcvcnt  in  tfje  TSIooo,  tofjicl)  is  maoe  no- 
Ijte,  anu  it  cannot  be  furrenu^fO,  barccD,  gcanteD,  c?  £%' 
tinBUifljcD,  otljcttoife  tijan  bj)  3ttaintier,  0?  m  of  Iparlia* 
ment,  f.0  it  10  \)£in  in  4  Inft.  955.  ann  in  tlje  lojo  Ru- 
then'0  Cafe  in  1640.  anO  in  tlje  Lo?0  Pnrbeck'0  cafe, 
18  June  1678.  anD  as  to  t&e  Non-claim  it  bao  been  et' 
cufcD  ^  autJ  tbercfo?e  be  p?apeti  tbat  tbeir  Lordlhips  tooulo 
aiioiu  tlje  Cttle  of  tDe  l^ctttioner,  anD  report  it  to  tlje 
King  in  W  JFabour. 

Shore  faiH,  tbat  be  bio  not  bcnp,  bttt  tbat  a  15aronp 
CLcatGD  bp  Writ  10  a  jfee,  luljicb  ougbt  to  Dcfceno  in 
tbe  Cafe  of  an  only  Daughter ;  tbat  it  10  not  fjctingutfl> 
€0,  0?  tbat  tbc  acceptance  of  a  neto  Citle  tioe0  not  a= 
moiMit  to  a  ©utrenbet;  ^  btit  be  faio,  tbi0  10  an  argti-- 
mcnt  of  tbe  ©pinion  of  tbi0  ®an,  tbat  be  ban  not  anp 
Bisbt  to  tbi0  "Baconp,  0?  otljcttDife  be  tuoulo  babe  af= 
fumco  bt0  antient  Citle,  anD  tbat  tbi0  tui:n0  tbe  Pie« 
fumption  againff  tbe  petitionei-  ^  be  faiD  Kketoife,  tbat 
toben  tbece  ba0  been  a  Difcent  to  tb?ec  DauQibtcro,  aiiD 
none  of  tb,em  migbt  claim  it,  tbat  tbi0  i&  a  ©ufpenfion, 
anD  tbcrefo?e  none  of  tbe  Dau5btcc0,  0?  tbeit  Mm 
migbt  claim  it  ex  debito  Juftitia?,  but  tbe  petition  ougbt 
to  babe  been  ex  gratia. 

aipon  tbe  Ecpo?t  maoe  b^  tbe  Lord  Keeper  of  tobat 

toa0    OffercD   b^   W  *3l9aieffp'0   Attorney    General,    anD 

tbe  otbct  Counfel,  in  Eelation  to  tbc  petition  of  %it 

Rich.  Verney,  Knt.  claiming  the  Title  of  Lord  Brook  ^  it 
1030  refolved  upon  tbc  Queftion,  That  the  Petitioner  Sir  Rich. 
Verney  hath  no  Right  to  a  Writ  of  Summons  to  Parliament , 
anD  a  Committee  toa0  appointcD  bp  tbe  Doufe  of  peers, 
to  D?ato  up  iDbat  (ball  be  repojtcD  to  Us  Q9aie(!p,  upon 
bis  #ajc(tp'0  Eefecence  to  tbat  lijoufe,  upon  tbc  peti- 
tion of  @)ic  Richard  Verney,  claiming  the  Title  of  Lord 
Brook;  anD  after  frequent  30fournments  of  tbeir  Cime 
of  S^ectinff,  tbe  Committee  did  ncbec  meet,  ano  tbere 
toas  not  anp  Cbing  fuctbec  Done  upon  tbi0  petition  iti 
3  tbat 
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tOat  @)Cinon0  ;  ano  tfje  Ecafoit  toljp  t(je  Clatm  of  g){c 
Richard  Verney  m^  not  alloiDeH,  Upon  tijis  petition, 
feemEO  to  be,  becaufe  Ije  clafmcD  the  Citle  of  Lord  Brook, 
30  a  'Batonp  in  jFce,  tuljcn  ©it  Foulk  Grevil  tnas  created 
Lord  Brook  of  Beauchamp's  Court,    by  King  James  the 

Firft,  to  ijim  ano  tlje  ixixs  Scales  of  bis  OSoDp  ^  toljiclj 
tljougO  it  niiijljt  not  be  a  @>urccnBet  of  tlje  "Baronp  m 
jfcE,  pet  tfjc  Citle  of  Lord  Brook  id  cnjoDcD  bp  tljE  agale 

DcfceiiDantS  of  €>ic  Foulk  Grevil  •  auD  t(jc  Lord  Brook 
toas  IjeacD  bp  bis  Counfel  againft  tfjis  j^ctltion  ^  anfl 
tlmtioit  in  tlje  OSfginninff  of  tbe  ncrt  ^ear,  @ic  Rich. 
Verney  pjcfcrteD  a  fecond  petition  to  bifli  l9^a|E(!p,  fet' 
ting;  fo2tI),  tijat  bis  anceftoj,  ujfjofe  Dcit  be  is,  toas  rum= 
nioneO  to  |DnrIianient,  as  a  Baron  of  this  Realm,  Anno  7. 
Hen.  7.  tfje  OLIcit  being  bircftcti  Roberto  Willoughby  de 
Brook  Chevalier ;  anD  being  alfo  fnmmoneO  to  otbec  en* 
fnino;  Piiiiiamcnts,  tiicD  feifed  of  tbe  fain  Diffiiitp  of  a 
"Baron  bp  Ollrit  to  bim  antibis  fpeits,  to  tobom  firtcccDeD 

€)iC  Kobert  Willoughby,   Knt.  b!S  €)0n  anD  |)Cit:,   tubo 

beino:  littctoife  fummoneti  to  Patlianient  amonjjff  tbe 
pcecs  of  tbi&  Kcalni  tempore  H.  8.  fat  acco^DinijIp,  anD 
DicD  feifcD  of  tOc  faiD  Diiynitj)  to  Dim  anD  bis  Cpeics  ^ 
tobercupon  tbe  faiD  Dignitp  came  to  Elizabeth  Lady  Gre- 
vil <S5^inocbilO.  anD  at  ILcngtb  fole  pcit  to  tbe  faiD 
mt  Robert  Willoughby,  Knt.  tbe  ffCOnD  "Baton  Of  tbat 
jl5anie  ^  anD  tbis  bp  federal  mefne  Defcents  is  noib  come 
to  tbe  l^CtitionCf,  as  tigbtfUl  pcit  to  Margaret  Lady 
Verney  blS  ©MH^motber,  tubiCb  Margaret  Lady  Verney 
iDas  (SjnnDcbtio,  anD  at  Lcngtb  fole  ^cic  to  tbe  afo?cfaiD 
Elizabeth  Lady  Grevil.     anD   [an.    4.   1695.   tbiS   12>eti= 

tion  toas  bp  \m  Sl^aicffp  teferreD  to  tbe  Jpoufc  of  peers. 

to  CjCamine  the  Petitioner's  Claim  and  Title  therein,  anD 

to  ccttifp  botD  tbe  fame  fljnll  appear  to  tbem  toitb 
tljciu  ©pinion  tfjcreupon  •,  anD  after  Derp  great  Debate, 
anD  tbe  Quedion  put,  tbc  petition,  anD  tbe  ©?Der  of 
Ecfercnce  icetc  rcaD,  anD  it  luas  refoibcD  tbat  tbc  peti-- 
tioncr  fljall  be  fjcauD  at  tbe  "Bar  bp  bis  Coanfil  upon 
tins  petition  ^  anD  jOotice  loas  o^DereD  to  be  QiMen 
to  tbe  living's  Counfcl,  in  o^Der  tbat  tbep  migbt  he 
bcarD  at  tbat  ^imr,  iix  Cafe  tbep  fee  Caufe  to  offer 
anp  Scatter  on  bis  09aiE(tp's  15ebalf  upon  tlje  faiD  pe- 
tition ;  aiiD  tbe  Heralds  mtc  ojiseteD  alfo  to  attciiD  at 
tlje  fame  Cime, 

Feb, 
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Feb.  3.  1695.  Cfje  petitioncc'iB  aTounfcI  tuctc  DwcD, 
to&o  offctino;  to  p?oUe  cDerj)  patttculac  of  ©ic  Richard 
Verney'fli  pcDigree  to  be  tciie,  as  opencU  tip  tfjem ;  S0h 
Solicitor  agtcED  tlje  peDigcce  to  be  as  tfjep  (jaD  ftateD  it, 
ft  being  (igned  bp  tDe  Heralds,  tDljo  ate  tlje  p?opec  ©fli* 
cei-0  ill  tfjat  Cafe  ^  aiiD  upon  Debate,  tubetfjec  tDe  J^eOi- 
0i*ee  as  offet:co  bp  ©it  Richard'0  Coimfcl  (l^oulD  be  p?obeD, 
it  tuajj  agiecD,  tljat  @)ic  Richard's  pebigtee  nicntionca 
in  bis  lp)ttition,  luas  tctllp  fct  fO?tb,  it  having  been  for- 
merly made  out  by  Proofs  ^  tftfU  it  toaS  (tt;onglp  inflffcO 
bp  tlje  Counfel  for  the  King,  tijat  tbe  Petitioner's  Cafe 
IjtiD  been  nlceatp  bcaiD  ano  abjubgeD  upon  biJS  former 
Petition,  lubecfbp  be  claimeb  to  babe  a  (EOcit  of  S)um= 
nions  to  J3arliainent  from  tijc  fame  Anceftor,  bp  tbe 

fame  Pedigree,  onb  UnDec  tbC  fame  Writ  of  Summons, 

bp  icbicb  be  mafecs  Ijis  (Claim  in  this  Petition ;  ano  tbat 
tbe  Jubgment  upon  tbe  fo^mei:  13etition  teas  not,  tbat 
be  bao  no  Eigbt  to  a  tOrit  of  @>nmnion6  by  the  Name 

of  Lord  Brook,  but  generally  tbat  l)Z  ftaO  no  Eigbt  to  a 
2j(LU'it  of  @)UmmonS  upon  his  Cafe,  as  ftated  in  his  Pe- 
tition ;  ano  it  iDas  fubmitteti  tobctber  a  JuDgmcnt  once 
giben  in  fo  folemn  a  ^annet  djoulD  be  ccbieiueD  ^  nnb  aD^ 
nittttng  tbe  petitioncc'0  OTlatm,  as  noto  ftateu,  to  be  Diffe= 
rent,  from  tbe  Claim  infiffeb  on  in  tbe  fo?met:  petition, 
tben  it  tons  utgcb,  tbat  %it  Robert  Wiiioughby  tbe  3n» 
cello?,  unbet  lobom  t&e  petitionee  claimeb,  anb  Dts  %on 

anb  #?anbfon  fat  by  the  Name  of  Lord  Brook,  anb  ne« 
bet  bp  tbe  Bame  of  Lord  Wiiioughby  de  Brook  ^  auD  it 
teas  arguEb,  tbat  no  peci:  can  claim  a  mtit  bp  Dcfccnt 
to  fit  in  tbe  C;oufe  of  peers  h^  anp  otijet  Bame,  tban 
tbat  b^  M}icl)  tbe  Slnceffo?  unbec  tobom  Ije  claims,  b(D 
fit ;  anb  t()erefo?e  it  babing  been  abjubgeo  upon  tbe  for- 
mer Petition,  tbat  be  bad  no  Eigfjt  to  a  mtit  of  @)um« 
mons,  as  Lord  Brook,  M)icl)  toas  t&c  Citle  b^  tDbicb  Ijis 
2nceftO?S  fat,  t^ep  COnClUbeb  that  he  can  have  no  Right 
at  all. 

Feb.  I  J.  1695.  after  full  anb  Deliberate  Confibcratiott 
anb  Debate,  upon  ftiljat  ban  been  offer eb  b^  tbe  Counfel 
of  tbe  petitioner,  anb  of  tobat  bab  been  objeaeb  to  tbe 
fame  by  tbe  Counfel  fo?  t&e  King  5  upon  t()e  Queftion  put 

it  bias  rcfOlbCD,  That  by  what  had  been  made  appear  to 

the  Houfe  of  Peers,  the  Petitioner  Sir  Richard  Verney  had 

a  Right  to  a  Writ  of  Summons  to  Parliament,  by  the 

2  Name 
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Name  and  Title  of  Willoughby  de  Brook ;  aiiH  a  Com. 
im'ttcE  toii0  nppolntcD  to  D^ato  up  in  MIcttintj  loOat  ftall 
be  rcpojtctt  to  fjts  a^aiciTp,  upon  Ots  ^^Bajeffp'a  Eefcrcnce, 
tiilncf)  ^ns  rcpo^tcD  anu  apecD  to  bp  tije  c^oufe  of  li)eccs, 
anO  p^efcntcD  to  ljt0  ^afeftp  ^  aim  Feb.  27.  1695.  Richard 
Lord  Willoughby  de  Brook  fat  in  parfiamciit,  comiitiy 

in  bj>  Di'cent,  aS  adjudged  to  have  a  Right  to  a  Writ  of 
Summons  to  a  Parliament ;  t^e  CClclt  bO?e  Date,  Feb.  25. 
1695.  8  Gulielmi  tertii :  multofque  per  annos,  ftet  fortuna 
Domiis,   &  avi  numerentur  avoriim. 

During:  tl)e  Debate  in  tlji0  Catifc,  foine  $^attcc0  tnece 
mobeo  in  Eefpca  to  Defcents  of  'Baronies  bp  COcit,  anO 
Ccunfel  me  bearD  in  tbe  TSeljalf  of  federal  lp)eEC0, 
claimfntr  JDaconifg  bp  Defcent,  inljofe  ancefto?0  toere  call- 
ED  bp  Itlcit  ^  anO  a  Dap  toa0  appointed  to  confiQec  of 
tbe  Precedency  of  fuel)  lpeer0,  a0  fljall  be  fummoneo  bp 
COt:it0  into  their  Fathers  Baronies,  anO  Of  tlje  Defen- 
dants of  fucD  l^eets  ^  but  upon  tbe  £)n^  appointeo  na« 
tbino;  b)a0  bone  toucbing  tbt0  a^attec ;  no?  1CDa0  it  af^ 
tettoatD0  refumen  During  tOe  €>e(l!on0  ^  pet  upon  t&e 
Queftion  put,  it  tDa0  refolved,  That  if  a  Perfon  futn- 
moned  to  Parliament  by  Writ,  and  fitting,  die,  leaving 
IfTue,  two  or  more  Daughters,  who  all  die,  one  of  thera 
only  leaving  IfTue,  fuch  Iflue  has  a  Right  to  demand  a 
Summons  to  Parliament. 
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The  King  and  Tucker  3  devant. 

I.  j^  N  D  noto  tfje  Court,  fcil.  Samuel  Eyres, 
Giles  Eyres,  aUD  Holt  Chief  Juftice  gatie 
3lutJtj:mcnt  feriatim  \\\  t|)i0  Cafe  5  anu  t()cp 
DID  not  CEgatD  nnp  of  tljc  Cjcccptions  tafeni 
but  tlje  two  laft,  fcil.  tlje  ©nilfllon  of  fecreta  fiia  ampu- 
tentur,  &  contra  allegiantise  fuse  debitum  ;  aitO  aS  to  tfje 
Firft,  fcil.  tljE  ©niiinoa  of  fecrata  fua  aniputentur,    t()C)> 

ijelD  tlje  luDBincnt  gooD,  tlji0  uottoitljffanDiiur,  fon&o' 
it  be  aiuiajjs  p?oiiounccD,  it  nebct  is  cntrcn  as  J^art  of 
tlje  JiuDBment,  aiiD  to  reucrfe  tOe  Iimffmcnt  fo?  tbis 
Eeafon,  \rouHj  be  to  oljertlj?ott)  tlje  grcatcft  }3act  of 
all  tbe  luOgments,  toljiclj  Ijalje  been  tjiben  in  Ijigij  Cica- 
foil  5  but  fO|  tbe  other  Exception  tljCJ)  un4  voce  rcbetfcO 
tlje  SiUDfljment ;  fO]  tlje  Claufe  contra  allegiantia:  fux  de- 
bitum, 10  not  bp  tuap  of  aggraDatton,  but  fljetos  Ijoiu  (ic  mas 
0Uiltp  proditoric,  fcil.  contra  allegianti.r  iux  debitum,  auU 
proditorie  Of  it  fclf,  i0  IlOt  fufficiCMt,  fo?  if  it  be  not  contra 
allegiantix  fux  debitum,  it  niaj'  not  be  proditoric 5  auD  tbiS 
CTlaufe  cannot  be  fnpplieb  bp  contra  naturalem  fuum  Domi- 

num  i  fo?  if  tljis  Claufe  tnas  oniittcD,  pet  tbc  3nbictment 
tooulDbegooi!^  anDper  HoitCh.  Juft.  aCbingnEceflarpcaU' 
not  be  fupplicH  bp  a  Sbing;  unnccelTarp  3  anb  be  citeb,  anb  nuicfj 
relieD  upon  tbc  Cafe  citeD  \\\  Calvin's  cafe,  tbe  Eeco?D 
Hi  tebicb  Cafe  be  bab  fccn  5  tbc  Eecoja  anu  tbe  3)nDlct-- 
nient  tons  in  all  points  ncco?Dinfl:  to  tbe  dommon 

jfO^ni  I,  but  naturalem  Dominam  toaS  oniittttl,  antJ  fupre- 
mam  Dominam  fuam  luas  in  ;  Ije  faiO,  tftiS  ConClUfJOU  iS 

3  not 
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not  of  jQecctntp^  fo?  it  10  fuflScicnt  if  it  6e  fain  in  qhp 
lanrt  of  tfje  Sinntament  5  Ijut  it  oujjljt  to  be  infcrteti  iit 
fomc  pact  5  anD  fje  (aiD,  tljat  as  to  Lambert  ano  Vane's 
Cafe,  aiiD  tfje  otijec  Cafes  citcD,  tljts  gsiftiike  migljt  be 
caiikJj  upon  feeing  fonte  3!nm'rtniciits  fcanieo  upon  a  Sta- 
tute, tulH'cO  cccatED  a  pacticulac  Cceafou,  tuljiclj  teas  not 
Crcafon  befo?e,  tofjcce  tOis  Claufe  nifgl)t  be  umitteDj 
aiiO  fo  Dp  all  the  Court,  tbe  SiuDgmcnt  tons  teUccfcD. 

Wilfon  and  Law  ;  puis^ 

2.  ^-p  H I  s  toas  a  general  Demiictei:  to  tfje  Writ  ana 

1     Count  ill  an  Appeal  of  Felony,  anu  febecal  C]tr-- 

ccpttons  lucre  Mkcii :  Firft,  'Bfcaufe  tljc  Count  faps,  t[),it 

IjC  being  in  pace  Domini  Regis,  &c.  circa  lioram  primam, 
&c,  to?  toljicb  is  incertaiii,  fo?  tlje  iJjouc  oujjljt  to  be  po- 
fitiDchi  iiiiengeD,  &  circa  Horam  is  iiot  aiip  ^lleption  of 
ait  pnuc  certain,  as  it  ougbt  to  be  bp  tfje  Statute  of 
Giocefter,  cap.  9.  2  inft.  317.  anti  tlje  Count  after  faps, 

fo  Ije  Die,  Anno,  Hora  &  Loco  fupradia.  lulleO  Dint,  &c. 
tlje  ttiDicfj  is  repugnant  tofjcn  no  $^ouc  in  certain  is  air 
leDiycD  before.  Secondly,  3it  IS  fain  tOat  be  ttiounncD  bim, 
&c.  fuper  fuperiorem  partem  ventris  proximi  ad  pectus  e- 
jufdem,  &c.  tOe  tebicb  is  as  uncertain,  as  Young's  Cafe, 

4  Kep.  40     Thirdly,  Dans  ei,   &c.  IS  not  a  pofitibe  3lIIe< 

ffation,  tbat  l)z  pbe  bim  a  mortal  ©trofte  5  fo?  tbougD 
it  is  faiD  percuffit,  perforavit,  &c.  pet  tbis  migOt  be,  anD 
tbc  Ipattp  not  Hie  of  it  ^  non  allocatur  ;  fo?  circa  Horam 
fecms  certain  enougb,  fo?  balf  an  fpour  after  Ctoelbe, 
anObalf  an  i^our  after  ®ne,  is  one  i^our,  &  circa  tbe 
I^our  of  ©lie ;  anD  as  to  tbe  fecond  objeftion,  it  fcems 
to  be  certain,  anD  not  like  to  Young's  Cafe  ^  fo?  tberc  it 

tolls  circiter  pedius  ufque  ad  olTa  Humeri,  tbe  tobicb  luas 

nuicb  nio?e  incertain  tban  bete  ^  anD  as  to  tbe  third  ob- 
jedion,  it  is  better  tban  if  it  baD  been  et  dedit,  fo?  per- 
cuifit,  perforavit,  &c.  dans,  is  an  eL*p?efs  ailcijation,  ano 
couples  all  togetber.  Another  Exception  Uias  taken  to  tbe 
JotnDcc  in  Demurrer  bp  Carthew,  tbat  tbis  toas  a  gene= 
lal  Demurrer  to  tbc  aUtit  anD  Count,  anD  tbat  tbep  in 
foinniff  in  Demurrer,  baue  pleaDcD  firft  to  tbe  ELltit,  anD 
after  to  tbe  Count,  anD  fo  fe\)creD  in  tbeir  Demurrer, 
tbe  U)l)tcO  U)as  nebcc  fecn  before ;  be  fafD  nifo  tbat  tbe  Ee= 
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turn  of  t\)2  (KUrit  toaS  \\\;  fO?  it  IjS   attachian  feci  eun- 
dem,  &.C.  U3i)CrE  (t  OUgl}t  to  lie  attachiavi  ^   fo|  tfje  €)f)e' 

riff  (0  cicp?cflp  connnnnticD  bv  tlje  COrit  to  Do  it  Ijimfcif  5 
niiD  it  is  not  an  SInf\rct  to  tOe  Connuiinn  of  t(jc  mrit 
to  fap,  tljat  Ije  Ijas  niaUe  anotljer  Do  it,  anD  Ijc  ougbt  to 
fnp  Attachiavi  in  t[)!)3  Cafe,  in  like  SBanncc  as  fje  otigOt 
to  ICttlin  a  Cepi  to  a  Capias,  auD  not  Capi  feci,  fo?  au 
attacljment  of  tlje  TSoDp,  anD  a  Capias  does  not  Diffcc 
as  to  tljis  pucpofe  ^  anD  to  tlji0  tlje  Court  fcrniED  to  in- 
cline, but  it  is  aided  by  the  Appearance  ;  another  Excep- 
tion U)as  tatteu  to  tije  Eetutn,  anD  tfjat  tuag,  becaufe 
Ijc  faiD  Corpus  pracfat.  &c.  parat.  habeo,  &c.  ubicunque, 
t&e  tofticfj  is  incertain,  anD  not  acco^Ding;  to  tlje  jro?m  of 
tljc  Eetnrn  ^  fo?  tl)oug6  tbe  aairit  De,  tOat  [)t  ajoulD 
ftaUe  t&e  TBoDp  in  t&e  Kings  Bench  ubicunque,  becaufe 
it  is  incEttain,  tobete  tlje  Court  (l^all  6e  at  tlje  Daj)  of 
tl3E  Eeturn,  pet  tol)cn  tlje  Dap  is  come,  Ije  ougljt  to  re« 
turn  tlje  1500?  into  Court,   tuljiclj  tljen  is  in  a  \piatz 
certain,  anD  not  to  fap  tljat  Ije  OaD  tDe  TSoDp,  ubicunque, 
&c.  tlje  tD&iclj  tlje  Court  faiD  luas  n  'Blunoer,  but  it  is 
aiDeD  bp  tbe  Appearance  ^  tljen  it  toad  fato,  tljat  tlje  Ve- 
nue ijj  miflaiD,  fo?  tljts  is  a  jfart  in  a  Count?  ;  auD  it  be« 
ing  fo,  tlje  Venue  oujjbt  to  be  from  a  Vill,  anD  not  from 
a  PariQi  as  bete  ^  fo?  tlje  Common  lato  Docs  not  take 
J15otice  of  a  Pariih,  Pariihes  being  but  latelp  Diflinguiflj' 
CD,  anD  tljat  bp  tlje  Ccclefiallical  laU)  -,  anD  a  Vifne  ne« 
Ijcr  teas  ftnoton  to  be  atoarDcD  from  a  Parifli,  till  luitbiti 
tljefe  ICO  i^ears^  anD  tlje  Statute  of  Gloucefter  requires, 
tljat  tbe  Vill  be  Ibeton  ^  non  allocatur  ^  fo?  firft  tljis  ouffljt 
to  be  pleaDcD,  anD  fljeton  tbat  tbere  is  not  anp  fuclj  Viii, 
0?  Lieu  conus,  &c.  anD  be  fldall  not  take  aobantaffe  of 
tOfs  upon  a  Demurrer  ^  tbe  Court  DiD  not  obcr  rule  tlje 
Cvceptiong,  but  feemeo  (Ironglp  to  incline,  tljat  none  of 
tbem  mere  jjooD  5  pet  tbep  gabe  a  furtljec  Dap  fo?  ano- 
tbcr  argument  j  in  tbi0  Cafe  Morgan  anD  Egerton's  Cafe 
in  I  Bulft.  69.  tDa0  citeD  00  aw  iautbo?itp  in  point  -, 

puis. 
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Crump  and  Holford  ;   puis. 

3.  "T  TPON  a  fpccial  cUccHict,  t&e  Statute  of  I  Wi!f. 
\^  &  Mar.  tDljicD  o?t)aiii0,  tljat  a(ntnct0  (IjoulD  fell 
fo|  fticlj  a  l^iite,  ano  in  fticb  s^eafurcs,  loag  foimn,  ano 
tljcn  a  CoiiUiaion  of  tfje  ^^Idtntiff,  &c.  anD  upon  tlje 
iDfjOle  tletDiS,  tljE  only  Qiieltion  lua0  til  tfjiss  (£afe,  if 
t^E  Defrntiant  Ujf)0  tuns  a  Conftablc,  auD  aaeti  in  SDbc- 
DicnCE  of  a  ilOacrant  of  a  Jtifltcc,  be  cfjatgenble  in  Tref- 
pafs,  fo?  a  Diflcrf,^  tnkm  bp  bini  acco^Diiitj;  to  tlje  CCIar-- 
rant ;  anO  it  luns  arguco  bp  Shore,  tOat  Oe  Wa0,  becaufe 
trjE  9iuft(ce  (jao  not  an  autljojttv  in  tijfs  Cafe ;  fo?  &e 
ouffljt  to  coiibia  t(jE  ©ffentfcu  tuitljin  a  Cime  certain ; 
anD  IjEte  tit  tilo  not  con\)ia  fjim  \ritOin  t&isf  Cfme,  and 
tOfs  appears  toitbin  tbc  tOarrant  it  felf  ^  ano  tbis  bcins 
a  fpeciaf  iinutcu  autbortp,  tbe  dEonfiabfe  as  toell  as  be 
takes  Jl5otice  of  tbe  gutbo?(tp  of  tbe  |nf[tce ;  Ije  ourjbt 
to  take  jl^otiCE  of  tbe  'Boimnsi  of  b:s  3iitbo?itp ;  otbcr-- 
luifE  in  tbE  CnfE  of  a  general  JuttsDiaion  5  anO  tbe  Cafe 
of  tbe  Marlbalfea,  anD  tfje  Countefs  of   Rutland  tDEtE  Ci= 

ten  to  tbis  l3urpofe  ^  anO  bere  bE  bailing  not  Dtilp  puc- 
fttcD  l)is  autbo2(tp,  tbat  mbtcb  be  bag  DonE  10  DoiD,  &  co- 
ram  non  judice,  anD  tben  tbE  ©ffiCEt  (^all  not  be  EJCCUfeD. 
flDn  tbE  otber  ®iDe  it  tans  argueD,  tbat  tbe  SDfflCEr  is  not 
to  DifputE  tbE  ^ut&ontp  of  tbE  Juflice,  in  a  CafE  to&Ece 
l)E  bas  an  autbontp,  as  bE  bas  intt ;  anD  i  Cr.  94.  Hil- 
ton's Cafe  toas  citcD  to  tbis  purpofE,  anD  otbEi:  Cafes, 
anD  tbE  DiffcrenCE  taken  icberE  it  is  coram  non  Judice,  anD 
tobere  not :  Holt  chief  Juftice  fitED  t&E  CafE  of  Terry  anD 
Hartington  in  Scaccario  ;  anD  falD  tbat  if  a  3!U(!iCE  Of  tbe 

i^eacE  aojiiDgE  tbat  to  be  an  C>ffencE,  tubicb  is  no  ©f» 
fence,  tbe  infcrio?  ©fRcer  fljall  anftuer^  as  if  one  be  aDjuDg.- 
CD  tbc  putattDE  jFatbct  of  a  1l5affarD,  tobere  after  it  apr 
pEars  to  be  bo?n  in  ^atrinionjj  ^  tbiS  is  DoiD,  &  coram 
non  judice,  &c.   Curia  advifare  vult  j  puis. 


The 
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ne  King  and  Kemp  ;  puis. 
4.   A   Scire  facias  toa£i  b^ougljt  to  rctJErfe  a  patent,  fii 

•  l\  toljiCb  tIjC  Cafe  ms  ^  l^ing;  Charles  the  Second, 
Anno  12.  of  Ijis  Eetffii,  Qtaws  t\)z  ©fflcc  of  ©carcijcc 
to  Martin,  durante  beneplacito  ;  ailD  aftCC  in  tl)e  6th 
^car  of  (ji0  Efircn,  reciting  tDe  faiD  (55?ant  to  Martin, 
grants  tfjc  fato  ©fficc  to  Fryer,  habend.  after  tIjc  Deatlj 
^urrrnDer  01  jFo^fciture  of  tljc  patent  to  M.  to  Fryer  fo? 
Ins  Life ;  anD  nfter  in  tlje  26th  ^ear  of  l)i0  Eeign,  bp 
ouorijer  patent,  reciting  tljc  ttuo  former  Patents  to 
Martin  anD  Fryer,  Ije  giantg  tlje  iDfRcc  tO  William  Kemp 

fo?  life,  habend.  after  tOe  Detecimnation  of  tDe  patent 
to  Martin  anD  Fryer  bp  Dcatlj,  &c.  anD  furtJjer  in  tfje 
fame  patent,  grants  it  to  Henry  Kemp,  ut  fupra?  Mar- 
tin, Fryer,  anD  William  Kemp  auc  DcaD,  anD  a  Scire  facias 
is  b^ougljt  to  repeal  tlje  Patent  to  Henry  ;  anD  it  Uias 
objectcD  bj)  Pemberton,  Firft,  e:Oat  tljc  patent  tons  DOID 
in  its  Creation,  fo|  Martin  (jabing  but  an  (Cfiate  durante 
beneplacito,  iDfjcn  tfje  Jt^ing  Uiakes  a  (©?ant  to  Fryer, 
tljis  is  a  Determination  of  fjis  mill  5  aiiD  it  being  fo, 
Ijis  «^?ant  to  Fryer  toas  boio,  fo?  tlje  Eing  toas  Deceiben 
in  fjifl  tS^ant,  fo?  Oc  intenDeo  to  grant  it  in  Eebecfion  ; 
but  tfje  patent  of  Martin  being  DctermineD  bp  tOc  <©?ant 
to  Fryer,  anD  fjis  ®|ant  being  to  commence  upon  tljc 
Dctetmination  of  tfje  patent  to  Martin ;  tljis  ougbt  to 
commence  immeDiatcIp,  anD  fo  it  is  a  ©?ant  in  pof< 
fellion  s  anD  it  being  a  (S?ant  in  pcirclTton,  toljerc 
tlje  l^tng  intenDeo  onlp  to  mafee  a  (J5?ant  in  Eeber- 
fion,  tlje  liitng  is  DcceibeD  to  Ijiai  p2C|tiDicc,  anD 
tljcrefo?e  tbc  patent  to  Fryer  is  boiD  ^  anD  if  it  be  boiD 
to  Fryer,  b^  tije  fame  Eeafon  tbe  patent  to  Kemp  tooulD 
be  boiD  alfo  :  ipz  faio  lilteliJifc  tfjat  tljc  patent  is  boiO 
fo?  anotljer  Eeafon,  becaufc  bcre  is  an  €ffate  of  jrtanli» 
tenement  to  commence  in  futuro,  fo?  tlje  life  of  tbc 
(J5?antee  ^  tbe  tobicb  cannot  be  bp  tbc  Eiiles  of  lato  5  fo? 
an  (£fftite  grantcD  to  a  S^an  fo?  tin  life,  is  to  be  unDer- 
iIooD  all  bis  Life,  anD  OjaK  not  be  fo?  part  of  bts  iifc, 
fo?  tbc  lava  toill  not  permit  a  jFraction  of  an  (Et!atc  fo| 
Life  ^  be  aDnutteD  tbat  tbc  J^ing  map  maUe  n  ccbetfionatp 
<S5?ant,  pet  be  infiftcD  ut  fupra. 

I  Northey 
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Northey  econtra.  C&e  (©2ant  to  Fryer  i0  no  Detcrmu 
nation  of  tlje  ailill  of  tfje  l^ing,  tofjen  tfje  fi^tno;  fja©  par* 
ticularlp  tabcu  Catc,  tOat  tlji0  fljall  not  be  a  Determina-- 
tion  5  anti  fjc  toolt  a  Difference  mcntioncH  fn  Cbandos"0 
Cafe,  6  Rep.  toljete  tlje  ^ifp?iQon  10  fo|  tlje  'Benefit  of 
t&c  tAinii,  aun  to^ete  to  l)t0  't3)?e|uDice,  a0  it  10  faiD  fu- 
pra ;  aao  a0  to  tlje  <©?ant  &e  faio  tljat  it  i0  gooD,  foj 
in  fucO  Cafe  a0  Oere,  it  i0  but  in  tfjc  l^atuce  of  an  9p-- 
pointment  to  commence  in  futuro,  auti  no  Cffntc  paffeg 
in  pr.Tfenti,  a0  it  tooulo,  toljecc  it  i0  an  flDtfice  of  %\\\sz-- 
ritanccj  auD  t[jetcfo?e  all  tijofe  <i5?ant0  opecate  \\\  tfjc 
IQatucE  of  (jf?ant0  in  futuro,  ano  not  of  p^cfent  CD?nnt05 
ann  tbougf)  a  jFcanktenemcnt  paa"c0,  pet  in  tfje  Cafe  of 
tbe  l^inn;,  ano  aifo  of  tbc  ^ubjfS,  (a0  \\\  tbe  Cnfc0  of 
*552ant0  bp  'Bifljop©)  tijefe  ^jaiits  baiie  been  aliotocD  to  \^z 
gooo  s  fino  be  piapeO  JuDgnient  fo?  tbc  Dcfentinnt.  Cu- 
ria advifare  vulr,  &c.  Dyer  94.  is  tbe  Cafc  in  l^Oint, 
but  not  citcO.  6  H.  7.  14.  Com.  499,  500.  puis. 

Philips  and  Bury. 

5.  A  N  Ejectment  ti)a0  bjousljt  agniuft  tbe  Defendant 
L\  bp  one  Robert  Philips,  tobo  occlni-e0  upon  t[j2 
Demife  of  William  Painter,  ikcfto?  Of  Exeter  College, 
and  the  Scholars  of  the  fame  College,  of  a  Cri'tata  Q3ef= 
fuaijE,  calleu  tbc  Re:tory-Houre,  fituate  tuitbin  tbe  panflj 

of  €)t.   Michael,    tDItljitl   tfje  Citp  Of   Oxford,    to    bolD 

from  MichaeJmas,  lubtcb  it!a0  ill  tlje  fecontJ  ^eac  of  tbetc 
pjefent  <!l^ajcKic0,  until  tbe  CnD  aun  erpiiation  of  fibu 
J^eat0,  tbcn  nert  foUoiuing:  5  tbat  be  cntrcn  into  tbe 
p^cmtlTes,  ann  toas  palTeirco  till  tbe  Dcfcnoant  ejected 
bim  s  to  tbiss  tbe  Dffcnbant  p!eab0  tbat  tbc  fain  '^^zi-. 
fuage  at  tbe  Cime  of  tbc  Action  biougbt,  aiiD  lonn:  bc-- 
fO?C  totl0  tbc  JfVCCijOlD  ant!  8>0tl  of  tbe  Rector  and  Scho- 
lars of  Exeter  College  mciitioncD  \\\  tljc  Declaration  s 
ann  tbat  tbc  fatD  Dcfcncant  long  bcfo?c>  a^'^  at  ^^)^  ^\mz 
of  tbe  fuppofeU  Ejedraent  Uja0,  ann  pet  i0  Reftor  of  the 
faid  College ;  ann  bp  Eeafon  tbeteof  tbe  Dcfcnbant,  \\\ 
Eiffbt  of  tbc  Redlor  and  Scholars  of  the  laid  College, 
into  tbe  fain  SJ^effnagc,  toitb  tbe  !3vpuctEnant0,  at  tbe 
Cttne  of  tbe  Cccfpafs  ann  Ejeament  allcngcn  in  tbc  Dc^ 
claration,  nio  enter  j  ann  tbe  faio  Robert  Philips  nm  re^ 

niobf, 
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niobe,  30  Ije  latofulip  tulrclit,  ant>  tijcn  taUcs  a  Crabcrfe 

ttltJt  tfjC  fa(D  William  Piinrer   tljCll  tDa0,  02  IS  Rector  of 

tljc  fnio  College,  calleD  Uxcter  College,  in  tfte  fanner 
onD  jFo^m  tf)e  13I.Miit(ff  Ijatlj  QllrogeD.  Co  X.W  tijj 
plaintiff  comes  aiiD  replus,  ano  confelTcs  x%z  faid  S0ef- 
fnaofC  to  be  t&C  JFicellolD  aiiD  ©oil  of  Exeter  College  5  but 

frtps  factljer,  tfjat  at  \\)t  %mz  of  tfje  faiD  Erefpafs  aiiD 

Ejeitmenr,  tOe  faiD  William  Painter  toas,  ailO  pet  (0 
Keeior  of  tlje  fatD  Colifgc  \  tuljcreiipon  tJjere  10  IfiTue 
joined,  anO  a  ^cial  fjao  before  tlje  Suffices  in  tlje  fixiitff's; 
'Bcncb  :,  autJ  tlirrcnpon  a  (pedal  Verdid  is  fouuD  ^  tljep 
fiiiD  before  tlje  Deniife  mentioncTi  in  tbe  Declacatioii,  tlje 
College  of  Exeter,  In  tlje  CInibctfitp  Of  Oxon,  toas,  anD 
pet  is  a  nocDp  politick  aiiD  iiico^po^ite,  bp  tljc  iQame  of 
the  Redor  and  Scholars  of  Exeter  College,  within  the 
Univerfity  of  Oxford  ;  anD  tljat  fconi  tljc  jTounDntion  of 
tljc  faiD  College  bitjcrf:  Inijuo  aiit>  Statutes  tecre  iiiabc 
fo?  t(je  bettcc  (Jpobeciimcnt  of  tlje  faiD  College  ^  ano  tijat 
bp  tf)C  fnio  Statutes  the  Bifhop  of  Exeter  fo?  tljC  Cimc 
bcintr,  and  no  other,  UiaS  appointcD  2JlfitC?  Of  t[)C  falO 
College,  accc^Ding  to  tl)e  €enonu  anD  Cffcaof  t!jc  Sta^ 
tUte  fOlMlD  ill  tlje  ^crDia  s  ^"^  tl3at  tlje  Bifhop  of  Exeter, 
tl)at  noU)  \%^  at  tlje  Cimc  of  tlje  appeal  of  James  Colmer, 
in  tbe  faiD  (IlctDitt  aftertoatos  mentioncD,  tuas  anD  Itill 
is  eitfito]  of  tbe  fiiiD  Collfge,  h^^  Virtue  of,  anD  acco?D» 
ing  tc  tbe  Statutes  of  tbe  faiD  College,  anD  tben  fino 
tbe  Statutes  of  tbe  College  in  hsc  verba  5  ZX^i"^  finD  tbe 
statute  fo?  tlje  Cleaion  of  tbe  Reflor,  anD  tbe  JDatb  re» 
qutceD  to  be  taken  bp  tbe  Reftor  upon  bis  Clcgion,  ^ 
UJbicb  ©atb  among  ot()ec  Cbings,  fie  f&icar0,  tbe  liber- 
ties anD  Pnbileges  of  tbe  Colleges  to  fecep  anD  Defeno  : 
Wi^i^  futtbec  fiuD  tbe  €)tatute  fo?  cjcpclling  anp  ©cbolar 
Conbict  of  abultecp,  &c.  before  tbe  Reflor,  Sub-Reaor, 
Dean,  anD  fibe  otbec  of  tbe  fenior  Fellows,  0|  t^e  major 
Part  of  tbcni,  U)itb  tbe  AlTent  of  the  RedJor.  Cben  tbep 
finD  tbe  Sttatutc  lubetebp  tbe  Bifhop  of  Exeter  fo?  tbe 
Cime  being,  is  conOituteO  Vifitor  5  anD  tbat  it  C^all  be 
Iab)fiil  fo?  tbe  faiD  Bifhop,  anD  to  no  other,  as  often,  a0 
bp  tbe  Redor  of  tbc  College,  onD  in  biiS  9bfencc,  ^  tbe 
Sub-Re(fior  and  four  others  at  leaft  of  the  feven  fenior 
Fellows,  he  fhall  be  requefted  j  anD  alfo  without  any  Re- 
quef\  de  quinquennio  in  quinquennium  lemel,  X.Q  X%z 
faiD  College,  by  himfelf  02  his  CommiHary  tO  COme,  anO 
2  to 
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to  enquitc  of  all  Cljinffg  containeu  in  tDe  faiD  Statute, 
nnD  of  anj'  otDcc  patttcular0,  anD  to  Co  all  otljec 
€Di'ng:0,  tofjicS  be  fit  ano  neccirarp,  to  tlje  Co^tcctlou 
atiD  ClmenDmcnt  of  tlje  faio  College,  etiamfi  ad  depriva- 
tionem  aiit  amotionem  Redoris  Sub-redoris,  aut  alterius 
cuju'cunque,  Statutis  &  ordinationibus  id  exigentibus,  pro- 
cedere  contingat ;  ailD  tljCIt  tlje  ©tatUte  UiCfCtS,  tljat  tfjc 
fijifitatton  fljall  continue  but  tloo  Dap0  nWi  ex  caufis  ur- 
gentiflimjs  &  rariffimis,  anD  if  OUgljt  remains  unfinifhed 
at  tljc  €m  of  tl)C  (Uifitation,  'tis  to  be  left  in  Writing 
with  the  RedJor,  auD  [je  i0  to  fee  it  amentJED  acco^Dtng 
to  t^e  Statute,  upon  tDe  lp)enaltp  of  Contempt;  ana 
tfjen  p^occeds  to  tlje  S^annec  of  p^occcbino;  bp  tlje  mCu 
to?  at  lj{S  Oilitation,  fi  tamen  a  d  privationem  aut  inabi- 
litatem  Reftoris  aut  expulfionem  Scholaris  per  Epifcopum 
aut  ejus  Commiflarium  agatur,  &c. 

Cben  t&ep  finD  tlje  Statute  fo?  removing  the  Redlor  5 
anb  furtOcc  finb  tljat  before  tljc  Cime  of  tbe  Demife,  viz. 
6  o^tob.  in  tbe  fictt  feat  of  tljetc  p^efent  ^ajelties,  one 
James  Colmer,  a  jfelloU)  Of  tOe  faiD  College,  toas  con- 
\}i(teti  of  SJncontinencp,  before  tbe  Defcnbant,  tljen  Redor 

of  tlje  faiD  College?  tbe  Sub-reaor,  and  Dean,  and  five 

other  tlje  fenio?  Sc&olat^  of  tlje  faiD  College,  tnitlj  tbe 
aCTcnt  of  tlje  Ecao]  5  anD  fo|  tljat  Eeafon  cjcclubeo  tlje 
College,  Cljep  fuctDet  fiuD,  t&at  fcom  t{ji0  Sentence 
of  Cvpulfion,  t&E  faiD  Colmer  appcaleD  to  t&e  Oifito?, 
inbo  in  February  1689.  appofntCD  D?.  IVIafters  his  Com- 

milfary  to  beat  auD  Detecmine  tljc  faiD  appeal,  anD  finD  tlje 
Commiffion  in  hxc  verba;  anD  tbat  upon  tljat  ^appeal  tlje 
faiD  Colmer  tnas  reffo2cD.  CDep  fuctljec  fiiiD,  tljat  upon 
tbe  1 6th  of  May  follOluing,  a  Monition  fcom  t&c  faiD 
Bilhop,  unDCC  bis  Eplfcopal  Seal,  Uias  DiccctcD  to  t&e  faio 
D^  Bury  tljcn  Eecto?,  anD  to  tbe  Sub^rectoi  of  tbe  faiD 
College,  requiting  tbem  to  appear  before  t6e  faiD  Biihop, 
or  his  CommilTary,  in  tlje  Chapel  Of  t&e  faiD  College,  Up* 
on  tlje  16th  of  June  nert  follotning,  of  inljicb  tbe  Eeao? 
anD  Scbolais  baD  jOotice :  €&ep  finD  tljat  upon  tbe  fails 
i6th  of  June,  tbe  faiD  Bilhop  came  to  tljc  faiD  College, 
in  o?Dec  to  vifit  the  faid  College,  anD  tnent  to  tlje  C&a« 
pel  of  tbe  faiD  College,  tobicb  be  founD  lockeD.    ^TOfp 

finD  tljat  tlje  faid  Redor  and  Scholars  in  tbe  Couct  Of  tbe 
faiD  College,  offercD  to  Dclibec  to  tbe  faiD  Viiitor,  a  Pro- 
ieftation  uuDec  tlie  College  Seal,   in  UJl)icD  tljep  fet  fO?tb 

M  m  m  ass 
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as  a  Eeafon  fo?  not  obepfng:  tlje  Citation,  the  Bifbop's 
having  vifited  in  the  February  betore  by  Dr.  AUJiers  :  QLtlPp 
finu  tbe  Vifitor  rffiifcD  to  accept  tlje  faio  lij)?otcttatron, 
atiT)  tijat  Francis  Webber  beiwc;  ftco?n,  UcclatcD  Upon 
C>atb,  tIjat  tfje  fafo  Citation  luas  ccaD  in  tljc  €[)aprl  of 
tl)E  CollcffE,  before  tljE  Corntno:  of  tlje  TBiCIjop.  Zl)cp 
futtOcc  finB,  tIjat  tfje  Oifito?  calleo  ouet:  tfje  BamtQ  of 
tlje  EfCto?  and  €^cijolar0  of  tlje  fato  Colletyc,  anO  t&at 
tlje  Reitor  and  fome  of  the  Scholars  would  not  appear  ^ 
tfjat  tlje  COapcl  Doo?  luajj  fijut,  anD  tljat  tlje  lpo?tec  be- 
inij  caHcu,  anD  not  appcaidin:  tljc  Vifitor  tJcpartcD,  no. 
tljtiig  nio?e  beinrr  Done  ^  tOcp  futtljer  fino  tfjat  tbe  Vifi- 
tor oftfttuarDS,  (i.  e.)  the  ift  of  July  1690.  bp  a  CEttam 
otfjei'  CSirttinir  fcalcD  with  his  Seal,  citED  tbe  faiO  Reaor 
anD  Scholars  \iv  Jl3aniE,  to  appear  bEfOJE  Ijtm  in  tbe  Com- 
mon Hill  of  tljc  faiD  CCoIlcgE,  upon  Tburfday  the  24th 
July  tijcn  nert  follotomo;,  tDljCCCOf  t&e  Kedor  and  Scho- 
lars  hid  Notice  ;  ailti  DtD   p^OtEft  bp  a  CEttflUt  ^rttinfj 

unnEc  tljcir  Common  Seal,  agafnft  t(je  faiD  intenbED  Oifi' 
tntlon,  tnljiclj  is  foiino  in  hac  verba,  CljE  l^jotcftation 
(Cts  fO?tlj  tljE  Stnute  de  Vifitatione,  bp  tofjiclj  tfjE  OifitO? 
is  to  Uifit  de  Qiiinquennio  in  Quinquennium,  anD  tljEU 
fljeU),6;  tIjat  l)E  DifitED  bp  \)is  Conimiffarp  D?.  Mafters  in 
March,  anO  tljat  fibc  ^ears  ate  not  fince  clapfEO,  anD 
tljat  tljcp  ate  ftoojn  to  p^eferbe  tlje  statutes  anD  p?ibu 
IcffES  of  tijc  CollcgE,  anD  Co  oibE  tfjEic  REafons  tofjp 
tIjEp  cannot  fulinitt  to  tbls  e:iintatfon.  Cljep  fiictfjEC 
fino,  tljat  tfjC  CltfitO?  PROCEEDED  July  the  24th  in  bts  CIU 
fitaticn^  tljat  D?.  Bury,  anD  Diberfe  of  tbe  ©cbolats  bE» 
inij  fummonED  did  not  appear,  ttiljerefoje  tbEp  luete  p?o-- 
nounccD  contiimatious,  anD  fo?  tljEir  Contumacp  ftifpEnD* 
ED,  George  Verman,  John  Hern,  Thomas  Lethbridge, 
Benjamin  Arches,  anD  febEtal  OtljEtS.  ^IjEp  finD  tljE  2Ji« 
fitoi  ninDc  an  93  of  tbe  pocEEDintj:  upon  tbe  i6th  of 
June  ^  anD  tljat  upon  tlje  26th  of  July,  tlje  faiD  iliOto? 
bp  tlje  Confent  of  four  of  the  fenior  Fellows  of  tljE  CoN 
lEiye  then  prefent  in  the  Univerfity,  and  not  fufpended, 
deprived  the  faid  Redor  :  Cljcp  finD  tbat  fOUC  Of  tbC 
airenting  JFeHoIdS  tocre  not  four  of  the  feven  Seniors, 
unlefs  bp  tlje  Cjcpulfion  of  D?,  Hern,  anD  tlje  Sufpenfion 
of  fibe  otbEts  tbEic  Seniors.  Cbcp  finD,  tbat  aftEC  tbe 
faiD  ©entenCE  William  Painter  tuas  Cbofe  Re5ior  ;  tbep 

fuct&Et  finD,  tbat  tbe  1  of  June  2  Jac.  2.  anD  aitoaps  after 
3  tili 
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till  tlje  €)entence  giticn,  D?.  Bury  was  Redor,  aiiD  flill 
is,  unlcf0  t&e  S)entcnce  pjetiail  to  tlje  contiarp  ^  t()fp 
finO  tlje  Leafe  bp  William  Painter  to  tl)e  19liiintifF,  aiiQ 
tljat  Oe  Uias  pofTtflTeri  bp  CJictue  t&ccrof,  till  t(3c  Defcu- 
Bant  ejedted  Ijitti  ^  but  if  upon  tlje  to'jole  scatter,  tfjc 
fajD  pace  of  Eeato?  became  Dotn,  bp  tljc  faio  Dep^tuatian 
0?  not,  tljep  refer  to  tf)e  Court  5  ano  if  not,  &c.    3nD  if 

Painter  0?  tbe  DcfeuOant  be  t(je  Rector  of  Exeter  Col- 
lege, tuas  tlje  Queftion  upon  tljc  UJljolc  Q9atter  rcferren  to 
tfjc  Juugnient  of  tlje  Court  upon  tbia!  fpecial  cac rtiict  5 
anD  tljis  Cafe  Ijauino;  been  man})  Cimcs  nrg:ucD,  tlje 
Court  tljlS  Ccrm  jjaUe  tbeit  JuUgsHent  feriatim  ;  anO  per 
Samuel  Eyres,  Giles  Eyres,  anD  Gregory,  Juftices,  JUllff- 
nient  ouiybt  to  be  aibcn  fo?  tlje  Defenuant. 

Juftice  S    Eyre.     Jn  tljI6  Caufe  Of  Philips  anH   Bury, 

tljc  iK.cco?D  i0  fjctreamlp  long  5  J  toill  malte  it  ag  fljo?t  aa 
3i  can  in  openino:  of  it,  tljat  tfte  @)uDffance  of  it  map  be 
unDctflaoD  :  Philips  brings  an  Eje'Jfione  firmcE  againll 
D?.  Berry,  auD  tl)l0  10  upon  tlje  Denitfe  of  Painter  a0 
EeSO?,  anD  tfje  S)CljOlar0  of  Exeter  College  in  Oxon, 
anO  it  i0  fo?  tlje  Eeao?'0  iljoufe  of  tbe  Coileffc  ^  tlje  De-- 
fcncant  p!eaD0  fpeciailp,  tljat  tbe  ijjoufe  in  €lueKion  is 
tDe  freeljolo  of  tbe  Eeao?  anD  @)cljolar0  of  tbe  College  5 
but  be  fap0  tbat  |)e  (D?.  Berry)  uia0  tbcn  Eeao?  of  tljat 
College ;  anD  tljat  in  Eigljt  of  tbe  Eccto?  anD  ©cljolarg, 
fjc  DiD  enter  into  tbe  S^clTuagc  in  Ciucftion,  anD  DID  ejea 
tbe  l^lnintiff,  anD  fo  bolD0  bim  out  ^  ab!que  hoc,  tbat 
tlje  letfoi  of  tbe  plaintiff  ms,  at  tbe  Cime  tnben  tbe 
'ileafc  in  tbe  Declaration  mentioneo  tuas  maDc,  Eeao?  of 

tDat  College ;  Et  hoc  paratus  eft  verificare. 

Cbe  paintiif  replic0,  tljat  tbe  Q^elfuage  belong0  to 
tlje  Ecao?  ano  @)Cljolar0  -,  but  tljat  tbe  IcfTo?  loas  Eeao?, 
anD  not  tlje  DefenDant,  at  tbe  Cime  of  tbe  leafe  5  upon 
tobtcb  tbcp  are  at  Jlfue^  anD  fo  tlje  Point  10  no  mo?e 

but  tbt0,  OaijCtljer  Painter  at  that  Time  was  Re^or  of 
Exeter  College  or  not  t,  anD  upou  tlji0  "JlTue  a  fpecial 
Verdia  IS  fouuD. 

'QL\}t)>  ficft  finD  tljat  Exeter  College  is,  anD  toas  one 
T5oDp  politick  anD  co?po?ate,  bp  tbe  Banie  of  tbe  Eecto? 
anD  €)cboiar0,  &c.  mn  tbat  b^  tbe  f  ouiiDation  of  tbe 
College,  tnete  luere  lafcDS  anD  ©tatute0  bp  toljicb  tbcp 
toere  to  be  goUetncD  ^  anD  tbcn  tljep  begin  firft  toitlj  tlje 
election  of  tlje  jjiccto?  ^  tbe  Clccumdanccs  of  tbat  are 

M  m  m  2  ijcrp 
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Ijcrp  Iomq:  h  antJ  it  10  faiinn  tijat  "Dh  Berry  laoas  Ecao?, 
nnti  tljiit  Painter  oftertuntDs,   anti  befoje  tfje  iciife  niaue, 

fuppofing  t[)C  place  1301D,  was  elefted,  concurrentibus  iis 
qui  de  Jure  requiruntur  5  nnt>  fo  tfjCtC  i0  110  JI^CCO  Of  ttCU 
tiiiff  nil  t()at  J^attcc. 

Cljpp  fiuD  tljat  tlje  Ecrto?  (0  to  take  an  ©atlj,  &c. 

€ljcp  fiuD  fuctfjEt,  amono:  tlje  ©tntittes  of  tljc  aroHco'e, 
a  Statute,  tfjat  if  anp  ©cljolnc  fljall  be  coutjf8co,  &c. 

C(jcn  tliej)  go  on  a"^  c^^clte  tfje  Statute  fo?  tfje  pccpc- 
tual  @)CfjoIci6  after  tfjejip^obatfoii  j^rnc^  aiiD  tljcpai-eta 
taftc  an  ©atlj,  tfje  €)Ub(fancc  UifjEtcof  31  fljall  fjaUe  ©cca- 
fion  to  tafeE  Notice  of  by  aiiQ  ftp ;  aiiO  tljeccfo?e  31  tooula 

mention  it  noUl^  it  10  fet  fo?tlj  in  ha;c  verba,  &c. 

€&Gn  tijcp  fiictOet  fino,  tljat  acco^Oino:  to  tfje  Statntejs 
of  tlje  Collcijp,  tOcce  10  a  g)o?t  of  a  ©cljolac  fo?  a  feat 
of  l^?obation,  anti  Directg  tfje  election  of  tljat  ©cljolac ; 
anU  tljat  at  IjijS  (EleSion  Oe  fljall  tafee  an  ©atlj,  &c. 

€Ocn  tljep  futtOet  finti  tfje  @)tnti!te  fo?  tlje  Vifitor, 
taljece  tljere  10  a  lonn:  13?olo5ue  iDfiicfj  3i  fljall  ijauc  ©cca^ 
fion  alfo  to  matje  ufe  of  fap  nno  bp,  ano  fljall  tljcrcfo?c 
onlp  recite  tljat  part,  iDfjfclj  appoint0  tfje  eiifito?,  anti 
6i0  QUtljO?itp  5  It  may  be  lawful  for  the  Lord  Bilhop  of 
Exeter,  &c. 

Cfjen  tfjcp  fiiiD  furtfjec  lji0  ailoiuance  fo?  rji0  aifita^ 
tion  callcD  sportuia,  ano  tljat  Ije  Ijag  pouiec  to  Uifit  tf)?ee 
2)ap0  together. 

€ljen  tljep  finU  furtljec  n  p?ol)irion,  tOat  if  tlje  OSifljop 
0?  I)t0  Commiflarp  Do  p?occcD  to  Dep?iDntion,  &c.  tfjcrt 
tf)erc  ijs  fet  Dotou  tfje  d9annEr  of  tlje  Ecmouaf,  tofjicD  % 
fljall  lifeetDife  IjaUe  ©ccnfion  to  fpcak  to. 

Cljen  tljep  finD  furtlje r,  tljat  JTHieen  Elizabetli,  tDe  2d  of 
March,  in  tf)c  eighth  fear  of  Ijcr  Eeiijn,  ntakc0  tfjis 
^oufc,  tofticfj  U)a0  befo?e  a  fpall,  a  Collfffc,  anD  a  'Botsp 
€o?po?ate,  auO  confitm0  tDc  S)tatute0  ^  ano  tljat  one 
@)ir  William  Petre  being  tuillino:  to  fiiupfp,  &c.  maheo 
9DDition0  to  tlje  Eeuenue0,  anD  tlje  DefegiUe  S)tat«tc0, 

Sljen  tljcp  finD,  tljat  bcfo?e  tljC  ^inie  of  tlje  Dennff, 

16  OAob.  I.  Will.  8c  Mar.  on  Colmcr  t»a0  COnl)lgeD  be* 
fo?e  tlje  Eccto?  anD  jFilfoU)0  of  Jncontinencp,  anD  ri;pcl- 
IcD  ^  Ije  appeals  to  tlje  TSifljop,  inDo  niaDc  out  lj!0  Com- 
nnlUon  to  D?.  Mafters,  anD  tlje  ComniflTarp  p?oceED0  to 
tfje  Cicccution  of  tfjat  Ccinmiinon,  t&e  22d  of  March, 


Term.  Trin.  6  Will.  6c  Mar.  R.  B.  45? 

niiD  fummoiiEti  tlje  iScofo?  anD  jfeUoU)0,  ftoni  tnfjofe  €r- 
ptilfiou  Colmer  appcaleo  5  aiiD  tljcn  tljep  fet  fojto  tijc  ^ti' 
fiDCi:  lino  ipiotcftatton  of  D?.  Berry  nno  tljjec  otfjcrs,  in 
Iixc  verba,  notiuit[j{lanuino;  uiljicl)  liD^oteftatiaii  tfje  Coni- 
iiilffacp  p^onouncco  foi  Ijis  ouiit  9utl)02itp,  aiio  requtceo  a 
^0"?^  of  tfjc  p?occr0  Gpinft  Colmer;  auD  upon  €,camt' 
iiatioii,  ann  nuotljec  l^^iotcKation,  tOe  CommllTacp  rcUecfeD 
tDc  Eecto?js  Dfcrce,  aiiD  reIlo?cD  Colmer. 

CDep  finU  fuctljci:,  tfjat  tlje  i6th  of  May,  tfjc  IStHjop  if= 
fiicD  Ot'g  Citation  to  tfje  Eccto?  anD  ^cDoiacg  foj  a  Ge- 
neral Vifitation,  tO  bC  IjCiO  tljC  i6th  of  June,  in  tije  Clja* 
pel  of  tl)e  OToHeue  5  acco^ninrjlp  the  i"6th  of  June,  tfje 
OSifljop  conie0  to  tlje  College,  anp  to  tfje  Doo?  of  tOe 
Cfjiipcl,  tnbicl)  lung  fljut  up,  anti  tOep  finti  tljc  Ipoitcu  toajs 
fubjca  to  toe  ^SoDeninient  of  tfje  Eetto?  ^  anD  tlje  Kccto? 
nnu  ^cl)olar0  tljen  p?ote(lciJ  aryainff  tlje  O3(ajop'0  3iUi-(0 
Diaion,  tnfiftins  upon  D?.  Matter's  Vifitation;  auti  tljat 
tfjc  osifljop  luas  barreD  from  anp  further  dltfitation  at 
tfjat  'Cime.  Clji^  p?otcftation,  as  not  offcren  in  loco  Ju- 
diciali,  (i.  e.)  t&e  Cljapcl,  tfje  OiJifljop  refufsD  to  teceiue, 
but  aominifli-cD  an  Oatfj  to  Webber  of  tlje  gictliice  of 
tfjc  Citation,  calleo  oucc  tlje  Barnes  of  tlje  Eccto?  anD 
jreIloU)0,  toljo  appeareD  not^  onu  not  beino:  anmittcn 
into  tfje  Cljapel,  tuent  atoap  loitljout  anj)  Cfjing;  clfe 
Done. 

^\^t  21  of  July  tfje  'Bfdjop  funimonctj  a  Oifitation; 
23d  July,  tobcn  tljc  Efrto?  ano  8)Cljolar0  niaoe  a  lp?0' 
teffatton  apinft  it  5  tlje  24th  of  July,  tlje  15i(Ijop  p?o-- 
cecdeD  in  bi0  aifitation,  anD  maDe  an  3ct  of  Court  of 
tfje  p?occeDing;0  tbe  i6tli  of  June  ;  tl)e  Eftto?  anD  @)Cbo= 
I8r0  p?otcfteD,  iDDicl)  p?otcKation  tlje  Slifito?  aDmittcD 
quatenus  de  jure,  &c.  tljc  CllfitO?  aDmonidjcO  tljC  EcffO? 
to  ablDc  tljeeaintatiou;  but  Ije  iuUlj5?ciu :  ^m  of  tfje 
iTcUoius  appeaccD,  anD  fubmittcD,  anD  tfjc  red  rcfufcD  5 

tbe  Clifito?  p?onounCED  tfje  Non-appearers  contumacious  5 
anD  fci5Eral  otfjri;  lp»?ocecDing0  not  niateria!  to  be  niEn= 
tioncD  VueccbaD,  fa\)e  onlptljat  tbe  QtfitO?  crijibiteD  Inter- 
rogatories, to  Difco\j£c  Si9atter0  of  Peculation  againl!  X\)z 
Ercto?  0?  jf  £Uotu0  5  in  tbe  Afternoon  tfje  EeSoj  anD 
©cl)olar0  abfcnt  lucre  callcD  aaain,  anD  Declares  in  Con- 
tempt, iiuD  t()E  j?eiiolu0  fufpcnDcD,  anO  ntJiourncD  to  tbe 
2  5tb,  U)Ijen  D?.  Herns  Place  lua0  ^OlOcD  a0  inconfiftcnt 

toitb 
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tuitij  {lis-  ODfiif  fice ;  nno  iD|.  Berry,  toitl)  tfje  Confcnt  of 
four  of  tijc  ieven  fcilto?  jFcllOlUS  not  fulpended,  U)iJ0  DC-- 
p?iDct)  fo?  Contumacp  of  Iji£i  Ecctojdjip. 

Cljfp  finO  fuctOcr,  tijnt  four  f  c1(o\d0  tljnt  fubfcriben 
tljE  Deprivation  @)Entcncf,  tuctc  not  four  of  t(je  leven 
fenio?  jfclloujs,  tmlefs  bp  tlje  Dcpjiliation  of  D?.  Hern, 
anD  Siufpcnficn  of  tfje  otber  jFcl!oto0,  as  afo?craiD. 

Zl)at  tfje  25th  of  Aug.  :6go.  tIjeXEfl'o?  of  tfje  plain-- 

ttff,  concurrentibiis  omnibus,  &c.  VtiaS  elCCtCD  Ec80?  Of  tIjC 
CoKCB'E,  anD  t,g  ,t(p  aCniitteD,  if  the  office  was  vacant  : 
Ctjat  tIjc  Dcfcuonnt  Uuig,  btloit  antJ  till  tbc  faio  ©cn- 
tcncE  cf  Dcpjjbation,  Efrto?  of  tlje  fniD  College ;  anD 
if  iijat  S)cntrnce  be  not  faalio,  Ijc  (0  fiili  Ectto?. 

Sno  tDrn  tbcp  concfutjc,  it  tlje  JSIacc  tocre  tioio  bp 
tbe  Dcp^iUation  of  D^  Berry,  tbcn  i^ainter  being  cfjofe, 
tljeiE  10  0  ffooD  Eitlc  to  fjini  to  make  t!je  Leafe,  anD  con= 
requfnt*"  tljep  founo  fo?  tlje  plaintiff;  if  it  tocie  not, 
iljcn  tf)  i  fount)  fo?  tijr  Defendant. 

.''  iiD  J  am  of  ©pinion  in  t(ji0  Cafe,  tIjnt  3iUligmcnt 
Ciigbt  to  bf  ff'bcn  fo?  tlje  Defcnuant  ^  anD  before  gj  cn= 
tcr  upon  tlie  Confiocration  of  tbc  15aitict!iat:0  of  tl)i0 
fpfcifll  eicr&ict,  J  ftall  p?em(fe  fome  fcU)  Cljtng0. 

Firft,  mc  arc  not  upon  a  Mandamus,  in  VufjicO  Cafe, 
if  it  10  rcturneD,  tijat  tijere  i0  a  Clifito?,  tfje  Court  im 
trnt0  tIjat  tfjc  Slifito?  Uiill  Do  Eisi)t  ^  anD  tfjcrefo^e,  3 
fljall  not  take  JBotice  cf  anp  of  tljofc  Caff0  upon  Man- 
damus's. 

%n  tlje  nctt  place,  3  vrculD  p^rmife  tljat  tfjc  aifito? 
Ijatfj  no  orcatcc  !Qlutljo?itp  0?  poiuec  tban  tlje  f  ounDo? 
giuetl)  fjini ;  Ijc  10  tlje  irounDo?'0  Cvcatute  qua  Vifitor, 
iinD  Doe0  rccciue  bi0  'Bcinff,  Potuer,  anD  $!utl)o?itp  from 
Ijini ;  anD  tf  tIjc  f  ounDo?  g{Dc0  Ijtm  autfjontp  u\  iomz 
djii!g0  anD  Cafe0,  ano  not  in  otOcrs,  anD  nuaIifiiC0  anD 
Iimtt0  tljat  poiDcc  toljicO  be  Qi\3C3  btm,  tbc  Clifito?  can-- 
net  crcfcD  tljat  potrct  anD  autljojitp  tljat  10  giUen  bim  5 

qui  potefl:  dare,  poteft  difponere. 

3\n  tbe  ncrt  place  31  tooulD  take  3i5oticc,  tbat  tbi0 
Court  batb  an  autbontp,  not  onlp  to  co2tca  Ctrois  in 
juDicial  p?occeDin00,  but  alfo  to  rcrtifp  cjCtrainDicial 
pjocccDingc,  tcnDlng  to  tbe  C^ppKfiion  of  tbc  ©ubicct, 
a0  ua0  rcfolbcD  in  lames  Bagg"0  Cafe,  1 »  Co.  gnD  iih 
DeeD  tbi0  i0  cDctp  Dap'0  il\oik  in  tbi0  Court.  Cbe  ©ta* 
I  tute 
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tutc  of  24  H.  8.  cap.  12.  toljiclj  tJiceas  fjoto  !3pp£a(s 
ftouin  be  fiieD  in  Ccclenafficnl  patters!,  tafees  iQotice 
tfint  tfje  tamsi  4^empo^^i,  tDljicfj  are  fo?  tlje  Ccials  oE 
P?opert(E0  of  lanD,  anD  tlje  ConfcrUation  of  t[jc  l^eO' 
pie  Of  tbc  Realm,  in  aniitp  aiio  l^cace  toitljout  Eapiiic 
0?  €>po(l,  ttiecc  aiio  ace  pet  aDmintffrctj,  aniuDgeo  aiiu  ci;= 
Ecuteo,  lip  funii?p  JtiDsc©  aiiD  O^iniftcco  of  tijat  pait  of 
tfje  13010?  pcKtich,  calleo  t(jc  Cempo^altp  i  niiD  botlj  au. 
tljoi(tic0  Do  loin  togctljec  in  Due  aDitiiniftiattcu  of  Suffice, 
tDe  one  to  Delp  tlje  otljec. 

Un  tfje  nett  pace  Ijere  ijs  an  Ejeaione  firmx  b^ouijfjt 
to  tcp  tlje  Sitle  of  tfje  ^iBanfion  fpoufe  of  t&e  Eeao?  of 
tljE  College,  toljere  tlje  to&ole  Q^attcc  is  founD  fpeciallp  5 
anD  if  bp  luljat  is  founD,  it  appears  to  us  tljat  tlje  Otfi-- 
to^  Ijas  aaeD  extra)udicia]!y,  ano  Ijatlj  Done  CJLltong;  in 
Dep?iuinfl:  tlje  Rcao?  ^  ceitainlp  toe  are  not  noto  to  intend 
that  he  hath  done  Right.  Cljcre  ate  iiianp  (Tafes  tljat 
are  p?opcrip  anD  purelp  of  ^cciefiallical  Conufanee  -^  but 
if  a  Cttlc  of  LauD  comes  to  be  tricD  in  tlje  2cmpo?al 
Court,  into  toljlclj  tijofe  $|3atters  acciDentallp  fall  in, 
tljep  arc  to  be  lUDgeD  of  anD  tricD  bp  tljat  Cempojal 
Court. 

as  in  a  Citle  upon  S^arrtage,  if  Jfllie  be  I'oineD,  Qjar* 
riarje  0?  no  Carriage,  tljts  ts  to  be  tcieD  bp  tbe  Cectifi» 
catc  of  tlje  TSinjop  ;  but  if  tljere  be  a  Clueftion  upon  tlje 
Crial  of  a  Eitle  of  lanD,  toBetljcr  a  li^ccfon  unDer  toljom 
tittitt  of  tOe  l^artirs  claim,  toas  marrfeD  to  anotljer,  o? 
no  ^  tfje  S^empojal  Court  toill  fuDge  of  tljat  99attcc  toitb« 
out  Certificate  ^  as  toas  Done  in  a  famous  Cafe  in 
tlji0  Court,  in  mp  Lord  Hale's  Time,  tlje  Cafe  of  mp 
noto  Lord  of  Danby's  Lady,  anD  ^?.  Emerton,  Q5ut  9! 
necD  not  Ijabe  inftanceD  in  anp  dafe,  fo?  it  is  almoft  e^erp 
Oap's  (gtpericnce  in  all  tbc  Courts  of  Weftmi after- Hall ; 
if  anp  one  claims  as  Ipcir  to  Ijis  Jfatljec,  anD  tfje  Cluc= 
flion  attfetlj,  tobetber  bts  99otbcr  toas  marcieD  to  Dim  o? 
not,  tbis  Court  toill  ttp  tljat  95atter ;  anD  it  is  eberp 
Daps  13ufincfs,  anD  manp  Cafes  tijcre  Ijabe  been  to 
tljat  13>urpofe  ^  anD  in  trutlj  it  tooulD  be  a  great  Defca 
of  Jufttce,  anD  a  great  Kep?oacb  to  it,  tljat  a  ^aii 
fboulD  be  Dcp?t\jcD  of  Ijis  jFceebolD  arbitrarilp,  anD  babe 
no  legal  Map  of  babiiHj  Eigljt  to  be  Done  Ijim ;  anO 
tere  3!  cannot  but  take  jOoticc  of  toljat  mp  jio^D  Dyer 
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faitlj  ill  209.  Coveny  s  Cafe,  tolja  Mn^  pieCimxt  of 
Magdalen  College  Oxon,  nintie  ait  Appeal  to  tlie  Ctoton 
lit  aEfiancecp,  from  a  ©etitcnce  of  Dcpjiljation,  bp  tljc 

Bifhop  of  Winton  Vifitor.     Jt  tjS,  fapS  Ije,  a  tliece  tPltl* 

po?al  <ai^attcr,  m  Pactp  tojonsen  fljall  Ijatie  an  Affize, 
0?  foitiE  fuel)  @iiit  at  Common  'iauj,  bp  tefjfcfj  it  ijj 
fitonglp  ImpileD  tfjete  coulo  be  no  Cafe,  toljcce  a  i^aii 
Cball  ftatie  a  mcong  Hone  |)im  m  a  temporal  i^attcc ; 
liut  t&ere  Q^M  be  fome  EcmcDp  p20DiDcD  fo?  Oim  bp  tlje 
urn :  Clje  catfoom  of  tOe  laiu  W  not  trufteD  anp  of 
tbe  courts  of  9!uft(ce  o?(ginallp,  uiltlj  tfje  final  Determh 
nation  of  patters  of  tato,  but  Ijatlj  appotnteo  2:artt0 
of  Ctro?,  aim  appeals  (n  federal  Cafes :  Boin  tljat  tfje 
latD  in  tljis  Cafe  (l^oulD  put  fuel)  a  potocr  in  t&e  2Iifitoi 
of  (1  College,  tbat  l)e  fijoulD  Do  to&at  Oe  pleafcD,  anD 
to&at  ebet  tie  DOt&  Itiouio  be  liRe  tlje  latos  of  the  Medes 
and  Perfians,  unalterable  or  unqueftionable  ^  anD  tofien  anp 
ftic&  Cafe  is  bjougljt  before  us,  tljete  OjoulD  be  no  Eeme^ 
Dp,  feems  to  me  uetp  ftranffe  anD  imp?obable* 

anD  noto  3  dabe  p?emtfeD  tOcfe  Cbings,  9)  fliaU  confi« 
Der  tobat  f  otoers  anD  autftontics  t&e  Clifito?  of  tljls  Col- 
leffe  batl),  anD  6ouj  be  ()atlj  etecuteD  t|)ofe  lg)otocrs ;  31 
muff  neeDs  fap  tljat  t&efe  S)tatutes  founD  in  tlje  filerDia 
as  t&cp  are  uerp  long,  are  oDlp  penncD  as  to  our  2InDcr. 
ftanDino:  at  t&ts  Dap  ^  pet  as  to  fo  mucb  of  t5em  as 
concerns  tlje  Slffito?,  t&cp  fecm  to  me  to  be  Derp  plain 
anD  obt)tous« 

f  irff  of  all,  tbcrc  is  a  long  l?)2olofl:ue,  feljiclj  cicp?Eiret& 
t6e  Intention  of  tlje  jfounDo?,  in  mafeing  tlje  aitfito?  to 

t(){S  effect :  That  Mankind  is  fo  prone  to  Evil,  and  as  we 
daily  fee  Variety  of  Times  changes  the  belt  Things,  that 
it  is  not  in  our  Power  to  make  fuch  Statutes,  which  a  cun- 
ning Man  may  not  violate,  by  ill  Interpretation,  or  in- 
gefting  fome  thing  of  Fraud,  &c. 

Cfje  main  CnD  anD  Deflgn  teas,  t&at  tlje  S)tatutes 
anD  ©?D(nances  mtgbt  be  obfccbcD,  Virtue  anD  Difci^ 
pline  maintaincD,  tlje  Eigljts  aiiD  p^ibileges  of  t&c  Col. 
lege  DefenDeD,  Wit  no\D  come  to  tbc  lp)ouicr  of  tlje 
eiifito?,  as  to  tbe  l^oint  in  Clueffon ;  tlje  Statute  faps. 
That  it  may  be  lawful  for  the  Bifhop  for  the  Time  being, 
as  often  as  requefted,  and  without  Requeft  a  quinquennio 
ad  quinquennium  femel  by  himfelf  or  CommilTary,  to  come 
4  to 
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to  the  College  ;  and  upon  all  the  Statutes,  and  other  Ar- 
ticles concerning  the  Good  of  the  College,  to  interrogate 
the  Redor  and  Scholars,  &c.  tO  pUUlfl}  (Illtl  CO]CCCt  £Df= 
fences  affaina  tfje  <8)tntiitcs,  e\)ci\  to  t5c  Dcp?tt3ino:  of 
t&c  Kfcto?  0?  @ub=i'ccta?,  0?  tfjc  Crpulfioii  of  a  ©cljolar, 
cammanDtuQ:  tljem  to  obcptlje  21iQto?,  (Vide  the  ©tatutc 
at  large)  ano  appoints  tlje  COarges  of  ti)c  aifrtation  to 
be  paio  s  anO  aftec  fcUeial  p^eUminarp  Cautions  on  all 
©itiee  upon  tbefc  p?occctiings,  tljc  Oifito?  i0  to  go  ou 
to  tlje  Eemoual  of  tlje  Recto?,  &c.  anO  enjoin  tlje  %a)0' 
lais  to  make  neto  elections,  &c. 

^Ijctc  are  not  founo  in  tDi0  (UetUiCt,  anp  otficc  poiuecs 
0?  aut(jo?tttcs  tljat  tlje  (atfito?  Ijatl},  0?  in  anp  otijcc  i^an- 
net,  tijan  fuel)  as  Ijalie  been  recitcD  5  Ijcccupon  31  make 
tijefe  SDbferljations. 

Firft,  Cljat  tlje  dlifito?  Ijimfclf  cannot  MiUt  tlje  Col= 
lege  nic2c  tljan  once  in  fi\)e  feats,  unlefs  be  be  rtqucffco 
bp  tbe  College, 

Secondly,  Cljat  tbe  potocrs  anH  9utbontics  of  Ec= 
forming  ano  Correcting  eiienus  onlp  to  fucb  Crimea, 
anO  jfaults  anc  ^Ifcarriages,  as  are  committcB  agninft 
tbe  S)tatutes  anO  ©jtsinances  of  t&c  College:  Cljefe 
GI.lO?D0  (the  Statutes  requiring)  (according  to  the  Statutes) 
0?  (according  to  the  Tenor  of  the  Statutes,)  being  b?OUg!jt 
in  continually  in  eberp  Ciaufe.    3  ^all  liketuife  obfctbe. 

Thirdly,  Cbe  great  anu  tenner  EegarD  tbe  fouubec 
Ijatb  to  bis  Ecaoi,  toljen  be  is  placeo  in  tbat  ©(fiee, 

Firft,  %e  names  tbe  Crimes  fo?  lobicb  [)e  (ball  be  re« 
mobeO, 

Secondly,  i)z  appoints  tbat  be  fljoulD  be  toarneti  bp  tbe 
©ub  re3o?,  ano  fibe  of  tbe  fenio2  @)Ci)olars,  before  tbep 
make  tbcit  application  tu  tlje  'Bifljop. 

Thirdly,  Cbat  all,  as  tljcp  are  aflifling  in  gibing  tbeir 
Ceftimonp,  take  an  ©atb  before  tbe  ®ub-cccto?,  ttjat  tbep 
bo  it  not  out  of  |)atr£t),  0?  ill  mill,  &c. 

Tourthly.  3  obfetbe  tbe  ^isbcmeanout  of  tbe  Eectoi 
muR  not  onlp  be  fucb,  as  is  mentioneb  in  tbe  «g)tatutes, 
but  muff  be  plain  aiib  obbious  to  tbe  S)cbolar0,  ano  no- 
t02ious  anb  fcanbalou0,  tbat  tbep  take  J^otice  of  it  5  ano 
tbeir  CcRinionp  muff  be  upon  ©atb  before  tbeir  lapplica' 
tion  to  tbe  Biihop :  Cben  tl)z  €)ub-rect02,  tnitb  tbe  Con-- 
fciit  of  tbe  majo?  ^m  of  tbe  gtcbolats,  \$  to  to?ite  to 
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t&E  'Btfijop  ;  ano  if  tuljat  tljcp  allciiffe  be  founo  true,  tfje 
Ecao?  isi  to  be  rcmoUED.    auD  33  obfctDe  nlfo, 
Fifthly,  Sljat  tljc  jFouuDci:  allotDetb  to  tfje  Eecto?  all 

juft  and  honeft  Exciifes ;  tljat  (0  tljE  €]Cp?Cinan. 

aiiD  iiotD  5i  fl)"'l  confiDcr  lubetbEC  o?  no  fn  tlji©  Cafe 
tljE  CJifitD?  Datf)  fecpt  Ijtmfcif  tritbiu  tlje  TBounoo  ann 

KnittS  of  tfjUS  polDCC  ^  James  Colmer,  one  Of  tDe  fcniO? 
jfel!oU)0,  being  fcunD  g^i'tV  of  Incontinence,  is  Erpel= 
Ico  tl)e  aroHege  ^  be  appeals  to  tlje  TBifljop  as  Oifito?, 
antj  (jG  ilTucsJ  out  bis  Commiflion  to  D?.  Maimers,  as  bis 
€omnn(rai'p,  ann  tbeicupon  a  dlifitation  is  bcID  bp  tbe 
ConimiflTtiip  ^  %  am  of  ©pinion  tbat  tbis  Slifiting  bp  tbe 

Conimillarp,  is  a  quinquennial  Vifitation,  anD  3  DO  nOt 
fee  OoU)  it  can  be  otbccioife.    jFo? 

Firft,  'iH)z  nsiibop  ban  l^oiueu  onip  in  ttoo  CTnfes  to  U' 
fit  tbe  aCoileoie ;  tbe  one  when  defired  bp  tbe  Ecao?,  ano 

©llb=rectO^  anD  €)Cbo!arS;  tbe  Otber,  without  any  Requeft, 
anO  tbat  Uias  to  be  but  once  in  five  Years :  JJ30UJ  it  is 
not  fouiiD,  tbat  t(;i0  2Jifitatian  of  Dh  Mafters  luas  at 
tbe  Ecqueft  of  tbe  Kecto?,  o?  @ub=recto?  anD  €)Cbolar0  ^ 
nap,  it  IS  fonnD,  tbat  tbep  no  p?oteft  apinft  tbss  CliCu 
mm,  tbat  is  fo  far  as  concerns  tbe  putting;  of  Colmer 
ao:ain  into  bis  j^face. 

Secondly,  mz  ouffbt  to  intcnD  tbat  tobatfoeber  tbe 
jfounDer  DireSs,  tbe  ©lueariniy  to  obfer&e  anD  feeep,  be 
intenDeD  ttjoulD  be  part  of  tbe  €>tatuteSj  mz  toill  not 
fuppofe  tbat  tbe  jFounDcr  intenDeD  tbe  ©cbofars  fljoniD  fo^-- 
ftoear  tbemfeibes,  efpeciallp  toben  be  names  perjurp,  as 
one  of  tbe  Caufe0  of  €]cpuIfion. 

Firft,  €be  ©atb  of  tbe  Eecto?  is,  tbat  be  toil!  be 
faitbful  to  tbe  College,  anD  p?cfctUc  tbeir  IpoflTeflions, 
Iliigbts  anD  JLibetttcs,  to  tbe  utmoa  of  l)is  potucc. 

Secondly,  Cbe  SDatb  Of  tbe  ©CbOlar  in  Annum  Proba- 

tionis  is,  not  to  rcbeal  tbe  €»ecrets  of  tbe  College,  o? 
make  paitics  in  it  5  anD  if  be  bappen  to  be  erpelleo  tbe 
College,  tbat  be  renoimce  all  Appeals,  anD  luill  fo  oo 
in  (lariting,  if  be  (ball  be  DefireD  fo  to  do  at  IM  Cjc* 
pulfion,    i^nD 

Thirdly,  ^be  ©atb  of  a  perpetual  @>cbolar,  is  to  ob. 

fetUe  tbe  Statutes  of  tbe  College,  to  Do  0?  fuffee  no 

Damage  to  tbe  College,  to  obcp  biS  ^uperio?s  ;  anD  if 

be  be  cjcpellcD,  to  renounce  nil  Appeals,  &c.  fo  tbat  tbe 
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€)tatute9  alloiij  no  appcal0  to  tlje  atfito?  foi  a  S)Cl)olac 
DcpjiDcD.  31  tDHl  fuppare,  aiiD  (ntJccD  oo  not  DOUbt  at  all, 
but  tfjat  tlje  Vifitor  upon  {310  aifitation,  Ujljctljet  it  toas 
ftp  Ecqucft,  0?  not  bp  i^cqueS,  niig;ljt  eramine  t[)(0  $9at« 
tec  of  Colmer  ^  fo?  Ijis  2utOo?itp  rcacljcD  to  tntcccogate 
about  tfjc  ^tate  of  tijt  Colletyc,  nuti  oJI  it0  ^cmbecs  5 
but  l!tll  tbis  mu(f  be  in  bis  Vifitation,  anD  tbcre  10  not  a 
aLlo?o  in  all  tfje  S)tatutc0,  tbat  {jiuc0  Dim  pomt  to  brae 
3ppeai0,  01  to  eramine  Q^ifcarriagcs,  otbtctoifc  tban  in 
a  (Iltritattan  ^  fo  tbi0  C^f^cution  of  Vh  Mafter'js  Cani= 
niiflian  mult  be  a  ^.Itfitation. 

cabat  Dotb  tij  «s  aiato?  do  nci-t  f  tbe  i6th  of  June  in 
tbe  fame  peat  be  comes  to  uifit  again,  ano  tljis  (0  not 

p^Olien  to  be  Done  at  the  Requeft  of  tbe  IB^moh  01  %ll\3' 

reao?,  anD  ifellotos  ^  tbl0  tbcn  is  a  uoluntarp  (Utfitation, 
nuD  toltljin  tbe  fi\re  J^cnrs  ^  ano  if  not  a  quinquennial 
^lifitation,  occojDino;  to  tbe  S)tututes,  being  tuitbout  Ee= 
qucit,  Uifjatfocbei-  tbe  IdiUm  DiD  in  it,  toas  ertrniuDtcial, 
&  Coram  non  Judice  5  at  tbitJ  Cime  tbe  TSllbop  DCtb  a 

bJOtatojiai  a»,  in  ejcamining  Webber  tbe  appaiito^j  about 
tbe  Citation  ^  tbcce  i0  no  Doubt,  2  tbinfe,  but  tbat  if  be 
comes  to  intcrcoantc,  tbcugb  be  makes  no  Decree,  it  is 
a  (aiatation,  anD' be  bt'mfelf  aftcrtoarDs  enterg!  tbis  as  a 
liifitatojia!  33. 

jgLben  labat  Dotb  be  Da  nert.^  tbe  22d  of  July  in  tbe 
fame  ^rar  be  Dotb  bifit  again,  anD  tbis  is  "ot  founD  to 
be  at  tbe  EcqucR  of  tbe  Ecgo?,  0?  ©ubdcrto?,  anD  ©cbo-- 
lats  ^  anD  tbeccfojc  lue  mud  intenD  tbat  tbe  TBilbnp  Din 
it  bnlunrariii)  ^  anD  if  it  \13as  a  uoUintarp  ^iut.uion,  tbcn 
it  is  a  tbicD  qiitnquenninl  (Llifitation  luitbm  fir  09ontbS; 
anD  ccctauilp  bp  tbe  ^tatute0  of  tlje  College,  if  tbat  of 
tbe  15th  of  March,  0]  tbe  otbcr  of  tOc  16th  of  June 
U)a0  a  Otritation,  tbi0  in  July  nuift  be  citraiuDicial,  anD 
confeqnentlj)  all  tbat  tons  Done  tbcn  muft  be  boiD. 

31  cannot  but  take  eoticc,  tbat  fnppofing  tbis  to  batie 
been  a  ^Iifitation  accoiDtng  to  tbe  Sttatutes  of  tbe  CoN 
lege,  tlje  ©ufpcnfion  of  tbe  jfcllouis,  anD  Dcpiiuatton  of 
tbe  Eccto?  ate  not  juflifiable  bp  tbe  @)tatutc :  ^e  to  t{;e 
©cbolars,  tOe  S)tatute0  appoint,  tbat  if  tbe  15ifl)cp  p^o^ 
cecD  to  tbe  Dcp^lbation  of  anp  0cbolar,  it  fljall  be  bp 
tbe  Confeiit  of  tbe  Keaoi,  &c.  tottbout  tobofe  Confcnt 
fucb  Ctpulfion  {0  of  no  Jfojcc,  onD  i)oiD  ^  nolo  tbcre  is 
no  fiiclj  Confent  founD  in  tbe  cLietDiS,  anD  pet  D|«  Hern 
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is  t}t'p?i\)cD,  nntJ  tlie  otijcr  felloiosf  ftifpenoeo  tnitljciut  any 
Coiifcnr^  ano  tljfii  fo2  tljc  Dcp,2ii3:Uion  of  tl)c  Eeao?, 
tijcrc  oiiijijt  to  be  tljc  Coufrnt  of  four  of  tljt  fcnio?  fcV 
IOU30  c?  ©cljolnrs  :  ODtit  it  is  fnio,  tijat  fjfrcafs  n  ©ufpcn* 
fiiHi  of  tljolc  jFfUotos,  tbitl)  tijc  Conffnt  of  four  of  tijc  fcucn 
fcnio?  ®cljoini0,  nno  a  Dfp?i\)atioii  of  t[)c  Efcto?,  tottft 
tlje  Confcnt  of  font  toljo  tocre  ffiiio?  jfeilotos,  upon  tlje 
iDep?iDation  of  D?.  Heme,  aiiD  tfte  ©ufpcnfion  of  tfjc 
ot!]ct  JfeUoUis  (3cfo?e. 

Ctulp  fo?  nip  liPiUt,  3i  make  no  Doubt  at  all,  but  tljat 
^nifpenfion  Dotlj  not  mnltc  tfje  ©cljolar  no  ©cljclnc ;  fo| 
Mm  tfjc  ©urpcnfion  i0  taftcn  off,  tljrr*  are  not  cljofcn 
again  ^  tljcp  are  ©djolaro  ab  initio. 

3it  feem0  to  me,  tfjat  if  tlje  ^lifito?  m$  fatisfieti,  fje 
tniSljt  ijnUE  mnue  as  manjj  Cltfitattons  as  fje  KDoulD 
picafc  5  pet  fje  mlgfjt  iierp  tuell  Oaiie  nllotueo  tOem  fome 
Cinic  to  confiDfc,  tuljetljer  tijep  Uioulo  compip  iDitDoat  ffo- 
ing  futtljrr :  Jt  toas  tljcDirrction  of  tl)c  jFotmoec  tijat  all 
Cljings  (IjoulD  be  tionc  fo?  Cijnrttp,  aatJ  p^cfctuation  cf 
tbe  Colicge,  as  a  ji^uvfecp  f0|  leacnlng:,  nnD  not  fo?  tDe 
DJlfiuction  cf  It. 

BoM)  lufjnt  Uia0  this  SufpenOoit  fo?  f  it  teas  fo?  Con» 
ttmiacp,  ano  Mm  tons  tije  Coutumacp  ?  fo?  not  compIp' 
ino;  toitlj  tfjc  Clifitation  of  [uiy  :  3it  is  fcunt,  t&ep  fjum-- 
bip  came  to  tlje  "Binjop  toitb  tfjcic  laeafons,  tofjp  tbcp 
coulD  not  compip  luitD  it  as  a  aifitation,  bccaufe  bp 
tljeir  £Dat[)S  tfjep  inece  obligtD  to  obferbe  tfje  statutes, 
uifjicfj  circumfcnbeo  tbe  (Liilitation  to  once  in  fibe  ^eacs. 
'(lijcp  offer  tbeir  Eeafons  in  paper,  tljat  flbe  ^eats  are 
not  eiflu]ceD  fince  tbe  fo?mcr  dictation  •,  ano  tbep  p?otErt 
not  to  confcnt  to  tbis  aifitation,  Icaft  anp  mm^  (|oulo 
be  bone  to  tbe  p?f|uDice  of  tbe  Uigbts  of  tbe  College, 
lubicb  tbcp  lucre  fU)o?n  to  maintain  :  CDis  P?oteffattoa 
is  rcceibeb  quatenus  de  Jure ;  tbcn  tbcp  U3!t(jD?aiD,  ano 
ate  p?onouncco  contumacious. 

31  nebct  beam  tbat  by  tljc  Civil  Law  a  ^nn  toas  ebcc 
fufpenbco  fo?  not  appearing  once,  ano  mucb  fefs  tbat  anp 
one  laas  eber  bEp?ibED  fo?  tbat,  as  D?.  Hern's  Cafe  is, 

Sino  certainlp  tbis  paper  tobicb  toas  oflfeceo  to  tbe 

TBifijop  toas  a  Q9attcr  of  COelgfjt  ^  tbe  fatter  tuas  true 

acco?Dlng  to  tbe  statutes,  anO  a  |uff  Cjccufc  ^  anb  it  is  a 

^erp  boned  Cbing  to  be  fearful  anu  tenoer  in  point  of 

I  ©atbs ; 
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SDatijo  ^  ano  if  it  iDcre  a  ^Bnttec  tW  tDcp  noubtfO  in 
point  of  ConCcicncc,  tfjep  ougljc  to  \)ct\jc  bttn  teiiDeclp 
Ucnlt  luitD. 

9nD  iiiDeeO  3  Ho  not  finO,  as  a!I  tfjio  ^met  is  fouuD 
l3cfo?p,  tijnt  t(3e  Ecso?  tJoto  appcat  to  be  suiltp  of  tfje 
had  Crime ;  but  onip  oil  tlje  conttarp,  as  an  Ijoneft  s^aix 
fljctiiD  bp,  be  U)a0  concEi'itcD  to  pjefetUE  tbe  @)tatutE0  of 
t(je  Collffff,  anti  tbcit  €on(!itutioii ;  anD  31  Doubt  not, 
if  tfje  jfounBcr  coulD  fpenU  f)i0  ^inD,  be  tuoulo  be  of 
tbc  fame  ©pinion  ^  anu  pet  fc?  tbi0  at  lalf  tbe  Wxdo^ 
is  t!fp?ib?li  fo?  no  otbcc  Contumacy,  but  not  complping 
iDitb  t!ii0  aitfitation  ^  laljtcb  if  not  accojDino:  to  tOc  ©ta* 
tutc0  fine  Conffltutiou  of  tbe  College,  be  tDa0  ftoo^it 
not  to  complp  toitb  it. 

an  ©atij  10  a  facrcD  %lmg,  anD  a  0^an  ouffbt  to  be 
tcnoct  ijolu  be  Diolatc0  it  ^  ano  ccrtauifp  it  i0  a  O^atter 
of  Kirat  CoufiDeration,  boU)  a  S0an  OjoulD  be  p?eflcD  in 
fiicb  a  £?9r.ttct,  ano  cfpcciallp  Ijoiu  be  i0  to  be  punifijcn 
fo?  it. 

anD  upon  tbe  toljolc  {fatter  it  ktms  to  nie,  tbat  tjjiu 
lad  p?cteuD£D  (Ilifitatton  in  July,  toa0  in  ^rutb  no  dlift. 
tatton  toirbtn  tbe  ^tatuteg^of  tlj£  Col!co;e,  anU  tbat  tljz 
IP^occetrtugs  tbcicin  tDece  illegal  nno  arbitrary,  auD  not 
iiMrcniittD  bp  tbe  @tatute0  ^  fo  tbat  31  am  of  ©pinion 
tbat  D?.  Berry  10  (?i!i  Ecfto2,  ano  confequcntlp  tbat  tbe 
lelTc?  of  tbe  pmntiff  10  not  fo  ^  anD  tbetefoje  SHiDument 
ouD:i)t  to  be  gttjcn  fo?  tbe  DefenUnnt* 

Jiiftice  G.  Eyre.  3i  Uull  not  mention  anp  Cbing  of 
tl)c  fpectal  OecDict  ^  it  batb  been  alcenDp  uerp  fargclp 
opencD  in  all  tbe  parts  of  it  ^  but  31  do  tljinfe  upon  tbi0 
fpfcial  aietDiff,  tbat  JuDgment  cugbt  to  be  iji^cn  fo?  tbe 
DcfcuDant. 

Cbere  bmv^  manp  S^bings  anD  Q33tters  IjuDDIcD  up  in 
t!ji0  (IlerDtct,  rubtcb  batb  been  openco  by  nip  13?otbei% 
anD  inDtfD  ninnp  of  idem  no  toaps  pertinent  to  tbe  point 
of  tbe  Qiieftion.  3  fljall  omit  mentioning,  0?  looking 
into  tbrni.  but  31  tocuiD  fap  tbt0  m  i^encral,  tbat  tbougb 
3i  tfike  it  (m  3  Do  inDecD)  tbat  tbis  Clifitatton  in  July,  at 
tobicb  Cime  tbe  Defenoant  lDa0  Dcp?ibeD  bp  tbe  Olfito?, 

tU'10  a  Quinquennial  Vifitation,  nOtUUtbftanDing  tbe  fO?  = 

ma  Commilfion  in  Febrtr^r'^  before  granteo  to  D?.  Ma- 
fters,  ano  bp  bim  ctccutcD  in  March  ;  pet  3!  am  of  ©pi' 
nion  tljis  Dcppation  of  tlje  DcfcnDant,  as  founD  bp 

tbis! 
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tijis  Clcitiict,  is  tDfjoHp  i3oit»,  anu  tf)«it  t()c  QaliDitp  of  it 
ninp  b£  cvamincD  (n  t{)i0  Civil  Ataon^  bmisl)t  to  tt^  tDe 
Citle  to  Uje  Reftory-houfe,  anO  tijat  lue  as  JuDijeo  ace 
no  KHnv0  bomiu  lip  it :  €ljc  (Hifito?  in  tljis  Cfifc,  tfjougfj 
6e  be  ninDe  bj)  tijr  jfountict  a  judge,  pet  it  (s  eDlDent 
from  tOc  ©tntiit£0  be  !0  not  niab'e  an  abfolute  judge,  but 
conffitutfH  unDcc  l^ffir(a{on0  auD  limitations,  MM) 
mud  be  pucfucti,  o?  bis  3ct«3  aic  l)i)io.  jfo?  if  tbeft;  ill 
pcnncti  ©tntutcc,  00  3!  nuifr  call  tl)cm,  Do  anmit  of  nui? 
fcnfible  ConniiiSion,  tbe  ifomiDrc  batb  giiJcu  tljc  {[linto? 
no  li^ouicc  to  tiep^iuc  tbc  Ucao?,  Ujitljout  t(jc  Content  of 
four  of  toe  fcucn  fcnio?  ifdloto©  of  tbe  Collrtye,  fine 
quorum  confenfu  (fap0  tbC  ©tatUtC)  irrita  erit  hujufmodi 
expulllo  2^   nulla    ipfo  fafto  :  ^WD  tbat  tbiS  ©tatHte  18 

fo  to  be  unuciifocli,  appears  eUcn  bp  tbe  'Billjop'0  ©en* 
tfncc  of  Dfpjibation,  U3btcb  in  tbe  (LlcttJia  ie  foiuiD  to 
be  ^i\3m  toitb  tbe  Confcnt  of  four  fcnio?  ©cbolars,  then 
pre;cnt  and  not  fiifpended.  QnD  CfrtaiUlp  00  tbC  CltfitOJ 
Ijimfelf  crpountJcD  tbe  Statute,  to  rcautre  tbe  Confcnt 
of  tbe  four  fcnio?  @cboiat0  ^  fo  Uic  arc  to  imDeritanii  it 
too.  antJ  not  to  rcjes  it  a0  tobollp  unfcnfiblc,  no?  put  anp 
otbec  Conficuaton  upon  it  ^  it  being  c]cp?cflp  fouim  in 
tbe  eicrbiff,  tbat  potocr  10  giben  to  tbe  'Bifljop  fo?  tbe 
Cime  bcinn:,  not  onij)  to  interpret  anu  make  reafonable 
Conffructioii  of  tbofe  Statute©  anO  ©?Dinancc0  of  tbe 
CToliege,  tbat  luere  mabe  at  fica  bp  tbe  jfounocr,  but  alfo 
to  make  neU)  Statutes  ^  aiiD  tbe  'Bifl)op  tnoulo  neljct 
ijalje  faboutftJ  fo  mucb  to  get  four  confcntino:  JTcIlotos, 
bp  fufpcnbing;  tbe  fciuo?  jfeliouis  tobo  tocrc  ogninft  tbe 
Oifitation,  unlefs  Ije  bao  fo  conftrueD  tijc  Statute,  bp 
tobofe  Cjcpofition  toe  are  bouiiU. 

13rfit!C0  upon  tbe  jFace  of  tbe  tobole  Statute,  it  ap-- 
prar0  tbe  jfounbcr  intenOco  tbe  5!icao?  a  tyrrater  QDUan= 
taije  againft  amotion  02  Depimation,  tban  tbe  Scbolars  5 
fo?  it  Qi\}cii  \m  an  appeal  from  tbe  CommiiTdrp  to  tbe 
Xifljop,  tobicb  none  of  tbe  Scbolars  are  alloiucD  ^  fljnii 
toe  tbcn  put  bint  in  a  too?fc  cTonmtion  tban  anp  of  tbe 
Scbolars  ace  bp  tbe  jFounoer's  statutes,  to  ocp?iue 
Ijim  toitbont  anp  one's  Confcnt,  tobcn  anp  of  tijem  can« 
not  bp  tbe  erp?efs  lUtter  of  tbe  Statute  be  cjcpelleD 
toitljout  tfte  Confent  of  tbe  Recto?,  aiio  tu?cc  fenio?  jfcl- 
lotos  t  9nD  tbe  Cloufe  follotolng  impouiccmnr  tbe  Commir= 
facp,  makes  it  plain  tijai  it  oujjbt  to  be  fo  unnctfiajo  ^ 
I  tOc 
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tljE  (TOo^BS  arc,  Et  infuper  fi  contra  Redorem  ad  amo- 
tionem  ab  officio  per  hujufmodi  Dom'  Epifc.  Commiffar.  eti- 
am  confentientibus  quatuor  ex  feptem.  &c.  tDljiClj  COOJDS, 
infuper,  &  etiam  confentientibus  quatuor  ex  feptem  maxi- 
me  fenioribus  are  reiattiJE  to  fomEiljinjj  Oefo?e,  ant>  tljat 
can  be  notljtnn:  tut  t()e  BcmoDal  of  tf)c  Ecrto?,  lubicD 
imifl  IjnDe  tljcn  fiicD  a  Confent  5  antJ  tfje  jFounDcc'0  ^ta^ 
tiitfj;  arc  fjis  Doiifat0  vaDicfj  tlje  Coutc  map  EicpounO, 
ano  ougOt  to  no  it  fatJourabip,  as  neat  a0  polHble  to  b(0 
rcafonable  Jntfiitioii,  ann  to  p?eferDc  tlje  jFotiuDation, 
anO  fo  mult  refci:  to  all  tfje  0^atter0  fo^cffoinff*    90  foi 

tljC  C(IIO]D0  Privatio,  Expulfio,  &  Amotio,  tbep  fCEm  tO 

niE  to  be  iifcD  in  tlje  €)tntutc0  as  fynonymous,  tboiigfj 
Dartou0  (L(Ilo?D0,  pet  fipifptnc:  tDc  f.imc  COiiiff  ■-,  aim  tbe 
^Eanfng  of  tljc  idIjoI?  Statute  upon  a  fait  Comtruaioit, 
(reddendo  hngula  iigulis)  if  toe  \S^\\\  IjabC  anp  EegatD  to 
tbe  C^cantna:,  nuift  be,  tbat  if  tbe  Eccto?  be  to  be  DepjibeD 
bp  tbc  (tiifito?,  0?  Ijt0  ConiniiiTarp,  fo^  anp  tfjc  Crimes 
in  tijc  Statute  enunicratcD,  tfjcre  nnift  be  tbe  Confent 
of  font  of  tlje  fcnio?  jfcilotos  ^  if  a  Scfjolac  be  ctpcIleD, 
tijere  muff  be  tlje  donfcnt  of  tlje  EeSo?  ann  tbiec  @c« 
nii?0  5  ontJ  bp  fucij  CrpofitioUj  all  toili  ffanD  \m\\  toffe-- 
tbet,  anD  not  toitljout  it, 

9no  30  tfjE  Stntutc0  feem  not  to  truff  tfje  (Kifitoj  toitfj 
tbe  folc  )L9oU)er  of  erpciltug,  fo  neitljec  do  tbep  tottlj  tOe 
^aiuiEc  of  it,  but  eicpouno  tlje  S^canino:  of  tlje  jroun= 
Dec ;  tlje  2Ho?DS  being;,  Si  tamen  ad  privationem  aut  in- 
habilitatem  Redtoris  aut  expulfion  Scholar,  alicujus  per 
Epifc.  aut  ejus  Conimiflar.  agatur  tunc,  &c.  Vide  tlje  Sta* 
tute  at  large  ^  fo  tbat  it  is  plain  from  tlje  CdlOiDs  of 
tbc  Statute,  tijat  tlje  fijifito?  fjatlj  no  potoec  to  ocpjiue 
tlje  Eecto?,  till  Ijc  IjaD  notifieo  b!0  Ccmie  to  Dim,  ana 
giben  Ijim  an  Dppo?timttp  to  anftoec,  Uibiclj  be  Ijatlj  not 
Done  ^  but  fjcpclleo  bint  fo?  Cctmcs  not  \\\  tbe  Statute, 

3nD  tbiit  tbc  jfounDcr  map  tlju0  reffrain  tbc  potoccs 
of  tlje  (L?into?  is  plain  s  fo?  b^  tljat  giDes  a  jpoiuct  ano 
a  SiuciSDiction  netnlp  ccrateD,  map  moDifp  anD  lljape  tbat 
IPoiDcc  auD  Sutisoiction  as  be  pleafetb ;  ano  it  muff  be 
crpounDco  30  near  to  tbi0  ^Intention  as  poflible,  anD  ere= 
cutcD  accojDing  to  toljat  is  plainlp  erp^effeD,  otbcrtoifc 
toljatfoebct  is  Done  toill  be  boio,  anD  tlje  jboiufc  not 
purfucD. 

^no 
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gnU  tljE  jFoimUft  fiabiiiQ:  mane  tlj?ce  of  tf)C  font  fenfoj 
©ctjoliirg  neccfiatllj'  to  be  confenting:,  n<s  coo^Dinntc  toitb 
tlje  (Tiiatoh  before  tfjc  Crpulfion  of  ttje  Ercto?,  nnb  tDltb= 
out  lubofc  Confcnt  be  todS  not  to  be  cjcpcKcD  ^  aiiD  ()a» 
i)Uio;  bp  tlje  @)tnttite  gturii  no  potoer  to  crpdl  tDitfjout 
iiotifpinfl;  tlje  Crime  to  tOe  li9ecfon  to  be  crpelleD,  toljtcb 
tone  not  Done  in  tbts  Cafe,  3i  totnfe  tlje  Deprivation  Doiir, 
nnti  tijc  Dcfennant  flill  continuctlj  L^eao?. 

ifo?  tlje  Jiirp  ^abc  crp^cflp  foiuiQ  tljat  tbofe  four  jFeh 
io^TS  tl)at  DID  confcnt  to  tljc  eit{ito?'6  ©entente  of  De* 
pnbation,  tucie  not  tlje  fenio?  f  ellotos,  tnilef0  tijcp  bZ' 
came  fo  bp  tljc  S^ufpcnfion  of  tbe  otijer  jrcnoU)0,  before 
lulnci)  3  tljtnk  it  10  clem-  tijcp  CtO  not  -,  fo?  tljoujjlj  tbep 
are  bp  tlje  (Hcrbitt  foimD  to  be  b^  tbe  <g>entence  of  t{je 
ClifitOZ  fufprnbCD  ab  officio  6c  beneficio,  pet  a  JfellOtD 
fufpcnDcD  continuctlj  a  JrcUoto  ffill  ccttainlp,'  becaufe  tljat 
Difabilitp  bcinn;  tafeen  of,  be  toants  no  ncto  ^lonniTion, 
but  ftiU  bolD0  tlje  fame  place  be  bab  bcfo?c  5  anb  tbctc= 
fO?e  fuch  a  Sufpenfion  cannot  amount  to  an  Amotion, 
tobtcb  onip  can  make  bini  ceafe  to  be  a  Fellow  ;  anO  efpe« 
ctallp  fince  tbe  TSifljop  batfj  not  l^otocc  to  bep^ibe  a  jfel- 
louj  tritbout  tbe  Confent  of  tbe  Eeaoi  0?  Eub  recto?  5 
anD  if  tbcp  fftll  continueD  ifeUotusi  fo?  toant  of  tljcic  Con. 
fent  to  tbe  atfito^'s  ©entente,  acco^Dlno;  to  tfje  ©tatute  5 
tbi0  DcpnUfltion  10  boiD,  tbe  ^tfitoi  Ijabinn;  ertccDco  tbe 
Statute  tobicb  gaue  bim  no  potucr  to  bep?iiic  tbe  EeSo?, 
luitbout  tbe  Confent  of  tlje  fcnio?  ifellotrs,  toljo  pbe  no 
Confent. 

jFo?  all  potoci'0,  2'utljo?itic0,  ano  31iiri0lil8ion0,  efpe. 
ciallp  fticb  a0  are  nctoip  tteatcD,  mtift  be  etetuteo  atto?D' 
inry  to  tbe  ej;p?ef0  Jnftitution,  0?  plain  C^caninff  of  Ijim 
tbat  treatcb  tbem,  ano  acco?binff  to  tlje  Circumftante^ 
toitb  tobicb  be  batlj  ciccumftribeti  tbtm*  lanb  fo  is  tbe 
JRule  in  B3rwick'0  Cafe,  Co.  4.  94.  anD  Hoes'0  Cafe  91. 
ant)  manp  otbet  Cafe0,  tob'.tb  Cbcto  tobat  ©tri(tnef0  10 
rtquifite  tn  tbe  ejtecutnig  of  an  iautbo?itp ;  anD  fo  i0, 
1  inft.  113.  a  99an  Debifc0  bis  lanti  in  €ail,  anb  if  tbe 
JDonee  Die  toitljout  JlTue,  W  %om  in  lato  tobitb  tncre 
fibe,  to  fell  it  ^  one  Dte0  in  bis  Life^time,  tbe  otbcr  four 
fell,  anb  bclb  gooo,  beeaufe  genetal.  9nli  D?»  Bonham'0 
Cafe,  8  Co.  118.  if  tb?ee  S^en  are  namco  a0  3tto?nie0 
to  make  ifberp^  tuio  DO  it  in  tlje  Piefcncc  of  tbe 
2  CbitD, 
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€ljirD ;  It  13  fjElB  ffoof  5  but  not  if  fjc  Ijau  been  abfent, 
80  tfjE  Cafe  i<s  in  Dyer  62.  I  inft.  258.  ta&Ete  one  notlj 
l€f0  tfjai!  fje  10  impotijercn  to  00,  0?  nic^c  5  al!  tDat  (je 
DOtD  in  Cicccutioit  of  tijat  Ji)oUjei;  10  UoiD. 

QBiJ  al!  iu!)ic()  it  appEar0,  tijat  if  tlje  aifito?  fjatfj  iiot 
pucfuED  tljE  jpotocc  siDfii  Dim  bp  tfte  statute  in  tijis 
Point,  bp  tjoino:  it  luitO  tlje  Confent  of  tfje  fenio?  f  cU 
lotD0,  0?  not  [)a\3(n5  notifieD  tlje  Crime  to  tlje  ^artp  be- 
fore DepnUation,  anD  tDcrebp  giUeii  &im  an  Oppo^timitp 
to  anftoct ,  foi  ali  tfjefe  Canfc0  t&e  DEp?iuaticin  i0 
DoiD. 

Sino  fo?  trjc  Objeaion  tijat  ms  ftamn  at  tDe  "Bat  bji 
Bit  Thomas  Powis,  tbat  if  tlje  Confent  of  four  feuio? 
iFElIoU)0  tDa0  necElTarp,  (tobtclj  U  atguED  tDa0  not)  pet  fje 
fjaD  it ;  tijofe  tljat  confenteD,  beino;  tfje  fotic  fenio?  jfcl* 
Ioiu0  tDat  tocre  at  tbat  Cinie  in  tlje  CoIIeq;e,  tfje  otljecs 
bciiiQ;  imt(jD?ali)n ;  31  tljink  tljnt  tdiU  Ujcigfj  Uecp  iittle,  fo| 
it  10  not  foiniU  Etp^cfl^  in  tbe  OiEcDicf,  but  tljat  euen  tljc 
ficrt  fouc  tDCce  picfent  m  tbe  aniUetfitp  5  anH  inDecO  it 
luouio  fjartilp  Diferuc  an  3nfU)cc,  if  it  fjao  not  been  an 
€)i)jEaiou  niaUe  5  fo?  tbe  :jui*p  tsio  Eirp?cflp  finD  tljnt  tfjcp 
tufjo  DID  tonfeut  luete  not  bcfo?c  tlje  eitfitation  anp  of 
tDe  font  fcnio?  jfEllolD0  ^  no?  at  tDe  €inie  of  tbe  ^en= 
tencE,  unlEf0  bp  tDe  aifito?'0  ©ufpenfion  of  tDe  otDEC0, 

3nD  it  muff  be  intenDeD  in  tDi0  fpECial  2lErDfct,  tDat 
tbep  toecE  pjefEut  in  tDe  College,  at  icaff  in  tDe  anibec- 
fitp,  (01  tDe  3iurp  fino  notDing  to  tDe  contracp  5  ano 
it  i0  plain  tDep  onip  refec  tDe  Sj^attcr  of  latt)  to  tfje 
Court  upon  tDe  jfatt  founD,  anD  not  upon  tuDat  is  not 
founD  ^  anD  tDerefoje  all  tDe  ncccITarp  Circumffancc0  to 
hiins  tbe  main  intenDeD  point  of  lato  in  SXucffion  are 
to  be  intenDcD,  acco^Dinty  to  tDeT5(DU0,  Roll,  2  Abr.  1597. 

Cro.  Eliz.  167.  Hob.  55.  Cro.  Jac.  64.  Fairchild'0  CafCj 
tDfjicD  vuas  a  Cafe  mucD  ffrongec  tDan  ours(, 

QnD  3  tDinU  tDe  Dep?il)ation  i0  boiD  fo?  anotDcr  Caufe 
tDat  appfar0  in  tDe  OerDis,  fo?  tijc  15ifljop  fent  a  Cita-- 
tionfo?  a  Qiiinquennial  Vifitation  the  i6th  of  June,  luDeil 
Ije  enttcD  into  tlje  Collep,  a0  far  a0  tDe  CDnpclora? 5 
but  not  being  pctmttteD  to  enter  into  tDe  CDapcl  fo?  tuant 
of  tOe  l\£^s,  De  did  in  tDe  Court  aDminiffcr  an  ®.nD  to 
tDe  appariio?  to  p^oue  tDe  Citation  ^  anD  not  beiiiQ:  ao- 
niittcD  into  tDe  CDapcl,  De  tocnt  atoap  5  anD  DaD  tDi3  in^ 
teuDcD  Cliutation  been  fo  concUiDcD  bp   tDe  T3!njop,  | 

o  o  o  fljoulo 
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fijouiD  haxte  bm\  (at  fcom  tijtntttng  tl)i$  a  Qifltattoit,  o| 
fo  nuicD  as  t()c  adEginuing  cf  a  atfitation. 

T3{it  It  is  aftcrU)iirt)0  founu,  tljat  fjc  ifliicti  out  a  (o 
coiiD  Citation  fo?  a  Oifitation  tlje  24th  of  July  ^  anD  up« 
on  tfjat  Dap  in  tfje  Hall  tje  m  a  uiatatc?(al  9a,  anD  calljs 
fo?  t6e  ©atlj  of  tljc  Spparito?  tlje  i6th  of  June,  antJ  op 
ttts  it  to  be  ccgiftceD  as  an  3a  ^  fo?  it  fccms  tofjat  teas 
tljcn  Done,  tijcp  liao  mats  it  into  an  $ja  ^  tljc  ([Oo?D6  ace, 
Eundem  adum  pro  parte  proceflus  hujufmodi  negotii  vifi- 
tationis  haberi  decrevit  :  anD  tljen  \)Z  aD|OUCnS  tfjC  dlid- 
tation  till  Friday  the  25th  of  July  ;  anD  on  tijat  Dap'fl! 
$?9cEtinfl:  &e  Dio  febecal  uiatatd?ial  aas,  pacticufarip  fuf« 
pfnDcD  tl)e  JFcUoUjs  fo?  a  Contiimacp  in  not  appearing  -, 
anD  tljcn  aoioiirns  till  Saturday,  anD  upon  t&at  Dap  De« 
p?it)fS  tlje  Eeao?. 

€!0  tIjat  if  tljijS  Quinquennial  Vifitation  begun  Upon 
tlje  i6ih  of  June  bp  tlje  9a  tben  Done,  (as  it  appears  it 
DID,  auD  tuns  fo  intcnDcD  to  Do  by  Dim,  Ije  IjaUing  as 
S)tt  Thomas  Powis  plj?afED  it,  tackeD  it  on  to  tlje  ful]fc= 
qucnt  ^latation)  tljen  tbe  a:iQtation  fo  begun  continue 
ing  tl)c  24th,  25th,  anD  56th  of  July,  upon  tuljiclj  Dap 
tras  tlje  Dep?ibation  of  tbe  lAftto?  ^  all  tljat  toas  Done 
muft  be  UoiD,  t&e  eiifito?  b^  tlje  ©tatute  IjaDing  na 
jaoioet  to  Dep?(be  Ijim,  tlje  (Hifitation  being  DetcrmineD, 

Jfo?  tlje  Statute  de  vifitatore  Dotb  ittlpotDPC  t[)e  (UifttO? 
to  IjolD  bis  aifitation  but  fo?  ttoo  Daps,  tnilefs  ex  caufis 
urgentiffimis  &  rariflimis ;  auD  tljen  bp  anp  ^eans  It  iS 
not  to  be  p?o?ogucD  0?  continucD  beponD  tlj?ce  Daps,  ann 
all  tljat  is  after  Done  is  boiD  5  anD  if  tlje  i6th  of  June 
be  tljus  tackcD  on,  anD  toas  tbe  "Beginning  of  tljis  dli^ 
fitation,  (as  3!  tljink  it  tnas)  it  neeDing  no  fo?mal  9Djoucn' 
ment  to  make  it  fo  ^  fo?  tlje  @)tatute  faps  tbe  OSilbop 
fljall  p?ocecD  fummarie ;  anD  babing  tbcn  Done  fcbccal  9as 
of  a  ailfito?,  as  taking  tfte  ©atb  fo?  tbe  Citation,  anD 
babing  tcjeacD  tlje  p?oteffation  of  tbe  College,  anD  te-- 
giflreD  tbcm,  anD  niaDe  acts  of  Court  of  tftcm,  tobicb  be 
baD  tio  potucc  to  DO  but  as  Oifito? ;  tbe  Clifitation  tc 
felf  at  tbis  Cime  tolU  be  tobollp  boiD,  tbe  cao?D3  of  tbe 

(Statute  being,  Non  excedat  ultra  duos  dies  proxime  fe- 
quentes,  aut  ex  Caufis,  &c.  ultra  tres  dies,  &c.  fed  lapfo, 
&c.  triduo  tranfafto,  eo  ipfo  vifitatio  ilia  pro  terminata 

&  diflbiuta  habeatur  5  fo  tbat  tbere  IS  uo  ^pace  0?  Cime 

left  to  lengtben  it  out  to  anotbec  Va^ ;  but  tbe  Oifita' 
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tioit  10  gone  ^  fo?  ajljen  it  is  once  begun,  tljere  are  but 
tfj?ee  Dap0  allottjcu  fo?  it  at  tlje  utmoft,  anD  tten  being- 
IjelD  lonscf  contratp  to  tfjc  €)tatute,  all  tfjc  ^as  fo  Done 
ate,  bp  tijc  erp?cf0  letter  of  tfje  Statute,  irrita  &  vacua. 
30  tDljerc  one  10  impotBereO  bp  lEttcr0  lg)atent0  to  boio  a 
Court  on  fuclj  a  Dap,  0?  in  fucij  a  scanner ;  ano  Ijc  IJOII10  it  on 
auotbec  Dap,  onD  m  anotbeu  i^^anuer,  ail  t&at  i0  Done  oji 
t(3at  Dap,  0?  in  tljat  Sl^annct,  10  UoiD,  &  coram  non  Judice. 
anD  tDe  Common  lau)  totU  not  e^pouno  tbe  SJifito?  to 
&aDc  a  larger  po\rec  0?  3uti0Diftion  tijan  tbe  jFounoec 
Jjatlj  giucn  Ijini,  o?  Deem  btm  to  bear  anp  otfjet  3mage 
tljan  tljc  jfounDer  batlj  put  upon  Ijim  b^  tlje  g>tatute  ^  ano 
being  confiituteD  n^  tlje  l^artp,  be  Differe  not  from  an 
acbitrato?  0?  3!uDge,  tljat  i0  createD  b^  3a  of  l^arliament 
fo|  a  particular  jpurpofe,  luljofe  autbojitp  i0  bounDeD 
iDitljin  tlje  ■timit0  pjefctibeD  bp  t&e  Snffrumcnt  tljat  ere* 
ateD  bim,  a0  appear0  4  Inft-  267.  anD  tobatfoeDer  be  Dotlj 
m  €]cccuticn  of  m  autbo?itp  bcponD  toljat,  o?  otOettDife 
tl}an  30  i@  p?efctibED  to  bim  in  tbe  potter,  i0  iJoiD  ^  fo? 
Non  obfervata  forma  infertur  adnullatio  aftus  ;  anD  3) 
am  Cure  no  Q^an  can  tbinfe  a  aifito?  to  be  an  ©fflccr  at 
tbe  Common  lato,  o?  tbat  be  can  p?efctibe  fo?  Ijis 
2utbo?itp,  otbcriuifc  tDan  as  it  10  limitteo  bp  tbe 
JfounDer. 

3nD  if  tben  fo?  tbe  Eeafons  tbat  J  babe  mentioneD, 
30  Cjcpeiling  tbe  Eeao?  tnitbout  tbe  Confent  of  tbe  four 
fenio?  irellotoS,  anD  toitbout  notifping  to  tbe  Kecto?  IjijS 
Crime,  anD  gifting  bim  tbcrebp  an  ©ppojtunitp  to  an« 
ftocr,  anD  continuing  tbe  (Hifitation  four  Dap0  ;  all  tobiclj 
ore  contrarp  to  tbe  @tatute0  j  0?  bp  anp  of  tbofe  mays 
tins  Dep?iDation  be  boiD,  tben  tbe  DefenDant  continues 
Eecto?  aill,  nottDitbftanDing  tbe  Clirito?'0  Sentence. 

TSut  to  come  to  aiiotber,  anD  trulp,  *|  tbinfe  (abftraSeH 
from  tbe  jfact  mbtcb  a  talte  to  be  Derp  plain  anD  clear) 
tbe  main  point,  31  am  of  €)pinion  tbe  ClaliDitp  of  tbis 
S>cntence  map  be  eramtneD  by  tbe  Ccmpo?al  Courts  in  a 
collateral  Action  ^  ano  toe  are  not  in  gifting  our  liuDg^ 
nients  in  tbis  Cafe  to  be  bouuD  by  it,  ano  tbat  fo?  tbcfe 
IReafons. 

Firft,  SDf  tbat  tobicb  10  a  ftoiD  Cbtng,  all  petfontf 
map  taUe  aoftantage  of  contening  it  in  a  collateral 
aainn,  tbougb  it  bafte  tbe  ©anrtion  anD  Colour  of  a  iiu 
Uaai  p^occeDing,  a0  migljt  be  inlfanceD  in  manp  Cafes, 
as  an  appeal  b?ougbt  in  C.  B.  10  ftoio,  anD  not  ftoiDablc 

O  o  o  3  bp 
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bv  <£rro?  5   aiiD  tljc  <©?ant  of  ILEttcr0  of  3.tinn'ntlli-ntfcu 
bv  t[)E  tnffcio?  €)?Otnarp,  toljerc  tljcre  are  bona  notabiiia ; 
aim  tij£CE  are  manp  otljcc  Cafe^,  a0  i  Rep.  76.  Com.  281. 
19  Ed.  4.  8.  5  Rep.  100.  i  Cr.   549.  ano  it  is  not  t&c 
paper  antJ  ZtUt  tuf)ic|)  mal{E0  Ijfo  €)cntcnce,  but  tFjc 
polDcr  tofjtcl)  l)e  fjas  to  ^\Mz  fticfj  Sentence  ^  anO  t!joug;(i 
iD&etc  tlje  Oifito?  bag  a  l^otoer,  tljere  tlje  Sentence  njall 
not  be  eramtneD  bere ;  pet  toben  be  bajs  not  anp  autbO' 
rftp,  tbere  it  fljall  be  ejcaniineii,  as  In  Davis,  Rep.  46,  47. 
tobere  tbe  Opinion  of  Lea,  does  not  feem  to  be  lavp. 
Secondly,  ©fjQeccflitjia  coins  of  €cclEfiafllcaI3!«risDiaion 
fljall  be  eramincu  In  a  collateral  Action,  as  @)Cblfm,  &c.  c? 
fufRciencp  of  a  Clerh,  tobere  be  10  DcaD,  &c.  ano  in  manp 
otber  Cafe0 ;  ann  be  faiD  tbat  in  tbi0  Cafe  alfo  tbe  ^en^ 
tence  10  etaminable  for  Neceffity,  fo?  otbertoife  tbe  Eeao? 
10  toitbout  Eemctip  5  fo?  be  map  not  baDe  an  AITife,  be 
being  but  one  part  of  tbe  0500?,  ano  not  capable  to 
maintain  an  Affife  in  U&  oujit  JQame  5  ano  be  citeo  8  Afl. 
29.  13  Rep.  70.  anO  II  Rep.  99.  but  tbi0  not  beintj:  an 
CcclcCiaitical  Corporation,  tbe  8»entcnce  10  eraniinable 
bere  5  but  if  it  be  an  Ccclenaitical  Caufe,  tberc  tbeit; 
}^?oceeOing0  are  not  ejcaniinable,  fo?  iDe  oug:bt  to  gibe 
Creoit  to  tbeir  Sentence,  tobicb  io  luarranteO  by  tbeic 
Unto,  in  Caufe0  of  tobicb  tbcj^  bauc  Conufance ;  anD 
upon  tbi0  ©?ouno  be  allotoeo  tbe  Cafes  in  tbe  TBoofes  to 
bz  gooo  %m,  Ken'0  Cafe,  ano  tbe  Cafe  in  tbe  4th  Rep. 
Buntingweirs  Cafe,  ailO  Cawdry'0  Cafe,    ano  Allen  and 
Nalh'0  Cafe,  Jones  599.  anO  Bird  anO  Smith,  Moor  781. 
tbe  tobicb  bein^  tu  Ccclefiafticnl  Cafes,  anO  aplnff  €C' 
clefiaftical  perfons,  be  aomittco  tbe  ©entente  to  be  fi* 
nal,  ano  not  eranunalle but  bp  !:ippeal,o? Cominifllon  of  iRe- 
Ijicto  ^  anO  be  falD  tbat  Cawdrie's  Cafe  toas  a  S)Entfnce 
grounOeO  upon  tbe  9[UtbO?itp  of  tlje  King  at   Common 

Law,  to  grant  a  commlflson  in  cafes  Ccclefiafticai,  ano 

not  upon  the  Statute  :  3lfo  a0  to  tbe  CnfC0  upon  M.nda- 
mus,  D?.  Robert'0  Cafe,  Appleford'S  Cafe  8ic.  bf  ngeeO 
tbcm  to  be  gooo  lato,  but  faio,  tbat  tbcre  all  tbe  a^at- 
tcr  toas  (beton  in  tbe  Eeturn,  ano  tbe  Return  in  fiofc 
Cafes  is  not  rontrobertible,  nnO  tbcre  ibetoing  tbat  r  rre 
is  a  QJIfito?,  tobo  ba0  3utbo?ttp  to  oetcrnunc,  it  t0  fiiinf, 
anO  tbe  Court  bouno  bp  it  5  but  bcre  tbe  iS^attrr  bnng 
founO  bp  tbe  3inrp,  anO  left  to  tbe  JtiOgnirnt  of  tbe 
Court,  tbep  ougbt  to  nojuoge  bis  €>entcncc  to  be  boio, 
4  it 
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ft  not  bei'nij  nccojUtng  to  tljc  €itatHtc0  ^  auD  &e  DiD  not 
Doubt,  but  tDat  an  Action  upon  the  Cafe  lap  affainft  tilt 
eiifito^  ni  tblfii  Cafe,  as  fecll  as  apinft  a  'Biftop,  tolja 
tDiH  not  aflbil  tfje  pattp,  o?  aijatnft  an  SJccbDeacon,  &c. 
anD  be  faiD,  Thirdly,  Cbat  a  (^an  cannot  ccca  a  giuciS" 
Diction,  tDbici)  fijall  not  be  c]camineD,  no  moje  tban  be  can 
appoint  bp  bis  COill,  tbat  if  anp  Diffetcncc  acife,  tfjat 
toi0  lijall  be  Detetmineo  bp  J.  s.  ano  bis  Determination 
fljiill  be  final ;  anD  it  UjouIO  be  a  grentec  ^ofee  anQ  |)arD- 
fljip  to  fubica  tbe  S>cbolac0  of  tbc  Univerfiry  to  tije  at' 
bitcacp  mm  of  a  Qliflto?  f^  anD  tbcrcfojc  be  toouio  not  incut 
tOe  illoc  p?onounceD  bp  out  €)abiouc  to  latopccs,  tuljo 
lap  upon  otbcc0  beaDp  "Buctbcns,  tobic&  tbep  uioulD  not 
toucD  toitb  tbeii:  f  ingec0  ;  anD  fo  Ijc  rjaue  W  luogment 
fo?  tbe  DefcnDant, 

Juftice  Gregory,  ^lictz  (0  a  Beceffitp  upon  me  to  be 
a  fftcat  Deal  ll)o?tcr.  In  tbat  fince  tbi0  Cafe  came  before 
tbe  Court,  31  baue  not  baD  ipcaltb  enougb  to  take  tbat 
pain0  in  looking;  into  it,  tbat  otbetioife  31  looulD  babe 
Done  ^  anD  pet  31  balie  been  a0  careful  a0  31  coulD  to 
fati0fp  mp  oton  3luDffment  j  anD  31  toiU  bjicflp  giDe  pou  tlje 
Eeafons  of  iu 

^\}e  fpecfal  CJetDfct  fjabinty  been  openeD  at  large,  % 
neeD  not  repeat  it,  but  (Ijall  onip  mention  tbe  poUxta 
tDbicb  31  take  to  be  material  in  tbe  Cafe.    Cbe 

Firft  (general  Clueaion  10,  KLlbetfjcr  09?*  William 
Painter,  tbe  Plaintiff '0  Lelfo?,  toere  at  tbe  Cime  of  ma* 
kino;  tbe  leafe,  Reao?  of  Exeter  College  in  Oxon ;  tbat 
DcpeuDS  upon  another  Queftion. 

Secondly,  mi)tt^ct  D?*  Bury  tlje  fo?mer  l^ecto?,  tna0 
at  tbat  €ime  Dep?iUcD  of  tbe  Eeao^fljip,  b^  tbe  S)entencc 
of  tbe  Bifhop  of  Exeter,  difito?  Of  tbe  College,  at  fits 
Otfitation ;  fo?  tbe  3lurp  make  tbe  tobole  Clucttion  ta 
acife  upon  tljat  Deprivation  ^  in  tbe  arryuing  of  tbis  Cafe, 
tbcre  batb  artfen  anotber  Clueflion,  tobtcb  31  fljall  fpeak 
to  fterp  frcelp. 

Thirdly,  coijetljet  t&i0  Court  Ijatb  potoer  to  era* 
mine  o?  juDgc,  to&etljer  tbi0  Dcp?iftat!on  bp  tbe  (LUmoi 
be  latoftil  0?  not  ^  0?  tobetbec  tbe  ©entente  of  tbe  QJiR' 
m  be  fo  concluGije,  t&at  m  cannot  enter  into  tDe  dali-- 
Ditp  of  it. 
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jfo?  nip  oton  pacticular,  31  no  sii  tlje  99a(n  agree 
luitfj  mp  O5?otI)Ei:0,  t[)at  Ijai^e  acsucn  lirfo^c  me  in  tijefc 
19o(nt0,  tljat  10,  31  am  of  ©pinion,  as  tljis  Cafe  is,  tljc 
lD()o!e  Chattel*  of  Jfag  Oeing  Difdofeti  in  tins  fpccinl  eicr- 
Diof,  tljat  tljts  Coutt  fjatlj  antijojitp  fnfflcient  to  craminc 
tbe  CJaliDitp  of  iW  Sentence  of  tlje  dJifitoi,  nno  to 
liiDge  upon  it. 

Secondly,  Cljat  bp  tljifii  Dep?i\jat{on  bp  tlje  Biihop  of 
Exeter  at  iW  Oifitation,  tDe  Eccto?'0  place  is  not 
uoiD,  tut  f)E  continue0  Keao?  (till,    ano  confequentlp. 

Thirdly,  Cljat  tlje  IclTo?  of  tijc  paintiff  batlj  no  m^ 
tie,  ano  t&etefo|e  smognunt  cugDt  to  be  giDcn  fo?  tfje 
Defendant. 

31  50  agcce  Kenng  Cafe,  7  Co.  to  6e  lato,  auO  tfje 
otDec  Cafe0  tfjat  fjaUc  been  citeD  ^  a  Sentence  fo?  a  2)i= 
fio?ce  in  an  (Kcclefiaftical  Court,  fljail  fianD  gcoD  till  it  be 
tepealeti  tlje  Coutt0  of  lato  toill  gibe  Crcbit  to  tlje 
@)cntence  of  a  proper  autige  in  fucb  a  proper  Caufe ;  foj 
Ijabing  a  general  Jurifdiaion  \Ki  mattimonial  €aufc0, 
toitbout  Crception,  o?  Qualification,  0?  limitation,  it  i0 
to  be  p^efumeD  tbat  tbep  babe  bone  Eigbtj  till  it  appear 
ot&ettoife  x^"^  a  Eebctfal  of  tbe  Sentence ;  ano  fo  id 
Bunting0  Cafe,  4  Co.  aiiH  tbe  fame  Eule  reacfjcto  to 
a  'Blfljop'0  o^binatp  3iuri0biction  obec  all  tlje  Clrrgp  {a. 
!)f0  Diocefe  anD  Ccclefiallical  Corporations?  5  ano  fo  tbe 
Sentence  i0  final,  till  it  be  cebecfeD  bp  appeal. 

•But  31  tafee  it,  tbi0  Cafe  riiffcr0  mucb  from  tbat,  fo? 
bete  tbe  OSilbop  i0  not  in  W  Diocefe,  no?  in  tbt0  bt0  0?= 
tinarp  general  5!ii"SDiction,  but  a  limiteD  Juriobicticn 
cteatcH  ^  tbe  Statute0  of  tbe  College  mabe  bp  tbe 
JFounber  s  anU  tbe  irounber  of  tbi0  College  batb  not 
left  tbe  ^ifito?  at  libcttp  to  bifit,  anD  art  in  \m  aifita- 
tion  30  be  pleafetb,  but  prcctibce  bim  a  (i^etboD  ano 
Rule  \s^  tobicb  be  muK  toalb  :  ViZ  berp  Statutes  do  re- 
flrain  W  Potoer,  anD  tbep  fap  crpreOp,  aas  bone  con- 
trarp  to  tbe  Statutes,  Iball  be  null  anD  boiD,  particular. 
Ip  crpelling  tbe  Ecrto?  o?  Scbolar0,  toltbout  tbe  Confent 
of  fucb  anD  fucb,  anD  continuing  tbe  aiifttation  abobe 
tb?Ee  Dap0,  anD  tbe  like ,  ail  ssMVid  ate  bolD  anD 
null. 

jOoto  it  fall0  out,  tbat  contrarp  to  tbcfe  lRule0  D?, 
Bury  toas  Dep^ibeD,   anD  tbat  Sentence  being  tbeccbp 
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coram  non  Judice,  tIjiS  Coiltt  map  t%mil\C  into  it  ill 
t&i0  action,  OtljecttJife  it  toomo  be  Uctp  inconvenient  5 
fo?  if  a  ^an  fjatb  a  Efjjljt,  ant!  no  EemeOp  in  Xaui  ta 
come  at  it,  it  10  ao  if  Ijc  ijaD  no  Eiff&t  at  all :  €5c  ai- 
fitO?  tatlj  a  ]p0V0Ct,  but  it  is  bp  private  Statutes,  anD  no 
fuel)  general  Power  as  tfje  ftnotun  Ccclcaaftical  Couct0  5 
ana  tijeccfoje  i0  not  tlji0  Cafe  to  be  UkeneD  to  tljofc. 

anD  in  tijc  Cafe  of  a  ^Itfito?,  tljenau)  tntll  not  que« 
ffion  l)i(i  ass  Oonc  ncco^ning;  to  (ji0  potucr,  tofjlcb  i0  tlje 
Ecafon  tDljp  tf)i0  Court  DenicO  Mandamus's,  to  rcllo^e  er^ 
peilcD  0?  Dep?i\jcti  jfelloius  to  tljeic  lplacc0,  becaufe  au 
Appeal  Ue0  to?  tljeni  to  tOe  21ifito?. 

TSut  3  migljt  obfccuc  in  tlji0  Cafe,  tijat  Ijcce  toa0  iia 
Eoom  after  tlje  fiift  Sentence  fo?  an  Appeal,  no?  an? 
tufjitljcc  to  babe  Eefojt  upon  an  appeal  ^  anD  tljis  being 
Difclofed  a0  tljc  toljole  ^attcc  of  jfact,  toe  ouuftt  to  juDge 
of  it  30  it  appear0  befo?c  U0. 

9nti  91  bo  not  take  t&e  Cafe  in  Dyer  to  be  a  Cnijle 
Cafe,  fo?  bcfiDc0  James  B3gg'0  Cafe  in  1 1  Co,  tljere  is 
tbat  Cafe  tbat  Uia0  citcn  bp  mp  15?otber  tbat  acgucD  latt, 
8  AfT.  pi.  29  &  }i.  ©0  tljece  i0  an  9lnttancc  of  a 
lap.Co?po?ation  upon  a  €)entencc,  eitbec  as  Clifito?, 
0}  as  patron;  anb  if  t\)e  jlater,  it  i0  a  muclj  firongec 
Cafe. 

anb  tben  t[ji0  Court  babinfl:  :juri0biaion  obet  all 
Couit0  to  correct  auD  ren?ef0  Cno?mitic0,  anb  babino;  like- 
tolfe  ^urisbiction  fo?  tOe  Crial0  of  jf?eebolD0,  map  cec* 
tninlp  Ejrnmine  into  tins  Cafe ;  fo?  3  am  of  ©pinion 
tDticre  niip  Court  i0  tettraineo,  a0  to  ZUm,  anD  place, 
anO  pcrfon0,  anb  otber  particular  Circumttancc0,  ana 
tljep  crcecb  ano  tranfo:ref0  tbeic  TLimit0  5  tm  Court 
Ijatb  potoec  to  interpofc,  anb  keep  tljem  vcitljiu  tbeic 
limit0,  a0  tlje  Cafe  tljat  toas  CiteH  of  tOe  Marihalfea 
in  10  Co.  anb  tbe  otber  autljo?Uic0  tbcrc  mentioneb. 

30  if  tbe  ^beriff  ljolb0  m  €urn  beponb  a  S^ontO 
after  Eafter.  anb  a  S^an  is  inbicteb  at  tfjat  Curn  fo  bclD, 
it  (0  boib,  becaufe  be  bab  not  anp  potoer  to  bolD  0?  keep 
tbe  Court  at  tbat  Cime  ^  fo  in  an  Aaion  upon  the  Cafe 
toi  mom  in  a  Court  of  Piepowder,  becaufe  tljep  relate 
not  to  tlje  J^atter0  of  a  jfair,  oi  a  Market,  ano  t&cic 
Jurisbiffion  10  limittco  unto  fucb  Chatters,  anD  if  tbep 
cjccseD  tDeir  'Bounb0,  all  10  boib. 

JSotD 
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B0I33  31  tafec  it  itt  t&is  Cafe,  tlje  %i^Q\i  \mi)  not 
i3ucfiie0  tljc  l^oiucc  aim  9utOo?Up  QiWx  Dim  Dp  tlje  iFouii' 
ttt,  tuDo  f0  limitteD  aiiD  bouiiDeD  bp  tlie  ®tatutc0  of 
tlje  College  in  fcliEcal  Inlfanccg. 

Firft,  90  to  tlje  Ctnie,  tlje  Statute  of  eiifitation  fapffj 
ttjat  it  fljall  be  laloful  fo|  Ijirn  to  UtGt  fo  anti  fo  ^  but  Ijc 
cannot  l)tfit  oftiicc  tljnit  once  in  filbe  ^ear0,  unlef0  te^ 
quclteo  bp  tlje  College  t  31  confefs  3  am  of  ©pinion  tlje 
Coming  of  D?.  Mafters  upon  tlje  Commiflion  in  March, 
lda0  not  a  ^tOtatton  ^  3!  cannot  tell  bolu  to  ta^e  it  foi 
one,  fo?  tljouffb  tbe  ©cljolac  bp  lji0  ©atb  Uin0  to  make 
no  appeal,  pet  tlje  Doctor's  Commiflion  tua0  oulp  to  beat 
an  Appeal  in  a  potticulat  Cafe,  ano  be  coulD  meDHie 
Ibitb  notbinff  elfe. 

^et  Secondly,  J  am  Of  SDpiniou  tbat  tbe  'Bifljcip's 
Coming  upon  tbe  16th  of  June  luag  a  fi:iiritatlon,  taking 
all  tbe  CitcumitanceiES  togctbet  a0  tbep  ace  fouuD  5  be 
renti0  a  Citation,  0?  Monition  before  bim,  tequtcing  tbem 
to  appear  before  bim,  anD  fubmtt  to  bi0  dltfitatlon  5  tbeti 
iDben  be  comE0,  be  malie0  publicfe  proclamation  fo?  ap^ 
pearance,  anD  call0  obet  tbeit  j1^amc0,  anD  aDminitlers 
an  ©atb  to  tbe  petfon  tbat  fecbeo  tbe  Citation  of  tbe 
@)ummon0,  being  Dulp  fetben.  Cbefe  are  SlctJS  not  to  be 
Hone  a0  a  p?ibate  perfon,  but  onlp  ajs  a  ^liato? ;  ann  be 
migbt  \in\iz  abiotirneti  tbe  (^ifitation  from  tbe  Cbapel  into 
tbe  ipall,  anb  tbere  babe  perfetteu  tbe  Oifitation. 

3!f  tbe  etetoarb  of  a  lect  call  a  Court,  anD  tbcre  be 
liotbing  Hone,  becaUfe  of  tbe  Non-attendance  of  tbofc 
fijbo  fljoulD  ferbe  in  tbe  Court  5  pet  it  i&  a  Court ;  be 
ba0  potoer  to  punilb  tbofe  tbat  neglea  to  appear,  0? 
tbat  refufe  to  ferbe,  toben  tbep  00  appear, 

05ut  if  tbat  iua0  not  a  Oifitation,  tabat  toa^  tbe  Eea- 
ton  tbat  in  July  be  fljoulO  call  fo?  tlje  p?oceeDing0  of 
tbat  Dap,  anti  babe  tbem  rcglftreo  as  an  Aa  bcfo?e  bim  f 
%  fuppofe  tbep  Do  not  call  cttraiuDtcial  p?occcDlng0  980 
of  Court :  3t  tl)tm  tbat  be  bimfelf  looU'D  upon  it  00  a 
©intatlon^  if  tben,  tlje  9ft0  Done  b^  bim  tbe  i6th  of 
June,  ttjere  Done  00  a  (Hifito?,  tben  eitbcr  it  appear0, 

tbat  that  was  a  Vifitation  of  it  felf,  0?  tbC  firft  Day  of 
the  Vifitition  in  July  ;  anD  if  fo,  tljCU  lua0  D?.  Bury 
Dep?ibeD  tbe  fourth  Day  of  the  Vifitation,  lublCb  by  tbe 

E]rp?ef0  mom  of  tbe  S)tatutc  tua0  to  lafl  but  tb?ec 

i  Dap0 ; 
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Dap0  5  ano  being;  ErtcnneH  fuitfjec,  ail  t&at  toas  Done 
U)ii0  mid  jinD  1)0(0. 

3i  fap  FirO,  Citfjcr  ft  toas  n  cnatation  of  it  fdf,  aiiD 
tf)cn  tijc  @5cccnti  i^  DotD,  bm^  tDitOin  (iDe  f  cnr0,  nno  Ijc 
tDii0  not  OeQceU  to  conic ;  nno  tljcn  it  is,  as  tijat  Cofc 
of  Uccpditj  tljc  Curn,  o?  t!)c  ©tctuaro  Ijts  ILcct,  bcpcno 
ilje  Cime  tfjat  t(jc  laui  pjcfccibco  fo?  it,  tobici)  makes 

nil  DoiO  ^  0?  ClfC  it  10  tljC  firft  Dap  of  a  ICgUlat:  Quin- 
quennial vifitation  ;  anu  tOcu  tbi0  Dcp?(iiatioa  being  on 
tIjc  fourtb  Dap,  is  confcqucntip  DoiD  ^  fo?  a0  batlj 
been  frcqucntlp  obfcibeu,  U)c  Statute  Biufctfi  tbat  tbe  diU 
ntfltion  njall  continue  but  tb?ce  ^nya  at  molt  ^  ano  tljc 
Clifitoj  ban  no  \pomtt  to  bo  nnp  Difitato^ial  3ct  aftec  tlje 
tijiro  "Da^  cnbcb 

Thirdly,  :j  ,ini  Of  Opinion  liltctoifc  as  to  tbe  Q9anncc 
of  DcpriDtng  tbe  Eeao?,  tbat  tbe  CliOto?  (jag  gone  bcponH 
Ijt0  ll^oujer  ^  fo?  it  toas  ncuer  tfjc  Q^caninff  of  tbe  jFouH' 
Her,  as  appears  bp  tbe  @)tatiitc,  tbat  be  alone  fljoulD  fjaue 
tbe  IpJolMcc  to  Dep^iue  tbe  Efcto^  i  auD  31  conccibe  be  coulD 
not  DO  it  tDltbout  tbe  ConCent  of  font  of  tOc  fcnioi  jfel- 
loto0  of  tbe  Collfgf, 

3nDecD  tljis  (as  it  bas  been  fain  at  tbe  Xar)  e]ctenDfi{ 
onlp  to  tbe  Expullion  of  the  Fellows,  tljat  tbe  Redor  0? 
Sub  redor  do  confent,  becaufe  it  tuill  not  be  p?cftmieo  tljat 
tbe  jElcao?  toill  confent  to  \)iQ  omn  Dep^iuation  ^  but  if 
tbe  lubolE  Claufe  be  taken  togetber,  it  nnift  be  unDer* 
ffooO,  tbat  If  tbe  TSifljnp  o|  W  Comnufiarp  go  about 
to  temoDe  tbe  Recto?,  be  outybt  to  babe  tbe  Canfent  of 
four  of  tbe  fenio?  jfeliouis  of  tbe  CoUcffe  ^  fo?  ccttainip 
tbe  Jfounocr  did  not  take  iiio?c  Care  of  tljc  ^cbolars, 
tban  be  DiD  of  tbe  Eeao?  ^  but  if  tbe  latcc  Claufe  be 
cjcpounoeo  as  tbep  tooulo  baue  it,  it  U)0ul0  put  tbe  Eec= 
to?  nio?e  unDcr  tbe  l^otDec  of  tlje  eiifito?,  tijan  tfje 
©cbolnts. 

'But  tbep  fap  it  Does  not  put  (jini  nio?c  uiiTJer  tbe 
paU3cr  of  tbe  aiQto?,  but  it  toas  intenoen  as  a  jfauouc 
to  bun :,  fo?  a  ifcHoto  ujas  to  baDc  no  appeal  from  tbe 
CommilTlup  to  tbe  ISiiljop,  ano  tberefo?e  fucb  Confent  toas 
ino?c  necclfatp  to  bis  Crpulfion  ^  but  tbe  Eecto?  migbt 
appeal  from  tbe  Conmiiflacps  ©cntcnce  to  tbe  OBii^jop, 
ebeu  tbougb  tbe  CoinmilTarp  baD  tljc  Confent  of  four  fe. 
nio?  jTclloujs,    Co  tbis  31  anftcier, 

P  p  p  Firft, 
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Firft,  €ljfrc  10  ijotOtng:  fa(D  in  tfje  @>tmute  tufjcrc 
the  TSifljop  DotO  Do  It  (jimrelf,  tfjat  tJjcrc  fl)aa  be  an  ap= 
peal ;  fo  t&at  tfje  Ciaiifc  bcino:  relative,  tijc  Confent  feenis 
to  be  impIicD  no  to  eurtp  DfpJiuatlon  of  ttte  Ecao^ 

aiiD  tljm  fuitljfr,  tl)c  Oifito?  ijimfclf,  to  uibcni  tfie 
13oii3Ct  of  ciplaimnff  of  tfje  5statutc0,  toljctc  tijep  arc 
Doubtful,  10  [jibeii  b))  tOc  jfouiiDec,  Ijc  fjatlj  crpoimDcD  tbc 
^cniiing  of  it  to  be  fo  ^  tljcrcfojc  in  tbe  Detp  Sentence 
of  Dep?ibation  it  is  nieiitioncD  to  be  Done  tuitb  tlje  Coii= 
frnt  of  fucb  aiiD  fucb,  being  tde  fcnio?  ifeIlotD0  j  but  tfjat 
fljelue  nt  tfje  fame  €ime  tljnt  Vh  Bury  loag  not  laiufullp 
Dep^ibcD  j  fo|  tbe  Jurp  crp?cflp  finD,  tbat  tljcj)  tucrc  not 
tfje  font:  fenio?  jfel(oiD0,  unlcfs!  tljcp  became  fo  bp  tbe 
©ufpenfion  of  t(ic  otija-^ :,  fjotDCbcc,  it  p|o\)C0  Ije  (jimfftf 
tbonoUt  fucb  n  CEonfcnt  nrcefl'aip. 

BotD  3i  tfjtnk  it  mill  barcij)  be  DcnieD,  but  tbat  a  fufpenDcn 
jFel(oU)  10  a  jfclloiu  ftill  ^  tbe  Rcafon  (0  plain,  becaufe 
tfjece  i0  no  neiy  abmifilon  requifitc  upon  bi0  !He(Io?ation, 
0^  tbe  CfiUinff  off  tbe  ^iifpcnQon  ^  anD  fo  tbep  not  bc-- 
liiij  foui;  of  tbe  fcbcn  fenio?  lcl!otD0,  tobofe  Confent  toas 
baD,  it  U)a0  not  fucb  a  Confent  as  tbe  Statute  tequiceo, 
nnD  confcquentip  tbe  art  tnao  \)OtD. 

3!iD  tbat  tbe  real  fcnio?  jfelloto0  tDcre  t&en  in  tl)z  CInu 
ierfitp  appeac0,  in  tbat  tino  of  tbcni  came  into  tbe  Dall, 
befo?e  tbe  Oifito?,  toitb  tbe  Eccto?,  tubni  be  Delibeceo  tbe 
p?oteffation  to  tbe  dtifito?,  anD  tbep  toiU  be  p?efumco  to 
be  in  tbe  l^lace  of  tbeic  EefiDencc,  tbe  contcacp  not  be- 
ing founD  5  anD  it  fecni0  fo  bp  tbe  Ucrp  Sentence  of 
tbeic  @)ufpenfion,  fo?  tbep  are  fufpcnDcD  fo?  Coiitumacp  ^ 
nnD  if  tbep  baD  not  been  in  tbe  (Uniuecfitp,  tbep  coulo 
not  babe  been  contumaciou0,  anD  tbcn  tbe  Confent  of  tbe 
otbei:  ifoui:  mfgbt  bnDc  been  luififieD  ^  tf  tbep  baD  been  ab^ 
fent,  tobat  neeD  toete  tbfte  of  fufpeiiDing  t\)cw^  to  make 
Eoom  fo?  tbe  four  otbec0  f  befiiie0  tbat  mufl  be  intcnD- 
eD,  0?  elfe  tbe  li>oint  in  tbe  fpecial  GttWi  ujouID  be 
no  l^oint,  if  a  Due  Confent  M$  baD  acco?Ding  to  tbe 
©tatute. 

Cbcrcfo?e  upon  tbefe  ©?ounD0  91  founD  mp  ©pinion. 

Firft,  Cbat  tbi0  being  a  Lap  Co?po?ation,  nnD  a(( 
patters  requifite  to  b?ing  tbe  point  in  Cluellion,  being 
founD  in  tbe  CUcDirt  ^  tbi0  Court  map  juDge  tofjetljec 
tuljat  10  Done  bt  rigfjt  oj  U)?ong. 

2  Secondly, 
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Secondly,  CDat  tfje  C!ifitc?'s  potocr  t0  rcffraineD  bp 
tl)£  @)tatute6  ;  auD  if  Ijc  p?occcD0  contrnrp  to  tDfjat  tfjc? 
Dirca,  Ijis  |3?occrDmn;Q  are  Doiti  niiD  luill. 

Thirdly,  tOnt  tlje  Comiiio:  into  tfic  CoHcffc  in  fticlj  a 
2l9annct:  t!je  i6th  of  June,  fj  concciije  tfjat  to  be  a  (Liiii-- 
mm  ^  nno  if  it  Utce  not  fa  of  it  fclf,  fjc  Oatlj  maDe  it 
Jpatt  of  tijat  of  tfjc  24th  of  |une,  bp  tljc  5!at(jcn  maoej 
ana  fo  it  im  font  ©aps,  U)!jcu  it  (IjonlD  Ijauc  (jao  but 
t'om  at  nioft. 

Fourthly,  €bat  tljc  fclicu  fcnioi  fclloty©  t&at  tofte 
rufpcnUED,  fiill  rcniamcD  iFellotois  j  ano  tljofe  tfjat  con= 
TenteD  to  tljc  D£p?ilJat(on  of  tljc  Ecrto?,  tuccc  not  tijc 
fcnio2  jf£lloiu0  rcQuiicD  bp  tbc  statute  ^  anO  tijccefo^e 
tfjelc  Confcnt  no  toap  rignificant  to  ficengtljEn  tfjc  clifi= 
to^'g  Sentence.    Cljen  confrquentlp, 

Fifthly,  Cljat  tljc  Oifito?  Depn^cD  tbe  Eegoi  bp  ()im-- 
fdf  ano  bis  oiun  potoer,  contrarp  to  tbc  statute  ^  anu 
tbcrcfoje  upon  tljc  iKlboIc,  5l  t&in^  2)?.  Bury  continues 
fiill  Reaor  of  tljE  College;  anD  tjc  iLflTo?  of  tfjc  patn= 
tifi  10  not  fo,  ann  tljat  Stiognicnt  ougbt  to  be  giDen  fo? 
tfje  Defenuant. 

Chief  Juftice  Holt.  3i  tcfll  piit  tlje  Cafe  as  fto^t  as 
31  can  upon  tlje  Ecco?D  -,  anu  it  is  t&US,  Exeter  College 
in  Oxon  tons  fciUnOeD  bp  William  Stapleton,  tO  COnfift  Of 

a  Eccto?  ann  €)Cljolar0 ;  bp  tlje  statute©  ano  Conftitu* 
tions  of  tl)E  College,  tlje  nsiUm  of  Exeter  fo?  tfje  Cime 
bcinit  i0  appointco  Oifito?,  anO  tlje  Cinie  10  fet  toljcn  be 
l^alf  i)if:t ;  at  tljc  Eequclt  of  tlje  College,  as  often  as 
tljep  tbinH  ccquifite ;  anO  t»ttbout  fuclj  Eequeff,  once  in 
fibe  i^iaig  ex  officio  •,  tijen  it  is  oiccaco,  tljat  in  Ijis  m^ 
fitati'on,  be  map  p?oceeO  to  tbe  Dep?iuation  of  tlje  Eeao?, 
0?  to  tlje  epulfion  of  tbe  @)Cbolai-0 ;  tben  tbere  is'  a 
Clualifiration  cf  tljis  poxcec  bp  tbe  particular  t(Ho?os 
of  tlje  S)tatute,  Si  tamen,  &c.  be  fijall  fljEti)  to  Ijim  bis 
Ctlnic  5  ano  if  Ije  cannot  piobablp  mafee  out  bis  31nna= 
cence,  tOen  be  map  oepjiue  Ijim,  dum  tamen  ad  e)us,  &c. 
tbere  Cjall  be  tbe  Confent  of  four  of  tbe  fe^ien  fenio? 
g)CbQlars  i  tljcn  tOe  Statute  goes  on  furtbcr,  tbat  if 
tlje  Eecto?  be  cenio\jEO  bp  tlje  'Bifljop's  CommtlTaip, 
Etiam  Confentientibus  four  of  t&C  UMzn  fClUO^  ifellOlDSj 

Oe  map  appeal  to  t[}c  O^ifljop* 

p  p  p  2  E&cu 
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COfn  tijcce  10  nnotfjct  Statute  tljat  DotD  fijcui  fo? 
tDljat  jfaiiU0  anD  Crimea  Ijc  fljall  be  Dcp?i\)cU,  malfinff 
0?  alienation  of  tfje  Ecljcmifs,  o]  (5f(Dt>s  of  tbe  CoHefye, 
amiltetp,  anO  fonie  patticiMar  aTOinsS^  tijcn  it  fljctos  m 
Q9etboD  tfjat  fljall  be  taken  againft  Dim,  toljen  tljcp  oa 
p'^oceeD  to  Dcpiibation,  tljat  10,  uittljin  fifteen  iDa^h  af. 
tec  tljc  fact  committed,  be  fljall  bp  tlje  Colleffc  be  annio^ 
nifljeri  to  tcGgu  ^  tbcn  tbci»  are  to  applp  to  tfjc  ISifljap, 
nno  tben  if  fo  be,  be  be  conbicteo,  tlje  :J3ifI)op  o]  Jji0  Pli- 
cae map  pjoceeti  to  Dcp^ibc  Dim. 

Cbcce  toa0  one  Coimer  tbat  tong  a  ©cbolar,  U)n0  cjc- 
pelleD  tlje  College  fo?  Jncontincucp  ^  againit  tbi0  Crpul' 
fion  be  tiotb  appeal  to  tlje  isinjop  in  March  1690.  upon 
tbe  appeal  tlje  'Bifljop  giant0  a  pactictilac  Commiflion  to 
ID?.  Mafters,  to  citaminc  tbi0  3ppcal  5  be  tyoco  into  tlje 
College,  ano  U$  p?oceetiing0  ace  founo  in  tlje  ClecDid:, 
anu  totlj  reuerfe  tbe  Sentence  of  €]epulfion,  nnu  tcliojc0 
Coimer  to  l)iti  €)CljOlatnj(p. 

after  tbi0  tlje  TBilljop  appoint0  a  ^Tifitatiou  to  be  DflU 
In  tljcCljapel  of  tbe  College  tlje  i6th  Day  of  June;  ar 
cojuinglp  tben  tlje  'Bifljop  come0,  tbe  Cbapel't)cD?0  ace 
f^ut,  t&e  Eeao?  anti  ^cbolar0  tooulti  not  open  tlje  Dm?, 
but  p?otea  in  tbe  Area  againft  tbe  (Ltifitation  ^  tbe  Oifito? 
call0  obec  tbe  jSamc0,  onb  ftueac0  one  to  piobe  tOe  @um« 
mon0,  aiiD  goc0  atoap  toitbout  Doing  anp  Cbing  mo?e. 

9ftcc  tlji0  tbece  i0  anotbcc  (Llifitation  appotnteO  in  tbe 
Hall  tbe  24th  of  July,  at  UJbicb  Cimc  be  come0,  anD  Di' 
hero  p?otcftation0  ogainft  tlje  CJIfitation  arc  mabe  ^  but 
fje  p?ocecD0,  call0  ober  tbe  Jl5anic0,  cc!jiffer0  tbe  aa  of 
tbe  i6th  of  June;  anD  upon  febcral  fillacningg  to  appear, 
D?.  Bury  anD  otbec  of  tbe  Jf ello^0  refufcD  to  fafjmit  to 
tbe  Oifitation,  anD  are  p?o!iounccD  coniuni;ie!cu0  ^  tbe 
•Bifljop  fiifl  boibeD  D?.  Hern'0  ]plac£,  anD  fufpcnDcD  fibc 
of  tbe  fcnio?  jFclloU)0  5  anD  afiertotirD0  luitb  tlje  QLow 
fent  of  four  of  tbe  fenior  unfufpended  Fellows,  Dep?ibC0  tbC 

Kcrto?  iD?.  Bury,  tljat  Sentence  of  Dep2ibation  being 
tbu0  gfben,  tlje  College  p?ocrcD0  to  a  neiu  €leaion,  auD 
Do  cica  %2.  Painter,  tobo  Dotb  foin  in  tbe  leafc  to  tbe 
lS>laintiff  ^  upon  \D\)itb  tljid  Ssion  is  b?ougljt. 

BoVd  tbe  Queftion  i0,  Klljetbfr  tbi0  Sentence  of  ^c= 

pnbation  tlju0  gibcn  bp  t(jc  aifito?  agalnft  Dh  Bury, 

Dotlj  make  tlje  EcaEo^fljip  of  Exeter  College  boio  a0  to 

4  bini  ; 
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f)im  ^  ann  fa  confequentlp  gitiesf  Cltle  to  tlje  tctTai  of 
tfjE  jaiatntiff. 

£0y  Brothers  fjaiic  all  gtucn  tfjcd*  ©ptnionsi  tljat  tfjf«s 
Sentence  of  Dcp?i\)atton  iis  a  Uoid  ©cutence,  tljat  D|. 
Bury  continues  Eccto?,  ano  tijat  tlje  Ecgo?p  igj  not  Ijoin 
tp  tlje  ©Entente,  anti  tljat  Judgment  ougljt  to  be  giueii 
fo|  tljE  DcfcnDant.  31  mult  ctniie  Ica'jc  to  Uiffcc  from 
tl)fni  in  tfeis  Cafe,  fo?  3!  am  of  ©pinion,  upon  t!)isi  Oec* 
met,  JuDgmcnt  ougOt  to  be  giijen  fo?  tlje  painttff  5  anti 
tljat  tDis  Dep?tljatiou  bp  tl)e  aifito?,  10  a  g03D  Dcp|iba« 
tton  to  DotB  t&c  Eeffo?p. 

SDc  Queftions  tljat  31  niafee  (n  tbis  Cafe  are  tut  tm : 

Clic  Firft,  atlljctOcr  o|  no  bp  tlje  Canaitutioii  of  tbtjs 
College,  tlje  Bidiop  of  Exeter  had  Power  in  this  Cafe  to 
give  a  Sentence  ? 

Clje  Second  10,  ©uppoftng  Ije  IjaD  fuclj  a  19oluer,  Whe- 
ther the  jiiftice  of  this  Sentence  is  examinable  in  this 
Court  upon  this  Adion  > 

3nii  31  am  of  Opinion,  tljat  tijc  "Bifbop  Ijati  \domt 
hp  tfjc  GTonnitution  of  tlje  College  to  giue  a  @)entence ; 
and  IjaDing  tbnt  potoer,  tlje  3Iuttice  of  tbat  S»entcnce  10 
not  to  be  epmineu  in  a  Court  of  lato  upon  anp  Saion^ 
concerning  tlje  Tifljop'g  ipotoec  tbete  fjabe  bmx  feue-- 
ral  Cfjing^  faiD,  luljicD  31  tnouin  tafec  fome  iSotice  of : 
9nti  tlje 

Firft  Cljing  (0,  Klljat  Cime  Ijc  fjatb  bp  t&e  Conffi'tu-- 
ticu  of  tlje  College  to  make  6(0  (Uifitatton  ^  anD  31  Do 
agree  Ije  can  make  bt0  (Iltfitation  but  once  in  fibe  ^ear0, 
unlcf0  Ije  be  calleD  bp  tlje  Eequcft  of  tlje  College  5  antJ  (f 
{je  ccme0  uncalleD  uitljin  tbe  fiDe  f eat0,  bt0  ([lifitatioii 
toculD  be  boto  ^  ant)  if  be  gabc  tbcn  anp  @)entence,  it 
luoulDbea  mete  iSullitp  :  'But31  Ijoio  tlje  (Ilifitation  tlje 
24th  of  luly  a  gCDti  Clifitation  •,  anti  confequentlp  tlje 
g^entence'giben  iFpon  it  10  gooD,  Ctuo  Cljinga  ace  faio 
flgainll  it. 

Firft,  a  Clucflion  i0  raaue,  ffillbetljcc  D?.  Mafter's 
Coming  in  March  to  eramine  Coimer's  Appeal,  upon 
tlje  atfttc?"0  Commiinon,  tocre  not  n  eifitation  i  :j  tljinli 
tljcre  10  no  Colour  in  tlje  CClojlD  tljat  it  fljoulD  be  a  Clifi- 
tation. spp  Ecafon  10,  becaufe  it  tun0  a  Commiifion  upon 
a  particular  Complaint,  mabe  bpa  ftnglc  c^epelleD  jFcllotij, 
fo?  a  particular  ^Irong  ann  3injurp  fuppofeD  to  be  bone  ta 
ijim  3  anb  not  a  general  €l)tng :  Colmer  complains,  tbac 
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l)e  tuajj  crpellctJ  tDttliout  ^t(!  Cntife,  nnU  fccl'.s  to  tOe 
23ifito?  fo?  3SEt)?cf0,  tfjcp  erpcllins:  fjim  fc?  ^^IncontlnenciJ, 
tofjcccaji  Ije  tljoiigljt  (jimfclf  (nnocnit,  aiiD  tfjc  (litfito? 
(niDEi  Ijtgi  Conimiflarj)  to  eranilnc  tljiis  particular  Matter. 

Boti)  tljoiigl)  a  Ql'ifito?  bE  rclti-flinctJ  bp  tijc  Conftltti- 
tionp  of  tljE  College  fconi  utrstfnn;  ex  officio  but  oiicc  tit 
mz  f  enrg,  pet  as  Slifito?  fje  Ijntfj  n  flaiicmo;  confianC 
gutbo?itp,  at  all  Cinics  to  {jcnt  tlje  conipiaiius,  niio  ic- 
ti^cfis  tlje  ®?ieuancc0  of  tlje  pntticiilac  cpembrrs  ^  tOi^t  in 
tljc  pjopec  OflBce  of  a  (Llifito?,  to  tcliclic  anO  tiEtccmmc 
all  Differencrs  bcttoccn  tlje  95Enib£t0  ,  anD  tljis  appcav0 
upon  Littleton  0  Cafe,  Sea.  1 36. 

9nD  fo  it  toao  Ijc!D  in  Appleford'fi  Cafc  in  this  Court, 
li)I)o  toas  crpellEti  upon  tbe  liUe  SDccafion,  a0  Colmer 
toas  j  IjE  appealcD  to  tlje  TBIdjop  of  Winton,  luljo  toajj 
tlifito^  ^  anD  fjE  confiiniED  tljE  €icpu!Iion,  ano  IjcID  it  to 
bE  0OOD  upon  tlje  Sppcal,  foi  it  i0  a  flanuiiig  conaant 
^nrtsDIrtion  tljat  tlje  Clifito?  Oatlj  -,  viiiting  is  one  Ad  in 

UjIjIcD   IjE  is   limlttEtJ  as  to  ^tniE  5  but  hearing  Appeals, 

nnD  rED?CinnQ:  CpJiEtianccG  is  bis  proper  office  and  Work. 

3It  is  tfjc  Cafe  of  all  tlje  Bifhops  in  England;  tIjEp  can 

iifit  bp  tbE  lato,  but  once  in  time  fears  5  but  tbcit 
Courts  arc  altoaps  open  to  bear  Complaints,  ann  Detec^ 
mine  appeals  5  fo  tOat  tbougb  tlje  TSinjop  bcrecan  Diftt 
but  onCE  in  fiue  fears,  unlefs  calleD  ;  j^et  Ije  bas  a  poiner 
ann  3ut&o?itp  to  bear  aiip  Difference  bettoeen  tbe  0^ei«. 
bers,  nnD  reD?efs  anp  particular  3^n{nrp  at  anp  Cinie. 

Cbcn  tljE  nert  Cbintj  to  be  confiDcreD  is,  CCLlDetDer 
tobat  teas  Done  tbe  26th  of  June  uias  a  Oifitation  j  noiu 
tbctE  is  no  ClucRion  but  be  intenDeo  to  l;iTit  tDcn,  ano 
came  tbere  to  p^ocecD  in  tbe  cllifitatioii,  bnt  thcp  luoiilo 
not  let  biin  come  into  tlje  Cbapel,  cubere  be  b<iD  appoint^ 
ED  it  to  be  bclD  :  3ft  is  tbe  firanccft  Conaruffioii  tben 
tljat  can  be,  to  conRrue  biS  Ccmino:  tbere  to  be  a  Oifi' 
tation,  0?  to  amount  to  anp  fucb  Cbuiff.  It  appears 
be  DiD  not  anp  M  but  callcD  oDcr  tbe  jOames,  anD  all 
tbe  Ecafon  in  tbe  tOojlD  be  IboulD,  to  fee  luijo  tt  loas 
tljat  binD^eD  bim  from  bifitino;. 

"But  tbcn  tbrp  fap  after  tbis  be  maDe  an  Za,  be  aD-- 
nn'ntllKD  an  Oatb  at  tbat  Cime  ^  but  lolicn  be  came  in 
July,  be  maDe  an  Oct  of  it  ^  tljctefo^e  (faps  mp  Brother 
Eyre  tbnt  fits  nE?^t  me)  tfeis  is  a  Caciuns  tbe  Slifitntion 
in  June  to  tljat  of  July,  anD  t()eu  tljc  Clifitation  contt* 
4  nueQ 
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it'jca  nv.id)  (onpc  tfiast  \sH  intcnoetii  nap,  tfjaii  it  Ctm 
continue  Op  tljc  ConSttiutoii  anu  Statutes  of  t{je  Cul^ 
ictrc,  f02  it  13  tiKtcbp  to  ccafe  in  tlnzt  Dtip0. 

Cru!p  3  makt  n  quite  otljcc  Conrtruitioii  of  it ;  \v\)m 
in  luas  Iji'ao^eo  in  lune,  anO  maUcs  an  SJct  of  tlji$;  at  im 
Clifitatian  in  fuly,  tljat  tuas  onlp  in  o?Dcc  to  Ijis  Calling; 
ti}£m  to  account  f02  tljeii*  Coiitumacp,  as  a  Jfault,  ano 
to  b^iwij;  tocm  in  JittJjymcnt  at  dis  (LUfitation,  it  isJ  m 
inoK  to'an  takinn;  an  ^tfioayit  of  tije  ^SccUice  of  W  €(= 
tiUion. 

ap !  isut  noui  fjc  IjatD  appointcti  anotljcc  e;lifitation  to 
be  {jclD  in  tlje  l^?M  -,  tuljat  cat!)  tOat  alter  tbe  Cafe  f  no= 
tOiiifl:  at  ail  •,  it  loas  before  no  Vifitation,  tlj^ouijlj  tOcic 
©bitruftion,  anD  tljat  inae  one  Clnno;  Ije  luaulD  call  tljem 
to  account  foj,  anU  collect  tljem  to?  tljeit  bintiHuQ;  &tni 
from  pcrfo?minij  lys  QJifitation  acco?Dtnij  to  appointment  5 
nnD  It  looulD  be  tijc  ftiangeff  Conffcuction  tljat  eUcr  toas 
niaoc,  tljat  iDl)cn  be  nefignen  Ijig!  CItfitation  in  tlje  CDa^ 
pel,  but  uiaei  Otnu^cB  bp  tljetu  Queans,  tbat  Jmpcmmcnt 
fljoulD  amount  to  a  Clifttation  ^  nnD  it  tuoulo  be  a  ffrangc  ^ 

efcape  fo?  tijcm,  if  tbep  fljoulo  bp  tbcir  foimec  Contu- 
macp  get  off  from  being  fubjea  to  a  true  (atfitation. 

€lit  ncrt  COmg  to  be  confiDcreD  is,  tobat  arifctf)  upon 
t[)C  ConfttllCtion  of  tlje  ©tatllte  de  l^rivanone,  iDbctbec 
tbcic  10  a  Beccmt?  tljat  tbcrc  fljonlti  be  a  Confcnt  of  tljc 
four  fenio?  jFcllouig,  to  tbc  Dcpjiijation  of  tbe  KeSo?  -, 
fo?  if  tbere  torn  fucb  a  JEJeccmtp,  ano  fo  Directed  bp  tlje 
©tatutcs  of  tbe  jFounticr,  31  mnft  agree  tbis  5S)cntfnce 
IjaD  been  a  Bullitp. 

a^ut  as  tijis  statute  is  frameU,  3  conceibc  ft  is  not 
nccelTacp  but  tljat  tbe  TBiajop  Ijas  a  potocc  to  Depiibc 
fjim,  tbougb  tbep  concur  not. 

Firft  bv  tlje  statutes,  tbe  TBifljop  of  Exon.  fo?  tlje 
Cinif  being,  is  mane  ibc  o?uinarp  Gifito?  of  Exeter  Col- 
lege i  nuD  31  take  it  to  be  clear,  tbat  tobcte  anp  one  is  2li» 
fito?  of  a  College,  be  bas  ftill  anU  ample  potoer  to  tse. 
p?fbe,  ann  omobc  anp  Member  of  tbe  College  quatenus 
Vilitor. 

Secondly,  Cbetc  is  an  ecp?efs  potoer  giben  to  tbe 

'Biiljop  to  piocceo  to  tbe  Dep?ibatiou  of  tbe  Eecto?,  02 

tbe  Crpuifion  of  a  €)Cljolar  -,  anu  tDis  in  Dis  (liifita- 

tion.    015ut  notu 

Thirdly, 
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Thirdly,  cTonficct  tljcfe  qualtfpinQ;  mom,  CODctljEC 
tijc  O5ifl)O0'6  jaotocr  as  to  tbc  Ercto?  be  tcfJramcD,  to  be 
to(tl)  tljc  Coiucnt  of  t!}e  font  fcmo?  JFEHo\r0  ;  tfje  mom 
ore,  Si  tamen,  &c.  ^uiD  3  tDOUlD  ObfetDE  it  10  Depri- 
vatio  as  to  tijc  Ecctoj,  ano  Expulfio  as  to  a  ^cljolar  ^ 
nno  tljougl)  3  Do  agtcc  tlK  c:Oo?D0  as  to  real  ©enfc  ace 
fynonymous,  pct  bp  tijts  @)tntiitc  tlje])  acE  Differently  ap^ 
pli£D :  Z\m  it  faj'S  if  tbe  OSifljop  Do  p?ocEeD,  &c.  tijat 
onlj)  relates  to  tlje  ©cljolae,  becaitfe  tlje  motQ  tljEtE  ufeD, 
Expuliio,  Dotb  cnlp  relate  to  iIje  KEmobal  of  a  8)tl)o!ac 
all  along  ;  anD  it  is  tmpofllble  it  tljoulD  relate  to  tlje 
5Kerto?,  fo?  tljcn  Ije  nuifl  conCEiit  to  Ijts  oiun  Dtp?ilja= 
tton,  fo?  Oi0  particulnr  Coiifcnt  is  rtquireD  aiiD  meri' 
tioncD  5  anD  it  is  impoflible  to  imagine  fje  fljoulD  fo  con« 
fent :  33n  tfjis  l^IacE  tbc  Confcnt  of  tb?ec  of  the  fouc 
fenio?  jfellotDS  is  not  to  Do,  toitljout  tljere  be  tlje  ConfEnt 
of  tljE  Eecto?. 

TBut  tben  tbc  fubfequent  moM  are,  €f)at  if  tbe  Eec= 
to?  lie  Dcpji^cD  bp  tije  15injop's  CommifTarp,  altbouglj 
four  of  tbe  fenio?  jFelloUis  do  ccnfent,  be  map  appeal  to 
tbe  15ifljop  ^  tbc  Eeftc?  batb  tbat  lifaettp  if  t&e  ISiiljop'S 
Commilfarp  DEp?ibE  bmr,  to  appeal  to  tbe  Clifito?  bimfelf ; 
but  tobere  arc  tbEte  anp  motos  tbat  ab?iDo;E  tbc  T5tfljop's 
oton  potoEt :  Cbe  Commiffarp's  potoet  feems  to  be  n- 
b?tDgeD  b^  tbefe  {[OOJDS,  To  have  their  Confent ;  anD  pCt 
tbat  is  but  bp  ^implication  ncitljcc  ^  but  tbe  Statute 
Ijatb  appointeD  no  Cluaiification  of  tbe  13i(I)op's  potoer. 
fipttt  ate  e):p?cf0  0:ic?Ds  tbat  be  map  p?oceeD  to  tbe  De= 
pnbatton  of  tbe  Eccto?,  not  onlp  bp  tbe  general  mom 
of  making  bim  Clifito?,  but  bi^  particulac  CHo?D6  fo?  tbat 
putpofc  (n  tljc  ftetp  ©tatute  ^  tljcn  pou  mud  fl)ctD  fome 
otbcr  COo?DS  to  qualifp  tbis  Ipotocr,  ano  3i  fo?  mp  part 
can  finD  none ;  3  can  fino  fome  tbat  qualifp  tbc  QTommif' 
fariE0,  but  none  tbat  rtacb  tbe  'Bifljops. 

it  IS  objected,  ^bat  it  is  \ie\:^  unrEafonabIc  to  imagine 
tbe  jfounDer  OjoulD  gibe  a  greater  autbo?itp  to  tbc  aift* 
to?  oUEc  tbe  EeSo?,  tban  tbe  ©cbolars. 

Cbe  Clueftion  is  not,  mm  to  as  reafonable,  o?  fit 
fo?  tbe  JfounDer  to  Do,  but  tobat  be  fias  Done  ^  (Upon 
CliElD  anD  perufal  of  tlje  €)tatutes,  ©uppofe  Oe  Dotfj 
gibe  tbe  T5ifl)op  fucb  an  abfolute  9utbo?itp,  it  is 
not  in  out  potDCt  to  controul  it,  fo?  out  imagincD  an- 
2  rcafonablenefs  h 
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teafonnljlenefjai  5  fo?  Ije  (jaTJ  fuc&  an  autfion'tp  aim  Jnterea 
efmfcif  in  tuljat  tua0  of  Ijis  otnn  Creation,  a0  tfjat  fje 
migOt  iiiuea  Oim  toitfj  anp  ]po1cott  o\Jtt  it,  tDat  6e 
plcafeD  to  gilJE  Ijim. 

^nD  it  is  to  be  fupporeH  if  Ije  Ijatb  tione  fo,  tijat  fie 
ijaD  fome  Eeafon  fo?  Doinu  it,  t&onglj  if  fje  (jafi  not,  it 
iS3  not  matcrinl,  fjig  asilill  is  Ijis  Eeafoit,  in  Hifpofing:  anD 
o?Dering  W  ouin  ^  ano  it  id  not  cnougO  in  out  Isomer 
to  tahc  atoap  t&iiS  9utljO|itp  from  Dim,  becaufc  m  tljinfe 
it  unccnfonalile. 

Cljen  confiDcc  tfie  Eeafo?  IjatD  a  isencfit  t&at  t&e  %ci)a> 
lars  \mu  not  ^  fo?  if  tlje  Comnnlfarp  Ijifit  tijc  Colleffe, 
and  Depjiue  Dim  toitD  tDe  Confent  of  tDe  font  fenio? 
jFelIoU)0,  DC  map  Daue  an  Appeal  to  tDe  'BilDop,  but  tDc 
@)cDo!ar0  can  Da^e  no  fitcD  Appeal  5  anD  It  map  be  tDe 
iFounHer  tDougDt  fit  to  truff  tDe  Eecto?  luitD  tDe  Bifhop 
alone,  a$  fenotoiuff  De  tnoulD  take  mo?e  Care  of  tDe 
|)eaD  of  tDe  CoUcgc,  tDan  De  tuouio  of  tDe  infetio?  ^em-- 
ber0  of  it* 

TBut  after  all,  31  fap  apin,  tuDo  Imoto0  toDat  Eeafon 
a  ^an  map  Dane ;  clierp  £^an  10  S?9afler  of  Di0  oton 
CDaritp,  to  appoint  and  qualifp  it  a0  De  pleafe0 :  BoMa 
if  fo  be  tDe  Biihop  of  Exeter  be,  Dp  tDe  S)tatute  in  ck- 
P?ef0  moins  made  CXiUtoi  of  tDe  College  bp  tDe  foun- 
der 5  and  fince  De  Da0  by  e]rp?ef0  Uloins  giuen  Dim  a 
Potoer  to  proceed  to  tDe  Dep?ibatfon  of  tDe  Eeao?,  and 
tDere  ace  no  moins  to  lePfentDat  potoer  ^  31  toouID  fain 
Itnob)  DoU)  toe  can  make  fucD  a  Conitruaton  a0  to  limit 
tDi0  Potoer  to  tDe  Confent  of  four  fenio?  jfeHoto0,  be= 
ceufe  it  10  faid  De  map  appeal  if  tDe  Commlflarp  do  it, 
tDougD  tDep  do  confent  ^  befide0  tDat,  a0  %  faid,  it  dotlj 
not  erp?enp  fap,  tDe  CommilTarp  fljall  not  dep?ibe  Dim 
tDitDout  tDe  Confent,  but  onip  De  map  appeal,  tDousD  De 
fljould  do  it  toitD  tDeit  Confent. 

^0  tbat  3i  tDink  upon  tDefe  Statutes  in  tDi0  Cafe, 
and  by  tDcfe  Conaitution0  of  tDe  College,  tDe  "BilDop  be- 
ing mate  eiifito?,  and  Datiing  3utDo?itp  to  dep?ibe  Dim, 
toitDout  Dabtng  anp  Clualification  of  tDat  3utDo?itp,  De 
migDt  proceed  to  dep?ibe  Dim  toitDout  tDe  Confent  of  tDe 
four  fcnio?  f  ellotos  ^  tDo'  31  do  agree,  if  tDcir  Confent  Dad 
been  necelTatp,  tDe  ©ufpcnfion  dotD  not  make  tDem  no 
f  elloto0,    during  tDe  ©ufpenfion*    31t  i0  onlp  an  3m= 
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pcBlnifr.t  to  tljfin  from  fitjoplng  nnp  'Benefit  fiom 
tljcir  ©tfice,  fcut  it  tnnUcg  no  (Ilaciiiicp  of  tbe  Office  at 
ai!  5  fo?  if  n  i@im(tcc  be  fiifpenncD  Ducino;  tljc  S^iifpen- 
fion  tfjc  15)lacc  10  full  ^  niiD  if  t(}c  Ecao?  lino  bccu 
rufpfnDf&,  tlje  Rcfto?p  (jaD  bent  full,  ano  Ijc  migljt 
Jjauc  tttaintatneu  an  Affize,  ann  be  is  as  niticlj  iacao?  as 
before  i  antJ  tljen  if  a  fufpcnnct)  ifcUoUj  reniatii0  a  jTtl^ 
lotD,  tijf n  if  it  tDcre  nccElfari)  fo?  tijcm  to  confcnt,  fticlj  n 
jfclloti)  i0  no  nmc!)  inipoUictEH  to  confcnt,  as  cbcc  Oc 
luas  ;  but  3  tijinh  it  tons  not  at  all  ncccirarj)  as  tijis 
Caff  10. 

€fjc  ncict  13cint  \^  no  tno^c  tban  tbis,  llWiXnt  0?  no 
[fuppofing  tijc  'Bifljop  l)a0  an  $lntl)o?itp  to  DcpjjUf,  anti 
l)C  notl)  bp  €>cntcncE  tifp?it)E  Dim]  tljc  Jnftice  of  tIjis 
sentence  be  examinable  in  anp  of  tbe  Courts  in  Weftmin- 
fter-Hall?  i;Oat  IS, 

Firfk,  jTObctfjer  tbe  ^nfHciencp  of  tfje  Sentence  as 
to  tfje  Caufe  be  cjcammablc  in  tlje  Common  Law 
Courts  ?  3nD 

Secondly,  ^Hjetljct  tbe  €tiit|)  Of  tfjat  Caufe  [fuppofe 
it  be  gooD  ano  fnfficient  to  groiuiD  t[)c  ©entente,  if  true,] 
can  be  enquicco  into  bete  ^ 

3nD  %  tbinh  tbe  SufRcicnep  of  tl)e  g>entence  is  nebet 
to  be  callcti  \\\  €\ueflton,  no?  anp  Cnquttp  to  be  made 
bete  into  tbe  Eeafons  0?  Caufe0  of  tlje  Dep^ibationS;  if 
tbe  Sentence  be  giben  bp  !jim,  tubo  is  tbe  p^opet  (liifito?, 
cteateo  fo  bp  tbe  f  ounOer,  0?  bp  tbe  lato,  ^m  l^ali  ne« 
i)et  enquire  into  tbe  (Halibitp  0?  ®?ount)  of  tbe  €)Entence  ^ 
anb  tljis  toiil  appear,  if  tuc  conOncr  tbe  Eenfon  of  a  (Ilifi- 
tc?,  bctu  be  comes  to  be  fuppo^tcH  bp  !autbo?itp  in  tbnt 
Office :  9nl)  noiu  toe  are  to  confiDet  tbat  tbcre  are  in 
Hato  ttoO  @0JtS  of  Corporations  aggregate  of  many,  fucFi 
as  arc  fo?  }^\.Mik  ii^obernment,  ano  fucb  as  ate  f02  pji. 
Ijate  Cbaritp  5  tljofe  tbat  are  fo?  publick  t^oUcrnment  cf 
a  Coton,  Cttr,  ^pflerp,  0?  tbe  like,  belnu  fo?  publick 
Slobantage,  are  to  be  goterneD  accojbiiig  to  tbe  X'.atos 
of  tbe  Lano,  not  fiippo?tablc  bp  anp  p?iUiite  ©tatutro.  cj 
Conftitutions,  but  fubiea  to  tbe  Uatos  of  England,  ano 
to  be  regulateb  nnti  refojincD  bp  tbe  3!u(l(cc  of  VVeftmin- 
fter-Hall ;  of  tbcfc  tbctc  10  no  pnrticuhic  p^ilhite  jfonn- 
Her,  anb  confrqtientlp  no  particular  p?iUatc  (Tlifitojs  ^ 
tljcrc  are  no  13atron0  of  ttjcfe,  tbrp  cnip  fubfifi  bp  Oir' 
4  tue 
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ttic  of  tlie  lying's  lLcttci:0  )9atent0,  ano  are  fuppojten  b}) 

r{)£  Cl^EtljOUS  Df  £aiD» 

Cljcccfo^e  If  n  Corporation  be  niaoc  fo?  tlje  ptibUcfe 
OSoUcriimcnt  of  a  Cotoii,  0?  Citp,  atiD  tljfre  is  no  l?ro-- 
Difiou  tu  t!je  COactEcs  ()Oiu  tljc  ©ucccfiion  fljall  conti-- 
nuc,  tlje  laVD  fuppJictlj  t|)c  Defca  of  tljat  Conftltution, 
anB  fap0,  tt  (ball  be  bp  (Election  of  ^apo?,  aiorrmeu, 
Comnion  (i:ouncl!,  ann  tbc  like  5  anO  fo  10  tljc  Cafe 

(n  I  Roll,  Abridgment  515. 

ISut  pnbatc  ano  particular  Corporations  for  Cljaritp, 
fouuDcD  aiiD  EubotufD  bp  pribate  ]pcifou0,  arc  fub|cct  to 
tlj€  pribate  tJ5obecnnient  of  tljofe  lubo  rrcct  tbeni  ^  anD 
tijcicfore  if  tber£  be  no  ^tStor  appointcD  bp  tbe  f  oim= 
Dfr,  3  am  of  C>pinion  tijat  in  all  fuclj  Cafes  of  Eleemofy- 
nary  Corporations,  tfjc  latD  DOtl)   appoint  tlje  JFounDec 

anO  bis  %m8  to  be  Clifitors  5  tl>e  irounocc  ano  bifi 
Ji)rir0  arc  li>atron0,  aiiD  not  to  be  ^iimn  bj?  tije  CoiU' 
luon  knouin  LatD0  ano  Eu!c0  of  tbe  lliingDotn  j  but  fucfj 
Corporations  are  a0  to  tbcit  otnn  Siffaii'O  to  be  gobermro 
bp  tbe  piJtticuiar  taios  auD  Couaitution0  afllgncD  tbem 
bp  tl)c  jfounner. 

Jit  teas  inbcED  fait?,  tbe  Common  JLatio  Dotb  uot  ap- 
point a  atfitation  at  all ;  31  tell  ym\  3!  am  of  anotbec 
©pinion  ^  tljc  Laia  Dotlj,  in  Dcfea  of  a  particular  ap^ 
potntmcnt,  inaUe  tljc  jf  ounOer  2iifitor  --,  anH  it  10  not  at 
1)10  pcaiuie  iBbetljcr  tbctc  ajall  be  a  aifitor  or  not  -,  but 
if  be  is  filent  bntino;  iji0  otun  Cime,  tbe  Eigbt  mil  IK- 
fccnti  to  1)10  pciv3  ^  atiD  fct  fo  appEar0  bp  tbe  Cafe  in 
Yciverton  65.  a«b  2  Cro.  60.  toberc  it  i0  abmitteb  on  all 
fiJiinns,  tbat  tbc  jFounbcr  10  patcon,  anO  a0  ifounbec  10 
ClifiCor,  if  no  particular  Qifitor  be  affifineD  ^  ano  fo  8  Ed. 
^.  70.  ano  8  Afl.'  29.  %^  tijat  13atronage  anD  Oifitatian 
are  necciTarp  Confeq«cnt0  one  upon  anotbct  5  for  tW 
btfitatorial  [i)ottier  tons  not  inttoonceO  b^  anp  Canon0  c? 
Confiitntton0  CcclcfiafficaU  (a0  toa0  faio  bp  a  IcatncD 
^Scntlcman,  toDom  3  babe  in  mp  Cpe  ui  W  3i-ff«inent 
m  ti3!0  Cafe)  it  i0  an  appointment  of  iLato  ^  it  arifetb 
fiom  tbe  Iprcpertp  \iiW\)  tbe  jFounOcr  bab  in  tbe  lanos 
aOtgneo  to  Oipport  tbe  Cbantp  ;  ano  a0  be  i0  tbe  ^iitbo? 
of  tbe  COnritp,  tbe  la\x)  ffibe0  bim  ano  bis  imi&  a 
iJifUatoriai  poUjer,  tbat  i0  an  3utboritp  to  infpect  tbcic 
!affiou0,  ano  regulate  tbeir  'Bebabiour  as  be  plcafctb  5 
for  it  10  not  fit  tbe  Q3cmber0  tbat  ace  cnooiucD,  anO  tijac 
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Ijafte  tfje  COatitp  beKotoen  upon  tDem,  a)oulti  be  left  to 
t&cniffH)E0,  but  putfue  tlje  3lntent  ann  Dcfign  of  fjim 
tijat  bcftotocD  It  upon  tljcm, 

BoU)  inDceD  tuljecc  tlje  l;3)oo?  ntc  not  fMCo?po?nteii  (tDep 
lul)0  nee  to  batte  tfje  Cljaritp)  but  ;a:ruaec0,  ncco^Ding:  to 
tbe  Cafe  in  10  Co.  tbece  (js  no  Difitato^tal  15oU)er,  be-- 
caufe  tOe  Jntecelt  of  tbe  Eeuenuc  10  not  uefletJ  in  tijcm  5 
but  tobcrc  tljEp,  tbat  ate  to  cniop  tbe  TSenefit  of  tbe  dEDa- 
titp,  are  inco?po?atcD,  tbece  to  p?eDcnt  all  peructtlno;  of 
tbe  Cbarttp,  tbcre  (0  b^  Lato  a  tjifitato^tal  potocc  ^  ann 
ft  bcino:  a  Cteatuce  of  tbe  jrounticc'0  oiun,  it  10  all  tbe 
Ecafon  In  tbe  moilXf,  be  and  Ijis  I^eir©  ajoum  baiJe  t|)at 
Potoer,  unlef^  tbep  pleafe  to  DeuolDe  it  elfetubece. 

%l\  out  OlD  T5oob0,  Deprived  b})  Patton,  anU  Deprived 
bp  aifito?,  arc  all  one ;  fo?  it  10  a  "Benefit  tbat  naturallp 
fp?lng0  out  of  jFounnation  ^  anO  it  i0  in  bl0  potoer,  if  Ijc 
toill,  to  ti:an0fci:  it  to  anotbei;  •,  nuD  lubeu  be  batb  fa 
none,  tbe  otbet  tuill  baUe  tbe  fame  Eig&t  anD  Qutbojitp 
00  tbe  iounbet:  bimfelf  ban. 

Boto  tbcre  i0  no  manner  of  Difference  bettoecn  a 
CEollege  anD  an  ruofpital,  crcept  onlp  in  Degree:  an 
|)ofpital  10  fo?  tljofc  tbat  are  poo?  auD  mean,  anu  loto  ann 
ficWp :  9  College  10  fo?  anotbcr  %o]t  of  inbigent  39er« 
fon0  5  but  it  batb  anotbcr  3intent,  to  fiuDp  in,  ano  b^een 
up  pctfon0  in  tbe  ZlXoiW,  tbnt  baljc  not  otbettuife  tobete* 
toiib  to  no  it  ^  but  ftill  it  10  a0  mucbtritbin  tbe  Eeafoii 
of  an  |)ofpital  i  anD  if  in  an  Ipofpital  tbe  S.^a(fer  ann 
poo?  are  inco?po?ateii,  it  is  a  College  baling  a  Common 
@»eal  to  act  b^,  altbougb  it  ba0  not  tbe  j^nmc  of  a  Coi-- 
lege,  (tobicb  altoapo  fuppofetb  a  Co?po?at(on)  bccnufe  it  10 
of  an  inferio?  Degree ;  ann  in  tbe  one  Cafe  ano  in  tbe 
otljer,  tbece  rimff  be  a  cHifito?,  eitber  tbe  f  ounticr  0?  ln& 
15)eir0,  0?  one  appointeo  bp  bim,  ano  botb  ace  eleemofy- 
nary. 

a  (Hifito?  bdiiQ  tben  of  J!5eceintp  created  bp  tbe  lato, 
(a0  8  Ed.  5.  69,  70.  ebecp  C^ofpital  10  Difitabie,  eitbct  bp 
tbe  patron,  if  a  Lap  Dofpital,  0?  bp  tbe  ©?nnmrp,  if  ©pi-- 
ritunl,)  tobat  i0  tbe  Qifito?  to  Do  f  be  is  to  |uDge  aC' 
coining  to  tbe  ©tatuteo  anD  lf^ule0  of  tbe  College  5  be 
map  erpEl  ^  anD  a0  it  in  in  tbe  8  M.  29,  30.  be  map  De-- 
p?il)e  i  tbe  cnlp  Ciuefiiou  tbece  toao,  lubo  teas  Qifito?  ^ 
fo|  if  it  10  aguecD  on  all  CpanD0  tbat  quatenus  (Llifito?  be 
migljt  Depjlbe^  Jf  be  be  a  Vifitor  as  Ordinary,  tbCCC  lietb 
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an  appeal  fcom  (jt'g  Dep?fOation ;  but  if  as  Patron,  tOcii 
tfjEce  11)00  none ;  tljat  Dcp?iDatlait,  luOetbec  bp  Ei'ijljt  0? 
bp  flUtong,  lung  to  ItanD  gooD. 

TBut  poll  tDill  fap  Vm  c^ait  fjatlj  no  Court;  tofll  po« 
concIuDe  a  socjan  bp  tbe  ©entente  of  one  tijat  fjatlj  no 
Court  f  3It  (0  not,  j)  fap,  at  all  material,  toljetljer  be  batlj 
a  Court  0?  no  5  all  tije  o^atter  10,  iDljetOec  be  batb  a 
3uri0D(gion  5  if  be  batb  Jtirioofction,  anD  Coiiufancc  of 
tbe  apatter  anD  tbe  perfon,  anD  be  gtbe0  a  Sentence 
\\\  tbc  {fatter,  W  Sentence  niuft  babe  fonie  <£ffea  to 
make  a  Oacancp,  be  it  neber  fo  toiong: ;  but  tbere  i0  no 
appeal,  if  tbc  f  ounDcr  batb  not  tbougbt  fit  to  Direct  an 
appeal;  tbat  an  appeal  lietb  in  tbe  Common  Hatu 
Court0  of  tbe  JaingDom,  i0  ccrtainlp  not  fo  :  "^W  10 
acco?0(ng:  to  tbe  (J5obernment  fettlco  bp  tbc  jf ounDer  5  \t 

10  a  Conattution  of  tbe  ipcrfon'0  oton,  tobo  createD  it ; 
anD  tbetefoje  (i  be  batb  DireacD  all  to  be  unDer  x\)z  abfo» 
lute  i^oiufr  of  tbe  aifito?,  it  muft  fo  be  s  be  migbt  babe 
maDe  it  fo,  tbat  tbe  Eccto?  fljoulo  continue  no  longer  in 
bt0  pace,  tljan  at  tbe  abfouile  Defpotich  potoer  of  tbe 
'Bifijop  of  Exeter ;  \)z  ba0  not  gone  fo  far  but  be  \m 
left  bim  to  tbe  misDom,  Lcarninn:,  anD  Sintcffritp  of  tbe 
'BiQjop  to  |uD(je  in  W  Cntife  ^  aiiD  \x  i0  not  to  be  tbougbt 
but  tbat  fince  tbc  jfounDer  batb  fticb  a  ConfiDencc  iit 
bim,  be  toill  Do  anp  otbettoife  tban  be  fljoulD. 

Cpe  i0  a  JuDge  not  onlp  xw  particular  bp  tbe  jFounDec'0 
appointment,  but  be  bas  a  general  autba?itp  bp  latu  a0 
Caifito? ;  U)bo  fijall  juDtje  bim  ?  ©ball  toe  fummon0  tlje 
J;)caD0  of  tbe  CoI!cq;c0  \\\  tbe  OniDcclitp  to  juOite  lube- 
tber  be  ba0  Done  Eigbt  o?  mi^m  *  tbat  10  not  to  be 
Done  5  it  tuoulD  b^iuff  tbe  gceatelf  Confufion  anD  ^ifcbief 
to  tbe  2Inibcrntp  tbat  eUer  tDa0  Unoton. 

git  i0  plain  b^  all  tbe  autbo?itic0  of  our  'Boofe0,  anD 
b^  tbe  COap  of  IpleaDino:,  tbat  it  i0  a0  a  fap ;  if  a  ©en^ 
tence  of  Depjfbation  be  pleaDcD,  pou  nceD  not  fljcto  tbe 
Caufe ;  it  i0  not  traverfable,  ebcn  in  a  filintation,  toljeti 
it  10  bptrje  bintato?ial  potoer^  fo  i0  Raftaii's  Ent.  fol.  1. 

11  H.  7.  27.  anD  7  Co.  Kenn0  Cafe.  Jl5oto  31  luoulD 
fuppofe  tbat  tbi0  laecto^jj  baD  bzzn  a  folc  College,  anD 
not  a  Corporation  aggregate  of  Eecto?  anD  ©cbolai0  -, 
anD  D?.  Bury  baD  b?cugbt  an  Affize,  anD  tbcn  tbi0  Dfp?i' 
bation  10  pleaDeD  5  31  tooulD  fain  bnoto  of  anp  one,  tobe- 
tbcc  it  toece  not  a  gooD  Iplca,  to  ajcto  tbat  tbe  CliQto?  bao 
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pro  certis  caufis,  &c.  OfpnUCD  Ijl'ni  t  tDItljOUt  nil  CliiJ^ 
(lion  it  bao  b£cii  a  goou  plea,    aiiD  it  IjnD  not  been  tra- 

verfable;   fo?  cDctp  Cljilig  tfjat   IS  traverfable   tllUft  be 

cjrpKffeD  in  Ccctaintp ;  anD  tUen  if  it  be  a  gooD  J^lea  anu 
not  trauetfablf,  it  is  not  qucflionablc. 

Jt  10  firangc  tbat  plrasing  a  S^cutcuce  toitfjout  a 
Caufe  (bonltJ  be  jtood  ano  tlje  jfinDlug  of  a  Sentence  in 
a  fpecia!  CletDia  fljoiilo  not  be  as  goon,  anD  conclufiue  to 
tljc  partj) :  3\  tbougbt  Cijings  IjaD  been  niojc  etnctip  to 
babe  been  pleabcD,  tljan  fct  (o?tb  in  tljc  jTinnino;  of  a  Ju- 
rp  upon  a  fpecial  OerUiet  ^  anH  if  in  pleauing  it  10  not 
traverfable,  t&E  Argument  i0  tbe  ffronjjefl  tfjat  can  be, 
tfjat  tbc  Caufe  10  not  inqiiirable  into  ^  fo?  if  it  Uiece,  a 
fairer  £Dppo?tuuitp  itiua  neet)0  be  giben  fo?  it  in  }p!eaDing, 
tljan  upon  a  fpecial  (LictDict,  lubicb  ccnclubeo  tlje  Ipactits 
B0  to  tbe  fact  tbat  i0  fount)  ^  notu  ail  tbe  p?cceDent0  as 
to  pieabuig  are,  tbat  no  Caufc  nceo  to  be  cbeton. 

90  to  tbe  Sl^atter  of  tljere  being  no  appeal  from  an 
arbitcarp  @)entencc,  'ti0  true,  tbe  Cafe  i0  tbe  barber,  be« 
caufe  tbe  pattp  is  conclimeti  bp  one  juOgment^  tbat  Does 
iiiahe  it  tbe  nio?e  febere  upon  tbe  Eeao? ;  but  it  Ootb  not 
iflTen  tbe  dJaliDitp  of  tbe  ©entente,  no?  Dotb  it  anp  C£lap 
p?obe  tbat  pcu  fljall  fino  out  fomc  dlap  to  ejcamine  tbis 
ii^atter  at  ILabi  in  a  iuDicial  p^oceeDing. 

3f  tbe  Conffitution  baD  been,  tljat  if  tbe  ^iuto?  Ootb 
tcp?iUe  tbe  Eeso?,  tljcn  it  fljoulD  be  in  bt0  J^oiycr  to  ap- 
peal  to  tbe  Archbifhop  of  Canterbury,  it  pctbap0  baO 
btcn  nio?c  equitable  ^  but  in  tbat  Cafe,  if  tberc  baD  been 
an  appeal,  anD  tbe  ©cntence  baD  not  been  tebetfcD,  tbeti 
tljc  Dep?ibation  baD  been  in  jfo^ce,  cbcrp  one  tooulD  fap, 
miD  irrcmeDiablc  in  anp  Court  of  Infi)  ^  anD  31  ^0  not 
ftnoto  anp  autbo?itp  of  Hato  tbat  niabes  out  tbe  Buh 
tcnce  to  be  tbe  toeaticr,  becaufc  be  is  battcD  of  an  Qp-- 
pcal. 

%\X  tbat  Cafe  of  Cawdry  anD  tljc  High  Commiflion- 
Court,  0  Sentence  of  C)ep?ibation  luas  giben  againff 
fjim  bp  tijat  Court,  anD  tberc  teas  no  appeal,  tbe  ©en- 
tcnce  teas  founD,  but  no  Caufe  njcten ;  anD  fo  tbe  Caufe 
DiD  not  appear  ^  pet  it  bias  held  to  be  tntU  cuougb,  tbo' 
tberc  Voas  no  appeal, 

IpoU)  Dotb  mp  Brother  Eyre  Difiinguifl)  tbis  Cafe  from 
curgi  bfcc  f  Ipe  (aps  it  tons  bp  dlittuc  of  tbe  Eccieiiaiticai 
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Law  ;  toljat,  (0  it  tijc  Ecclefiaftical  Law  tljat  a  09an  fljaU 
be  contltiDcD  bp  one  ©cntcncc  iDitFiout  an  appeal  f  ji3o, 
it  i0  becaufc  it  laais  In?  tfje  High  Commiffion-Court  tOat 
im  Juriiai^tion  5  anO  pet  t(jc  Sentence  U)a0  not  t(js 
mealjec  0^  nioje  trauetfnble,  becnufc  tljerc  luag  no  9p* 
pral. 

JJ3o'a)  fo?  anj)  Cfjuio:  %  fee,  aU  tfjc  Ecafou  j'ou  can 
glUe,  luljp  U)c  fijonlD  enquiie  ano  epminc  into  toi0  03at« 
tit  i0,  brcaiifc  tlje  parcp  10  conduDrO  luitOout  an  appeal  ^ 
fo?  voti  totll  nijree,  nuD  ail  nuia,  tDat  if  tijcte  cm  itc  an  ap' 
peal  m  tlje  OTafc,  ituicre  not  cvaminaWc. 

31  tooult!  fain  Ijalir  anp  'Booj?  tell  me  tije  Diffcteitce ;  fe 

11)30  bp  tI)C  Eccleliaftical  Conftitution,  tijat  tijefe  Commif» 

nonet0  IjaDe  tfjeir  potuec  5  but  tljat  lo  cilabliajeu  bp  tfjc 
Law  of   the  Land,  anU  fo  iS  tl)t0  vifitatoria!  Power  ^  tijc 

une  DEtiUe0  lji0  autba?itp  as  iiuicb  from  tfjc  iaiu,  a0  tlje 
o:{)cr  Does  5  if  tijen  in  one  Cafe  tlje  Sentence  be  con- 
c!uf!De,  tafjp  bp  tljc  fame  Ecafou  fljoiilD  it  not  iw  tljc  otljcu 
be  fo  too. 

3t  tBn0  fo  ill  tIjc  Cafe  of  Bird  ano  Smith,  tuDerc  a 
^an  tDa0  0ep?iDeD  fo>  not  confojuitng  to  tlje  Canons, 
a  Cafe  cettainlp  uerp  IjartJ  ^  fo?  all  tbe  Canons  are  not 
cectainlj;  acco^Uing:  to  lata,  no?  anp  of  tljcni  obliijino: 
Sere  fuc't&et:  t&an  00  rccciUeD,  ano  allotocD  Cimc  oiEt  of 

JI^otD  a0  to  tbc  Cafe0  of  Coveny  anD  Biggs,  g]  tafte 
tlK  Ciife  to  be  all  one  a0  to  tbi0  ^^atter,  tljouglj  in  tuio 
05(0140  ^  anu  tljere  bcinij  an  Crro?  in  tljc  fiifl  Concoction, 
it  M^i^Si  not  to  be  rertifieti  aftcttoart!^  ^  be  toa0  Dcp?ibeD  bp 
tf]c  (Uifito?,  not  a0  <iD|Dtnacp,  but  a0  ^\\i'm  ^  tfje  due-- 
Rton  1010,  toDetbet  tijcce  coulD  be  an  appeal  fconi  tye  (tii-- 
fitfl?0  gj)cnrcnce  to  tbe  l^ina;  s  it  ioa0  Ijclo  tljcre  coulD 
be  none  to  tlje  arcbbilliap,  becaufc  it  toa0  not  none  a0  ®?= 
Dinarp,  but  a0  eiifsto?^  ttjljat  tljcn  f  lubp,  tljecj  10  tlji0 
Ccllraion  bp  t(je  Ecpo?tec :  Ex  hoc  fequitur,  &c. 

Cfjat  i0  citeD  in  James  B3gg0  (2:afe,  nno  tljat  U)a0  tfje 
©?cunti  of  t\)t  ©ptnt^on  of  rap  lojo  Coke .-  Qno  be  tfjete 
nuat£0  tlje  iDOok  of  Ed.  3.  antJ  8  AH.  fo?  fucb  a  Dtflinaton; 
but  if  tljfre  be  an  3!nfprctJan  into  tlje  1500k,  tljei'c  10  no 
fuel)  Difference  in  tlje  1i3o-iU  at  ail,  tlje  partp  10  concluticD 
i!it{jc  one  Cafe,  a0  toell  a0  iw  tbe  otljer^  tbcccfo?e  tfjeie  is 
an  Cud  oJ  tljat  ©pinion,   fo?  tlje  f  ounDatioa  10  quite 

fallen 
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fiiHcn  aiiD  takm  atunp.  5Btit  fienncs,  it  is  teafonable  to 
CurpEft  tijat  Cnfe  nor  to  Ije  Into,  tofjcn  tbat  is  imp?a9ica» 
ijlE,  luljicl)  it  is  l)?ouQ:()t  to  pjouc.  SOe  jpcnn  of  a  QLoU 
lege  cannot  maintain  an  Affize  fo?  fjis  SDffice  of  Ocau= 
fljtp  ^  fjc  !jat(j  not  fuc&  an  (ZEftate  a0  toill  maintain  it. 
Cfjercfo^e  to  gt^c  fuclj  an  Jnffance  as  is  in  Coveny's 
Caff,  i&  to  c\}ctt[)?oU)  tijc  aiu(jo?itp  of  tfjc  Cafe  ^  t&e 
^ean  of  fucfj  a  nsouj)  cannot  maintain  an  Affize  fo?  big 
I^cnDfijip,  fo?  Oe  (latlj  no  fole  Seifin ;  tljc  luDoJe  OBoD;)  of 
tDe  v^  dirge  ijatl)  an  Sintereft  tfjetein  5  De  &a0  not  a  €i' 
tie  to  a  pennp  of  tIjc  EeDenucfl  in  Ijis  oton  KigOt,  till 
6p  Confent  tfjep  are  p^iiiatclp  DiuitieU  nwn  DtflnluiteD  ^ 
ano  tJjcn  too,  it  is  not  tlje  Ecfto?'£i  ^oncp,  it  is  ^i  Bu- 
ry0  ^onep  after  Diuifion  5  it  is  a  l^otion  tfjat  cannot 
be  maintain  CD  0?  fnppojteD  l}p  tlje  IRulcs  of  laui,  Ije  is 
iimtn  tlje  onip  uifiblc  perfon  of  tije  TBoDp,  Cut  ims  m 
finale  Eigftt. 

Bo\o  in  App]eford"0  Cafe,  t&e  lifee  argument  luas 
urgeo  fjcre  in  m?  lo?ii  Hale's  Cime ;  ano  tOcn  it  teas 
infiffeti  upon  tljat  fje  migljt  Ijn^e  an  Affize.  150,  fapss  mp 
lo?D  Hale,  tljat  is  impofltble,  anD  31  tcmcmber  lierp  toell 
Ije  DID  OifallotD  of  tljat  Opinion  of  mp  llo?D  Coke. 

Crulp  31  hnoto  no  Difference  betUieen  tljis  Cafe  ana 
tljat  of  a  Mandamus ;  it  tiJill  not  enter  into  mp  iDeaD, 
3  mufl  confcfs,  toljece  tlje  Difference  lies,  in  tijat  Cafe  of 
Appleford,  tljcte  toaS  a  Mandamus  tljat  luas  b^OUgljt  to 
rcfto?c  Ijim  to  Dis  jFcllotolljip ;  it  teas  retutncQ  tijat  bp  tlje 
statutes  of  tlje  College  fo?  a^ieuemeanour,  tbep  Ijao  a 
l^otocr  to  turn  bini  out  ?  ant)  tbat  tbe  Biffiop  of  Winche- 

fter  tuos  OifitC?,  ano  tljat  be  toaS  turneD  out  pro  crimine 

enormi,  ano  bao  appealcD  to  tbe  "^ifijop,  tobo  confitmco 
tbe  Crpnifion,  ano  tbe  particular  Caufc  toss  not  at  all 
teturneo :  31  fenoto  it  ijcrp  tocll,  fo?  %  luas  of  Counfcl 
fo?  tbe  College,  anO  toe  omitteD  tbe  Caufe  in  tbe  Eeturn 
fo?  tbat  Eeafon,  faecaufe  inDcco,  it  was  not  fo  true  as  it 
fhould  have  been.  Jt  toas  infiflco,  tbat  toe  ougbt  to  fljeto 
tbe  Caufe  of  (gjcpulfton  in  tbe  Eeturn,  to  b?iiig  it  luitbin 
tbe  Compafs  of  tbe  statutes :  31t  toas  anftocreD,  fpere 
toa0  a  local  eiifito?,  tobo  batJ  giiien  a  ©rntcnce ;  ann  be 
it  rigbt,  0?  be  it  to?ong,  tbe  i;9artp  is  conclulicti  bp  it, 
anti  pou  muH  fubmit  to  fticb  tntos  a0  tbe  jfounoer  is 
4  pleaffO 
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plcarcti  to  put  upon  you  ^  anD  ^?.  Appleford  teas  not 
rctto^cD  ;  tofjctbcr  tc  be  pet  liuinn;  0?  no  3!  cannot  tell  j 
but  oe  ms  l^rpt  out  all  l)(6  Daps,  (f  be  be  Deao. 

3  fee  nolo  nctbing  but  tbat  tbijs  t0  an  c]cp?ef6  autljo^itp 
to  ijuibe  U0  in  our  ^liutigmcnt,  in  tbis  Cafe  5  bet c  10  a 
local  Cltfito^  batb  fft\3f u  n  <g»cntfncc  In  tbi0  Caufe ;  be  ba0 
Dcclareo  tbc  Eeao?  to  be  ouftcD,  anD  actuallp  DepiibcD  of 
bis  llDioce  5  tDljcn  fljall  toe  knoiu  toben  a  Depilbntion  10 
gooQ  f  3if  not  upon  a  Mandamus,  tobp  in  an  €|camcnt  t 
3t  ti)i0  Eatc  toe  (bail  be  altoap0  out  nt  S)ea,  niiD  not 
fencto  toben  toe  (bail  come  to  @>bo^c  ^  3  tboujjijt  toe  baa 
been  comr  to  fome  Conriftence0  in  out  £Dpinion0,  fince 
tijat  OTafe  3i  nienttoneD  ^  2:bat  toberc  tbcte  (0  a  aifito^ 
anD  be  batb  potoec  to  p^occeo  to  a  C)cp?ibation,  pou 
(liall  not  Ejcaminc  lii^  132ocecbinc0  njo?c  tban  tbofe  of  anp 
Juliffc :  3nl)  3  tcmember,  in  tbat  nip  lLo?l)  Hale  om 
mention  it,  anD  took  it  fo?  cleat  Lata,  tbat  it  toa0  as 
(JinDinff  as  a  Judgment  in  an  Affize  to  bitiD  tbc  13laintiff« 
l;>t  i0  maoe  a  JuDge,  anD  bis  l^crfon  pattitulatip  DcGgned 
bp  tbe  1  ounDer  ^  but  be  batb  bis  autboiitp  from  tbe  Lata, 
anD  be  10  to  funge  bp  tbe  €)tatute0  :  ;^be  jfouiiDct  batb 
trufteD  tbiS  particular  Scatter  to  bi0  Difcretion ;  anD  toijp 
fljoulD  toe  fufpca  bim  tbat  be  trill  not  bo  rigbt  f 

Cben  fo?  tbe  ncrt  $>otnt,  it  Dotb  not  appear  tbere 
toa0  anp  injuflice  U\  tbe  Sentence  •-,  tobp  tben  (ball  toe 
not  p?efume  it  to  be  juft  f  Mz  arc  to  giue  CreDcnce  to 
a  S^nn  tljat  rrercifctb  ju'^cial  potocr,  if  be  keep  toitbm 
\)i0  giuri0Diaion :  €be  lato  batb  Eefpect  not  onip  to 
Courts  of  Erco?D,  onD  juDicial  J3?occEDinff0  tbere,  but 
rben  to  all  otber  l^?ocecDino;0  tobere  tbe  perfon  tbat 
gibr0  bis  luDgment  0?  Sentence  (jatb  juDicial  autbo?itp  5 
anD  pou  fljcto  no  fault  in  tbe  Sentence  ^  tbe  Jurp  do  not 
fo  mucb  00  linD,  tbat  tbe  a^attcc  anD  (©?ounD  of  it  is 
untrue,  0?  ii:fuflRcient  in  \pomt  of  Lato,  0^  anp  otbcc 
iFault, 

TBut  tbcn  befiDcs  it  feems  to  me  tculp,  tfjat  tbe  Caufe 
of  Dcp?ibation  10  a  gooD  Caufe,  it  being  fo?  Contuma- 
cy ;  If  tbe  T5i(bop  l)i?.D  l:3)otoEc  to  bifit  in  June,  a0  3  tbinU 
be  baD,  aiiD  toa0  IjinD^cD  bp  tbeic  (Ijutting  tbe  Dro^s  5 
tobereupon  be  toent  atoap  luitboiit  Doing  anp  Cbing,  anD 
came  again  in  July,  toben  be  IjelD  bi0  Clifitation,  anD 
tbrp  catcicD  tbemfeiues  contumaciouOy,  auD  refufED  to 

R  r  r  fllbmit 
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fUbmit  to  !j(0  3utD0?itP  ^    tIjtO  toag  contra  officii  fui  de- 

bitum ;  it  10  rcafonable  tljat  bot{)  CpcaB  aiiO  a^embers 
I^oulD  fubmit  to  tbe  ^(fito?. 

ano  Contumacy  (0  fjelD  a  gwD  Caufe  of  Dep?it)ation  : 
3lt  toaji  bcID  a  gooti  Caiifc  (n  Bird  ano  Smith's  Caff,  anti 
in  tbc  Cafe  of  Allen  anH  Na(h,  quia  fuit  refradtarius  : 
Bm  tlmQl)  tiji0  is  not  one  of  tUe  Cafes  menttoneD  in 
tlje  ©tatute  of  Dep?li3ation,  pet  toljen  tfje  'Bifljop  comes! 
to  make  a  Oifitatlon,  ano  tlje  $!0cmbers  lefufe  to  fiib. 
mit,  it  is  tettatnip  contrarp  to  tbcic  Dutp ;  anH  3  Do  not 
tbinfe  tOeic  Cntiing  a  p^otcflation  againif  tbe  2IiCitation, 
teas  anp  affront  ^  tljnt  Uias  furelp  Uerp  latoful ;  but  tbcic 
$:ut:ntno:  tijeit  IBacf^s  upon  tlje  Caifito?,  not  appearing; 
upon  Summons,  anD  tefufinij  to  be  eramincD,  was  an 
Offence,  anO  contrarp  to  tobat  tbe  Statutes  Do  require, 
fo?  be  is  to  enquire  into  tbe  %tm  of  tbe  College,  anD 
cacb  one's  particular  05ebabiour;  nnD  if  be  comes  to 
make  fucb  an  Jnquifition,  anD  tbe  lijeaD  anD  tbe  g^em^ 
bets  run  atoap,  o?  toill  not  appear  to  be  evamineo,  3i 
knoVD  not  toljat  can  be  a  gooD  Caufe  of  Dep?ibation,  if 
tbat  be  not. 

9 no  as  fo?  tbat  Statute  WM)  refers  to  tbe  Caufes, 
fO?  tobiCb  tbe  Keao?  fboulO  be  DepnbeD,  it  doth  not  refer 
to  a  t)eprivation  in  Time  of  Vifitation  ;  but  it  (^efuetb 
in  tobat  Scanner  tbe  College  ajail  p?oceeD  to  get  tbe 
Eeao?,  if  guiltp  of  fucb  Offences,  remobeD.  ^Ijep  map 
complain  at  anp  €ime  to  tbe  Cliftto?,  toben  be  is  not  in 
bis  Olfitation,  if  be  toaffes  bis  Eebcnucs,  o?  bebabetb 
bimfcif  fcanDalouflp,  anD  upon  Eequefl  toill  not  refign, 
anD  tbep  map  article  againfl  bim  befo?e  tbe  ajifito?  out 
of  bi0  Clifitation  -,  but  toben  be  comes  to  etecute  im 
Dlfitato?iaI  potoer  in  tbe  quinquennial  ejifitation,  be  is 
to  enquire  into  all  tbe  affairs  of  tbe  College ;  anD  be  i& 
not  to  p?oceeD  in  tbat  Cafe  upon  tbe  Jnfojmatlon  of  tbe 
ifellotos,  but  be  map  p^oceeD  ebcn  to  Dcpjiuation,  tobere 
cber  be  fectb  Caufe. 

anD  Contumacp,  3i  take  it,  i&  a  Caufe  of  jTo^feiture 
of  bis  ©ffice ;  be  is  fubjeft  to  tbe  lp>otoec  of  t^z  mutoi 
bp  tbe  Statutes  of  tbe  College  ^  anD  if  be  goes  about 
to  cbaDe,  oi  contumaciouflp  ccfufetb  to  fubmit  to  Ijiis 
lg)otoer  onD  autbo?itp  ^  it  is  an  ©ffence  againfl  tbe  Dutp 
of  bis  Place,  anD  a  gooD  CauCe  of  Dep?ibation ;  fo  tbat 
3  Do  bolD  in  tbis  Cnfe« 

a  Firft, 
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Firft,  ^f)at  t{)e  "Bifljop  of  Exeter  ftatO  a  bintntojfal 
Poluei:  Dcfteo  in  Ijim  to  ocp^iUc  tDc  Eccto?,  tottljout  t(je 
Confcnt  of  tlje  feniaj  jTrllottiS. 

Secondly,  c&flt  tfjc  liKtice  Of  fjis  €>cntcnce  10  not  to 
ht  crannnco  into  Ijctrr.    9nD 

Thirdly,  jf  it  iMccc,  niio  tlje  Caiite  iipccflarp  to  6c 
fijEian,  31  tijlnfe  Contumacy  is  a  ucrp  ffooD  Caufe  of  Dc= 
P?tuntloii,  btinQ  an  afironttng;  Im  U\  ins  litfitnto^tnl  au- 
tfjoHtp^  It  is  nil  ©ffeiicc  ajxajiia  tljc  Dutp  of  6(0  I3lace, 
niio  a  jfo^feiture  of  fjts  ©tficc ;  tljouffij  31  00  faEiietie 
K)h  Bury  D(D  not  intcnO  upon  tljts  to  affront  tlje  'Bi'fljop, 
but  ignorantia  Juris  non  excufat  j  if  tljC  HalU  lie  fo,  tt)0 
cannot  altec  it* 

31  am  far  from  bcino;  fuclj  a  llnoge,  as  Hjad  laj)  anp  in- 
tollerable  f  oke  upon  anp  one's  Beck  ^  but  31  mufl  fap,  3if 
tfje  rpeao  ano  Members  of  a  College  tolll  rcccitie  a  Cfja^ 
ritj)  toitl)  a  fokc  tico  to  it  bp  tbe  jFounoei:,  tbep  muil 
bear  it  ?  3|  cannot  feUec  tlje  Cbaritp  from  tlje  f  oke,  if 
tbcp  toiU  babe  tbc  one,  tbep  mud  fubmit  to  tbc  otljcr. 

9nD  fo  mp  ©pinion  is,  Judgment  ought  to  be  given 
for  the  PlaintifF;  but  m^  T3?otbers  are  all  of  anotber  ©pt= 
nion  ^  auD  fo  31  fubmit  to  it ;  tfje  Defcnoant  muft  fjabc 
fjiB  JuDgment* 

CbiS  judgment  feas  aftCt  reverfed  in  tbC  Houfe  of 
Peers ;  3iiDaB  Counfel  fo?  tljc  DefciiDant  in  tfjc  naJrit  of 
€ttO?  ;  Dec.  7.  1694. 

My  LORDS, 

Jam  Of  Counfcl  foj  D?.  Bury,  tl)z  DefenOant  fn  tbe 
C>?!0inal  aaion,  ano  iikeiuife  Defentiant  in  tbe  ailrit 
of  Crro?,  notD  before  pour  lojDOjips  ;  tbe  Cafe  batb  been 
opencD,  as  it  is  upon  tbe  plcabinijs  aiiD  tbe  fpecial  Sec- 
met  ^  tobicb  being  bcrp  lono:,  ano  fo  mucb  of  pour  Lo^o- 
fljtps  Cime  bnbing  been  fpent  alreatip,  3  Kjall  not  cntec 
into  it,  but  come  ttrettlp  to  tlje  duetfions,  tnljicD  bauc 
been  mabc  in  tbe  Cafe. 

My  Lords,  ^be  general  Queftion  upon  tbiS  fpCCial  Cltt-^ 
Diet  is,  9:abetbec  02  no  William  Painter,  iLeffO?  Of  tbe 
13iaintiff,  o?  Dj.  Bury  t&e  DcfenUant,  ifS  Redor  of  Exe- 
ter College. 

R  r  r  a  ^(0 
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'€i0  fotmn  bp  tlje  Clecttrt  tijnt  D?.  Bury  upon  tfjc  fita 
of  June,  in  tijc  fecono  feat  of  King  James,  till  tfje  %en- 
tcncc  of  Dep?iDation,  anu  nltBapsJ  after,  n:a0,  ant)  pet  i$ 
latDfiil  Eccto?  of  tbe  faio  Collctjc,  unlcr0  tlje  Sentence 
Picball  to  tlje  contrarp  5  fo  tbat  upon  tOe  OalOltp  0?  3iu 
I)a!iD(tp  of  tljnt  Sentence,  notO  tlje  general  QiieOion  of 
Kftto?,  0?  not  Eetto?,  tiepenO  ^  if  tlje  DefniDant  fiauc 
fo^fcitcD  liis  place  of  Etao?,  ano  be  Dulp  tcnioDcD  ac-. 
co?rjinii-  to  tljc  statutes  of  tbe  College  ^  tijcn  is  Wil- 
liam Painter  leffo?  Of  tlje  Plaintiff,  founD  to  be  Ecao?, 
iinu  fjuOffuicnt  in  tlje  livings  015cncb  ougljt  to  IjaUe  been 
OiDcM  fo?  tljc  plaintiff:  TSut  if  upon  tlje  (licrtiift  no 
Caiifc  of  jFo^feituic  is  fouuD,  0?  t>h  Bury  is  not  Dulp 
rcniobcD  5  tbcn  be  continues  Ecrto?  5  anD  JnOgnicnt  toas 
toell  glDen  in  tbc  King's  Bench  fo?  tbe  Defenoant. 

OBefo^e  31  crnnnne  tbe  (Ualitiitp  of  tbisi  @)entcnce,  31 
fljall  beg;  Icabe  to  confiDcr  another  Queftion,  luijicb  batb 
been  maoe  in  tbe  Debate  of  tbis  Cafe  ^  and  tbat  is, 
Whether  this  Sentence  of  Deprivation  given  by  the  Viii- 
tor  be  examinable  at  all,  or  not ;  tbilS  ttftb  bumble  @tub-- 
mifllOlt,  31  taUe  to  be  its  JQature,  a  preliminary  QueQion 
to  the  main  Point  j  fO?   31  OO  not  fCC  bOU)  lUC  cail  p?OUe 

t^(  JuDgmcnt  in  tbe  J^ings  "Bencb,  xa^UJ)  teas  stounocn 
en  tb  Sentences  bemo;  inbalio,  toas  toell  gibcn,  unlefs! 
tbc  ©bifctton  be  firft  rctnobro,  tbat  tbc  Court  of  l^ing'^ 
"Bencb  bao  not  tbcn,  no?  pout  iio?tjn)tps  nolo,  anp  Potoeu 
to  eramfne  tbat  Sentence  at  all  5  fo?  it  batb  been  faiD  tbc 
Oifito?  is  niabc  an  abfolutc  luoge  bp  tbc  JFounbcr,  ano 
inttuffcD  bp  bini,  anD  tberefo?c  'tis  not  to  be  fufpeScD,  be 
tDtii  bo  otbettoife  tban  rigbt  ^  tbat  tbis  being  a  i^attcc 
\v.tl)i\\  bis  lubicial  aurbo?itp,  bis  Sentence  njall  be  p?C' 
futticb  to  be  luft :  Cbat  tbecefo?c  in  pleaoino;  a  S^cntencc 
of  Dep?iUation  bp  tbe  Clifito?,  tbe  Caufes  nceo  not  be 
Ibeton,  0?  are  tbep  tcaberfable,  anD  tberefo?e  ate  not  era= 
ttiinable  ^  anD  fo  lihctoife  upon  Eeturns  to  2:2:itit0  of 
Mandamus,  tbe  patttculat  Caufcs  nccD  not  be  fct  fo?tb, 
but  a  general  Eeturn  is  fuffictent* 

€:iji0,  tnp  torn,  is  tbe  €)Ubftance  of  tobat  tbcp  obfect 
upon  tbffi  point,  anD  to  tbis  purpofe  manp  Cafes  babe 
been  citeo  to  pour  iLo?bQ)ips,  tobccc  upon  ©eutcnces  of 
Dcp?ibatron,  tlje  Courts  of  Weftminfter-Hall   UiOUlD  not 

inqiure  into  tbc  Eeafons  anb  Cnufcs  of  tbofc  Sentences ; 
4  anD 
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nilO  tufjcre  upon  51Utt0  of  Mandamus,  tijc  Courts  Itfeeiuffc 
refufcD  to  iiUEcmeDOle,  oj  etaniinc  into  tljeic  iL^iocecH' 
intjs,  but  ()a\3e  tenitttcD  tljc  pacticd  to  tfje  2ltflto^ 

ano  Firft,  ^^  iLo?O0,  ag  to  Cawdry's  Cafe,  anD  tfjofe 
otljEc  Cafeis  upon  @)Eiitence  of  Dep^iuation,  toljtci)  tfjcfe 
«J5EntIemen  fjaue  plcafeo  to  mention,  3  beg  LeaDe  to  ob- 
fetUe  ^  ^lynt  all  tijofe  @)Entenceo  of  DepiiDatiou  Uiete 

gibcn  Ul  tljE  High  Commiflion-Court  :  IQOU)  tijcfe  Com-: 

miflioncrs  in  tlje  High  Commiffion  oaD  a  ttuo  folD  2uc(f= 
Diction  3  tfjc  Ecclefiaftica!  by  toljicfj  tljep  IjaD  tlje  Ji^iniy'gi 
©.Msinal  3iuciSDiaion,  as  fup^eme  ©^ninacp  committcD  ta 
tfjem  ;  auD  by  ^litUiz  luljercof  tljep  mtjjfjt  pjoccco  acco?D* 
ing:  to  tl)e  Cccieftafftcal  latog,  to  Dcp?t^ntton  0?  otljec 
Cccicfiaftical  Cenfucc0.  Cljc  other  tuajs  not  an  ©^((jinal 
3iun0D((t(on,  but  cccatcu  de  novo,  Dp  tlje  Statute  of 
I  Eliz.  anD  tljEic  Commlflion  founHeo  on  tijat  g)tatute, 
by  iDDiclj  tljofe  CommiOionpcis  bnH  a  aucfstiiaion  in  otljei; 
Cafes,  ann  niiffljt  p?oceeD  in  anothet  Scanner,  tljau  t&ep 
coulD  by  Oii'tUE  of  tl)cic  SD?tginal  3luci0Oiction :  Cljts! 
toill  be  plain  from  Cawdry  g  cafe  in  tlje  5  Hep.  6,  7.  ana 
tny  tOtQ  Coke's  JurifditVion  of  Courts,  324.  Na(h  anD 
AIIen'0  Cafe,  Roll,  Prerogative  219.  auD  in  Bunting  anH 
Leppingwell'0  Cafe,  4  B.ep.  29. 

^y  lorn,  tlje  ©entenceg  in  £\)ny  one  of  tfjofe  Cafe0 
citeD  on  tlje  otljec  S)ioe,  toece  ecntenccg  of  Deputation 
founccD  on  tlje  king's  ©jiffinal  Jiitisoiaion  a0  fupieme 
©^tiinacj),  foi  ©ifcnceg  affaintt  tlje  Ccclefiaftical  tatug, 
enD  tl)e  I3?oceem'no:0  toccc  acco^oino;  to  tljofc  lato0,  ana 
tl)c  Dcpiiuation  luag  of  an  Ccclefiafttcal  Office  5  fo  tljat, 
my  Lords,  in  all  tljcfe  Cafc0,  tlje  fubjea  99atter,  tlje  €)en» 
fence,  anD  toljole  p^oceeDinp  toece  of  ecclefinfltcal  Co« 
nufance,  anD  DiD  not  belong  to  tlje  3uci0Diaton  of  tlje 

Coutt0  of  lain,  but  ad  aliud  examen  ;  anD  tljetcfoie  tljE 

3uDo;c0  of  tlje  Common  laui  in  tljofe  Cafe0,  gauc  tftat 
jFaitlj  aiiD  CreDit  to  tlje  Sentence  of  an  Ccclcfiailical 
JuDge,  in  a  99atter  pjopctlp  belonging  to  lji0  lucigDiaion  5 
anD  tuljetcof  tlje  3!uDge0  of  tljc  Common  lain  IjaD  no 
Conufance  tljemfclbes,  a0  to  intcnD  it  to  be  giDen  Dnlp 
acco?otng  to  tlje  ^cclcfiaaical  laU)  tuitOout  fuctljet:  cra= 
mining  into  it  ^  anD  tljig  ig  giucn  a0  tlje  Reafon  fo?  not 
cramining  into  tljeic  Sentence  In  Cawdry'0  Cafe  ^  anD  fa 
again  in  Na(h  anD  Allen  0  Cafe  mentioneD  befo?e ;  anD 
fo  again  In  Bunting  anD  Leppingwell'g  Cafe,  4  ^^P'  29- 
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13ut,  nip  Lo?D0,  ff  in  tl}cfe  CaffS  a  Scntrnce  !jan  brcn 
giucn  agatnn  a  'ilap  }5ctfon,  in  fucij  Cafe  tljc  (Court  luns 
of  ©pinion,  tjje  paiticuiar  Cnufe  of  tijctt  Sentence 
ciigljt  to  be  fljeton  ^  ano  fo  is  Naih  anti  Aliens  dafc, 
Koll,  Prerogative  219.    fo?  tnp  'ILo?rjs,  tlje  Clcrgp  bcinff 
{ijcmbcrs  of  tlic  fame  1500}),  idei'c  mo?e  snimcDiatcfp  fub- 
KCt  to  tbeic  JutisbiSion  tban  tbc  lattp  ace,  luljo  arc  fub^ 
|frt  to  tbc  (Ecclefianical  f,tii'(st)iftion  in  fomc  particiUac 
Cafcg  onip,  in  O^attecg  teffamcntnrp  anu  matrimonial, 
ano  Citljcg,  anti  fome  otOer  CaffS,  toljcre  tije  l0?ocecDing0 
ore  pro  iaiute  animx.    SuD  tbcrcfo^c  not  babing  fo  ffcne» 
ral  JurisjOirtion  obec  tfjc  laitp,  as  tfjcp  babe  obec  tbe 
Clergp,  tf  Sentence  ban  been  gibcn  agninft  lapmcn  in 
Cavvdry'0  CTflfe,  anu  tbofe  otbeu  Cafes,    tbe  Caufcs  of 
tbofe  Sentences  ouGbt  to  babe  been  fljcton,  tbat  it  migbt 
appear  tbat  tbep  teece  fo?  a  Sl^attct  toitbin  tbeic  Jtirif* 
Diction,  as  'tis  fain  in  Nafti  ano  Allen  s  Cafe  5  ano  tberC' 
fi?e  tbougb  tbetc  S)Entcnce  in  an  Ccclcfiafiical  (fatter, 
npinft  an  Ccclenaffical  l^erfon,  tuerc  net  examinable  ^ 
pet  \ii\)cu  tbe  l^erfon  aijainft  tubom  fucb  Sentence  tons 
giben,  toas  lap,  tbeic  Sentence  bias  examinable :  anD 
mp  lo?tis,  if  in  tbofe  Cafes  fucb  Sentence  npinn  a  Lap 
petfon  UioulD  ba\)c  been  cjcaminable  ^  \ja\}T^  tben,  if  ujc  ace 
in  a  lap  Cafe,  anB  not  an  CccleOaffical,  tbofe  icrp 
Cafes  toitb  bumble  Submifllon  p?obe  tbis  Sentence  to 
be  craminnblc,  ano  tbat  tbe  Court  of  Kings  Bench  batb 
fufficient  JurisuiSion  fo?  tbat  pitpofc  f  SnD  as  to  tbat, 
3i  fuppofe  it  luill  fcacce  be  p?etcnDcb  tbat  toe  are  in  an 
Ccclefiattical  Cafe,  0?  to  be  Dctcrmincu  bp  tbe  Cccleaaftf' 
cal  latos  ;  Exeter  College  is  not  an  Ccclefiaftical  Co?po= 
ration^  Colleges  are  Lay  Corporations,  anD  toere  fo  bol- 
ten  in  Appleford's  Cafe  ^  bud  it  toas  Qi^en  as  a  Reafon 
in  tbat  Cafe  bV  mp  Lord  Chief  Juftice  Hale,  tDbp  Collegetf 
are  not  Ccclefiaflical  Co?po?ations,  bccaufe  tbep  are  not 
iDitbin  tbe   Jurisbiction  of  tbe  ecclefiaftical  Courts  5 
tbeic  ^embers  babe  no  9timtQion  0?  *il"ft'tution  from  tbe 
€)?binacp  ^  tbep  ace  mecelp  p?ibatc  Societies,  to  be  jya- 
DetneD  bp  tbeic  oton  Statutes  antJ  02Decs  :  9s  Colleges 
ace  lap  Co?po?ations,  fo  tbeic  (Uifitois,  quatenus  Vifi- 
tors,  are  lap  ©fficers,  anU  babe  tbeic  autbo?itp  Deriben 
to  tbem  b^  tbe  Common  lato,  anO  not  bp  anp  Canons, 
0?  Conflitutions  Ccclefiaflical ;  UUmc  tbe  Co?po?ation  is 
Ccclefiantcal,  as  Dean  aim  Cbaptec,  '^bm  ano  Conbent, 
2  ano 
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anD  tbe  like  ^  tljcrc  inoeeD  tbe  ©?Dlnatp  10  eifito?,  aiiD 
OfS  9ut()o?(tp  anD  1320ceED(n(y6  acf  fap  (!£cclcfiaaicfll  Con= 
l?(tution0  ^  but  tDijece  t&e  Corporation  is  lap,  tijcce  tlje 
jTouniifi;  aiiD  ijis  mite,  ano  not  tlje  ©aoinacp,  ace  (Hifi= 
to?0,  as  'tis  (jolDen  6  H.  7.  !4.  ano  10  Rep.  31.  in  tlje 

Cafe  of  Sutton's  Hofpital  j  anD  t(j€  JfOUnDCC  &at()  IjiS  9H= 
tDo?itp,  not  bp  Canons  Ccclefiaftical,  but  bp  t&e  Com. 
mon  latD  of  tlje  i^ingnoni  5  anD  tljts  laiu  it  is  tljat  al« 
loteS  tijc  jfounDec  to  Delegate  Iji0  autljojitp,  anD  confli-- 
tutc  anotljec  2;lirito?,  as  mp  Lord  Biihop  of  Exeter  is  in 
tfjE  prcfcnt  Cafe  5  but  fttll  tbe  aut|)o?itp  of  fucb  (Ltifito? 
is  toDollp  Ccnipo?aI,  anD  not  Ccclefiaftical,  ano  tfje  Ipoiucc 
of  Conflitutino:  (jim  is  alloiueD  tf)e  JFounDet;  i3p  tije  Com^ 
mon  lato,  anD  acifr0  from  a  Cempo^al  Eisfjt.  30  tije  C{i' 
fito?  in  tljis  Cafe  is  a  €empo?al,  not  an  Ccclefiamcal 
JuDjje ;  fo  mp  lorD0,  tbe  Statutes  of  tlje  College  b^ 
tDbicl)  Ije  is  to  iuDtje,  tljep  are  Cempo?al  lalos,  beino; 
onip  Eules  anD  ©roers  for  regulating  a  p?iDate  ©ocietp 
iDljicD  is  Cempoial  ^  anD  from  tbence  it  mill  folloU)  tbat 
©ffencE0  againft  tljofe  Eules  anD  SDrDEr0  luill  be  fo  t(D, 
anD  not  be  of  Ccclcfiaftical  Conufance  ^  fo  tljat  t&e  Eefo^ 
lutions  in  tbe  Cafe0  citco,  being  in  C^atter0  labollp  Cc- 
clefiaftical  ^  anD  it  being  bolDcn  bp  tlje  Court  in  Nafh  anD 
Allen'0  CafCjCljat  bao  tJjofe  ©ententes  been  giuenagainlf 
Lap  ipcrfons,  tbep  tpouiD  baije  been  eraminable ;  anD  our 
being  in  tljc  Cafe  of  a  lap  Jl^etfon,  (fo?  D|«  Bury  quate- 
nus  Reaor  of  Exeter  College,  anD  fjeaD  Of  a  lap  Co?pO' 
ration,  is  to  be  eonfiDereD  as  fucD)  anD  tbe  ©ffence  (if 
anp)  being  againft  tbe  ®tatute0  of  tbe  College,  icbicfj  ace 
lifeetoife  temporal,  it  totll  be  no  0^anner  of  Confequencc, 
Oecaufc  tDe  Sentence  of  an  Ccdefiaftical  3!uDge,  in 
Scatters  of  Ccclefiaftical  Conufance,  luljeccof  tbe  Cem« 
po?al  Coutts  babe  no  JuciSDtction,  is  not  etaminable  in 
a  Cempo?al  Court  ^  tfjot  tberefore  tlje  Cemporal  Courts 
fljall  Ijaue  no  JurtSDiaion  to  eramine  t&e  Sentence  of  a 
Cemporal  JuDge,  in  fuclj  a  Cafe  a0  our0,  tobcce  tDe 
Scatter  anD  tobole  19rocerDings  are  of  Ccmporal  Conu^ 
fance :  TScGDcs  tbe  <S)entence0  in  tljofe  Cafes,  tuere  not 
onlp  agninfl  Ccclefiaftical  J^erfons,  but  toere  founDeD  np' 
on  an  original  giurisDiSion  at  Common  lato^  but  if 
tbofc  ©entences  IjaD  been  giuen  mecelp  bp  tbeic  Com* 
million  upon  tbe  Stat,  i  Eliz.  tben  accor[)ing  to  Na(h  nno 
Allen's  (Jafe,  t&eic  l^raceeoings  toaulD  Daue  been  ejcamina' 

ble. 
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blc,  fo?  tljcn  tlje  Caufc  of  fuel)  Sentence  ougljt  to  be 
fljftDn  to  ti3c  (ZEoiirt,  tfjat  it  map  appenr,  ttjnt  tijc  ^at= 
ter  fo?  ttJljiclj  fuel)  @)cntEnce  tone  jjiucii,  luasi  luitljin  tijcic 
JutisDiction ;  fo  tijat  tbcre  luill  be  a  great  Ditfcecnce  faC' 
tucen  a  Sentence  gtounnco  on  an  ojiginnl  JnrioDictlon, 
nno  a  Sentence  gibcn  bp  dltrtue  of  a  pacticulac  autljo^ttp: 
mi)tu  tl)c  Jiibp  tbat  jjibejs  tlje  Sentence  fjatb  an  oiiqU 
nal  3uri0ti(ction,  as  in  Cawdry  s  Cafe,  ano  tbofe  otijec 
Cofe0,  tlje  Jiibffcs  of  our  tm  take  Botlcc  of  fucb  Ju* 
ttsbictlon ;  nnb  tfjerefo?e  in  pcaoiniy  't(6  fufficicnt  to  fljeto 
before  tobcni  tbe  Sentence  toas  glUen,  anD  to  pleaD  it 
Bencrallp,  as  is  Ijolben  in  Ken's  dafe,  citcD  on  tbe  otbec 
SiDe  5  but  \3}\)eu  tbe  ipjocceoino;  is  upon  a  particulau 
9utbo?itp,  (as  J  bope  to  pjobe  tbe  aifito?'0  in  tbe  p^efcnt 
Cafe  IS)  in  fucb  Cafe  tbe  Courts  of  lato  can  take  no 
furtber  Botice  of  fucb  ^utbo^itp,  tban  as  "tis  fet  fo?tb  in 
pieabinff,  ajiH  tbe  Mjole  Caufe  of  tbeir  p^occcDing  muft 
be  fljeiun,  tbat  it  map  appear  to  be  purfuant  to  tbeic  9U' 
tboiitp  ^  ano  fo  'tis  bolDcn  In  Nichoirs  Cafe,  Com.  485. 
anD  Turner's  Cafe  in  tbe  8  Rep.  anD  manp  otber  Cafes  5 
anD  tbeccfo?e  if  one  tnill  pleaD  tbat  ].  s.  toa0  inDiaeD  ano 
arraigncD  before  Suffices  of  tbe  i2)eace.  be  ougljt  to 
fap  tbat  tbep  luece  afllgneD,  to  enquire,  bear,  anD  Deter- 
mine jfelonlcs  anD  i^isDcmcanours  Wtlm  tbe  fai» 
Countp  5  fo?  l?)erfons  appolntcD  bp  Commimon  babe  not 
anp  lp)oii3cr  but  tobat  is  limltteD  to  tbeni  b^  tbe  Comnilf= 
fion;  but  if  an  Jnquiation  Is  pleaDcD  taken  bcfo?e  an 
Efcheator,  Virtute  officii,  0?  bcfo?e  a  StctoarD  Of  a  Icet, 
fo?  anp  Cljino;  lubercof  tbep  babe  autbo?itp  -,  tbere  tbe 
Partp  njall  not  fljeto  tbep  babe  9utbo?itp,  fo?  tbat  m  9U' 
tbo?itp  tljat  tbep  babe,  is  knoton  to  tbe  Siuftices  bp  tbe 
lata,  anD  appears  to  tbe  Court  juolciaKp :  ©0  my 
Lords,  in  tbis  Cafe,  tbe  ^ifito?  batb  but  a  Iimitten 
gutbo?itp5  be  is  founD  bp  tbe  ClerDict  to  be  Vifitor  Ordi- 
narius  Collegii  prad'  virtute  &  fecundum  tenorem  Star, 
inferius  mentionat' :  SO  tbat  tbiS  10  UO  0?lfl:inal  autbO?ltp 

in  tbe  atflto?,  as  it  toas  in  tbe  Jfounoer  -,  but  tbe  (HecDia 
finDs  bim  Vidtor  by  Virtue  of  the  Statutes  of  the 
College,  anD  not  on!p  fo,  but  acco?Dlng  to  the  Form  of 
the  Statutes  liketolfc :  iI5oto  it  tooulo  be  imp?opec  to  fap. 
tbc  JFounDec  is  aifito?  bp  airtue  of  tbe  Statutes  ^  fo?  tbe 
%m  ffibes  bim  bis  l^otocr  of  CJifitino;,  anD  not  tbe  Sta« 
tutcs  of  tbe  CsUcoe ;  fo  tbat  tbe  autbo?itp  of  tbe  loun= 
2  Dec 
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tn  to  biftt,  if)  an  aiuijojitp  b^  tfje  Common  Lnto  like  tfjat  of 
ail  tfchearor,  0?  Uje  like,  iBljcrcof  tijc  Coiicto  of  lalD  U)t(l 
jumciall))  take  iQoticc;  but  t()e  Sutljo^itp  ef  tlje  CliQto? 
COnilitlltCt!  bp  t!jC  Jf OunDEC  ig  not  fo,  tiS  a  derivative  Au- 
thority, anO  founo  tic^}£^\]  bp  tlje  Oettita  to  be  by  Virtue 
of,  and  according  to  the  Form  of  the  Statutes  of  the  College; 
fo  tijir:  tIjc  Statutes  of  tbe  Coliejje,  botlj  gibe  Dim,  anD 
liheiDifc  limit  Ijis  3utljo?ltp^  anD  tijcrefoje  'tis  no  general 

SutljOjitp,  fo?  be  can  tlifit  but  de  quinquennio  in  quin- 
quennium feme! ;  be  Can  continue  \m  ^lifitation  but  tlj?ee 
Daps  at  mott,  anti  is  refirainco  in  manp  otbec  Cafes  ano 
CiccumffancGS  mentioneo  in  tfje  Statutes  of  tbe  CoIIeijCi 
toljcrebp  it  plainlp  appears,  tbat  tf)e  jFounDer  batfj  not  De-- 

IcgntCti  to  tbe  OiUtO?  tbat  general  Authority,  tubicft  be 

bno  btmfcif  bp  tbe  Common  ia\x),  but  batb  intruffen  ()im 
onip  tuitb  a  paiticulac  3utljo?itp,  bounDeD  ano  ciccum^ 
fcribco  bp  tbe  statutes  of  tbe  College  5  toljerefoie  IjijS 
autljojttp  being  pnrticutar,  tbe  giuDgrs  cannot  take  Bo> 
tice  luoiciaiip  mbat  is  iDitbtn  Ijis  Qutbo^itp,  ann  mbat 
not,  0}  lubctbcc  be  batb  Dulp  purfuen  it,  0?  no  ^  anD 
tbcrcfojc  It  ougbt  to  be  fljeinn  tbat  tbe  Court  map  ejca-- 
mtne,  U)Detbcr  be  batb  Dulp  erecutcD  In^i  3utl)0|itp  0?  nor, 
acco?Dtng  to  tbe  Difference  taken  in  Allen  anD  Nafh'si 
Cafe,  fo  often  mentioneD.  3f  tbis  be  not  fo,  tbat  tbe 
p^oceeoings  bp  airtue  of  a  particular  9utbo?itp  are  era= 
niinablc,  3  VDoulD  beg  leaue  to  ask,  boto  it  came  to  pafs, 
tbat  tbe  P^OCetDings  of  tbe  High  Commiflion-Court  tDece 
cramntED  in  anp  Cafe  UJbatfoe\JCC  f  Cis  plain  from  Caw- 
dry's  Cafe,  anD  tbe  Cafes  citeD  on  tbe  otbcr  ©ioe,  tfjat 
iDbGn  tDep  p?ocecDeD  bp  filirtue  of  tbeic  ojiginal  Jurif' 
Diaion,  lubicb  luas  in  tbe  Iciing  as  fup?eme  <D2Dinatp,  tbeic 
@>cntence  ttiag  finals  3  tooulD  beg  Leafte,  3  fap  tben, 
to  ask  lubp  tbeic  Sentence  tuas  not  final  anD  unc]camina' 
ble  in  cberp  Cafe,  as  \uell  as  in  tbofe  t  3f  it  be  faiD  tbeic 
€)entences  lucce  final  anD  uneraminable  in  ebrrp  Cafe, 
my  Lords ;  Dighton  anD  Holt's  Cafe,  2  Cr.  388.  tDbece 
one  committeD  fo?  refuflng  the  Oath  ex  officio,  was  baileo 
in  tbe  Court  of  King's  Bench,  anD  Ifabel  Peel's  Cafe, 
I  Cr.  11^.  tD&ere  after  @)entence  in  tDe  High  Commiffion, 
a  Prohibition  (upon  Suggeftion  tbat  tbe  \pattp  toas  par* 
DoncD)  tuns  grantcD  out  of  tbe  Common  Pleas  to  (fop 
tbeir  13?oceeDings!  5  anD  DiUets  otbec  Cafes  upon  COtits 
of   Habeas   Corpus,   ailD  Prohibitions,   grauteD   to  tbe 
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High  Commiffion  Court,  COlIfCtEU  tcgctljcr  l3p  mp  l0?ll 
Coke,  in  fjijS  Jurirdi(aion  of  Courts,  332,  33:?,  334.  acc  3 

maiufEft  Ji^?CDf  to  tljE  coiurarp,  niiD  tOat  tljcic  ©entencesi 
\r)crc  EjcaminablE  in  fonic  Cafes:  Jf  tljcir  @)cntencc0  tucce 
craniinablc  in  fonie  Cafes,  tljouffij  not  in  otijccs,  as  'tis 
plain  tljcp  UJGce  5  my  Lords,  imtl)  Ijumblc  ©ubmifllon,  31 
fap  tljc  Ecafon  of  tljat  Diffeicnce  toas,  ettljcc  bccaufc  tfje 
perfon  p^occcneo  aijainft,  toas  a  lap  perfon,  0?  clfe  bc» 
caufc  tijc  ©?ounU  of  tijcic  pjccccDtiiBS  tnas  upon  tfjctc 
Commiffion  by  Virtue  of  the  Statute  of  i  Eliz.  toljlclj  not 
being  an  original  Authority,  tf)e  Court  tuagi  not  bOlUlD  tO 
take  iQoticc  of  it,  but  tijep  loerc  bounO  to  (bEiD  it,  nc- 
cojDIng;  to  tfjc  Difference  taken  in  Nafh  ano  Allen's  Cafe*, 
ano  If  eitljEC  of  tljefe  toeee  fufftctent  Rcafons  to  intitle 
tbe  Courts  in  Weftminfter  Hall  tO  ejCaminc  tbC  12)?0CeCC« 
inrjs  ono  ©entente  of  tbc  High  Commiffion- Court,  in 
tljefe  Cafes,  a  fortiori,  botlj  tOefe  Eeafons  concurriiiff 
in  tlje  p?efent  Cafe,  mill  intttic  tlje  Court  of  King's 
Bench  to  eramine  tOis  Sentence,  unlefs  tlje  Sentence 
of  flje  Cliflto?  fljnil  be  boloen  nio?e  acbitrarp,  tfjan  tljofe 
of  tlje  High  Commiffion  cotimionlp  tacte. 

Cben  my  Lords,  as  to  tfjofe  Cafes  upon  COtits  of 
Mandamus  cIteD  bp  tijc  otbcc  €iit)c ;  tDltfj  @)ubniiirion, 
tljece  is  not  one  of  tfjem  conies  up  to  tfjc  p?efrnt  Cafe^ 
in  moif  of  tDofc  Cafes,  tbep  applieo  fo?  Eelief  to  tfje 
Courts  of  latD,  befo?e  tijep  foutrot  fo?  it  bp  appeal  from 
tbc  Clifito?,  anD  tbeit  Comino:  per  Saltum  to  tlje  Conv 
mon  lain  Coucts,  before  tljep  Ijab  appealcn  to  tljcic  p^O' 
pec  Clinto?  ^  anD  not  bms  luitljout  Eemebi;,  but  babino: 
Eelief  bp  appeal,  teas  tbc  Eeafon,  tbe  Jiibgeg  in  tbofe 
Cafes  Uioulo  not  intermeDDle,  0?  anticipate  tbe  Oifito^'s 
autbo?itp  i  onip  inOeeo  Appleford's  Cafe  Ujjs  aftec  an 
appeal  to  tljc  fiJifito?  from  a  @)entence  of  Crpulfion  b^ 
tbc  College,  ano  tljat  S)entencc  confirmeD  bp  tljc  Sltfi- 
to?  5  tljat  being  tbe  onlp  Cafe  upon  a  Sentence  bp  tbe 
filifito?,  3  beg  LeaDe  to  obferDc  to  pour  lo?Dtbips,  tbat 
teas  not  an  original  ©entente  bp  tbe  aifito?  Ijimfelf  as 
ours  is,  but  tbe  Olfitofs  Confirmation  of  a  Sentence 
Qibm  bp  tbe  College  upon  an  appeal  to  bim  ^  fo  tljat  Ap- 
pleford  in  tljat  Cafe  bab  tbe  'Benefit  of  an  appeal,  toblcb 
tbe  Defenbant  cannot  babe  in  tb'S,  anO  was  not  conclubeD 
bp  tbe  original  Sentence,  ns  tbep  ujoulo  babe  us  bere ; 
fo  tbat  Appleford's  Cafe,  tbougb  it  comes  tbe  neareff, 
3  mi 
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toill  not  be  a  parallel  Care  Uiitfj  ones  ^  fo2  toljece  tf)e  }3ar= 
tp  fjat()  fns  Ecuieop  bp  appeal,  tOcrc  (je  fljall  betake  Oim« 
frif  to  bis  appeal,  ano  fljall  not  tja'ae  an  mm,  ns  upon 
a  Depjibation  by  tbe  ©lOinatp  5  anO  fo  in  Appleford's 
Cafe  :  15ut  tuljci-e  tlje  pattp  Ijatb  no  EemcDp  Op  appeal, 
ii0  if  a  lap  lS)atron  of  an  ll)ofpital  DrppeiS  tlje  gaffer, 
tIjEce  be  fljall  baue  an  Affize,  fo^  tbat  ijeip  Eeafon,  becaiife 
fje  Oatb  no  Appeal,  as  it  is  erp?eflp  IjclQcn  in  James 
Bagsi's  Cafe,  n  Rep.  99.  anO  i?  Rep.  70.  (fntljC  19  Rep. 
tOe  TBcok  of  8  AIT.  is  cItcD)  ICDljicb  10  out  uetp  Cafe  in 
point  in  Cffea  ^  anO  tbe  Eeafon  tbe  Court  tocnt  upon  in 
23|.  Widdrington'S  Cafe,  D?.  Patrick's  Cafe,  anO  tbofe 
otbec  Cafes,  toas,  becaufe  tbcp  lucre  not  initljout  Eemc= 
Dp,  but  [jao  an  appeal  toljicfj  ftronrylp  impIieD,  tljat  IjaD 
tbep  ban  Untbout  EemeDp  fap  appeal,  as  toe  are,  tfje 
Court  woulo  bauc  rellebcD  tbem  in  tijofc  iietp  Cafes  $ 
ann  tOcrcfo^e  it  is  no  Argument  becaufe  tfjc  Courts  of 
HatD  \tioulo  not  cjcamiuc  tbe  p^oceeiiings  of  tljc  College, 
0?  anticipate  tbe  :5u5Q;mcnt  of  tbe  Qiflto?,  in  a  Cafe 
tijijere  tbe  partp  niigbt  appeal  to  tbe  Oilito?  ^  tfjat  tbcre> 
fo?e  tijcp  fball  not  ecamine  an  original  Sentence  by  tbe 
eiiflto?,  from  Bibence  tbe  partp  Oatb  no  appeal  at  all : 
'BcfiOcs,  my  lo?DS,  in  Appleford's  Cafe  tfje  Ecturii 
mas  senernl,'  ann  tbe  Court  iulll  not  intcnn  anp  s:btnp: 
contrarp  to  tbe  Eeturn,  but  take  it  to  be  ail  true ;  but  if 
upon  tbat  Eeturn  tbe  tobole  chatter  Ijan  been  fpeciailp 
fet  fo?tb,  as  it  niiijbt  banc  been,  anO  it  bao  appeareo 
upon  tbe  Sentence,  tljat  bp  tbe  S^tatute  of  tbe  College 
tbe  Confcnt  of  tlj^ee  of  tbe  feijen  fenio?  jfelloioS  Ijao 
been  tequSfite   to  Appleford's  Crpulfion,  anO  tljat  be 
iDas  crpclleo  Uiitljout  fucb  Confent  ^  ano  tljts  Sentence 
liiias  confirmeo  bv  tbe  (Hiflto?  5  My  Lords,  31  p?cfume  it 
iciil  fcarcc  be  fa-i,  tbat  in  fucO  Cafe  tbe  Court  of  King's 
Bench  cannot  cramine  fucb  a  8»£ntence,  anti  tcUeDe  tbe 
%i\bic(t  toljcn  fucb  a  manifeff  £)pp?eflion  appears  in  tlje 
Ijerp  "Botjp  Of  tbe  Eeturn  ^  'tis  tbe  TSufincfs  anD  l'3?o= 
bince  of  tbat  Court,  to  co?rcft  not  onlp  Crrojs  in  fuoi' 
ciaip^ocecetnss,  but  otber  errors  ano  i^iouenicanouL-s 
in  ertraii'.titcidl  PKicccDlntys  liketulfc,    tciioinQ:  to  tbe 
ISiencb  of  t!)e  Pface,  anD  tbe  ©ppjclfian  of  tie  %-db-- 
left,  as  ts  crpKili'  rcfoinco  in  James  B^ggs  Cafe,   it 
Rep.  98.     antJ  my'Lord  Chief  Juftice  Keiling  in  D^  Pa- 
trick's C.lfe  faio,  tijat  if  one  be  put  out  contrarp  to  tije 
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©tntutcs  of  tl)e  (ZEoUetjc,  ©on  fo?biti  but  tfjat  Dc  fboulD 
i)n\)E  Eenuti)'  in  tljE  Kings  Bench  ^  fo?  (fnpiS  fje)  ©oUeC' 
11020  ant)  (Ilifitojs  of  €o11c!5E0  are  manp  €micsi  Dcrp 
acbitrarp  lu  tlicic  p^occcDing0. 

3If  tDtiS  tooiUD  IjaDc  been  fo  in  Appleford';S  Cafe,  fup. 
pofino:  fncD  S^attEC  Oau  fpectallp  appcarei)  iu  tljc  Rettscii, 
IMC  fap  tuitl)  Sjuiuble  €)iibmiaioii,  tijat  10  out  Dctp  Cafe  5 
auD  tOat  it  appcar0  upon  tlji0  fpccial  QctOlct,  tfjat  tlje 
Confent  of  tb?cs  of  tijc  feljcn  fcnio?  jfclioius  m$  icqut= 
lite  to  tbe  Dcp?iuation  of  tijc  iiieao?  ^  ann  tijat  be  toas 
nep?:ueli  bp  tOe  Viiitor  alone,  luitbout  fuel)  €oiifent» 
My  Lords,  jf  oiic  Cafe  br  fo,  Ji  bope  33  fljaH  not  offcnn 
in  fapiiiff,  it  i0  a  gcrat  iUppjcffion  ;  tfje  Court  of  King's 
Bench  IjaUe  tbounbt  fit  to  rclieue  tbe  Eccto?  aiynitm  it  5 

anU  OS  nip   Lord  Chief  Juftice  Keiling  fniU,  <5D00  fo?btD 

tbep  (boiilD  not ;  anU  31  Dope  pout  lo^Dfljipo  tiitll  be 

plcafeu  to  fap  fo  too  :  'BefiDe©,  my  Lords  in  otbec 

Ci:afe0,  a0  lucU  a0  tbi0,  tfjcre  migbt  tbe  greatctt  Jn|U« 

Ificc  be  none  tbat  can  be  to  tbe  Subirrt,  ann  appear  em'- 

Ucntlp  to  tbe  3"utigc0,  Uibo  ate  intmHen  Mill)  t'oc  @afctp 

ann  libettp  of  tbe  @)Ubjcct,  ann  pet  tbcp  can  auo?D  ijim 

m  Eclief,  if  it  be  n0  tbcp  tooulo  baue  it  on  tbe  otbcu 

g)tnc.  S0  fo?  ^junance,  bp  tbe  etatute0  of  tbe  Collctje, 

a  ecbolac  is  to  be  ejcpellen  M)o  i0  auiltp  of  fjomicine  5 

one  of  tbe  @cbolar0  i0  sniltp  of  $yom(clDe,  UiDo  i0  af^ 

teutoacn0  pacnoncD  bp  aa  of  paiiianicnt :  Sun  after-- 

tontn0  tbe  (Hifito?  erpc[0  fjim  fo?  tbt0  iponitcmr,  hq  a 

'B?eacb  of  tbe  @tatute0 :  Cbe  ©ffcnce  agatnll  tbe  eta-- 

tutc  of  tbe  Collese  is  parnonen  bp  ^ft  of  l^ariiamcnt, 

00  luell  a0  tbe  publick  (Df^cntc  againtt  tbe  l^ing:,  i)is 

Croton  ann  Dijjnitp  ^  ann  iua0  fo  anjutiffcn  in  CfFea  in 

tbe  Cafe  of  Searl  ann  Williams,  Hob.  288.  tubfte  a  ipJac 

fon  beuio:  Conbia  of  S^anflatiubter.   ann   niiotorn  b'0 

Cicrgp,  tbcp  p?occeDen  notiBitbffanDing  againft  bim  in  tbe 

Ccclefiaftical  Court  upon  tbe  Canon0,  fo?  tbt0  Offence, 

to  ncp?ibe  bini  of  l)is  'Benefice.    My  Lords,  ni  tb^it  Cafe 

ft  ii^a0  anjuDiTcn,  tbep  couin  not  p?GCccn  aijaina  bim  to 

ncp?!bc  l)im  upon  tbe  Canon0  ^  fo?  t'jat  tbe  Statute 

tbat  nl!ou]0  €Ietn;p  omounteD  to  n  l^arnon  bp  m  of  }^ar-- 

lianient,  in  Conflructton  cf  Lato,  ana  fo?  tbnt  Ecafon  a 

Prohibition  lua0  srantcn  in  tbat  Cnfc  ^  ano  fa  it  tootilii 

be  upon  an  appeal  of  O^utncc,  a0  i0  rcfolbco  in  Hold- 

croft'0  Cafe,  4  Rep.  fconi  to!jcncc  it  appcai:0  tbe  mcnce 
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npma  tfjc  Statutes  of  tl)c  College,  10  a$  toelJ  pdcDoiicD 
.10  t(]e  ©ffcncc  nt  Common  In  u.  3:0e  ©cbolar  fcciiio: 
tl)us  p.icoDneD,  ^\  fap,  10  cppeUcU  nottottOffatirimQ:  bp  t(js 
eifjto? ;  tljc  <£]cpiUfioa  tottl)  Ijumblz  ©ubrntJUon  is  tmtiU 
fcltiy  luifuff,  ni50  tlje  pactj)  tniocr  a  gccat  £Dpp?tfl!oii  5 
niiD  nil  tl)l0  fatter  fUiJiJCftcO  in  n  mr.it  of  Mandamus, 
0?  otijcriu'fc,  iippenr0  to  tfje  Courts  vet  mj>  1p|D0,  if  tOe 
(LUdtQ^ti  %mtentt  be  irrclierQblc  nno  uncraminable,  tljs 
©ubjcct  in  facf)  a  Cafe  (IjnU  De  DepjiDeD  of  Ijis  li&clibooiJ, 
be  fjrpelleD  auD  lofe  tfie  'Benefit  cf  a  pntuon,  tbcuirb  bp 
Clct  of  |?)ail!amfnt,  aiwj  pct  be  UjltOout  an?  S^annrc  of 
Kelief  in  tU  KLIo^Iti,  toljiclj  e0  in  €ffcg  to  mafec  tfje 
%zi\tmct  of  n  23tfito?  paramount  to  an  9a  of  patlia^ 
iiicnt.  Jf  It  be  fatD  tbat  ni  fnclj  a  Cafe,  tSje  tuljole  Q9at= 
teiroppcarino:.  tf)e  Court  ujouId  reliebc,  nno  grant  a  pe- 
remptory Mandamus,  if  tijcp  map  fjcauiiue  anD  rclicbe 
in  tbat  Cafe;  bp  tbe  fame  Eeafen  3  bumblp  tonccibc 
tljep  map  no  it  bere,  toljcrc  tbe  tnljole  i^atteu  i&  fouuo 
fpcciaiip  upon  Eecojo  before  tOeni  ^  fo  mp  1 0^00,  tbe 
statute  of  Dfbcr0  Co!lcgc0  ciijotn  tljem  to  piap  fo|  Uje 
@oui0  of  tbcsc  jFounbei'0  ;  but  tbe  Iniud  babe  tnlieii 
BUiap  tbofe  ©up£rfiit{o!i0  :  JS.tu  if  tlje  clltruoi  map  p?o-- 
rect!  upon  tbe  ©tatute  fo?  not  p^apimj  foj  tbe  ©oui  of 
tbe  jfounoer,  ann  bis  8>cntcnce  cannot  be  e^camincD,  J 
muff  leaije  it  to  pour  ILojDlTjips  Uiljat  tlje  Confequcnce  of 
tbat  map  be, 

I5ut  it  biitl)  'om\  fai'D,  tbe  f  ountier  batb  conffitutea 
tbe  Clifito?  ail  nbfoUite  3ln9o;e,  ana  tbat  tije  Kego?  anD 
@cljoiai-0  balie  accepteD  010  Cbaritp  upon  tbefe  Cerms* 
a9p  to?U0,  tbe  Effto?  anD  ©cbol«r0  imz  accepten  tbe 
jrounDrr'0  Cbaritp  upon  tbe  fame  Ccrm0,  anu  bolO  it 
nccojDing  to  tbe  fame  lLatD0,  bp  toljicb  tbe  CHifito?  batlj 
bt0  autbo?itp,  tolncb  are  tlje  ^tatute0  of  tbe  College  5 
'ti&  b^  tbcm  tbe  DcfeuDant  ticfire0  to  be  luOgcD,  ano  ta 
bolD  tbe  jFounDct'0  Cbaritp  upon  no  otber  Cerm0,  tbatt 
it  acceptcD  it.  T^ut,  mp  io^us,  if  tbe  ©sentence  of  tbe 
tlifito?  be  HhQ'iiZ  Controu!,  if  tbctc  be  no  a5ean0  to  nu 
fiinsutd)  tobctbcr  tbe  CJiftto?  no  rigbt  02  toiong,  fecep 
toitljin  tbe  150^1110  of  bi0  i^iutbojitp  o?  etcecD  tbem,  tbe 
Eeftc?  nnti  @)Cbolar0  tosll  be  fo  far  from  boloing  tbe 
ifcunDcr'0  Cbaritp  upon  tbe  jrounDcf0  Cerms,  tabic') 
are  tbe  ^tntute^  cf  tbe  Coiicije,  tljat  tbe  f:£tn]0  of  tbesc 
^joining  toill  be  at  tbe  UM  anti  peafuuc  of  tbe  difttcj ; 
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tlje  @^tatutf0  cf  tfje  CTolIcgc  mill  be  fcut  @){jatioU)0  nnQ 
on  cniptp  i!2anic  ^  rsid  Colicgcg  inflcnD  of  pMccjJ  cf  free 
anti  ingcnuouo  CDucntfon,  00  tijep  nre  often  nifcD, 
Uiili  lie  \i\\i  ©ocicttcjj  of  %\dMixV'^  fo?  YnfjoeUce  10  iiiiDcc 
t(jc  Dcfpotick  ipoujft  cf  anotljcr,  (0  in  fuclj  n  %xtixt  ^  but 
'tl0  fiitD  tOc  CoUfge  10  tlie  jrounDer'0  Crtntuce,  niiD  Ije 
map  ffibe  u  luljar  @)(jape  fje  p(cafe0.  a5p  lo?D0,  jfoun^ 
I5CI-0,  n0  tljcp  ate  ODcncfaffQae  to  tlje  publfcli,  fjabe  a  gceat 
Polucc  in  fo?m(inj;  anD  Difpoftno;  tDcic  €(jacttp,  nno  map 
ftifljion  It  30  fiiit0  \iz^  laitO  tljcic  Dcf(gn0,  but  tijen  tijc 
%\yii^z  i\]z\j  ijiDc  muff  be  a  Icgnl  €)fjapc  5  tbe  )LaU)  ttiill 
net  pnmtt  tijcm  to  fo?ni  0?  create  ^onftrr0  :  l3ota  a 
potoec  of  i\mn\^  uiitljout  appeal,  an  ©bliijation  of  pjo. 
cecDiiiQ:  bp  IfatcD  E11IC0  anO  lniD0,  luitOGUt  anp  Ipofllbi-' 
litp  of  DIfccrning  teijctbec  tbcir  3»oo:"^ent0  be  accojDtng: 
to  tljofs  laU)0  0?  not ;  nap,  a  poluce  of  fuDglno:  contcaip 
to  tfjofe  lato0,  (fo?  fo  toe  fap  tlje  tlifito?  (jatlj  Done  in 
tf)i0  Cafe)  10  fucb  a  S^onfter,  fuclj  a  lebiatljan,  m  tbe 
iLaU)0  of  t!je  l\(n0Qom  toill  net  entiuce,  tijcre  i0  Conta^ 
gion  in  t|)e  beep  (Erample  of  fuclj  an  Qutljo^itp.  My 
Lords,  if  tfje  jfounDet  nno  nnotjjct  OnD  bounD  tijemfelbes 
in  a  OSonD  of  icooo  J.  apiece,  to  ffano  to  tlje  final 
auiacD  anO  Determination  of  a  tbitb  petfon  ^  it  map  be 
falD  in  tb!0  Cafe,  tbat  tlje  jfounDcc  Ijatb  matie  tfjis  Q5aii 
Iji0  abfolute  JuDffe,  anti  W  Determination  i0  a0  final  a0 
tfjE  Clifito?'0  can  be  ^  'ti0  tbe  jFounQcc'o  ciun  SJS  to  be  t&us 
botmD,  anD  tbece  lies  no  Appeal.  'But,  my  Lords,  not= 
tDitbttanDinjj  it  fljall  be  tcicD  in  an  miction  toijetJjec  tlj!0 
3IitDge  bal)C  acteD  acco?bino;  to  Iji0  I^otocr,  tuljctijec  Ijc 
Ijatlj  ctceeDeD  tljc  ©iibniinton  of  tijc  pattie0  0?  not  ^  if 
it  appear  Ije  batb  feept  tnitljin  tlje  @>ubn]|ffion  of  tbe  par- 
tits^  anD  purfucD  W  autIjo?ttp,  JuDtjmeiit  luouiD  be  gi^ 
lien  acco?Dino:  to  W  Dcterminritlon  ^  but  if  tbc  contraip 
appear,  bi0  ©entence  luiJ!  be  fct  aODc  as  a  uoio  Q3atter, 
anD  toe  i5)attlc0  totn  not  be  bouuD  bp  it.  My  Lords,  if 
tbe  iFounbet  couID  not  babe  fct  up  fticD  a  JnDrye  obec 
fjimfelf,  a0  tbep  tnoulD  babe  tOc  (tlifaoj  \\\  our  Cafe,  3i 
IDOUID  beg:  leabs  to  acUboU)  be  zqwkb  to  Do  it  obcr  aiio^ 
tber.  ISut,  my  Lords,  fljoulD  uie  auniit  (luDicO  tljeie  10 
not  31  buniblp  conceibe  tl;r  Irnfr  ©bnnoU)  of  Eeafon  to  Do) 
tbat  tbe  liefto?  is  removable  at  tbe  dBifl  anD  l^Icafure  of 
tbe  QlJfito?^  pet  31  bope  tbe  ©tntutco  of  tbe  CoKrue  fij:iH 
not  be  bJijclfp  fct  afiDe,  but  tijat  Ije  fljai!  fjabc  an  Jntercit 
I  \\\ 
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in  Dts  Office  obfciDino:  tljc  ©tatutcs  ;  tijis  furclp  cannot 
bt  DcntcD,  anD  tfjcn  cucii  tn  tljat  Cafe  toitfj  fjumble  ^ub« 
miQion,  tijc  €)entcnce  of  tijc  Olfito^  \3ii\l  be  craminable  5 
00  If  tljcre  be  lo^D  of  a  Coppbola  S^ano?,  ano  Cenant 
bp  €opp  of  Court  Roll,  at  tlje  mill  of  t&e  lo?o,  ac-- 
co^Dino;  to  tfjc  Cuftom  of  tlje  {^ano? ;  ana  tlje  Cuftoni  10, 
tbat  tljc  Cenants  Ojall  forfeit  tljetr  CoppbolD  Cflatcs  fo| 
^omictDc,  Jncontincncj),  0?  fuclj  otljcr  Crimes  as  arc 
nientioncD  in  tlje  ^dtatiitcs  of  tbis  Collcije ;  anD  fnc5 
Cen.int  is  picfcntfO  in  tlje  lo?D's  Court  fo?  'Jncontincncp, 
0?  anp  otjjcr  Crime,  ant)  at)|utigeD  to  Ijabe  fo?fciteD  Dis 
Cftate^  anD  tlje  lo?o  acmits  another  in  bis  Room,  jc 
map  be  faio  in  tins  Cafe,  tljat  tlje  Cenant  luas  Hit  Ce. 
nant  at  tbe  mill  of  tlje  iojD ;  tbat  Ije  trok  bis  Clfate 
upon  tbcfe  Cerms  ^  nap,  tljat  tbe  ifrcebolD  anti  3lnberi- 
tance  of  bis  Cffate  rcmaineD  altoaps  in  tbe  lo.'D,  ano 
tbat  bis  Cflate  toas  pucelp  an  Cffatc  at  CUill  in  tljc  Cpe 
of  tbe  £aU)  5  ann  tbat  tbe  Lo?U  is  an  abfolute  Jufge,  anD 
no  £<arit  of  falfc  JwUffmcnt  0?  Crro?  lies,  0?  appeal^ 
Out  bis  Sentence  is  final,  nnD  not  eramlnables  aU 
Cbings  tbat  bavie  been  faiD  in  our  Cafe,  migbt  be  fain 
in  tbat.  OBut  pet,  my  Lords  notiDitljffanDino:,  'tijs  ei3e- 
rp  Dap's  practice  to  celicDe  againft  tbe  1o?d  in  tbefe 
Cafes,  anD  tbe  Cenant  in  an  9ftion  fo?  tbe  poflefllon, 
map  falQfp  tbe  l?)?oceeDintjs  in  tlje  lojD's  Court,  anD  e jca- 
mine  tbe  tobole  Scatter  j  anD  if  (jc  can  purtje  binifelf 
of  tbe  Crime,  be  Ojall  retain  bis  Cttate.  'Cis  true, 
Littleton  tellS  US,  Sed.  77.  It  is  faid  that  if  fuch  Copy- 
holder  be  put  out  by  his  Lord,  that  he  hath  no  Remedy 
but  to  petition  his  Lord,  anD  ffilieS  tlje  Eeafon,  that 
otherwi:e  they  would  not  be  Tenants  at  Will,  according 
to  the  Cuftom  of  the  Manor  :  TSUt,  my  Lords,  tbe  Com- 
ment upon  Littleton  tellS  US,  this  was  not  Littleton's  own 
Opinion  5  anD  in  tbat  Derp  Sedlion,  Littleton  CitCS  US  tbe 

jSDpinion  of  Danby  anD  Bryan  to  tbe  contcarp  -,  anD  fa 
batb  tbe  iato  been  aliuaps  taken  cDet  fmce,  fo?  bp  tbofe 
i,mQ(0  tbe  Cop^boiD  Cenant  10  as  toell  an  Jnberito?  of 
l)is  CoppbolD  Cftate,  obferUiuff  tbe  Cuftom  of  tbe  ^a= 
no?,  as  be  tbat  batb  a  jfrceOolD  at  tbe  Common  ULato  ; 
'tis  true,  my  Lords,  before  Danby  anD  Bryan  DeclarcD 
tljefc  Opinions,  tbe  CoppbolD  Cenant  teas  taken  to  be 
tuitbout  EemeDp,  otbettoife  tban  bp  Ipetition,  as  Littleton 
faps ;  but  luben  once  it  tuas  oeclaceD  tOat  be  toas  not 

batelp 
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barclp  Cenant  at  m\\\^  but  tfjnt  olfctlimff  t!)E  CuHom 
of  toe  aBniio?,  \)z  fjaU  a  Etgfjt  to  tnljcrit,  a©  ujcII  as  |)c 
t()at  Ijao  a  jfcecIjolD  at  CTomnion  laU)  ^  tfjc  Confeqiiciice 
of  tljt0  IRiuIjt  (nimcDiatElp  teas,  to  aUoto  fiim  a  iS^fang 
to  tramtne  toljctljct  Ije  IjaU  obfcrlifD  tlje  (Cuftom  of  tlje 
£l9»ino?,  0?  not ;  anU  inReaO  of  Ijig  J^ctttlon  to  be  re^ 
flo?cD,  (tDljicI)  tl)c  lojD  niijjljt  gcaut  o?  oenp  at  D(0  l^lca' 
furc)  tbe  ialu  allolufD  fjini  to  trp  toljctljcc  Ije  IjaO  obfEtUcD 
tijc  Cufiom  0?  not,  in  a  coUatrrol  aaioit,  aiiD  left  btm  no 
longer  in  tbe  arbitratp  iiJoiDCi:  of  tbe  lojD  5  ano  fa  batb 
tbc  conftant  pjaatcc  been  eUec  fuicc  Ed.  4tli'0  ^ime  \  fo| 
tbe  Lab)  luill  not  fuffec  fucb  an  ^bfutbitp,  tbat  anp  one  OjoulD 
babe  a  Etgbt  upon  obfecbinff  fucb  anb  fucb  Cetm©  ^  anD 
tbat  be  fljoulo  be  bep^ibeb  of  tbi0  Eigbt  loitbout  tbe  "Be* 
nefit  of  a  legal  (Eianiination,  tubetbcc  be  batb  obfecbeD 
tbofe  Ccrnis  0?  not  ^  after  it  toais  once  beclareb,  be  bad 
a  Eiffbt  to  bis  Cftate  obferbino;  tbe  Cudom  of  tbc  ^a^ 
no?,  ijls  EemeBp  bias  a  natural  Confcqucncc  anb  effect 
in  LaU)  of  fucb  Eiiybt  ^  fo?  toant  of  Eemeb])  anb  toant 
of   iKigbt  tDoulD  babe  been  tbe  fame  Sbmn:.    gno 
furelp,  my  Lords,  tbefe  <5i5entlcmEn  toilt  not  ptit  tbe  Eec^ 
to?  cntj  ©cbolaro  in  a  too?rc  Conbition  tban  Cenants  at 
COill,  acco?b(nff  to  tbe  Cuaom  of  tbe  ^ano?,  bibtcb  tons 
taUen  to  be  a  Tenure  in  Villenage.     3  bope,  my  Lords, 
tbe  E£3o?  b)i!l  babe  a  Eiffbt  to  boiobis  ©fiSce,  obfcrbinff 
tbe  Statutes  of  tbe  College,  as  itnicb  at  leaft  as  tbofe 
^Tenants  at  Cllill,  to  bclD  tbcir  (gltatcs  acco^mng  to  tbe 
Cuftoni  of  tbe  ^ano?  \  anb  if  it  tuete  a  (Confequcnce  in 
ILabJ  from  tbe  Coppbolbcr  s  babing  fucb  Eigljt,  tbat  be 
fljoulD  babe  a  EemeDp  bp  a  legal  Cramination,  to  trp 
tobetbrr  be  bab  obferbco  tbe  Conbition  of  bis  Cenurc  0? 

not,  ubi  eft  eadem  ratio,  eft  idem  Jus ;  anb  3i  bope  tbe 
Eeao?  liketoife  bj»  tbe  like  Confequence,  babmg  tbe  fame 
Eigbt  to  bolD  bi0  ©fflce  of  Eeao?,  occo?bing  to  tbe  @)ta« 
tutrs  of  tbe  College,  as  tbe  Cenant  in  tbe  otber  Cafe  to 
bolo  bis  Cftate  acco?Oing  to  tbe  Cuftom  of  tbe  99ano?, 
Iljail  cnjop  tbe  'Benefit  of  tbe  like  asemebp  of  €ramina= 
tion  bp  a  legal  Crial,  tobctber  be  batb  obferbcn  tbc  @ta» 
tutrs  of  tbe  College,  0?  not.  |i5ap,  my  Lords,  be  batb 
cniopcD  it,  be  batb  tbe  Jubgmcnt  of  tbc  Court  of  King's 
Bench,  tbat  tbc  ©cntcncE  of  tbe  Oifito?  is  craminablc. 
3f  it  be  examinable  31  come  in  tbe  ncrt  15iace  as  \s\\zfc^ 
as  3  can,  to  connocc  tbe  €)entence  it  fclf  5  anb  upon 
2  tbe 
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tfje  (Erporition  of  the  Statute  de  Vifitatione,  todl  tljE  Oa- 
liDitp  of  ti)is  ©ntcncc  Dcpcnu :  Cljat  ^tnutte  Ijalitng: 
nppoillteO  tlje  TBltljop  of  Exeter  atiD  fjl0  @»UCC£fro?0,  Olfl- 
to?0,  toitl)  povccc  of  Uifiting  tiic  Coilcgc,  30  often  00 
{JE  fl)all  6e  rEqufficO  bp  tljc  EcSo?,  0?  in  Ijia  ^b- 
feiice,  bp  t?]e  ©ub  tcito^  ant)  font  of  tlje  fcucn  fcnio?  Jfcl^ 
IoU)0  ^  anD  tDirijout  anp  Ecquca,  once  from  fiUe  ^ears 
to  fii3E  ^cars,  anti  oiccctro  tfjat  Ije  ttjall  continue  Ijlc  CJifi' 
tation  but  ttua  Dap0,  0?  upon  ertrao^oiiiarp  Ecafons  ana 
©ccafioii0  but  tb?cc  id  tfje  moff^  ann  ojDcreD  tljat  if 
tt)E  Efcto?  c?  €)cOoIat0,  0?  anp  otbct  of  tOc  College  ait 
nccuffH,  be  Hjall  not  require  a  Copp  of  (jt0  Slccufation,  o? 
tOe  Barnes  of  Ijis  3ccufcr0^  tlje  @)tatutE  p|oceeD0  ann 
fjatl)  tbiS  Claufe,  Si  tamen  ad  privationem  aut  inhabili- 
tatem  Redoris  aut  expulfionem  Scholaris  alicujus  per  Epif- 
copum  aut  ejus  Commiffar.  agatur,  tunc  oftendantur  ei 
deteda  quibus  d  non  poterit  rationabiliter  refpondere,  & 
fefe  fuper  objeaa  purgare,  amoveatur  fine  appellatione, 
aut  ulteriori  remedio,  dummodo  ad  ejus  expulfionem  con- 
currat  conlenfus  Redoris  &  trium  ex  feptem  Maxime  fe- 
nioribus  Scholaribus,  tunc  in  univerfitate  prefentibus,  fine 
quorum  confenfu,  irrita  fit  hujufmodi  expulfio  &  nulla 
ipfo  fado. 

aipon  tbc  Conffruction  of  tlji0  Claufe  BotD  tlje  main 
Queftion  DepenD,  toljetOec  bp  tbi0  Claufe  tbe  Confent  of 
three  of  t&e  feven  fenio?  jfelloius,  10  neccflarp  to  tU 
p^ibation  of  tbe  Eecto?  0?  no*  ann  my  Lords,  toitb  bum= 
ble  ©ubmilTion,  tbe  Confcnt  of  three  of  tlje  feven  fentoi 
JFcnoUi0  ouijfjt  to  concur  to  tfje  lp?ibation  of  ttje  EcC' 
t02,  fine  quorum  confenfu  irrita  eft  hujufmodi  expulfio : 
Cbe  'Beginning  of  this  ©cntencc  i0  in  tfje  Di0jun8iDe, 
Si  tamen  ad  privationem  aut  inhabilitatem  Kedoris,  aut 
expulfionem  Scholaris  agatur  :  Jf  tbe  SlifitO?  p?OCeeD  tO 
tbe  DepjiDing  0?  Difabitng  of  tfje  Eccto?,  0?  €£pulfiott 
of  a  ^CbOlar,  tunc  oftendantur  ei  deteda  ;  tljcce  be  10 
to  babe  a  ^tgljt  of  t^e  f^CCUfation  Oftendantur  ei  deteita 
ticre  relates  inUifferentlp  eitbet  to  Eecto?  0?  @)C[)olar0, 
00  Eitbet  tJjc  one  0?  tbe  otbcr  fljall  be  p?oceeDeD  agalnS, 
quibus  a  non  poterit  rationabiliter  refpondere,  amoveatur; 
amoveatur  niuft  Iiketoifebe  inBiffcrentlp  applteo  to  Ecao?  0? 
^C()Oiar0,  fecundum  ^ubjedam  materiamj  ii  tbcp^OCecOingS 
are  to  rcmoDC  tbe  Ee80?,  amoveatur  Reftor ;  if  a  @CbO' 
liir  10  p20CCCacD  ngatnl!;  amoveatur  Scholaris,  fo  t(jnt  amo- 

T  1 1  veatur 
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veatur  tjJ  titeri  intiiffcrnitlp,  nnti  fi5iunG0,  if  applicn  to  tlje 
Ecao?,  A'.notion  0?  Deprivation  ;  if  nppKcD  to  tljC  €)Cl)0-- 
inr,  Si  ad  expulfionem  Scholaris  agatur,  it  fltJlUfies  Ex- 
pulfion  ;  amoveatur  Scholaris  \&  tljE  (iiniE  njj  expellatiir 
Scholaris  ;  fo  tiint  it  fifftilfiCS  InOiffcrciltlp  CttDcc  Amotion 
01  Expiilfion,  ng  tijc  Cafe  (Ijaii  fall  out  ^  nnD  tfjr  fni3jr(t 
$^nttec  rEQulrc*  Cljcu  come  t(jc  mo2^0  upon  luijicij 
tljC  Uoiibt  arifes,  Dwmmodo  ad  ejus  expulfionem  concur- 
rat  confenfiis  Reaoris  &  trium  e  feptem  Scholaribiis  maxi- 
me  fcnioribiis  :  Cl)(S  Cinufc,  fapg  tfjC  OtljCC  ©tOf,  DOtfj 
not  COnCECU  tlje  pzlUatlon  of  tlje  Eeao?,  ad  ejus  expul- 
fionem tetCtS  Oillp  to  Scholaris  ;  fo?  'tis  not  fillD 
Expulfionem  Re8oris,  but  privationem  &  inabilitateoi 
Redoris,  &  expulfionem  Scholaris ;  fo  tljat  being  frtiO  f)etZ 
ad  ejus  expulfionem,  ejus  tfjCtC  llUlft  fEfet  to  Scholaris, 
nnO  not  to  Reftoris ;  ano  tfjcp  fnp  fuctDec,  tljat  if  ad  ejus 
expulfionem  uUt  to  tlje  Ercto?,  nutJ  tlje  Confent  of  t(jc 
Eecto?  nno  tD^ee  of  tlje  kmx  ©cnio^s  ijs  requifitc  in 
fucD  Cnfe,  tljat  tfjen  tlje  cronfent  of  tlje  Ecrtoj  muff  conctic 
to  bis  oton  p?iljation,  tofjiclj  \&  nbfutD  to  imaffine  ^ 
anD  tOerefo^e  tljouglj  tbe  meancft  S-cbolac  of  tlje  'BoDp 
map  not  be  crpellcD  bp  tbe  Clifito?,  luitbout  Confent  of 
tbe  Efrto?,  ano  tb?ce  of  tbe  fcDen  ©cnio^sj  ^  pet  t&e 

l^t^O^  tbe  Head  of  the  whole  Body,  map  be  crpellCD 
6p  tbe  QlifitO?  alone,  without  any  Confent.  My  Lords, 
in  anftDEC  bereto  firft,  I'rivatio,  Amotio,  8c  Expuifio,  arc 

all   fynonymous  Terms,    autl    fignifp    tbe    fame    Cbillff 

tlj?ouffbout  tbl0  Statute  ^  ann  tbcrefo?e,  as  31  obfetUED 
bEfo?E,  amoveatur,  toben  lEfecieU  to  Scholaris,  fignifif0  tbe 
fame  as  expellatur ;  anil  if  in  tljat  place  amoveatur  ap- 
plicn to  Scholaris,  fijjniflEg  as  mucb  as  expellatur,  nS  J 
tbink  iDitb  S^ubmiflion  tbcre  can  be  no  (Ducftion  but  it 
notlj,  bp  tbe  fame  Ecafon  fljall  ad   ejus  expulfionem  ill 

tlje  nert  line,  hcino:  tefcrrcu  to  tbe  Eccto?,  Cgnifp  tbe 
fame  as  if  it  bao  been  ad  ejus  amotionem  ;  fo  tljat  ill 
tbat  place,  ad  e^us  expulfionem  map  as  llJfll  be  applicD 
to  tbe  Eeao?,  as  to  a  €)CbOlaL'  fecundum  lubje^am  marc- 
riam  ^  but  tben  fap  tbep,  tbe  Confent  of  tbe  IHeffo?  muff 
concuc  to  W  otim  Crpuli'cn.  My  Lords,  toitb  bunuilc 
^libmiinon  tbat  tuiil  not  folloiu,  if  tbe  fiimc  Crpofition 
be  maUe  berc,  as  batb  been  maoe  of  tbe  Ecff  of  tbe 
Claufe  i  tbat  is,  to  npplp  tbe  Cdlo^Ds  refpcctiljclp,  fecun- 
dum fubjeclam  materiamj  UJbCn  tljC  EcctO|  IS  to  be  Oc-- 
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P?ibGD  bp  tbr  OirUo?,  ad  ejus  expulfionem  concurrat  con- 
fcnkis  trium  e  fepteai  maxims  fenioribus  Scholaribus,  tfje 
Confciu  of  tlj?iE  of  tijc  feuen  g)eiuo?£S  muft  conciic  5  ciim 
lu'jni  a  ^ct)o!ar  I'g  to  be  crpcIlcD,  tlje  Confcnt  of  tfjc 
Mcfto?  ano  t!)jcc  of  tlje  fcDni  ^cniojo  nnia  concuc :  Cljis 
Conai-act:on  nuoiog  all  abfucDitp,  10  confonnnt  to  tlje 
fo?fQ;oiiiff  ^m  of  this  Gltitifc,  ana  maUcs  tbe  jfounticc 
to  ijaDc  ciScD  ill  n  pnioent  anD  rcnfanabic  ^.^anncr,  ana 
ims  p?o\3tDca  to?  tlje  Eeao?  luitb  as  nmclj  Care  at  Iraft 
as  tl)c  nteajicft  ^cfjolar,  uiljicb  fje  lui!!  not  babe  Done 
oKjcctoife  ^  fo2  Uibcreas  tbe  nieancft  ©djolnc  cannot  be  cr- 
prUcD  bp  tije  Clifito?,  toitljont  tfje  vJEonfcnt  cf  tljc  Kecto?, 
anD  tb?ec  of  tljc  fcbcn  ^^cnio?0,  tbe  Ecao?  bp  tfjdc  CToh' 
ftruttton  on  the  orbcc  ©ibc,  mnp  be  crpelieD  bp  tbe  Cltii- 
to?  aloiir,  luitbout  anp  concmrtng  Confcnt  at  all  5  fa 
tijat  tbc  Ecctc?  iDiil  be  toljollp  in  tlje  filifitoj'o  pobjcr,  aiiD 
trpellabis  at  13l!:afuie.  Cbi0,  my  Lords,  luoiilD  be  a 
Ucrp  bacD  Conftruaioii,  anb  'tis  fcaccc  to  be  imautnca 
tJjat  tlje  jfcunDec  cbcc  intcntJcD  anp  fuclj  l^otiscc  to  tbc 
diifito]  obec  tijc  Etcto?,  tobcn  be  batb  not  %i'oza  it  bini 
oDcc  tIjc  nicancft  6)Cbo!ac  in  tlje  Coilcgc :  anD  tf  toe 
confitiec  tbe  foliotuing  Ciaufe,  it  fecms  uecp  fitonglp  to 
miplp  tbe  contrarp,  ano  tljat  rnns  tbns,  Et  infuper  Ci 
contra  Reftorem  ad  amotionem  ab  officio  per  hujufmodi 
Domini  Epif.  Commillarium  etiamfi  confentientibus  qua- 
cuor  ex  feptem  raaximc  fenioribus  lupradiitis  procedatur, 
non  negrimus  ei  omnes  exceptiones  juftas,  apud  eundem  Do- 
minum  Epifcopum   Exonienfem,  dummodo  ulterius   non 

Appdiat ;  Et  infuper  i)tvc  10  not  tljc  ODeginntng  of  a  mm 
inDepcnDant  Sentence  ^  bnt  It  in  tbis  l^ince  couples, 
anb  refers  tijts  Clanfc,  to  tbe  Claiifc  fojeffoino:  ■■>  fo  tljat 
tbe  Jronnber  babinff  bp  tbe  foregoing  Ciaufe,  o^beteti, 
tbat  If  tiie  Eccto?,  0?  anp  ©cboUic  mere  accufco  to  tbe 
Cl'-flto?  of  a  Crime,  et  non  poterit  rationabiliter  refpon- 
dere,  anD  COlsiD  not  Clear  bimfelf,  amoveatur  fine  appel- 
Jatione,  Dummodo  ad  ejus  expulfionem  concurrat  conien- 
fus,  &c.    p^obibcB  tljat  to  fucb  Crpulfion  tbcre  is  a  Due 

ConclUTCnce,  Sine  quorum  confenfu  irrita  fit  hujufmodi 

expiilfio,  tDJtbout  \}i\)itl)  Concurrence  fucb  CrpulHou  toas 
to  be  DoiD.  Zi)c  jFounber,  31  fap,  babinij  mabe  tbts  p?a« 
bin  on  in  tbe  fojcffoino:  Ciaufe,  (faps  not  bere,  but  p?0' 
ccfDS,  Et  infuper ;  auo  oUcr  auD  abobe,  anb  befibcg  all 
tIjat  10  bone  alccaop,  Si  contra  Kectorem  ad  amotionem 

T  t  t  2  ab 
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ab  officio,  &c.  Jf  tf)c  "Biajop's  CommilTarp  mtetn  to 
tPmo\3e  tIjC  Eccto?,    tametfi  conrentientibus,  tljOllgb  tDltfj 

a  one  cToucurtcncc,  tofitdj  nmft  tmplp  a  Concurrence  ne= 
ccfTaip  bp  t[}e  fojmcr  CTlaiifc,  to  tljc  Eccto?'6  Smotion, 
tametfi  confentientibus,  tf)OUB!)  fllCl)  Conctirrpncc  be  fjaU, 
fine  quorum  confenfu  irrita  fit  hujufmodi  expulfio,  tDl'tO* 
out  tuljicl)  tfjc  amotion  teas  to  be  UoitJ  ^  pet  fap0  ttjc 

jFciMlQcr,  non  negamus  ei,  8ic.  lUC  OllotD  bfni  an  3ppcal 

to  tlje  eiifito?  ^  fo  iljnt  tfjfo  (0  a  Claufe  of  T13ountp  to 
tljE  Eccto?  infuper,  oDcc  nnD  abouc  tDbat  anp  of  tlje  ^cljO' 
Inrs  !/nl3C,  tubiclj  ccrtalnip  impMts  tljat  tlje  Eecto?  bp  tlje 
foimcc  Cfatife  fjnD  tlje  fiimc  Cate  taUcn  of  bini,  as;  tlje 
Eeft  of  tfje  ColIesE  Ijan,  o?  clfe  tbiS!  Dep^iUation  couID 
not  be  infuper,  otocc  ano  aboUe  5  fo  tbat  upon  tljcfe  ttoo 
€lauff0  ccnfioercD  togetber,  it  fcenis  to  me  U)it&  8)Ub- 
mifllon,  a  ijcrp  flraincD  Cypofition,  to  conffrue  tbe  Eec- 
to?  into  a  luo^fc  ConBitiun  tban  anp  ©cholar,  tobeu  tOe 
3intentton  of  tbe  jrounDer  fecms  platnlp  to  bauc  been  to 
put  bim  in  a  better :  aviit  bp  tbe  Conftruttion  31  babe  en- 
DeabouccD,  al!  abfurDitic0,  J  bope,  are  auofneti,  auD  tbe 
intention  of  tbe  f  ounurr  toill  be  confonant  to  it  fclf  in 
botb  Claufeg  ^  tbe  Ercto^  luben  be  10  no  partp  H)m  coW' 
cur  tiJitb  tbe  CTifito?,  ano  tbe  Eeff  of  tbe  jreUoto0,  to  tbe 
Crpulfion  of  a  ©cbolar  ^  but  tuben  be  i0  a  l^nrtp,  be 
fljall  tbcn  ceafe  to  be  lutige  ano  ipactp  tm,  anO  tbcn  tbe 
CJifito?  tDitb  Concuircnce  of  tb?ec  of  tbe  feben  @)enio?0 
map  Dep?tbe  bim.  Cbt0,  my  Lords,  reem0  tlje  natural 
ConRtuction  tuitb  ©ubmifiion,  anD  tbi0  Confttusion,  as 
batb  been  obferUcD,  tbe  aifito?  bimfelf  batb  mane  y  be 
Ijatl)  aoiutjgco  tbe  Confcnt  of  tb?ee  of  tbe  feben  @cnio?0 
iieceffarp  to  tbe  Ecffo^e  Dep^ibation,  anO  got  tbe  Con' 
currence  of  tb?er,  tubicb  be  tbougbt  to  be  tb?rc  of  tbe 
feben  @cn{o?0  ;  but  tobctbcc  tbep  bjete  tb?ce  of  tbe  fcbcn 
@)Enio?0  0?  no,  ujill  be  tbe  next  Queftion ;  't{0  founo  tbat 
flic  of  tbe  feben  S)enio|0  tuere  fufpcnOetJ,  ano  tbat  tbe 
Eeffo?  U)a0  Dep?ibcD  bp  tbe  Confent  of  tb?cc  of  tbe  feben 
not  fufpcnbcD.  My  Lords,  3f  tbe  C^nfent  of  tbicc  of 
tbe  feben  iua0  tequifite,  J  p^efume  it  tDill  not  be  mucb  in« 
fidcO  on  bp  tbe  otber  ^tue,  but  tbat  tbi0  Point  10  againa 
tbem  ^  fo?  tbe  fufpeuDto  jfellotDS  remainc d  jreUoiD0  not* 
toitbttanoing  tbe  ©ufpciifion,  antJ  tb?ee  of  tbem  ougbt  to 
babe  confcnteD  5  but  tbep  tbat  confentcD  ace  founQ  to  be 
not  anp  of  tbe  feven  Seniors,  but  tf)?ee  Of  t\}t  Ccben  %£' 
2  nto?0 
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mo?0  not  fufpciiDcD;  fo?  tbe  Dodlors  nnD  Bachelors  of 
Divinity,  anD  mol!  matutc  pact  of  t6e  Colleffe,  toccc  all 
furpniOcD ;  fo  tijat  t[j(0  Dcp^itiatton  not  bctrnj  toitl)  fucb 
ttccctTcicp  CoucucrcncE  ng  t[je  8)tatute  requites  ^  aim  tOe 
(Ilifito?,  as  3  hope  is  p^obeD,  not  fjaunio;  a  fale  laouicc 
obec  tijc  Eccto2,  but  luttfj  a  Due  Concuirence,  tfjis  De» 
palliation  bj)  tOc  Vifitor  alone,  toitljout  [iicf)  Concurrence 
U)i!I  be  abfolutelp  boiD  ;  fo?  tlje  aifito?  not  belns  an  abfo-- 
lute  JluOffc,  but  reftcaineo  to  tfje  Confcnt  of  tlj?cc  of  tbe 
fcucn  S)enio?0  ^  if  fuel)  confent  be  not  IjaD,  Oisi  act  is 
voiJj  fo?  uiant  of  autljo?itp,  antJ  tlje  uiljolc  ^^ocecOinir 
coram  non  Jiidice  ;  ailD  full  tO  tfjiS  pucpofe  IS  tljE  Earl 
of  Leicefter'0  Cafe,  Com.  39 j,  :;i^6.  anU  Hob.  70.  Lamb 
nnO  Williams's  Cafe,  iDljcre  a  Ulut  Mwq  Direaeo  to  tlje 
S)Ijeriffs  of  London,  o\\z  0?  tljem  makes  tlje  Ectut:n5 
tljis  1$  no  Eeturn  at  all,  but  boio  ^  fo?  tijece  teas  no  fuclj 
3utl)0?(tp :  %o  my  Lords,  tljere  luas  no  autl)o?itp  com-- 
mltteo  to  tlje  dtfito?  to  umi'oc  tbe  Reao?  uittljout  a  one 
Concuccencc  ^  anti  tljci*cfo?e  Ijis  Dcp?il)atton  tuitljaiit  fuc& 
Concurrence  is  an  as  none  luitljout  autljo?(tp,  anu  fiuai* 
fies  no  mo?e,  tfjnu  !f  be  bad  been  uepiibco  bp  tljc  Mayor 
of  the  Town,  0?  anj)  otOec  ©tcauijec  luljatfoeber.  9s  to 
tfje  Clme  Uiljcn  tlje  Ecao?  toas  Dep?(beD,  toljetljer  it  toas 
upon  tlje  tljtro  Dap  of  tbe  aifitation  0?  tlje  fourtlj,  31 
(Sail  not  take  up  pour  io?Dajips  Cime  in  Bifputiniy ;  if  a 
Concurrence  mas  necelTarp,  anu  fucO  Concurrence  not 
fjao,  be  tlje  Dep?ibatlon  of  tlje  Eeao?  ftoiur,  be  it  later, 
it  tuiU  ntyntfp  notljing. 

3ln  tbe  lad  j^lace,  my  Lords,  gj  come  to  tlje  Caufe 
of  tbe  Depiiuation,  ano  tbat  is  founD  b^  tbc  ClerDia  to 
be  propter  Contumaciam,  3  fljall  not  fpenb  Cime  in  Dtf' 
putinff  tDbctljcr  Contumacp,  not  being  a  Caufe  of  De* 
p?tbation  mrntioneo  in  tbe  €)tatute,  be  a  fufficient  Eea= 
fon  to  Dep?ibe  tlie  Eccta?,  0?  no.  My  Lords,  be  tljat  as 
It  luill,  3  bope  to  acquit  tbe  Eeao?  of  Contumacy  in  tbis! 
Cafe :  Cbe  statutes  of  tlje  College,  to  tbe  ©bfecbatioii 
of  toljicb  m  Ecrto?  is  ruio?n,  fap,  tbat  tbe  aiOto?  bi^  bim- 
fcif,  0?  Ijis  Commilfarp,  map  come  to  bifit  tbe  College  as 
often  as  he  IS  requeued  bp  tbe  Eecto?,  0?  in  bis  abfcnce, 
fap  tbe  ©ubrcao?  ann  four  of  tbe  feben  ©enio?s 5  nno 
without  Reqiieft  tbat  bc  map  comc  ano  bint  once  from 

five  Years  to  five  Years.     'CiS  fOUnD  bp  tbe  ClerDift  tbat 
tbe  (LlifltO?  bp  D?,  Matters  fiiS  Commifliirp,  not  being  re- 
queued 
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quefted  bp  tljC  EfCtO?,  0?  ©UbrcctO?,  in  March  1690. 
comcss  into  t[)c  Collep,  anu  DetErminp0  an  Appeal  bjougfjt 
before  Ijim  bp  Coimer.  %n  June  tbc  fir  (I,  arm  aftcrtoarD0 
in  July  tbc  fame  ^ear,  tbe  eiifito?  conif0  to  Difit  tlje 
College  in  Ipccfon;  tljc  Ecrto?  ano  ©cbolaro  concciDing 
Dj.Maftersg Coming  to  tbeCoUcije  in  March  before,  with- 
out Requeft  b?  tb£  Ecao?  0?  S)Ub  tcao?,  to  bt  a  Qifitatton, 
mabe  tbcir  lp?otE(!ation  unticc  tlje  CoUege  ^eal,  to  tbe 
C3ifito?'0  Eigbt  of  biOtlng  in  June ;  ano  fa  ajjain  in  Ju- 
ly, anO  fct  fojtD  tbcir  iacafon0  in  all  Ccrm0  of  Dcccncp 
ann  Eefpcct,  ano  lljein  tijat  D?.  Matters  baDtno:  Difitcn 
tbc  College  in  March  p^rccDing;  -■>  anO  tbat  bp  tDe  €)ta-- 
tntc0  anb  ■libcrttC0  of  tbe  College,  tDbfclj  tijcp  ujcre 
bouno  bp  tljcir  Catbs  to  pjcfcrbe,  tlje  Clifito?  can  bifit 

(inilef0  rctlUCftCD)  bnt  de  quinquennio   in  quinquennium 

femel,  anO  tbat  fiUe  f  ears  ti3a0  not  clapfeD  fince  D?.  Ma- 
tter's (Utfjtation ;  tljnt  tftcrcfo^e  tijcp  coiilO  not  agree  to 
tlje  (Uifitation  in  June  anO  July,  onip  bccaufe  t[)cv  tacre 
bonnti  bp  tbcir  €)atb0,  to  DcfenO  tbe  liberties  anD  piU 
i)ilegc0  of  tljE  College  ^  anD  liauing  mane  tb{0  12)?otclta= 
tion,  tbe  Eccto?  ano  ©cljolars  Oepart :  €be  Oeliijccing 
tbe  i;3?otcaation,  tbat  3  no  not  fino  i0  p^ctcnnco  tDn0  anp 
Contnmacp,  bnt  Departing,  ann  not  appearing  aftcrlunrDg 
10  tbe  Contnmacp,  fo?  tobicb  tbc  Eego?  is  ncp?iljcn. 
My  Lords,  tuitO  bnmblc  ©nbrnilHon,  tbis  i0  no  ContU' 
mncp :  3f  it  toa0  lalufnl  fo^  tbe  Eego?  ann  8)Cl)olar0  to 
mafee  tDcir  p?oteffation,  as  31  tljinU  it  is  not  ncnicD,t{}cn 
tljep  iDcre  not  compellable  to  no  an  3ct  toijicb  tiionin  Dc- 
llrop  tbat  Eigbt  tbcir  lp?ote(fntion  toas  mane  to  p?C' 
fcrl)e,  as  tbcir  ©taping  ann  ©nbmitttng  to  t&e  (HiQta' 
tation  tuotiin  Ijane  none  ^  tljat  uionin  baue  been  protefta- 
tio  contra  fadum,  ann  fignificn  notbing :  "But  fnrtber, 
tbis  p?oceening  of  tljeirs  luas  gtonnnen  on  a  a9attcr  of 
Eigljt,  toljiclj  tOe  Eeao?  nnn  ©cDolars  took  tbcmfcines 
bonnn  bp  ©atlj  to  p^efecne :  jfoi  D?.  Matters  bailing  Di« 
ntcn  in  March  p?eccning,  tbis  tfjcp  rrailp  ann  bona  fide 
conceiben,  ann  tocre  pcrftuancn,  tuns  a  Oifitation  ^  ann  if 
(as  tbece  toas  fame  Difference  in   Cpinion  noon  tljc 
Ecfolntion  of  tbis  Cafe,  tobctbcr  it  lucre  a  CKfitation  o? 
no)  it  toere  a  ^lifitation,  tbcn  tbe  Oifitoj  ban  no  poiuer 
to  Ulfit  tbc  College  again  till  five  Years  were  patt,  ann 
Ijis  Coming  in  June  ann  July  luas  on  Jnbafion  of  tbcir 
Eigbts  ann  Liberties.    My  Lords,  g|  fap  tbis  being  in 
2  £)e  fence 
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SDcfcnce  cf  a  Kifjfjt  \nWl)  to(i0  Difptitnble,  tfjefr  inftfffng 
on  it,  *3  ijopc,  toill  not  be  Contmnacp  ^  if  it  IjaU  been  a 
pltiin  OTafc,  tfjnt  D|,  Mafters'0  iun0  iia  Clifitation,  anD 
tfjat  tDefe  pjotcffations  tocrc  a  mctc  faint  Cantnuance 
of  tfje  Eecto?  nno  ecfjolars  to  auoin  tOe  dltfitoj's  giitfjO' 
rftp,  3  flJoulD  OaDc  little  to  fap.  "But,  my  Lords,  it  be^ 
ins  in  it  felf  teailp  a  nubiaus  i^attet,  upon  tlje  cao^ns 
cf  tfjc  statute,  luljctDcc  "Dh  Mafters'o  Coming  in  March* 
not  being  requefted,  toas  a  cltfitation  01  uo,  ajiti  a  Cliie= 
fiion  fo  Ciffimtt  tljat  tbcie  toas  Diffetence  of  ©pinion 
(as  31  faiD)  in  tijc  Court  it  felf,  upon  tljE  EcfoUition  of 
tfje  Cafe  ^  it  cannot  tDitb  bumble  ^ubmiffion,  beinu  a 
i^attcc  of  Eigbt,  tDfjicfj  tijep  reallp  anD  bona  fide  tcok 
tfjemfelbeo  obliffeD  bp  tbeit  ©at!)0  to  DefcnD,  be  atiiuDijeQ 
Contumacy,  tijougfj  tbep  bno  been  miffakcn,  a0  bp  tfje 
3iuDg;ment  of  tbe  ^l^i^0;'0  'Benclj  it  appcar0  tijep  lucre 
not.  My  Lords,  g,f  tijcte  be  SioiXi  of  a  Coppljolo  ^a-- 
no?,  anti  €enant,  toljcre  bp  tlje  CuRoni  of  tlje  ^ano?. 
Non-payment  of  l)i0  fine  i0  a  jFo?fciture  of  bi0  Cffate^ 
if  in  fucfj  Cafe  tlje  lo?o  aircire0  an  atbittaip  jftne,  anD 
appoint0  a  STinie  anD  pace  fo?  tlje  Jl^apmcnt  of  it,  anD 
toe  Cenant  innff0  upon  it  a0  a  fine  cectain,  anD  ccfufes 
13)apment  of  tfje  arbitratp  fine  5  in  tbi0  (ITafc,  if  Ijc 
tiato  fo?ffitcD  bi0  Cffate  bp  tb!0  Eefufal,  it  luill  be  tDe 
IjarDcft  Cafe  in  tlje  ceojlD  ^  fo?  tOen  a  span  ttjoulD  fo^ 
feit  1310  Cdate  fo?  DinDicatino:  anD  inOfiinQ:  on  his  Eigbt, 
nno  t(jcccfo?c  fuel)  Ecfufal  Uia0  aDjuDijeD  no  jro?fetture, 
in  tfje  Cafe  of  Wheeler  anD  Honor  in  tbe  Kings  Bench. 
Mich.  19  Car.  2,  Upon  tfji0  Diffctcnce,  tbat  uiljcre  tfje 
Heptitatton  0?  Jmagination  bona  fide,  bv  all  0?  anp  of 
tije  ;£cnnnt0  of  tlje  o^ano?  i0,  tljnt  tljc  fine  i0  cectain, 
anD  not  acbitcarp,  anD  an  acbitrarp  fine  i0  affcireD  anD 
vcfufeD,  tfjere  tDa'  upon  a  Crial,  it  be  founD  tbat  tfje  fine 
i0  aibitinrp  5  pet  fuel)  Hcfufal  iriill  be  no  f  o?feituce,  fo? 
tl)cn  no  £0m\  coulD  tvp  &i0  Kigfjt  in  fucO  a  Cafe,  luitfj. 
out  forfeiting  fji0  Clfatc  ^  but  if  on  tfje  otbcc  ^iDe  it 
U)a0  Uno\D!i  tbat  tbe  fine  iua0  aubitcarp,  anD  tfje  Copp- 
fjofoec  vuitfjout  anp  fucb  reafonablc  Caufc  0?  imagination 
Did  refufc  to  pap  it ;  in  t[)at  Cafe  fucb  Eefufal  luill  be  a 
forfeiture :  ©0,  my  Lords,  if  tljc  Eccto?  in  a  plain 
Cafe  im  icfufcD  fubmitting  to  tbe  Cliftto?,  tbe  putting 
in  fucb  a  |i)2oteftation,  auD  Dcpattinn:,  miffbt  bnuc  btm 
tijouLT'jt  a  ConttiUancc  to  cluDc  anDauoiD  tbe  aifito?'0 

autfja« 


511  Term.  Trin.  6  Will.  (S:  Mar.  R.  B. 


aiitljojttp  i  but  notOtno:  of  tf]nt  appealing,  Irnt  on  tfje 
coiitrarj'  conccltiing  rciiUp  anD  bona  fide,  tbat  tijc  Rt'gljtg 
of  tijc  Coilcjjc  lucre  (iiUaoctJ,  anD  t!jc  Q^attcc  tirtno;  ui  its 
oton  Batiice  fo  cubioiss  ano  otfputable,  no  it  npprdrs  ta 
l)o\)c  been  i  auD  tljinUmg  Ijinifclf  bounti  in  Conrnrnce  \\\ 
tfjnt  Cafe  to  ncfcnB  tljc  EtaOts  aiiD  pri^tlffrfs  of  tlie 
College  i  tlje  Defence  of  tijat  Eigljt,  m  Difcliargc  of 
IjiS  Confciencc,  3  ()ope  toill  nebcc  be  tijouuljt  Ccntiima= 
cp,  0?  f  oKcitutc  cf  Ijis  Office.  Jt  10  a  fnfficient  pc= 
imltp  upon  tljc  Eccto?  \Ditl3cut  JFo?feiturc  of  Ijig  ©iHcf, 
tijat  after  Ijabiuff  been  a  09eml]cr  of  tOijs  College  nboDe 
Ijalf  a  Ccnturp,  tbe  greater  i;5art  teljcteof  t(je  Collcsc 
IjfltO  ijnppiip  Kourtlftel'  unBer  fjis  (Care  anD  CcoDcrnmcnt ; 
tfjat  ncto  \\\  bio  olD  3g;e,  toljcn  Ije  (;a&  little  mo2c  to  Da 
in  tljis  2:2:iojlti  but  Hie  tn  peace,  l;e  Ontlj  unDcrircnc  an 
£rpenfitie  anO  tjcicaticus  ©uit,  not  onlp  in  Defence  of 
tfjofe  Eiffljts  ano  liberties  Ijc  Ijatfj  been  often  ftuo^u  ta 
P?ereiDe,butIilt£U)ifc  top?cDcnt  being  to?nbimfelf  from  tfjat 
'^jjolip,  tDljereof  Ijc  IjntO  been  Co  long  a  Q3cn)bcr,  bp  a  tigo. 
rous  P^ofecution,  from  lu&encc  toitljin  tlje  Conipafs  of 
a  fcto  ^enrs,  l)e  muft  fall  bp  tlje  Beccmtp  ano  Ccucfe  of 
Jl^ature.  My  Lords,  tlje  toljole  Court  of  filing's  TSenclj, 
in  tbe  Eetolution  of  tlji0  CTafe,  acquitteo  tlje  Eccta?  of 
anp  intenOcO  Ccntumacp,  of  anp  fo^meo  Dcfign  of  clu- 
Cing  tlje  aifitofs  Qutljojitp ;  anO  tlje  ^^ajojitp  of  tDe 
Court  after  manp  itirguments  at  tlje  "Bar,  anO  great 
Deliberation,  IjaDe  giljrn  luDgmcnt  fo?  tlje  Efrto?  ^  tljrp 
babe  abiuogeO  tljat  tlje  DcfenOant  D?.  Bury  continues 
EfCtO?  of   Exeter  College;   luljiclj  JUDgmcut,  31  l)Umblp 

p?ap  potir  lojoiijips  to  affirm. 

t2:i)!0  Judgment  uas  reberfcD  bp  tlie  1Lo?li0,  toirljcut 
gibing  anp  Eciifons,  0?  Oiftinguifljing  tlje  ipolnts  matic 
m  tl}(s  Cafe  s  'Titi  tn  tlje  Debates  of  tlje  fpoufe,  tljc  Bi- 
(hop  ot  Worcefter,  Stillingflecr,  Cpolte  bcrp  camcfllp  ogainK 
tljis  ©entente  of  tbe  eiifito^'o  being  eyamiiiiiblc,  anO 
gnbc  Jnnanccs  upon  all  tbe  Cafes  tljat  bao  been  upon 
Mandamus's ;  anD  tben  toent  into  fojeign  ^'."llauffs,  tOnt 
tbe  Cintbcifities  abjoaD  aie  all  cjccmpt  from  tbe  3urif= 
Diaicn  of  tbe  o?Dinarp  Courts  of  juflicc  ^  aiiD  tljat  ours 
are  fo  tto  bp  tljcir  Cbarterg,  anD  tijofe  dljartcr^  con^ 
fiimcD  bp  l^acllament. 

4  Note, 


Term.  Tiin.  6  Will.  6c  Mar.  R.  B.  51  j 

Note,  git  tons  ngrccD  in  tfj!0  Cafe,  tijnt  tDe  JfounDrr, 
after  fiamno;  niauc  tijcfe  Stntutco,  cculo  not  Ijimfcif  ims 
Qi\}£n  tOcni  otfjer  ^'tdtutes,  0?  mW  @)tatutc0,  inilcfg  fje 
IjnB  rcfcrUcD  to  blmfrlf  autl;0?(tp  fo?  tl).it  purpofc. 

31t  luas  liUclDifc  fniD,  tijnt  if  tije  2iifito?'0  Sentence 
ms  not  rpmmablc,  at  kan  n-j  to  CircumlTanccfi  of 
Cimc  anD  l^iace,  ano  ftic!)  otfjec  Eequintcs  bp  tijc  €)ta' 
tiitfR  .  tijiit  tfjen  l)E  niig!)t  Uifit  as  often  ng  (jc  plcafctJ, 
anD  as  lonij  a©  Ijc  pleafeti,  anD  rrpel  tlic  jfelloui0  fokiy 
\Tit!}out  anp  Confcnt,  ano  fnmr.ion  tOem  to  Exeter  one 
COcc!?,  anu  to  York  anotljcr  5  bnt  as  g]  IjcarD,  nianp  of 
t(je  testis  mere  of  ©pinion  tijat  tlje  gtentence  tons  era. 
mmable  as  to  fuc.j  Citcnmdnnccs,  tuljateuec  it  Uias  as  to 
llje  Jufiice  of  t()c  Sentence  it  fclf. 

Cije  great  argument  on  tl)e  otljec  @)it>e  teas,  tlje  j?oim= 
nrfs  fjabino;  niaoe  t(je  Oifito?  an  abfolute  Juogc  fine  ul- 
teriori  appellatione,  anD  obltgcO  tljC  iAtgO?  anD  JftilOtoS 

bp  tDeir  2)atlis,  in  cafe  t[)ep  fba!!  be  cjcpcllcD  fo?  a  rcafona-- 
ble  Caiife,  not  to  appeal  ^  ano  tijat  tijep  come  in  Ocre  bp 
COarltp,  anD  reap  tIjc  "Bcneiit  of  tIjat,  toljicl)  tons  not 
piircljafcD  b))  tbnr  ^;?onep  ^  anD  tljetcfo^e  nmll  take  it 
upon  tbc  jfoimDeis  Crrms,  \rljiclj  are,  tIjat  t(jep  fljall 
be  bounD  bp  tijc  Oifitoj's  @)cntence  toitbout  appeal. 

3s  to  t{j;g  q^attee,  it  feemct!)  tijeiE  is  not  fo  mucfj  of 
Qigument  in  it  ^  fo?  tlje  Ciiieaion  is  noc,  toljctfjcc  tlje 
jFouuDcc  intctiDcD  tijep  fljoulD  be  concluDeo  bp  tIjc  Clifi» 
to^'s  ©cnrence,  0?  not  j  no  Qiieftion  ijis  Jnteution  toag, 
tIjat  tljC  fccular  potocr  Qjoulo  not  intermeDDIe  in  anp 
Cafe  toitl)  tlje  Q^emberd  of  Ots  jfounDatioiu  Clje  jroiin« 
Dec  tons  a  13ifljap,  as  tfje  grcarcfi  linnet  of  tlje  jfounDers 
of  CoUegts  trert  ^  anD  i[}C  "Colleges  tocre  fcnnOeD  bp  tbcm 
in  JJinies  of  jpoperp,  toljen  tDe  Clergy  in  general  tcok 
tbcnifelUe0  to  be  e^empteD  from  tlje  JnrisDiffion  of  tlje 
King's  Courts ;  ano  ijoiat  ContflTs  ano  €>trngl!ngs  toere 
upon  tbat  ©ccnfson,  is  obuions  in  ^3ifto?p  ^  fa  tijat  no 
2?citbt  tlje  statutes  of  tOis,  anD  niof!  otbcr  Colleges,  ace 
compileD,  in  c?Dcr  to  crciuDe  tbc  Jnfpeaion  of  tbc  fecu-- 
iac  antbojitp^  but  the  QijeRion  is,  coijetljec  bp  tlje  latos 
of  tljis  ij^ingtiom  fncb  an  autljo^itp  can  be  loDgeD  in  anp 
Sj^an  of  Detccniiniug,  toitOout  anp  IBcnciit  of  appeal  5 
fo  as  tbc  firft  Inllance,  anD  ti)e  laft  Elcfo^t  fiball  be  in  tlje 
fame  j^ecfon,  anD  at  tlje  fame  a^oment  of  ©me  ^  f:?  it 
fcemctO,  tfjat  if  eDcn  tljc  atfito?  ijimfelf  fljouiD  fino  Ije 

u  u  u  Ijao 
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ijaU  been  niiflcO,  nnffiikcn,  o?  nitaiifo^mco  ^  pet  ije  cannot 
rcucrfe  lji0  otun  Sentence,  o?  ccffoje  a  ^embec  fjabing 
once  CjTpclieD  l)!m,  Dnrus  Sermo  ert  hic. 

CDe  ficii  Dap  of  tljc  following  Term,  t\)£  Attorney  Ge- 
neral anO  Serjeant  Pemberton  came  anD  p?apeD  tljC  Court 
to  tyibc  tijat  3iiii'ff«'nit  nciu,  tubicl)  fljouin  fja\)e  been  q:(. 
Ucn  fojniciijj  ^  fo?  tbat  tbc  fjoufc  of  15c£r0  Ijaoe  i;j)oltJec 
to  ntfitni  onl^,  o?  rcUfcfc,  tijrp  not  being  able  to  atuatD 
Executicn  ;  anH  tlje  Ecccjo  IB  noto  in  tljl0  Courts  anH 
inflltcU  tbat  in  all  Cafts  luDctc  tbis  Court  rtbcrfce  JuDg' 
nicnts  upon  Ctro?  in  C  B.  tfjcp  gibe  tbat  JuUgmcnt  tlje 
Coutt  bcloU)  fljonlD  Oabe  (jiUni  ^  anD  tljat  upon  Ollcits 
of  ^grroi  in  Cam'Scac.  tbcp  onip  rrbccfe  o?  affirm,  nno  tbat 
tbe  nelCD  Juosmcnt  10  gibcn  bcJoU)  in  tbc  icings  T5enclj. 

3t  U)a0  anftocrcD  b?  Shore,  tb«it  tbcre  is  a  Difference 
in  tbe  i"o?m  of  tbe  ^irit  of  Crro?,  in  tbe  Houfe  of 

Peers,  anD  in  tbc  Exchequer-Chamber  ;  anD  tbat  tbO'  tbe 
Exchequer-Chamber  map  babe  but  a  IlniittCD  autljO?ttp, 
pet  tfcat  of  tbe  Peers  is  an  original  autbojitp  ^  anD  ijc 
falD  tbnt  no  l^?eceDcnt0  babe  been  Cretin  of  JiiDgmcnts 
being  giben  de  novo  in  R.  B.  upon  a  Eebctfal  in  the 
Lords  Houfe. 

^be  Chief  Juftice  fiiiD,  tbat  tbC  Exchequer- Chamber 
tuoulD  bz  of  tbe  fame  Bature  of  tbe  Lords  Houle,  being 
creaeD  in  Jniitation  of  tfjat  l.uileoiction,  anD  to  fupplp 
a  Defcg  In  3ntecbal0  of  pntitamcnt,  as  is  falD  in  tbe 
Recital  of  tbe  act  ^  but  he  faid,  30  to  a  JuDgment  being 
giben  de  novo  bcloto,  tberc  toouID  be  a  Difference,  tobere 
juDfinicnt  i0  giben  upon  a  Demurrer,  anD  tobere  upon  a 
fpccial  (UerDirt  ^  toberc  'ti0  upon  a  Demurrer,  tbc  Courts 
abobe  oucbt  to  gibe  a  g'lUDgmcnt  fo?  tbe  plaintiff,  (if 
tbep  rcbetfe  tbat  fo?  tbe  Defenbant)  anD  tben  it  is  fent 
Doton,  anD  a  SHrtt  of  Jnqulrp  goe0,  anD  upon  tbnt  tbe 
Court  beloto  gibe  a  final  Jubgrncnt  ^  but  toberc  'tt0  upon 
a  ClerDia,  tbece  if  tbep  rebecfe  a  3uDgmcnt,  tbep  ougbt 
to  gibe  tbe  fame  Jubgmcnt  tbat  ougbt  to  babe  been  gi- 
Xtm  at  firff,  anD  tbat  3iuDgment  ougbt  to  be  fcnt  to  tbe 
Coutt  beloto  5  aiiD  tbcreupon  tbep  ougbt  to  atoaro  C]cecu= 
tion,  foi  'tis  not  rcafonable  to  crpca  tbe  Court  beloto 
OjoulD  gibe  a  JuDgmcnt  contrarp  to  tbcir  firfl  JuDgment ; 
be  fo?  bi0  l^art  toa0  altoaps  fo?  tbr  JuDgment  as  It  ougbt 
to  be  nolo :,  but  be  fuppofcD  his  Brothers  continucD  of  tbeic 
fopcc  ©pinion,  nno  tbctcfo?e  'tis  not  tcafonable  tbep 

^  fl)0UlD 


Term.   Trin.  6  Will.  &  Mar.  R.  B.  515 

fljoulD  ffiUc  a  SuDgmcnt  aijainft  tljetr  ®pinion0  ^  ano  he 
laid,  Oc  temcmbjeo  t(je  Cafe  of  one  Robinfon  anti  VVoolley, 
n  Gloucefterttiire  Cafe  ^  U)I)£re  upon  a  fixLUit  of  €ttoi  m 
the  Exchequer-Chamber  upon  a  jlltsgnicilt  fO?  tljc  Dcfen* 
Dant,  toljfte  (t  oiigfjt  to  be  fo]  tlje  plaintiff,  tjjep  cemitteD 
tijE  Eeco?D  iDitljout  Q;il)ins  anp  JuDgmcnt,  t&e  pattp 
cotiio  not  Ijaue  lutiijment  beloto  ^  anD  tfjousb  a  autit  of 
€rro?  tuaS  b^OUgljt  tn  Parliament,  pet  IjC  mMeZ  COUin  ffCt 
JUDgmeilt.  Clje  (Hafc  of  Sarsfeiid  anti  Witherley  luajj 
iifeeiuifc  citeD  ^  aiiB  fo  teas  tijc  Cafe  of  Faldo  anD  Ridge 
ill  Yelv.  anD   of    Mulcarry  anD   Eyres,  i  Cr.  Car.    968. 

Ctnie  13030  gibtn  to  feacclj  lS5?eceDent0  ^  anD  on  Saturday 

following  it  was  moved  again,  anD  tlje  CollCt  lDa0  inf0?ni» 
CD  tijat  no  P?CCEDcnt0  coulD  be  foiniD,  that  the  Houfe  of 
Lords  had  given  a  new  judgment ;  but  Pemberton  inflRCD 

on  it,  tfjat  tbcre  tocuib  bz  a  jfailuue  of  Juftice,  if  tfjis 
Court  Did  not  rjibe  a  gjuDgment,  fo?  tbe  i;oufe  of  !Lo?D0 
coulD  not,  Ijauino:  onlp  a  Tranfcript  before  tljeni,  anD 
JuDijment  coulD  not  be  giuen  upon  a  Tranfcript ;  ano  be 
faiD,  tfjat  if  tbep  did  giDe  a  luDgment ;  tOat  3uDgmenc 
tooulD  be  certainip  gooD,  anD  no  one  coulD  inipeacb  it  5 
anD  tfje  Cafe  of  Faldo  anD  Ridge  ms  citeD  again :  3lt 
U)a0  anftocrcD,  tbat  tbere  toa0  no  autbo?itp  fo?  tbe  Court  to 
gibe  a  neiD  JuDgment  fo?  tbe  lS)Iaintiff,  tljo'  tlje  luDgnient 
fo?  tbe  DcfenDant  tBa0  teberfeD  5  fo?  nottDitbdanbing  tbere 
mtgljt  be  Eeafon  to  ueDcrfe  tbe  luDgnunt  fo?  tbe  Defen= 
Dnnt  5  pet  it  migbt  appear  to  tbe  Couit,  tbat  tbe  plain* 
tiff  baD  no  Caufe  of  3ftton,  as  in  Siocomb'0  Cafe,  Cr. 
Car.  :?i9.  tDijcvc  Crro?  being  b?augbt  of  a  3luDgmcnt  fo? 
tl)s  DefeiiDant,  it  lua0  rcDetfeD,  being  Ideo  conceflum  fo? 
ideo  confiderarum  eft  ;  pet  ttO  nfW  JUDgment  U)a0  giUen 

fo?  tbe  plaintiff,  fo?  it  appeateD  to  tbe  Court,  tbat  tbe 
2Sio?D0  toere  not  actionable ;  anD  tbat  tbe  Court  of  Par- 
liament niigbt  giDe  a  netu  :juDgmrnt,  toas  citeD  tbe  Cafe 
of  Noel  anD  Nelfon,  2  Saunders  225.  Uibete  a  nelu  3ltiDg-' 
mcnt  toa0  gtDcn  ^  anD  Holt  Chief  juftice  CiteD  tbe  Cafe 
in  F.  N.  B.  19.  D.  tDbere  in  faifc  5!Hfff"i^ttt  i»  ancient 
Demefne,  the  Court  of  Common  Pleas  {)elD  piea  in  H 
2Ilrit  of  falfe  JuDgment,  contrarp  to  Dyer  373.  anD  tbe 
Book  of  Affizes  ^7.  Lib.  Aff.  4.  tbcre  CiteD  5  but  4  Inft. 
270.  agreE0  tcitb  F.  N.  B.  anD  he  faid,  tftat  tbe  potnrc 
to  E]camine  tbe  Crra?0,  impl!e0  a  potuer  to  giDe  a  neui 
JUDgment,  as  tbep  DiD  iu  tbe  Cafe  of  Green  auD  Cole, 

U  u  u  2  2  Saund. 
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2  Saimd.  252.  to!)fce  (t  luas  fa  tabcn,  tljougO  tljftc  U)a0 
not  aup  ftic()  }5)^ecs5cnt  ^  anH  tlje  Cafe  of  Cook  atlU  Ger- 
rard,  1  S*und.  a  80.  tunS  alfo  CitCD  ;  anil  aftCC  t|)l0,  it 
being  moved  again,  tIjC  Court  UccIarcD,  tl)3t  tfjCP  tnoUlO 
not  ffi^c  a  nctD  Jufffnicnt  ^  upon  tnljiclj  tljc  lif)Iaintiff  ce« 
fo?teD  to  Parliament,  and  there  obtained  a  new  Judgment, 
upon  t()c  Eeco?o  in  Parliament ;  tbe  iDljicl)  tfjcp  catcicti 

bncft  tl)ttl)Cr,  aftCC  b«5\3ing  bJOUgOt  (t  out  of  Parliament, 

in  o?Dcc  to  loDge  it  In  k.  b.  but  it  ^xms  neuec  b^ougfit 
into  tfje  office. 

Mafters  and  Lewis. 

6.  4  T  Guildhall :  Sin  Attachment  ifl!  maUe  iu  tDc  |)anD£f 
l\  Of  tlje  Archbiftiop  as  €)?tiinarp,  anti  A.  B.  i0 
funmiOlUD  to  come  in  a0  Gamiftiee ;  ant  pending  the 
Attachment,  anD  l)CfO?e  Condemnation,  an  QcttOn  i0 
b?ougI)t  in  R.  B.  anD  upon  t()c  ^rial,  tbis  Attachment 
luas  giucn  in  Ciijuencc  ^  anD  it  U)a0  ruIcD  bp  Holt  Chief 
Juftice,  tijat  pcnDinff  tlje  attacOment,  if  an  action  10 
b^ougbt,  tlje  gttac[)nicnt  1$  not  euiocnce,  fo?  no  lj5|op£C= 
tp  is  altcrco  till  ConDcmnntton  h  tljen  it  toas  ajcton,  tljat 
tlje  Condemnation  tPii0  before  tlje  Qatcn  b?oug;[)t  5  anD  to 
tbi0  it  irnia  faiD,  tfjat  tfje  Attachment  in  the  f^aim  of 
tbe  Archbiibop,  before  tbc  i^one?  bp  Ijim  ceceibeo,  is  not 
groD  ^  fo|  be  is  not  fuable,  anD  cannot  baDe  an  action  a* 
gainff  tbe  (jpacnilbee  ^  anD  tljctefo?e  no  attacbmcnt  can  be 
in  tbe  6anO0  of  tbe  Archbifhop,  fo?  tbe  ©jDinatp  ioa0 
not  cbargeable  at  Common  Lato.  ejcccpt  airet0  came  to 
bi0  C^anD0  5  ano  a0  be  baD  not  fucb  Piop£ctp,  00  coulD 
maintain  an  aaion  before  l^oircOion,  fo  be  toa0  not  cbaiffe< 
able  b^  an  aaion  of  anp  otbcr,  tilt  poflcflion  5  anD  be 
tannot  be  cbargeD  bp  tbc  Cuftom,  bccanfc  tbe  Statute  of 
Welt.  2.  vubicb  makeg  bim  cbaigeable,  tua©  maoe  toitbin 
Cime  of  ^cmo?p  5  Dyer  247.  Cook,  Ent.  145,  144.  2 
Inft.  398.  niiD  a  crafe  toas  citcD  to  be  tricD  at  Guildhall. 
Hill.  28,  29.  Car.  2,  tobeie  one  baD  a  €)um  of  sponep  In 
tbe  Cttp  of  London,  anD  D(cD  Jnteffate,  anD  a  jFceeman 
CreDlto?  attacbeD  it  U\  tbe  Archbi(hop"0  H^anDs,  before 
QDmintncation  10110  orantcD  ^  anD  it  was  held  tljat  tbe  At- 
tachment miffbt  be  gooD  t,  but  a  2:0111  luao  p?oDuccD ;  a 
Cafe  toae  maDe  anD  rcfeitcD  to  Holt  Chief  juftice. 

2.  The 
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^he  King  and  the  Earl  of  Banbury  ;  devant. 

7.  np  H  E  Earl  of  Banbury  toag  inHiacD  fO?  tOe  ^Ut= 
1  Dec  of  Charles  Lawfon,  bp  tlje  J!3ame  Of  Charles 
Knoliys,  Efq^  anH  tljifi  JiiDictmcnt  toasf  ccmoueti  (nto 
R.  B.  bp  Certiorari ;  anH  tljEte  tbe  €atl  Came  aiiD  pleaD- 
eD,  tijat  be  ouffljt  not  to  be  compclleD  to  anftoer  to  tbiS! 
3nl>iamcnt,  becaufc  King  James  I.  bp  bis  Uettetfi  1^*^' 
tents,  imDcr  tlje  Great  Seal  of  England  gerent.  dat.  &c. 
&  hie  in  Curia  prolat.  CtcatcD  William  Vifcount  Walling- 
ford.  Earl  of  Banbury,  habend.  tO  bim  anO  t\yt  pCiCS 
ifli^ales  of  W  OBoDp  En5enD?cD  ^  tbat  tlje  faiD  William 
ban  3liruc  Edward  anb  Nicholas,  anU  DteD,  anD  tbe  CarlDom 
Defcenbeo  to  Edward,  tobo  died  toitbout  Ifliie;  anD  t&cCatl* 

Dom  DefcenDcD  to  Nicholas,  \Si^O  baD  fifllie  Charles  t&e 
OefenDant,  anD  DicD,  bp  toblcb  tlje  fatD  eEaclDom  DefcenO' 
£D  to  bim  ^  anD  fo  be  faps  tjjat  be  fS  Earl  of  Banbury, 

&  petit  Judicium,  Jf  not  beinff  nnnifD  fo  in  tbe  ilCltit,  be 
Ougijt  to  be  compellcD  to  anfturr  to  it :  Cbe  Attorney 
General  to  tljlS  canie  anD  replieD,  tdnt  tbe  faiD  Charles 
Knoliys,  bp  tbe  il^anic  of  Char.  Earl  of  Banbury,  4  Dec. 
4  Will.  &  Mar.  petltloncD  tbe  lo?D0  Spiritual  anD  Tem- 
poral fn  13arltament,  anD  fljetDcD  tfiat  be  tnas  tnoicteD, 
&c.  anD  p?aprD  to  be  tcieo  bp  \p  peers.  &  fuper  hoc  bi^ 

tbe  faiD  peers  taliter  procefliim  fuit,  Quod  ordinatum, 
confideratum,  &  adjudicatum  fuit,  tljat  tbe  fOlD  Charles 

baD  not  anp  Eigbt  0?  Citlc  to  tbe  Cariooni  of  Banbury, 
anD  that  bi0  petition  b£  DifmilTeD  ^  anD  aDerreD  tbat  iW 
toas  fecundum  legem  &  confuetudinem  Parliamenti  5  ailD 

fo  p?apcD  tbat  br  ftall  anftoec  ^  to  tbis  Eeplication  tbe 

Earl  DcimirrrD,  anD  tf)C  Attorney  General  alfo  ^  anD  tt 
babinff  DcpenDrD  feljcral  ^ctms,  anD  baDinjj  been  mnnp 
Cimcs  argncD,  tbiS  Cerm  tbe  Court  DelibeccD  tbcic  JuDff- 

incnt  feriatim. 

3nD  two  Quenions  tocre  maDe,  Firft,  3!f  tbe  pica  be 
gooD  ^  anD  if  tbe  piea  be  gooo,  tbe  fecond  Queftion  teas. 
If  it  be  aboiDED  bp  tbe  Eeplication  :  anD  tbe  Court  una 
voce  rulcD  tbe  pifa  to  be  a  gooD  plea,  anD  tbat  tbe  Ee= 
plication  baD  not  auoiDeD  it  5  anD  tbe  Cafe  toas  ercellentlp 
toPll  ornjueD  bp  tbe  Court ;  but  becaufe  tbe  argument  of 
Holt  Chief  luQice  toas  moje  epAlicitc  tban  tbe  otbccs, 
anD  DeliUeceD  luitD  gteatcc  Bcafon,  Courage,  anD  9ntbo. 

ritp 
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ritp  out  of  oui;  'Bcofes,  3  fjaue  fo?  tlje  grcatfc  li)nrt  put 
it  Into  mxmwQ-^  Iji's  mo]tiQ  Wu  to  tlji0  13urpoff. 

He  faid,  tljat  tlje  pica  of  tlje  Defcntinnt  coiitainco  n 
Cltle  to  tbts  CatlDcm,  firft,  bp  letters  patents,  fe- 
condly,  bp  Dcfccnt  t  TBUt  three  Exceptions  \)Q\}C  fieni 
tafecn  to  tljiS  flea  ;  Firft,  ^3E  toes  not  fljeUJ  Banbury  to 
be  tDitljm  England.  Secondly,  De  Doe0  not  a\)cc  Dimfclf 
to  be  unus  Parium  hujus  regni  Anglix.  Thirdly,  f^c  ton- 
dunes,  &  hoc  paratuseft  verificare,  iDitljOUt  faplllff  per  re> 
cordum;  auD  tijc  Pea  twas  tuleo  goon,  t^is  notiDitijftauo^ 
iiig  ^  but  bccaufc  fome  of  tijcfe  Crcepttons  tucce  niuci)  re* 
licD  on  bj)  tDE  Counfel  fo?  tlje  King,  anO  iepo?tcD  bp  tbcm 
to  tfjC  Court,  fcil.  Whitehall,  as  Exceptions  of  Weight, 

tlje  Chief  Juftice  Uias  tfte  nio?e  large  in  anriuecing  of 
tbcm ;  anti  Ije  confiDereD  in  tDljat  an  (EarlDom  confiftco, 
annfaiD  tbat  de  antiquo  tue  ijaD  but  ttoo  kittles  of  ji^O' 
blUtp  in  England,  fcil.  Earls  ant)  Barons,  and  tDe  JQameo 
of  Dukes,  Marquefles,   auD  Vifcounts,  UlctE  not  tDcn  in 

^Ife,  ano  (tjetoeo  tfieic  Commencement  ^  Seiden's  Tir.  of 

Honours  621,  &c.  He  faid  tijat  an  Earldom  antiently 
conOfteo  in  m  ©tile  o?  Dignity.  Secondly,  jn  fjis  ©ffice. 
Thirdly,  gin  fjis  Cftate,  l^olTcfiions,  0?  Eciienues.  Firft, 
r^is  Dignitp,  fcil.  tlje  t;onouc  anO  jl5obilltp,  tubicfj  tuns 
anncreo  to  bis  TBIooD,  ano  inOerent  m  bis  Ipecfon  5  aim 
tfjis  teas  allnaps  acquiren  bp  Letters  Patents;  ano  ncbec 
anp  Earl  toas  cteateo  bp  Writ,  ano  inifaneco  in  tbe  Ctea. 
tion  of  Milo,  bp  Maud  tbc  Emprefs ;  Selden  s  Tit.  Hon. 
536,  Sec.  Secondly,  Cljeir  ©fflce,  anO  tDCP  arc  Comites 
non  a  Comitatu  bUt  a  regem  comitando,  being  CounfeI= 
lo?s  to  tlje  £Aing,  ano  fo?  tbe  mtutc  of  tbeir  eminent 
Dignitj)  Conciliarii  nati ;  ano  tl)ep  ougljt  to  be  nltuaug 

reaDp  to  counfel  anO  afllft   tbe  King  circa  ardua  Regni  -, 

ano  tljerefo?e  a  Citle  of  Dignitp  tljouglj  in  Cail,  migljt 
Ijafte  been  fo^feiteo  fo?  oTreafon,  notUjitliaanOiiig  tbe  sta- 
tute de  Donis,  bcfO?e  tlje  Statute  of  26  H.  8.  as  appears 
in  Nevii's  Cafe,  7  Rep.  bccaufe  tbe  ©ffencc  is  contra  of- 
ficii fui  debitum.  Thirdly,  l^is  potrcfllonS  0?  EeUeniie, 
ano  tbefe  iDcre  antientlp  eitljet  ILanOS  oi  Kents,  luljici) 
torre  annerco  to  tlje  €atlDom  upon  tljc  Creation,  fo2  tbe 
@)Uppon  of  bis  roonour  ano  Dignttp  ^  ano  if  tbe  Ecnt 
Uias  but  20 1.  per  Ann.  pet  if  fucb  an  €flrl  Oieo,  be  fijall 
pap  Eclicf  of  100  1.  fo?  beOlCS  feifcO  de  integro  Comi- 
tatu, tbouglj  all  (jis  jLnnDS  m  gone  but  fucD  Ecnt  -,  but 
4  at 
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at  tljt's  Dap  no  lanH  02  RcUcnue  (0  aniif^ccD  to  tfje  Dig:= 
nttp  ^  Out  ufuaUp  a  Eent  is  meutianetJ  in  tije  patent  to 
be  ffit)cn  bp  tlje  King,  ut  hononficent'ms  Dignitatem  Tuf- 
tineat;  ano  tijrfe  arc  tfje  l^articularsi  of  ti)l3icO  an  (Sarl« 
Dotn  confift©  at  tfMS  Dap  ^  fo  tljat  tl)oiiglj  no  Ipoffcinons 
are  anneteo  to  tlje  €ac!Dom,  oj  tlje  5Qame  of  ijts  Dignttp 
lie  from  a  pace  out  of  tlje  Eealm,  as  Albemarl,  An- 
gus, 00  in  39  Ed.  3.  55.  tofjecc  one  toas  an  Engliih  Peer, 
tOwigl)  tijc  ji^ame  of  W  Dignitp  V!:a0  from  a  jpiacc 
toitljtn  Scotland,  anO  tIjC  Eaildom  of  Rivers  10  a  JJOOD 
Citle  of  Dfffm'tp  ^  anD  pet  no  ^m  can  I^eto  anp  fucfj 
pace,  fo  tOat  it  10  not  nccelTarp  to  f)al)c  anp  placed  from 
iDfjiclj  fje  tafec0  l)i0  I5ame,  ano  a  fortiori  tljat  fudj  pace 
ftail  be  tnitbin  England  ;  fo?  at  t{)i0  Dap  an  Catioom 
confiff0  onip  in  tlje  Dignitp,  mljerent  to  !)i0  pccfon  anD 
"BlooD,  ano  to  lji0  ©ffice,  ano  tlje  j^ame  is  onip  atiDeD 
as  a  DifliuBion,  in  tbe  Unlace  of  a  ©irname  ^  ano  it  10 
not  of  JI5ccf(ntp  to  babe  anp  pace  of  fuctj  I5amc,  0? 
tbat  fuel)  a  jaiiice  be  toitljin  t()(0  Eealm  ^  anD  tbccefo?e  tdo' 
it  10  not  fljriDn  tljat  Banbury  be  toitbin  England,  it  i0  not 
material,  as  it  luas  ruIeD  in  Umphreviirs  Cafe,  fupra 
59  Ed.  3. 3,^.  Secondly,  ^0  to  tbe  ©bjcttion  tfjat  be  Does 

not  after  bimfelf  to  be  nnus  Parium  hu)us  Regni  Anglic. 
He  anfwered,  Cljat  !je  pIraOeD  tbe  Letters  Patents  b^ 
tobicb  William  Vi'count  Wallingford  U)a0  CreatcD  Earl  of 
Banbury,  unDec  tlje  Great  Seal  of  England ;  niiD  t|)e 
Great  Seal  of  England  i0  an  3!n(!rument  Of  ©oUeru= 
ment,  ufeo  toitljin  tijio  Realm,  anD  fo?  tbe  Affairs  of  tbe 
Eealm  :,  anD  toben  a  ^an  is  crcateo  an  Earl  unDcr  tlje 
Great  Seal  of  England,  tljep  cannot  intcnO  blm  to  be  0- 
tbecffifc  tijnn  an  Earl  of  England,  anD  a  piea  ougbt  to 
be  taken  acco^Ding  to  a  Common  JntenDment,  anD  tijcp 
nebrr  fljalf  fcarcb  fo?  a  foreign  JntcnDmcnt,  fcil.  tbat  be 
1030  a  Peer  of  Ireland,  Ike.  fo?  tbi0  OUffbt  tO  bc  i^i^ton  j 

fo?  tf  in  an  9a  of  I3nrliament,  Ireland  fljall  not  bc  bouno 
toitbout  etpjcfs  ^2.io?D0,  tbouglj  tbe  Il^ntuce  anD  Ecnfon 
of  tbe  act  C]CtenD6  to  Ireland  ^  a  fortiori,  tljep  toill  not 
intenD  a  iJ0a\\  createD  a  peer,  unDfc  tlje  Great  Seal  of 
England,  ro  be  OH  iriih  Peer.  :jt  toas  oDmitteD,  tbat  a 
^an  miffbt  be  crcatcD  a  pec  of  Ireland,  unDec  tbe  Great 
Seal  of  England ;  but  tbt0  10  bp  a  fpccial  p?ecoQ;atiDe, 
aiiD  altoaps  tbcrc  are  fpccial  OHo?O0  in  tOe  patent  aoDcD, 
tbat  be  fljaU  be  Carl,  &c.  bp  tbe  JQame  of  Carl  of,  &c. 
in  regno  noftro  Hibernix  j  anD  bp  Eeafon  Of  tljefe  (:£lO?D0 

fo 
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fO  ocpjcflp  aimcli,   Ijc  is  nn  Infti   Peer,  but  not  without 
thefe  Words  ^  in  tijc  fntliC  Scanner,  as  an  Ad  of  Eng- 
land Dof0  not  bino  in  Ireland,  tuitljout  crp^cfs  mom  h 
anD  bcfo?c  tlje  Conqiicft  of  Ireland,  if  a  ^an  6aD  been 
an  tarl,  unoer  tlje  Grear  Seal,  !t  coulD  not  l)c  p?ctcnncD, 
tijnt  l3C  fljali  be  an  Earl  of  Ireland  ^  anC  tobflt  Ecafon  can 
be  gtbcn  tijnt  tIjc  cTonaucfl  of  Ireland  \m  altcrcD  tlje  'iw- 
tenement.    Thirdly,  gs  to  tl)e  ConcUifion,  be  faiD,  tljat 
It  Uias  iTOOiJ,  a!3  it  ts  ylcauco  ^  but  if  it  bflO  concliiDcO, 
as  tbe  King'gi  Coi'.Mffl  v?ctcnD  it  ougbt,  it  tooulo  babe 
been  ill  ^  fO?  as  Holt  Chief   [uftice  did,  (jis  Citle  to  tOe 
(gatltiom  confifis  of  ttoo  Cljintrs,  tbr.  letters  l^atents 
bp  toljtcO   William  Vicoiint  Wallsngford    toas  CteateO 
Earl  of  Banbury,  U)I)iCb  arc  s^aitet  of  Ecco?D,  anD  tOe 
U)I)lCb  be  bns  pleanen  U^itl)  nn  hie  in  Curia  prolat.  fo  tljat 
ti)cp  bclno;  \\\  Court,  auD  not  being  tta\jecfable,  fo?  tbcp 
cannot  fau  non  conceffit  to  tl)cfe  letters  patents,  o?  null 
tiel  record  ;  anO  tbftcfojc  tljrp  bring  plrtiDiti,  anU  fljCUin 
to  be  \\\  Court,  it  iDOUlo  b:  \\\  bain  to  conc'iitie,  toitlj  n 
proLit    patet  per  recordutn,  \\\  OJDCC   fO?  Ctial   Of  tbCllt 
tDljIcb  ace  in   Court,  anD  ftoitln  be  tried  by  themfelves. 
9iil>  it  cannot  be  nenicD,  but  tIjc  Conclufion  is  proper  up^ 
on  tbc  otbcc  l:3)art  of  tljc  plea,  foil,  tbe  Defcent,  tDfjicb 
ts  Cl^utter  of  jTan:  anD  tra\)cifab!e  ^  fo?  if  A.  be  tbe  ©oil 
of  B.  is  a  njattet  of  jTart,  anD  triable  per  pais,  iw  tlje 
fame  Si^anncr  as  Countes  o?  not  counters,  tobcrc  one  is 
a  Counters  by  Marriage  iS  triable  per  pais,  6   Rep.  33. 
anD  lubcre  it  toas  o'oiectcD,  tbat  Peer  0?  not  Peer,  16  tci= 
able  bp  tbe  Record,  ano  not  per  pais,  aS  it  \S>  faiD,  6  Rep. 
35.  ciiD  8  Hen.  6.  9,  10.  CitCD  per  Holt  ;  tbiS  toaS  but  a 
Jfancp  of  tbe  Solicitor  General's  fpjung  ftom  \)\S  not  ob- 
ferbing:  tbe  Difference  ^  fo?  no  ^an  can  be  a  13ecr  toitlj. 
out  i^attec  of  Ecco?D,  foj  it  ougOt  to  be  citfjcr  bp  Ict-- 
tets  patents  unDec  tbe  Great  Seal,  tobicO  is  tbc  nio?c 
common  CJLMp  at  tbis  "D^^^,  anD  bp  iiibicb  tbe  patentee 
is  enabUD  immediate,  tbouffb  be  b«iD  ncDcr  fat  in  pallia^ 
nicnt,  0?  bp  Writ,  bp  to'oicl)  tbe  pactp  is  not  enablcD, 
till  be  baD  fat  \i\  parliament^  anD  tbe  tobicb  is  counter^ 
manDable  bp  Deatb,  0?  bp  tbe  King,  bp  a  Superfedeas,  bc» 
fo?c  tbc  ^ittinff  iw  aarliament  ^  but  in  botb  tbefe  Cafes 
bis  I5cbii!tp  commdices  bp  Q9attec  of  Itcco?d,  ano  is 
Scatter  of  Ecco?d  ^  auD  toben  a  ggan  plcaDs  anp  fucb 
Scatter,  (je  ougljt  to  KjetD  a  Eeco?D  of  it,  i.  e.  Ojeto  tbe 
2  Letters 
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Letters  Patents  of  IjiS  CccatiOIl,  0?  CtfjCCtiOire  (l)£\i)  fOllie 

Writ  on  Ecco?D,  bp  toljicf)  Ije,  0?  m  ^ncetto^s  unDec 
lDl)om  Ijc  clalni0,  fjauc  been  creatcD  13cet0,  01  fumnioneD 
anD  Qt  in  pacliamcnt ;  fo?  \pmtiQc  is  not  a  s^attcc  in 
pais  to  be  [jaineD  bp  PiEfcrtptton,  no  n]02c  tljan  jFcIons 
iSootis,  iDeoDantJ0,  &c.  but  tijcrc  cngOt  to  be  fome  99at« 
tfc  of  Ecco?D  of  it,  in  tfje  fame  scanner,  as  tljcre  ougfjt 
to  be  fomc  ailoiuancc  m  Eyre,  &c.  of  tlje  otbcts  5  anD  in 

tlj!0  ©cnfc,  Earl   0|  not  Earl   Iljall  bC  tCtED  bp  ECCO^D, 

fcii.  be  ougljt  to  dm  fome  Eeco?ti,  bp  Uiljiclj  be  0?  im 
Since floj0  babe  been  enablcD,  jl^obtittp  not  being:  a  ^at= 
tec,  toijicO  ninp  be  gainen  by  ufage  in  pais  -,  but  if  be  be-. 
ijtns  nnD'njcU}0  l)i$  Sitle  bj)  iaeco?D  00  bete,  ana  tfjen 
snakes  a  Defcent,  in  fncfj  Cafe  tOc  Defcent  ncbec  Moas  ttieli 
{)P  Eeco^o  ^  110  If  a  a9an  claim  Privilege,  ano  b^inij  a 
Writ  a0  ClciK  to  one  of  tbe  Curfitors  in  Chancery,  tbe 
bcinn;  a  Ciitfito?,  (ball  not  be  tiicD  per  pais ;  fo?  it  i0  on 
Eeco?o,  ann  Chatter  of  Eeco?D,  bnt  tbat  be  10  not  ^ec* 
uant  to  a  Cutfito?,  fljaU  be  traDecfeo,  ano  trieo  per  pais; 
ano  tie  Writs  lubicO  toete  (l)cUm  in  tbe  Regifter  287. 
F.  N.  B.  247,  &c.  lucre  but  5Bcit0  of  IpJ^ibtleije,  tbe 
tobicb  a  Ipeec  migbt  Sabe  to  exempt  bim  from  being 
fU)o?n  in  AiTizes,  0?  to  p?ebent  m  being  taUcn  bp  a  Capias, 
&c.  tbe  tijbiclj  mtit  being  grounDeo  upon  tlje  Eeco?o  is  a 
Certificate  in  fucb  n  Cafe  ^  aifo  in  tW  Cafe  tbe  Defcn- 
bant  Does  not  claim  anp  p?ibilege  a0  a  peer,  but  pleabS 
onlj)  a  Mifnofmer,  tbe  tobicb  is  a  fuflScicnt  Caufc  to  abate 
tOe  3inDictment,  2  Inft.  66 -i,  666.  anO  tbep  babe  Conu« 
fiince  of  tljis,  anD  abate  aaions,  &c.  fo?  tbiS  Caufe  ebe* 
IV  Dap ;  aliD  it  is  no  mo?e,  tban  if  one  pleaD  in  abate-- 
ment  of  a  mtit  b|ougbt  agalnft  Ijim  b^  tbe  aODition  of 
Efquire,  tbnt  Ijc  is  a  Knight ;  anD  if  a  S^an  be  to  pleaD 
bis  peerage,  it  is  not  neceiTarp  to  babe  a  Writ,  01  to 
fap,  tliat  be  i0  unus  Parium  regni ;  but  tO  plcao  tfje  Let- 
ters Patents,  0?  Writ  of  Summons  of  biS  ^ncelfo?,  anO 
fijito  that  he  fat  in  Parliament,  anD  DettUC  l)i8  prDtg?ce 
fiom  fucb  Onccfloi  ^  but  a  Bilhop  \a\)o  is  feifeD  of  bts 
Barony  in  jure  Ecclefix,  onO  l0  not  noble  ill  bt0  'BlOOD, 
be   ougbt  to   pleaD  tbat   be   is  unus  Parium   regni,   &c. 
ailD  as  to  tbe  Replication,  he  faid,  tbat  tlje  pica  bring 
gooD,  tbe  Eeplicatiou  IjaD  not  aboiDcD  02  aiUtocrcD  it ; 
fo?  tbe  DefenDant  bas  maoe  a  gooD  Cltle  to  tbe  CarN 
Dom,  tlje  UiLncb  is  not  aboiDcD  bp  tljz  Eepiicatton ; 

X  X  X  Fiift, 
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Fiift,  l5Eraufc  tijc  Ecplicatioit  Doc0  not  fljctu  any  Detcc^ 
niiriatton  in  ipniiianunt.    Secondly,  ^i)i$  10  an  ojiofinal 

Cnilfc.     Thirdly,    Bo  gjtlligmcnt    I'S    iJlDCll.     Fourthly, 

Cljcp  ncbcc  baD  tlje  Caiife  t3cfo?e  tljcm.  Firft,  'Cfjts  10 
not  anp  Determination,  fo?  it  being  bp  t(je  Lords  Spiritual 
and  Temporal,  tO(0  10  not  a  Deteimination  in  t^aclia^ 
incnt,  fo]  tJje  13fltliamcnt  cor!rjlt0  of  tlje  £\tng,  the  Loids 
Spiritual  and  Temporal,  anO  tU  Cominon0  5  fo  t!)at  tlje 
j^ing;  bcino:  a  pact  of  tlje  parliament,  notljino;  '"'^P  lie 
cone  tljece  a0  a  patliamcnt  luljece  tlje  jtunry  ts  ejcclaiJCD  ^ 
anti  tl)i0  JiitJffmcnt  being  pleatieo,  00  bp  tljc  Lords  Spiri- 
tual and  Temporal,  toitDout  ^ention  Of  tljC  iXWQ^  it  i0 
liiitD  an  Crclufion  5  fo?  it  being  by  tOe  lo?Ds  ©picitual 
anD  S:enipo?al  onip,  a0  it  10  pIcaneD,  tlje  H^iug  of  I3ie- 
Cfflitp  i0  ercliiUcO  ^  anD  t()i0  i0  contracp  to  all  tlje  €n' 
tciE0  of  JiiDn;niEnt0  in  parliament  5  fo^  cDerp  one  ftnouijs 
tijat  tbC  Lords  of  Parliament  babe  a  double  Capacity, 
fell.  00  an  Dotife  luljcn  tbep  OcUbcrate  ano  confult,  ann 
UCtE  in  ^aitCtS  before  tljcm,  in  the  Way  of  Legifl.nure, 
0?  scatter  of  Privilege :  3nt>  iDlien  tbep  proceed  as  a  Court 
in  a  judicial  Manner  fO?  tfCtlfping  of  tbe  CtrO?0  Of  ill-: 
ferioi  CEoiirts,  anD  as  a  Court,  all  tIjat  tbep  Do  10  by  the 
Authority  of  the  King,  anD  the  Stile  ought  to  be,  coram 
Rege  in  Parliamento,  0?  ad  Parliamentum,  &c.  n0  Ryley'0 
placita  Parliamentaria,  Cotton's  Kecords,  &c.  anD  anp 
fncb  3iUDgment  a0  tbi0  bp  tlje  Lords  Spiritual  and  Tempo- 
ral toa0  nebec  feen,  anD  no  p?cccDcnt  of  fiicb  a  ttbino; 
can  be  p?0DuceD  ^  fo?  tbe  lining  10  tbe  fountain  of  Jw 
(lice,  anD  no  99an  map  p?oceeD  in  tbe  3Dmini(!iation  of 
it,  but  in  Im  JBame,  0?  unDcc  bi0  Sutbo?itp  ^  anD  tljerc» 

fO?C  in  tbe  King's  Bench  tbe  IUDffmcnt0  arc  not,  confidera- 
tum  efV  per  Jufticiarios ;  fo?  if  it  UJa0  fo,  it  iDOUlD  be 
DotD,  pet  tbe  JuDgment  i0  aauallp  gibcn  bp  tbem  ^  but 
ft  10  confideratum  eft  per  Curiam,  in  tobicb  the  King  is 
always  prefent,  auD  tbe  Jungmcnt  i0  virtually,  anD  in 
the  Law,  bis  Judgment ;  fo  tlje  Lords  Spiritual  and  Tem- 
poral gibe  tbe  JuDgment  ^  but  it  10  not  tOeic  luDgmrnt, 
but  tbe  JUDgmcnt  i0  per  Curiam  Parliament!  coram  Domi- 
no Rege,  &c.  Secondly,  Cbt0  10  an  Original  Coufc,  of 
lubicb  tbep  babe  not  Conufance,  anD  tlicrefoze  tbe  p?o= 
CecDing0  ace  coram  non  Judice,  fo?  a  COtng  iSl  00  tocll 
out  of  a  Jurifdiaion  of  a  Court,  tUbcrc  it  Ccme0  tbCCC 
before  its  Time,  O0  luljecc  it  is  beneath  it  ^  atlD  tIjCiefO?c 
4  If 
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If  a  Caurc  COmE0  into  R.  B.  by  a  Writ  of  falfe  Judg- 
ment, miD  tljep  pjocrco  upon  it,  tljetc  l^^ocecDingfi  ncc 
bain,  &  coram  non  Judice;  nnO  if  a  Writ  of  Error  be 
b^oagfjt  in  ]3at:liflmcnt  upon  a  JuliSincnt  in  C  B.  tfje 
P^ocrctsinfjB  in  pntlfamcnt  toouID  Sic  DoiD  5  ano  tfjis  fas 
teen  often  fo  tulcri,  aiiO  Derp  Intdp  in  tfjc  Cafe  of  t(je 
Earl  of  Macclesfield,  tofjO  1}AMV.]Q  l)?OUgljt  an  ^Sion  Of 
Scandalum  magnatum  in  t(je  Exchequer,  (jc  aftCC  b^OUfffjt 
a  Writ  of  Error  in  Parliament ;  anH  tije  {^attCt  bEing: 

eraminED,  anD  t&c  Court  rcatip  to  giue  Jtiogment,  it  toas 
ob|CitcD,  tOat  tlje  Cnufc  came  tljcte  per  faltum,  fo?  tljecc 
OUjjbt  to  (jaUe  been  a  Writ  of  Error  in  the  Exchequer- 
Chamber,  upon  t!)C  Statute  of  51  Ed.  3.  befoje  tijat  tljep 
came  into  [Parliament  ^  ano  upon  tljis  tije  Court  fjeaco 
Coimfci,  nno  tljc  Q^attec  inas  ncbateo  ^  anD  aftcc  Dcli= 
becatton  upon  it,  the  Court  dedfted  :  9{fa  tijcp  baue  not 
giuiisotaton  of  tlje  original  Cnufe  fo?  anocfiec  Ecafon, 
fcil,  tljrp  are  the  mofl  fupreme  Court,  antJ  implopcD  circa 
ardua  regni,  anH  tijrjj  ousljt  not  to  be  tCOUlilCD  iDitlj  lit- 
tle Caufe0,  but  oiilp  upon  JBcccflitp,  tol)ere  a  failure  of 
3luflice  IS  in  tlje  inferior  Courts ;  fo?  all  Caufes  ijenerallp 
confiff  mo?c  of  i^atters!  of  jfare,  tijan  of  laio,  ano  it  is 
beneath  the  Dignity  of  their  Lordihips,  tO  be  ttOUblCD 
toitl)  S^attets  of  jFatt  ^  tm  i0  not  tijat  tlje  taU)  Doc0 
not  Deem  tIjat  tbeit  Lordihips  are  able  to  e^camine  0^at= 
tero  of  jfns,  but  tljat  anotljcr  im^  mo?e  fit  is  appaintea 
to  be  ufeo  in  tbis  Cafe,  tlje  luljiclj  is  bp  a  Jmp,  loljom 
tlje  lato  iijtfuDS  to  be  conufant  of  tlje  Crutlj  of  tlje 
«©atter  ^  ann  tDerefo?c  tlje  laiu  requires,  tljat  tijcp  come 
out  of  tlj2  Neighbourhood,  anti  not  Oiiip  fo,  but  out  of 
tlje  Vill,  bccaufe  vicini  vicinorum  fafta  Icire  pr.\;fumun- 
tur  ;  but  tljclr  Lordihips  arc  in  a  fuperior  Orb,  nUD  tlje 
TfLaU)  Docs  not  p?cfume,  tljat  tljep  are  fo  luell  info?mco  of 
tljefe  patters  ^  ano  tljcrcfo?e  if  a  Writ  of  Error  be 
b?ou0fjt  in  Parliament,  in  toDiclJ  tljcre  is  an  Error  in 
Fad,  tOi3  (Sail  not  be  tricD  in  Ipatliament,  but  in  R.  B. 
anD  fo?  iDljat  Eeafon  f  T>CCaufC  the  Lords  in  Parliament 
cannot  trp  a  Scatter  of  jFaa  ^  auD  tbercfoie  tfje  Court  of 
R.  B.  for  the  Neceifity  of  tUe  QJattft,  fljall  rcDerfe  tijcir 
Crro?  in  jfaa  tt)cmfel\)cs  ■-,  but  if  Error  in  Fatt  be  In 
C.  B.  anD  a  Cllrit  of  (grro?  be  upon  tljis  b?oug[3t  in  R.  B. 
this  Error  in  Faft  (Ijall  tjC  rcPCtfcn  in  R.  B.  alfo  the  Lords 
in  Parliament  are  the  dernier  Kefort,    ailD  arc  to  rcDJffS 

X  X  X  2  t!js 
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tlje  (£rroj0  of  all  otDei:  Courts  5  ann  tf)frcfo?e  a  Caufe 

fljall  not  come  tljcrc  in  the  firft  Inftance,  fc?  tf)i0  UiOUlD 
Bfp^iUc  tl)E  L3actp  of  [jt0  Eemctp  bp  luap  of  appcnl,  o? 
2£lr(t  of  (!Ecro?  5  aiiD  it  is  tlje  Cillistjom  of  tfjis  aation, 
oito  a0  fje  belicbcD,  of  all  jQatioiio,  to  giuc  to  tfje  l^ciny  an 
appeal,  cntJ  not  to  concUioe  bfs  EloDt  upon  tOe  ficlf 

^rlaU  Thirdly,  C^lje  Lords  ftaUC  not  giUCH  any  Judg- 
ment (n  tlji0  Cafe,  fo?  tt  10  onlp,  tfjat  Ijc  Ija0  not  a  IHiufit 
to  tlje  Earldom  of  Banbury,  tljC  U)ljiC(j  10  bUt  an  Opinion 

ano  no  Judgment  ^  (n  Court0  of  CQuitp,  it  ie  true,  tlje 
DifmifTion  of  the  Bill,  i0  tlje  Determination  of  the  Caufe  $ 
but  in  a  1920CCElJinQ;  at  latD,  if  a  Coiut  Bccinrcs,  tljat 
tbe  partp  ba0  not  a  Eigljt  to  rccober,  oj  fap0  tbat  Kjg 
5DefEnUant  eat  inde  fine  Die  5  pet  tbi0  10  not  a  JuDB' 
nunt  againa  tlje  plaintiff,  but  fuclj  juDrymrnt  tnoulo  be 

atOnfOU0  toitljOUt  fapinff.  Nil  capiat  per  Billam,  2  Cr. 
284.  anD  fo  in  a  Quo  Warranto  !t  i0  not  fUiRcient  to  ao-- 
juDffe,  tljat  t&c  \pmv  im  not  a  Eiffljt  to  a  COiniy 
tDbtcb  Oe  bad  ufurpeO,  but  &e  ougljt  to  be  concluDcD  from 
it  bp  a  Jumjment.    Fourthly,  tfje  Lords  ijaUe  not  anp 

Caufe  before  tljem  ^  tljis  1020  onlp  0  Petition  of  the  l.arl 
to  be  tried  by  his  Peers,  tlje  lUljifO  10  a  flatter  of  Pri- 
vilege, of  toijtclj  tljep  IjaUc  Conufance,  but  tlje  Right  of 
Earldom  neUcr  tDn0  before  tijcm,  0?  fubtnittcD  to  tljcic 

JUtJffment  t    ^Z  QQ  Earl   of    Banbury  pctition0,   (n0    a 

Member  of  tljelSoDpof  tlje  lpecr0  of  England,  ano  be» 
ing  unncc  an  Sccufation  foi  a  Crime)  to  be  tiitD  bp  lji0 
15ECr0,  tbt0  petition  afffltO  Dim  to  be  an  Earl  ,  [je  DOCS 
not  put  tljat  in  Clucftion  before  tljcni,  ano  tljerefo^e  tijcic 
©entente  i0  uio?c  tljan  tfjep  IjaD  bcfoje  tljcm  to  octcr* 
mine  5  Ije  oio  net  DcmnnD  if  be  be  an  Earl,  0?  no  ^  ije 
ftippofeti  it  bp  Oi0  petition,  ano  tfje  ^itle  to  tbe  Earldom 
10  not  b?ougOt  U\  JuOgnunt  before  tljem  ^  anti  tberefo^e 
tbcic  adjudicatum  eft,  confideratum  ef>,  &  ordinatum  e(i, 
i0  not  foimOtD  upon  anp  Chatter,  fubmittcn  to  tbclr  €0' 
nufnnce,  but  total'p  bcpontJ  tlje  Demann  of  tlje  petition  ^ 
be  bcmanCED  to  be  trteo  bp  0(0  peer0,  ano  afrcrt0  Ijimfelf 
to  be  a  Peer ;  auD  tDcp  auftucr,  tbat  be  Oils  not  a  Eigbt 

to  tbc  Earldom  of  Banbury,  tlje  iDljiCfj  iS  a  COlUS  out 
Of  tOc  Petition,  aiiD  of  toljicO  tOc  Lords  OatJ  not  anp 

9iuri0D!CtIon  ^    tbe  Earldom  of  Banbury   i0    au   Jnfjeci- 

tancc,  aiiD  tOe  inberitancco  of  tbe  perro  in  tfjeir  Do- 

uour0,  ate  Ceterminable  b^  tlje  fame  Lauj,  anD  in  tbe 

I  fame 
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fame  ^mim,  as  tfjofe  in  tl)tl\:  tanns ;  aiiD  tfjc  Lo?QS 
DaDe  not,  0?  eUcc  IjatJ  any  Eigijt  to  oetecmiue  of  tijcm, 
anD  t&c  Counfcl  fo?  tlje  J^ing;  Dabe  not  p?oDuccO,  ano  fje 
fuppofco  cannot  pjoouce  an}?  ^Inttiincc  toljcte  tlje  ]^cec0 
fjaue  DerftrntncD  of  fucD  n  ^attcc ;  l)e  aonntteO  tbat  tljcp 
fcaUE  DCtcnnincD  Si^attcrg  of  Privilege,  ano  Precedency 
between  their  Members ;  liut  tljC  Etgfjt  Of  3inl)EtitailCe 
of  a  peer,  ncDcc  Mons  DetccmineD  bp  tDe  Lords,  but  Ijs 
Detctniinabie  accoibnig  to  tfjc  Coucfc  of  tijc  Common 
lato,  30  all  otljec  JnOctitances  are  5  nnb  tDc  Cnfc  of 
tije  LoiD  Willoughby  in  Jones  96. 1030  upon  a  EeferencE 
bp  tlje  miwQ  ^  fo?  tlje  COap  10  fo|  a  ji^ee r  to  fue  to  tOc 
l^fiig  bp  a  Ipetttion,  tlje  luljUlj  10  a  petition  of  Rttjljt  5 
nuD  upon  tljl0  tlje  £^tn(y,  if  tlje  pattp  fubmito  to  lji0  De-- 
termination,  refer©  It  to  t(je  Lords,  tnljo  eramtne  it,  niiD 
maUr  tijeir  Eepojt  to  tlje  jj^tito:,  anb  upon  tljetr  Report 
tl)e  lining  makes  a  Determtnntion  5  but  if  tlje  partp 
DOE0  not  fubmtt  tlje  spatter  to  tlje  IRIng:,  0?  boc0  not 
nblDe  bp  {ji0  Dctrrmination  5  tOcn  tlje  IC^tniy  ougljt  to 
inbo^fe  fjis  petition  toitlj  a  foit  Droit  fair,  anb  fcnb  it 
into  Cljancerp  ^  aiib  it  lietng  tljere,  a  Commimon  oufyijt 
to  itTue  ta  eramine  tlje  (fatter  of  tlje  petition  ^  anb  Hjig 
beinjj  founb,  tfjen  tlje  Attorney  General  cugljt  eit!)ee  to 
tiaberfe  tOe  Si3atter,  o]  bemur  ^  anb  if  ije  traberfe,  it 
ongljt  to  be  fent  into  R.  B.  anb  trieb  tljcie  ^  Standford's 
Prerog.  72,  7^.  aub  Ije  faib  tljnt  in  all  Cnfe0  bjljere  tlje 
partp  Ijae  an  Jniucp  bp  tljc  il^tnff,  Ije  lja0  ljt0  petition  of 
KtLTljt;  fiiib  inaanccb  in  a  Cafe  of  a  petition  of  I'itjjijt 
in  tije  jQature  of  an  aaion  on  tlje  Cafe,  in  luljiclj  tfie 
paitj)  complaineb  of  ©luces  mabe  at  Nottingham,  b? 
iBljiclj  tlje  mnttt  ua0.bibcrtco,  &c  (0  tljat  tlje  ©ubfca 
fjas  ijts  Eemcbp  in  tljefe  Cafro  bp  tljc  Common  Laui  of 
England,  in  an  ojbinarp  Coutfe  in  tlje  Courts  of  tlje 
J^uiff  :;  anb  tljcp  are  not  bctcrminable  before  tlje  lo^b0  in 
parliament,  eiccpt  tbljen  tlje  pnttp  becomes  rcmcbilefs 
bp  Default  of  lufiice  in  tlje  inferlo?  Courts  ^  anb  tljc 
lLo?D0  Ijabe  not  one  TLaiu  to  bctermine  tbe  Etgbt  of  tljeic 
inheritance  in  tljeir  Dignities,  anb  another  to  bctcimine 
tbeir  ^B'nlJCfitance  in  tljrir  Cflatcs ;  but  if  tlje  Creation 
of  tbeir  C^onour  be  in  dtieaion,  tljis  ougbt  to  be  trico 
bj)  Scatter  of  Eeco?b ;  if  tlje  Deribntion  of  tljis  Eigljt 
be  bcnifb,  icil.  as  if  fuclj  bias  tlje  3ncefto?  of  fuel),  tlje 
lu&tcO  is  a  £|?attcr  of  jpaa  -,  tljls  fljall  be  tneb  b?  a  jurp, 

tflS 
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as  otlicc  §5nttcr0  of  jfact  fljalls  antJ  tlje  thing's  Coun« 
fel  IjaDc  not  p?omiceti  anj)  l^icccDcut  cf  a  DetErnunntion 
of  a  latsljt  of  pccraffE  bp  tf)e  lojns  ^  tlje  luljiclj  tijcp 
luotilD  Ijaue  none,   Ije  fuppofeD,  if  tbccc  toctc  nnp  fuel) 
p?ecEtifnt,  anu  tijat  toljiclj  ncijcr  fjaO  been  Bone  Ije  fiip- 
pofeo  coulD  not  be  oonc  ^  nnU  IjaUino;  fpoUs  upon  tlje  fouc 
joints  toljitlj  be  confitcreti  upon  tlje  Replication,  be  p?o= 
cccueD  to  confiner  tfje  Allegation,  tbat  tbf0  Jutjgnicnt 
toajS  fecundum  legem   &  confuetudinem  ;  nttD  aS  to  tblS 
he  faid,  tOat  Oe  m  not  luiolu  anp  Keafon  fo?  tW  QlleijiV 
tion,  tobtcl)  tbe  living's  Counfcl  baD  inferteti,  if  it  toajEf 
not  to  frtgbten  tbe  Junijcs  ^  but  he  faid  tbat  be  DID  not 
regato  it,  m  tbougb  be  bao  all  IHefpea  antj  Deference 
fo?  tbat  Honourable  Body,  pet  be  fat  tbete  to  aumint' 
fttt  3iu(!ice  accoiDing  to  tlje  tm  of  tbe  lano,  anti  oc* 
coining  to  W  ©atb,  antJ  tbat  \)t  ougbt  not  to  regato 
nnp  €bing  but  tbe  Difc&atge  of  m  Dutp  5  and  as  to 
tbe  LatD  anu  Cuftoni  of  parliament  fo?  tbe  Dctcrnjtna= 
tion  of  :jnberitancc0,  be  fencto  not  anp  but  tbe  Common 
Law  of  England,  tbe  ubicb  is  tbe  Xittbrigbt  of  ebctp 
Engliftiman ;  anlJ  l)c  tooulD  bc  glaD  to  be  fatisfieD  bp  anp 
C^an,  if  tbete  be  anp  fuel)  Cuflom  ano  Lato  of  parlta- 
inent,  tobcre  it  10  ^  fo?  a  Cultom  ougbt  to  conntl  in  a= 
fagc,  ann  be  ne'reo  to  fee  tbe  pjcccncntc  of  fuclj  Jung= 
nients  ^  anU  as  to  tbe  lato  of  parliament,  be  DiD  not 
ItnoU)  of  anp  fucb  ILato,  niiD  cbcrp  lain  tobicb  binns  tbe 
@ubjeas  of  tbis  Eealm,  ougbt  to  be  eitbec  tbe  Conu 
mon  LaU)  anti  Ofage  of  tbe  Kea'.ni,  0?  act  of  pariianienr, 

Ncc  fuper  eum  ibimus,  nee  fuper  cum  mittemus  nifi  per 
legale  judicium  parium  fuorum,  aut  per  legem  terra- ;  atiD 
tberefo?e  tbe  Earl  of  Banbury  cannot  be  cuflcD  of  UH 
Dignitp  but  bp  attatnCer,  0?  m  of  parliament,  o]  Judg- 
ment in  a  Scire  facias  upon  bi0  Patent :;  bu'  if  tbete  toa0 
anp  fucb  lato  ant)  CCuRom  of  parliament,  [tbe  ttbiclj 
991.  Attorney  faiti  tea0  inter  arcana  imperii,  UiblCb  i0  a 
firange  iSotion  of  a  Laiu,  tbougb  it  map  bc  goon  in 
poUticb0  ;  ahn  fo2  Witl)  tbe  lo?ns  luouin  not  tbanU 
bim,  tuben  tbep  confmcrcn  tbat  tbe  %m  luDicb  goDcrno 
tbe  31nberitance  of  tbeic  Dignities  i0  inter  arcana,  fo? 
mifera  eft  fervitiis  ubi   jus  eft  vagum  &  incertum,]  pet 
iDben  tbis  eomco  incioentlp  in  dncnion  bcfo?e  tbcm,  tbep 
ougbt  to  at)|unge  nun  intcrmeurtle  toitb  it,  anti  tbrp  ao- 
jimge  €bing0  of  as  IM  a  jl3aturc  tmy  Dap  ^  fo?  tbep 
I  confirue 
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couftnie  antJ  ctpoiinD  Sets  of  paclfament,  atiD  nt)|tiDgs 
tijem  to  Uc  uoio  5  tdep  mfcljatge  Sj^cu  conimitteD  bp  pai= 
iinmcnt  upon  a  jp^iojoption,  tijep  aDjuUffe  of  l^Jibilcge 
ot  pariiamnit,  anD  inffancetJ  in  tOc  Cafe  of  ©ic  George 
Binion,  anD  @)tc  John  Evelin  iu  C.  B  UJljcre  t^Z  ClUC(!i0lt 
was.  If  tlje  jFtUno:   of  an  Original   DtttlUg  a  Seffion,  fl' 

giiina  a  Q9en]ber,  be  a  'Bk«cI)  of  p?i\)ilc(je  5  auD  aofutio:' 
CO  na  TBieacb  ^  anu  he  faid  tOat  tljcp  UiD  but  marcfj  in 
ti)E  €!tcp0  of  t{)Gtr  p^eDcceffo^jj,  tobo  baue  aDiubffcD  anO 
Ueteniiinct!  of  ^^nttcts  of  a0  btgb  a  jOatute  ao  t{)i0  5 
anD  be  citco  tbe  Cafe  out  of  au  Oxford  ^anufcript, 
Myctz  upou  a  Coiinterplea  of  Voucher,  tbe  Coutt  Of 
C.  B.  loagi  DibtDcD  in  £)ptniou  ^  anti  upon  tbi0  tbcrc  teas 

an  Older  by  the  Lords,  tbat  tbcp  fljOUlD  atJjIUDfff  tbe 
Couiiterpfca  gooD  ^  but  toben  tbi0  ©?tJcc  came  into  C  B. 
Parning   Chief   Juftice  tCfufCD  tO    ^{MZ  JuDgUlCnt,    bUt 

Chard  in  bis  ^bfcnce  took  an  €)ppo?tunitp,  ano  gaijc 
Julicnunt,  upon  tobiCb  a  Writ  of  Error  U)a0  b^ougbt, 
anD  all  tbi0  99attcc  fljclon  in  R.  B  anD  tbat  tbccc  tDa0  an 
Order  by  the  Lords,  &c.  but  tbe  Court  DlD   not  tegacD 

it,  but  tebftfcD  tbe  3iuDgnicnt  ^  anD  he  faid,  tbat  tbe 

]ournal  of  the  Lords,  10  not  aup  ECC0?D,  but  Ji5ote0  anD 

^cmo?ial0  fo|  tbe  dlctfes  to  petfea  anD  cntct  tbe  Ee- 
ro2D,  ano  ctteo  Hobart  5  anD  fo  tbe  JiiDgment  tnbicO 
tbcp  babe  Ojeton  in  tbeit  Eeplication,  i0  not  anp  "Siitos' 
mtnt  01  Dctccnunation  in  IpacUamcnt ;  anD  if  it  toa0, 
Pit  it  10  in  an  o^tginal  Caufe  of  tobicb  tbep  babe  not 
Comsfancc,  anD  of  a  Chatter  \iibicb  toa0  not  fubniittcD, 
0?  befo?e  tbem  fo?  tbeit  Determination,  ants  tbcp  babe  not 
gibcn  anp  ^JiuDgment,  bp  i3i\)icl)  be  fljaU  be  bautcD  0?  et-- 
cluQcD  fconi  bt0  I2)eeraffe ;  anD  be  babing  maDe  a  gooD 
Citlc  in  i)i0  \pka[  tbe  bjfjicb  i0  not  anftueceD  0?  aboioen 
bp  tbe  EepUcation,  it  appeai:0  tbat  l]C  i0  a  l^eer,  anD 
oiigbt  to  be  inoitteD  bp  IM  pjopec  J^ame,  fell.  Charles, 
Earl  of  Banbury  ;  auD  bEinff  iuDiaeo  bp  tbc  JSame  of 
Charles  Knollys,  Efq;  tbi0  (0  a  Mifnofmer,  fo?  tobtCb  tbC 

^nbiffment  ougbt  to  be  abateo ,  anD  tberefoje  he  raled, 
tbat  it  be  abatfD* 

Cbe  other  Juflices  acguED  to  tbe  fame  purpofe,  tfjo' 
not  fo  pacttcufailp  ^  anD  it  ti3a0  fa(D,  tbat  tbc  iLojb0  aie 
publick  Perfons,  in  U)bom  all  tbe  S)ub}cct0  babe  an  Jntc-- 
rcft ;  anD  tbetefo?e  tbep  cannot  alien,  0?  ettinguiflj  tbeiu 
Jnbctitance  iutbcic  pecrnge  bi'  a  ifinc,  00  ws  refolbcD  in 

tbe 
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tljE  Cafe  of  tlje  Lo?D  Purbeck  ',  fo?  in  fucO  Cafe  pceraoie 
tooulo  be  tabcii  atoaj)  uiitfjout  tljc  Confciit  of  tt)G  tMue  5 
aiiD  tlje  lUno;  i0  tfje  jFoimtain  of  l^onour,  aiiD  a  pen- 
map  not  be  Dfp?ilieD  of  btfi  i;?eccagc,  uUtljont  his  Con- 
fcnt  ^  ano  tlje  lo?DS  can  onip  Do  tijat  UiljicD  tfjep  can  Co 
b})  JlaiD  5  ano  tf  tljrp  cj;cecD  tljetc  autfjo^ttp,  tijcit  p?o= 
ceeDmfl;0  are  I30ii5  ^  anti  of  a  E&ino:  toijtcD  ip  Doio,  cucip 
^an  map  take  l^DUantage  ^  anti  Cotton's  Records,  a!tti 
4  Inft.  355.  tDcre  citco,  tOat  a  peerage  cannot  be  taken 
ntoap  but  bp  9ct  of  parliament* 

Jerman  and  Orchard  ;    in  Cam.  Scacc. 
8.  TT  tjj  in  a  eaJrit  of  €rro?  upon  a  Jungment  gibcn  fn 

1  tlje  Kings  Bench,  in  an  Jetton  of  tranfgr'  vi  &  armis, 
toljerein  t&C  faiD  Philip  Jerman  anti  Sarah  'fji0  Wi\U  arc 

Plaintiffs,  ano  tbe  faiD  Mary  Orchard  DefenDant  ^  tlje 
Plaintiffs  Declare  tljat  tlje  DefenDant  i  Septemb.  m  tije 
fear  1672.  mitlj  jfojce  ano  arms,  tbe  Clofcs  auD  i|)oufc 
of  tfje  plaintiffs,  in  tbe  l^ariO)  of  Mary  Magdalen  in 
Taunton,  in  tbe  Coimtp  of  Somerfet,  DID  b?eak  onD  en= 
tet  i  auD  tbe  plaintiffs  from  tbcir  poffcffion  did  amobe, 

miD  tbcir  POffcfllon  fCOm  tbe  faiD  firft  of  September,  X\\\, 
til  tbe  05111  CtbibiteD,  fcil.  tbe  fixth  Day  of  May  1685. 
DID  keep  aiiD  toitb-boID  •,  bp  Keafon  tobercof  tbep  lot!  tbe 
Profits  of  tbe  pjcniiffes,  tobiclj  tbep  lap  to  be  to  tbfir 
JDamage  100  1. 

Cbe  DefcnDiint  as  to  tbe  fo^e  aiiD  Srms  W\>  pleaDeD 
Not  guilty  ;  aiiD  bercupon  ^ffue  is  joincD. 

9nD  as  fo?  tbe  EcfiDue  of  tbe  Ctefpafsl,  fljc  pleads 
tbat  tbe  Clofes  anD  J^oufe,  at  tbe  €imc  of  tbe  Crcf- 
pafs  fuppofcD,  lucre  one  Cottase,  anD  ttuo  Seres  of  Lano 
in  Shuttern  near  Fleetbridge,  in  tbe  patiflj  of  Taunton 
Magdalen  ;  anD  as  to  all  toc  Crefpafs  before  tfje  firft  of 
September  1678.  flje  fapfi  tbat  tbe  15ill  toas  erbibitcD  in 
Eafter  Term,  in  tbe  firfl  ^car  of  U^ino:  James  II.  nnD  not 
before  ^  nnD  tljat  flje  is  not  guiltp  of  anp  Erefpafs  luitDm 
i\^  Years  before  tbc  TBllI  ejCijibttfD. 

9nD  as  to  tlic  EcfiDue  of  tbe  Ctcfpnfs  ll^e  pleats, 
tbat  bcfoje  tbc  plaintiffs  baD  anp  ^bins  in  tbe  J)?fnnf. 

fes,   %\l  William  Portman   tuns   tbeecof   fflfcD  in  jfee  . 

aiiD  tljc  20th  of  March  1692.  DcuiiffD  tlje  p^rniinrs  to 
4  John 
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John  Trowbridge,  bv  tljE  jl3anie  of  n  Cottag?,  0?  Odani, 
anti  tluo  3CCC0  of  JLanli,  habendum  fo?  1000  Years, 
fiom  tljE  lend  cf  tlje  Purification  ucxt  bcfo^f,  bp  ^(ttue 
Uiijercof  Trowbridge  EiUeCff,  anH  iDilfi  pofffffcO  5  ailD 
tljat  aftectoaiD0  (je  afllgneti  nil  ftis  Cftntc  to  one  Thomas 
Nicholas,  tljat  Thomas  Nicholas  20  April,  15  Car.  2. 
afligneD  it  to  Thomas  Nicholas  fjis  S)On  t,  tljat  Thomas 
Nicholas  f)(0  ©Oil  10  Jan.  1694.  titcD  3ntCflatC,  ailD  30' 
njiniflratton  of  {j(0  (J5aoD0  anD  €lMU\d  tons  committco 
to  Thomas  tfjC  JFatljec  ^  tfjat  Thomas  Nicholas  tlje  JfatljCC 
bfing:  fo  potTclTeo  as  Slominiftrato?  tijc  9th  Day  of  March, 

17  Car.  2.  per  Indenturam  hie  in  Cur'  prolat.  (rccitlno:  tljC 

JLcafe  maBe  bp  ©tc  William  Portman,  anD  recittno;  tfiat 
tljE  Jnnentuce,  Drmife  anD  (gffatc  tn  tljc  p^cmiffes  toece 
DcacD  lU  toe  faiD  Thomas  Nicholas  tIjC  Jf«t(jcr,  ailD  tlje 
aflignnicnt  to  (jis  feaii,  anD  tlje  Dpiuff  of  fji0  Son  3In« 
tcffate,  anD  aDmlntftiation  being  granteD  to  Thomas  tlje 
iratljEirO  t&f  faiD  Thomas  tiK  jfatljec  fo?  natural  to'as 
nno  afffSinta  tlje  DcfenDant  Mary  fjis  »^?anD=DauQ:l)ter, 
ffianteD,  afilgncD,  anD  fet  oXtet  to  tlje  faiD  DefenDnnt,  Ijci: 
Crccnto^^,  aDminiftrato?^,  anD  affigns,  all  Iji3  (£ftatc  in 
tlje  p^cni!irc0,  bp  tlje  J^anie  of  a  Cottage,  'Bani,  anD 
ttuo  acif0  of  lanD,  nuD  tlje  faiD  recitcD  Ueafe,  anD  all 
COcltings  anD  CbiDcnccs  conceinfnff  tlje  lp)?em(ire0,  bp 
Clirtne  luljeifof  tbe  DefcnDant  cntrcD,  anD  Qi^£Q  Colour 
foj  tljc  plaintiffs  to  entec :;  auD  tljat  tlje  DefcnDant  en- 
tercD  upon  tljem,  as  (lie  laiufuilp  might. 

€0  tljis  tljc  piainiiffs  come  anD  replp^  nnti  as  to  tlje 
DcfcnDant>i  pea  upon  tfje  Statute  of  limitations,  tl)t^ 
demur. 

9 no  as  to  tlje  EeflDUe  fap,  bene  8c  verum  eft,  ©ic 
William  Portman  maDe  tlje  Leafe  fo?  rooo  ^eacs  to 
Trowbridge,  tijnt  Trowbridge  alfigneD  to  Thomas  Nicho- 
las tbe  f  atljct:,  luljo  alfigneD  to  Thomas  Ijis  ©on,  tuljo 
DieB  3intfflatr,  anD  tlje  Slcnunifffation  of  bis  Cftate  loas 
grantcD  to  Thomas  Ijis  f  atljct ;  anD  tbey  fuitljfi:  fet 
fO^tlj,  tbat  aftectoarDS,  fcil.  tljc  ift  of  May  1674.  Tho- 
mas Nicholas  tOc  jfatljcc  DtcDintcflatc  i  anD  tbat  tbe  19th 
of,  June  1674.  Adminiftration  de  bonis  non  of  Thomas 
tbe  Son,  tuns  committco  to  Sarah  tOe  plaintiff,  being 
bis  Sifiec ;  aiiD  tbat  tljep  entercD  bp  aiciuc  tbetrcof,  anD 
lucre  polTclTeD,  till  tbe  DcfenDant  entcreo,  anD  comiiiittcD 
tljc  CrcfpnfS  ;  abfque  hoc,  tbat  Thomas  Nicholas  tlje  Jfa- 

Y  y  y  tber, 
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tljer,  gcnnteD,  afliffneD,  anti  fet  oi>cr  to  tljt  OefenUant  all 
Ijis  €flat£S  in  tljc  lp)?cnn(res  modo  &  forma  prout  tlje 
Defcnuant  IjatO  nlleDgeli  in  Ijer  Iplea. 
€l)E  Dcfcnoant  n0  to  tlje  Dctmitcct  upon  tbe  pica  of 

tljE  Statute  of  Limitations,  JOin0  Uittlj  tljC  piaintlff0. 

3nD  a0  to  tl)c  EcfiDiie,  flje  rcfoins  ano  pl€aD0  tfjat 
Thomas  Nicholas,  tlje  jFat&er,  guanteD,  afiigneo,  anD  fct 
obcr  tlje  faiO  GTottage,  TBain  antJ  lanOfi,  ann  tDc  falD  rc» 
citcD  Icafe,  ann  ail  dlitttngg  anB  €t)ttiencc0  concfrning 
tlje  pitmilTeg,  prout  in  tljc  ji^lca  ^  anD  Ijcieupon  Jfliie  10 
joineo,  anU  a  Venire  facias  13  aiDaroco,  tDljcrcupon  a  Ctial 
10  IjaD,  anD  a  fpccial  dXnUtt  giUcn,  luljere  tlje  Jucp  finD, 
tljat   Thomas  Nicholas  tljC  fatljct,    tua0  pOfleCTcD  Of  tlje 

€erm,  a0  in  tljc  j^lea  is  allEDueD  ^  anD  tljep  fino  likctolfc 
tlje  3inDcnture  maUc  tlie  9th  of  March,  17  Car.  2.  in 
hsec  verba  ;  bp  toljlClj  tlje  faiD  Thomas  Nicholas  tlje  Jfa* 
tljcr,  reciting  a0  in  tljc  pica  i0  fct  fo?t&,  doth  grant, 
affign,  and  fet  over  to  Mary  the  Defendant,  her  Execu- 
tors, Adminiftrators,  and  Afllgns,  all  the  faid  Cottage, 
Barn  and  Lands,  and  all  and  lingular  other  the  Premifles 
before  recited,  together  with  the  faid  recited  Leafe,  and 
all  Writings  and  Evidences  concerning  the  Premifles,  ha- 
bendnm  the  faid  Cottage,  Barn,  and  Premifles,  immedi- 
ately after  the  Death  of  the  faid  Thomas  Nicholas  the  Fa- 
ther, and  Mary  his  Wife,  for,  and  during  all  the  Refl: 
and  Refidue  of  the  faid  Term  of  1000  Years,  which  fhall 
be  then  therein  to  come,  and  unexpired  :  9nD  tOe  %\Xl^ 
finD  likciBife  tf)e  Eett  of  tlje  JnDenture  in  h.¥c  verba ;  anD 
concluDe,  t&at  if  upon  tDe  tobole  ^attei,  tljc  Court  (^al! 
be  of  ©pinion  tljat  Thomas  Nicholas  the  Father  did  not 
affign;  then  they  find  he  did  not  affign,  anD  affefo  Da* 
niage0  fo?  tlje  piaintiff0 ;  anD  if  tijc  Court  fljaii  be  df 

©pinion  t&at  Thomas  Nicholas  the  Father  did  affign,  then 
they  find  he  did  affign  ;  anD  tOm  tlje  piaintifF0  COmc, 
&  gratis  cognotunt  fe  ulterius   nolle  profequi,    pro  ali- 

quibus  damnis  on  tlje  fiili  Jflijc,  0?  on  tlje  Demuttcc,  Et 

ulterius  profequi  pro  damnis  illis  omnino  deadvocant  &  re- 
cufant ;  Ideo  eadem  Maria  fit  inde  quiet',  &  cat  inde  fine 

die,  80  to  tbe  Daniaffe0  upon  tlje  fiiff  jOiie  anD  Demur' 
rer :  "But  00  to  tlje  jmie.  upon  tobtclj  tiji0  fpecial  aer« 
Dirt  i0  founD,  tlje  Court  Ijauc  ^\\}z\\  JuDgmcnt  fo?  Jerman 
ano  ljt0  a^ltfe,  tDljo  tocre  plaintiffs  in  tjjc  original  aaion. 
upon  UibicD  3uDgr«icnt  tlje  DcfenDant  batlj  biougljt  w 
'  mxxt. 
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tlje  jjciicial  €tms.  SuD  my  Lord,  3  fjiiniblp  conceiDc 
It  10  ait  erroneous  Jungnicnt  ^  fo?  if  b^  tlje  Snocntiire 
fOUnU  bp  tljC  Jurp  in  hxc  verba,  aiip  CgftatC  in  proefenti  0| 
futuro  DID  pafs  to  Mary  Orchard  :  Cljen  Thomas  Nicho- 
las affignavit,  anB  Jutigment  otigfjt  to  IjaDe  been  giucii 
fo^  tljE  DcfciiBant  :  9ntJ  3  concciUe  toitfj  Ijumbfe 
€)iibm(flion,  tljat  an  €(!atc  cttljer  in  prafenti,  o?  by  Way 
of  future  Intereft,  Dio  pafs  bp  tbat  JnDEntiite :  Co  p?oue 
tljisi,  31  fljall  bp  pour  lo?DOj(p0  ifauour  conflcec  firft  tfjisi 
3nuenturr,  as  it  ftantis  upon  tbe  Eccttals  atiD  Ip^emilTcs 
ftp  tljcnifctftcS  tiJitfjOUt  tlje  Habendum ;    ailO  in  tljE  next 

Place,  3  ajall  confiDcr  tlje  Eccitai0,  p^emiiTcs,  anti  Ha- 
bendum toffctber :  ^iiu  my  Lord,  3  fuppofc  it  uiiil  not 
be  DcnicD  iiie,  tljat  if  tljere  arc  in  tOe  IpjcmilTcs  of  tlje 
DeeD,  fufflctent  COojtis  to  carrp  tlje  toljole  Cffnte 
anO  3ntECC(l  of  Thomas  Nicholas  to  Mary  IjiS  ^SjanO' 
Baugbter,  tbat  Uiljolc  Cfiate  being  tJcffcD  bp  tljc  Premises, 
cannot  be  UraropeD  bp  tljC  Habendum  ;  fo?  an  Habendum 
cannot  ftuftrate  a  ©?a5U,  tljat  toas  complete  bcfo?r,  but 
toil!  be  repugnant,  Hob.  171.  ann  'tis  liUetoife  fo  refolDED 
in  Golhavvke  anti  Chicken's  QEafe,  in  Juftice  Jones's  Rep, 
205.  anO  in  Welden  onU  Elkinton'0  Cafe,  in  the  Com. 
520.  3nD  my  Lord,  3  Ijope  tljcrc  are  fufiicicnt  mops  in 
tlje  Premifles  of  this  Deed,  toDiclj  bcinff  taken  in  Con- 
flruSiou  tofi;ttljEr  tiitij  tlje  Eccitafs,  toill  amount  to  a 
complcat  Smt  of  IjiS  toljole  3ntcreft ;  anD  as  to  tljis 
}3)urpofc,  the  Cafe  is  no  more  in  Effed  than  this,  Thomas 
Nicholas  bp  3nUenturc  reciting  a  Dcmife  from  %it  Wil- 
liam Portman,  tO  John  Trowbridge  fO?  loooi^ears,  Of  a 

Cottage,  T5arn,  aho  Ciofe ;  ano  reciting  tljat  tbe  faio 
leafe  ano  3nDenture,  Ccrm  ano  Cftatc,  is  fcttleo  ano 
ijfftcD  in  l)im,  anD  tljat  ije  is  lalofullp  intercffcD  tbeccin  ^ 
fo?  tlje  EcfiDUE  of  tlje  Cerm,  grants  all  the  faid  Cottage, 
Barn,  and  Lands,  and  all  and  lingular  other  the  Premifles 
therein  before  recited,  or  mentioned,  together  with  the  faid 
recited  Leafe ;  and  all  Writings  and  Evidences  concerning 
the  Premiffes,  to  Mary  his  Grand-daughter,  her  Executors. 
Adminiftrators,  and  Afligns.  j|)ere  my  Lords,  tlje  Cot' 
taffe,  "Barn  anD  LanDs,  inOiclj  are  tbe  demifed  premifles, 
are  particulatlp  enumeratcD,  anD  the  faid  recited  Leafe, 
and  all  Writings  and  Evidences  concerning  the  Premifles 
are  granted  likewife  by  exprefs  Words ;  fo  tljat  tijc  LanDS 
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tlKnifcl\)E0  being  patticularip  mcntioncD,  ann  tfje  Icnfc, 
aiiD  all  COcitiiip  auti  CDIDcnccs  concccnino;  tfjofe  tmm : 
^rOcfe  2(IIO?D0  all  and  fingiilar  other  the  PremifiTes  (jerctll 
fccfO?C  recited  or  mentioned,  lliuft  tcfcc  to  the  Term  and 
Eftate  recited  and  mentioned  before,  0|  be  totallp  rcjcacDj 
it  cannot  bt  appiieD  to  the  Leafe  it  felf,  fo?  tijat  10  n;iant= 
CD  bp  c]cp?cfs  (IUo?D0,  anD  fo  ate  all  2Otit(no:0  ann  e\iu 
Dcnccs  concctnmg  tbc  lp)?cmffrc0  ^  it  cannot  be  appltfD  to 
tlje  Cottage,  TSatn  anO  lani!0,  toitlj  t(jc  3pputtciiancf0, 
fo?  tlKp  ate  all  lifeeiDife  frp?eflp  gcantcD  before  ^  anQ  other 
the  PremifTes,  luitlj  Ijumblc  ©iibnitfiion,  nuift  be  fomctljinnf 
Dfffcffnt  in  JQatutc  anB  Clualitp  ftom  toljat  toas  men* 
tioncb  bcfo?e,  a0  i0  tefolbeo  in  Mildmay'0  Cafe,  i  Rep. 
177-  anH  in  Miller  anD  Manwarjng0  C<lfe,  Cr.  Car.  400. 
9nD  my  Lord,  tijcfe  ailO?lJ0,  all  and  fingiilar  other  the 
PremifTes  before  recited  and  mentioned  atC  30  oprtatibe, 
and  comp?EbEnfibc  Znms  a0  coulD  toell  Ijabe  been  put  in  5 
ibe  mo^t}  Premifles  Of  it  felf  i0  a  CQo^D  of  a  brtp  large 
©lignification  ^  U\  Dive  anb  Manningham'0  Cafe  in  tlje 
Com.  6j.  pr^recitata,  infra  contcnta,  infra  expreHa,  & 
pxmifla,  ate  bOlDentO  be  fynonymus  Terms  ^  anO  in  Ly- 
ford'0  Cafe,  1 1  Rep.  tbe  gimpo?t  of  tbe  moiXt  PrxmifTa 
10  confiDereD  again  h  ann  tljcte  prcemifTa  10  tatten  to  figr 
lUfp  a0  nincb  a0  Pradimifia,  0}  PraconcefiTa,  anD  to  er- 
tcnb  to  all  tlje  J_5?enilfre0  bcfo?e  Dcmifeo  0?  rrranteb,  (f 
in  a  leafe  0?  <^iant  ^  onb  to  Pr«confirmata  in  a  Confirma- 
tion, a0  U)a0  tefolbctl  in  tlje  Ca^e  of  the  Earl  of  Pem- 
broke anD  Syms,  cited  in  Lyford'g  Cafe  -,  anD  nip  lo^D 
Hob.  in  tbe  Carl  of  Clanrickard'0  Cafe,  Hob.  276.  (ays, 
tbat  Prsmiffa  in  it0  full  anD  large  ^>enfe,  10  00  niucb  as 

Prsmentionata  0?  Pranominafa.  Q3l'  lC?D,  if  t!je  (UlIo?D 
PrsmifTa  bc  Of  it  felf  Of  fucO  a  large  aiiD  rrtenabe 
S^caniiig,  a0  to  talte  in  anb  compjcbcnD,  Pradimifla  (n  a 
leafe,  Praconceffa  in  a  (Ji5?ant,  Praxonfirmata  in  a  Con« 
firniation  ^  anD  if  a  Dccd  operate  pnrtip  as  a  C»|ant, 
anD  pattip  a0  a  dTonfitmatton,  to  fignlfp  n0  nuicjj  a0 

Praconcefla  &  praconfirmata,  a  fortiori  in  one  Cafe,  tfte 
Mlo?D0  before  recited  and  mentioned  Premifles,  Intll  carrp 
fucO  5ri3ing0  ae  are  bcfo?e  recitcD  aiiD  nientioncD,  as  the 
Term  and  Lftate  in  the  b  Lands  were  particularly  ;  fo? 
'tiG  Ojclan  bp  lunp  of  Eecitai  tljat  tljc  Ccrm  anD  Jntercft 
of   I  coo  ]Peai0  grantcD  to  Trowbridge,    Uicl0  Uef^i'D    in 

tlje  *J5?ant6?,  anD  tIjat  Ijc  ms  intcrciicD  tljcreln  fo?  t!)e 
2  J^fniaiH' 


Term.  Trin.  6  Will.  &  Mar.  R.  B. 


535 


EcmaiiiDcc  of  t&e  fiJiU  Cerm  ^  fo  t&at  it  10  ns  pFainlj^ 
aiiD  full?  reciten,  aiiH  fet  fo?t&,  as  it  can  be,  aim  my 
Lord,  It  tuill  be  no  ncin  Conflcurtion  of  tljc  (lUo^o  Pre- 
mifles,  to  make  it  fignifp  the  Term  and  Intereft  in  the 
Land,  00  toell  as  the  Land  it  felf,  ag  Vua0  CCfolDcD  ill  t(jc 
Cafe  of  Onefley  nnO  Fisk,  rcpojtetJ  b?  Uip  Lord  Chief  Ju- 
ftice  Anderfon  in  his  i  Rep.  236.  aitD  ab^lUffCD  bp  nip 
LojD  Chief  juftice  Hale  in  his  Common  Place  in  Lin- 
coln's Inn  LiGrary,  Cit.  Expofition,  plac.  195.  My  Lord, 
2  fljaU  put  tlje  Cafe  ao  it  i0  \\\  tbat  9b?iDo:mcnt,  A.  niafte0 
n  Icafe  fo?  jfojtp  ^ears  to  B.  tofjo  affttrns  to  C  C.  bp  Jn* 
Denture  gcanto  to  D.  all  Ijio  EigOt  ann  Jntereft  in  all  tlje 
lLaul>0  nuper  dimilT  per  A.  to  B.  anD  COUrnantS  Uiitfj 
D.  quod  prjed.  prxmifla  tunc  fuer'  8c  continuarent  Uif* 
cljatgeD  of  nil  former  :jncuiiib2ancc0  mane  bp  C.  aim  tbat 
fje  1030  latofullp  ©tonei:  of  tlje  faio  JnOEnttire,  Dcmifc, 
Cerm  anD  l^^cmilTcs,  iBljereas  \\\  €:rutb  C.  before  tOe 
amgnmEnt  IjaD  matic  a  Ueafe  of  lp)art  of  tljc  p^em(flc0 
to  F.  antJ  'tlDa0  tuIeD  a  'Bjeacfj  of  CoDcnant,  fo?  t&e 
a:2:{o?D  PremiHes  tiotfj  not  go  onlp  to  tljc  Cfiate,  0?  Cerm 
nfllgneD,  but  to  tbe  lanD  it  fcif,  tafjicl)  10^0  inamib?co 
bp  tlje  piEcrDent  Lcafe  5  tbefe  arc  tbe  Deep  2Ho?rt0  of 
tijat  Abridgment.  QuD  mp  l0?D,  if  \\\  tijat  dlfe  tlje 
COo?n  Prxmiiia  Dib  couip^Eljcnti  tlje  Cerm  ano  €ffiite, 
prsmiila,  prxrecitata,  3]  Ijumblp  fjope,  U)tIlDO  it  mUCD  mo?e 
in  our  Cafe,  tubEre  tbe  Setm  aim  tlje  Cftate  are  particu-- 
larlp  recltcD  aim  fet  fo?tb  •■,  aim  tIjEce  is  notlnng  elfc  to 
tubicb  tbEfe  caio?D0  can  be  applteo,  aim  pour  Lord  (hip 
toill  rEfect  no  li^art  of  tbe  StEntrnce,  but  let  c\icrp  caom 
Babe  it0  Due  effect  aim  afE,  if  it  be  pofiible  to  be  Hone. 
anD  my  Lord,  tbEfe  {tOo?tJ0  feeui  ta  be  put  \\\  fo?  tbat 
Derp  Ipurpofe  immcOiatElp  after  tbe  lanoo  tbEmfribE0, 
to  paf0  tljE  Cftate  anD  antErcI!  \\\  tbe  lanD0  :  "But,  my 
Lord,  if  tIjat  fijoulD  be  agninif  me,  pet  3  bope  tIjat  tbi0 
Deed  bEing  tafeEU  all  tOgetbEt,  upon  tbe  Pre mifTes  aim  Ha- 
bendum, it  (ball  opEtatEbp  Ctlap  of  <jp,'ant  of  a  future  Jn- 
terei?,  to  comniEuce  in  l^offefilion  upon  tijc  Deatb  of 
Thomas  Nicholas  :   3nD  bere  my  Lord,   %  toill  \y^  potic 

Lordftiip  0  jFrt\)Our,  \\\  tbe  firft  pace  fee  boiu  tbi0  Cafe 
tDoum  banc  been,  fuppofing  tbe  ^(Ilo?D0,  from  and  after 
the  Deceafe  of  the  faid  Thomas  Nicholas,  |)aD  bCEU  left 

out,  aim  tbEn  it  tooulD  baDe  been  no  mo?c  tban  tb!0^  SI 
2©an  reciting  a  ieafe  fo?  1000  ^ear0  mnoe  to  j.  s.  of 

a  Cot' 
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a  Cottage,  ISacn,  mio  Clofe,  tl)e  Cctm  ano  JiUctcll 
tol)eieof  19  UcfteD  (n  f)imfclf,  fO|  tfje  EcfiDue  of  tlje  faiD 
Cmn,  grnntsi  tbc  fafo  Cottage,  T5arn  aim  Clofe  to  ano* 
tDcr,  Habendum  tlje  fatD  Cottagc,  OBatn,  aiiD  liiJ^emllTeis 
to  tlje  ^?antee,  blS  Creditors,  aDininiacato^s,  o?  aOigiig, 
for  md  during  all  the  Reft  and  Refidue  of  the  faid  Term  ;  anD 
if  this  Ijao  been  tl)c  Cafe,  31  fuppofe  tljcte  tDOuin  Dabe  been 
no  ttMnncL-  of  Cluefftoii,  but  It  IjaH  been  a  gooti  afllgti' 
nicnt  :  3u  tljC  next  Place,  3if  pOllC  Lordfhip  pleafes,  toe 
toil!  fee  tGbat  aitetattons  tljefc  CO0?D£;,  from  and  after 
the  Deceafe  of  the  Grantee,  IjaUe  maOe  5  ailO  my  Lord 
upon  tDefe  mop^  tbe  Cafe  10  tfjus,  J-  S.  reciting  a  EC' 
Icafc  maoe  in  tlje  fear  1632.  fo?  tbe  Ccrm  of  1000 
fears,  tobicb  10  iJefleD  in  l)im  fo?  tlje  Kefibue  of  t^e  fain 
Cerm,  bp  Inbcntute  beating  Date  in  tbe  feat:  1664.  lubeii 

onll)  Two  and  Thirty  of  the  1000  Years  Vccre  fjCpitCD, 
grants  tlje  faio  benitfcD  ip^emiffcs,  Habendum  to  tlje 
Cp?antce,  lys  Crecato?g,  aDminlffratojss,  anb  aiTtgns,  from 
and  immediately  after  the  Death  of  the  Grantor,  unto 
the  End  of  the  Term,  and  for  and  during  all  the  Reft  and 
Refidue  of  the  faid  Term  of  a  Thoufand  Years,  which 
fhall  be   then  therein  to  come  and  unexpired.     QnO  Ijece, 

my  Lord,  ^  fnppofe  it  *anll  be  objefted  tfjat  tbefe  mom, 

from  and  atter  the  Death  of  the  Grantor,  babe  fniffcntcD 

tbe  toljoic  ^c£ii  ^  fo  tljnt  toljeceajs  toitbout  tbefe  mo^GS, 
'tis  plam  tbe  ©?antce  bno  took  an  €flate  fo|  968  ^ rats ; 
pet  tbe  Jnrerpcfition  of  tbcfe  dlojbs,  tobcrebp  at  molt 
tbe  Conmiencnig  of  tbts  <S?ant  in  l^oflcflion  is  DefcrccD 
but  buting  tbe  tife  of  tbe  «J5?anto?,  batb  totallp  Deftcop^ 
eb  tljic  €(?atr,  anb  renbjcb  tbe  tobole  "Dtz^}  anb  Jntcn^ 
tion  of  toe  parties  boib,  anO  of  no  Cffcrt :  Cbts  is 
Uil}at  3  fuppofe  toill  be  contenbeD  fo?  on  tbe  other  ^im, 
but  3  bunibip  conceibe  it  is  berp  IjacD  %q\o,  aiiD  31  bope 
toill  be  fo  t!;oug{)t  bp  pour  Lordftiip.  My  Lord,  3  muff 
ncfenotolEbge  tfjC  Cafes  of  Feoffments,  Habendum  after 
tbe  Dcatb  of  tbe  Jfeoffo?,  anb  otber  like  Cafes  of  jFree-- 
bolDS  ^  Habendum  after  tbe  Deatb  of  tbe  (©?anto|,  0?  af^ 
tct  fiicb  a  Cccm  of  fears,  as  in  Buckler's  Cafe  in  the 
2  Rep.  tobere  tbe  Habendum  mahes  tbe  tobole  D:er3  bofD, 
to  be  lato.  "But  my  Lords,  tbe  Eeafon  Of  tbofe  Cafes 
toill  not  bolb  Iji-tc ;  a  ifreebolO  cannot  expea:,  but  muff 
pafs  in  prsefenti,  tobcn  eber  tbe  Conbepance  bp  tobicb  it 
is  to  pafs,  liatb  its  full  Cjcecution,  be  it  bp  iiberp,  3t» 
2  tojnment, 
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to?iimcnt,  01  otiKC  Cccenioii}?  5  niiD  tljctefoie  a  g^ait  can^ 
not  make  a  Icnfe  fo?  Life,  to  commence  after  tbe  Deatfj 
of  tlje  (J5?antor,  fo?  if  liBecp  0?  Sttoinment  be  IjaD  pre- 
fentiy,  tije  €ftate  toill  belt  prefently,  if  aftec  tfje  Deat& 
of  tDe  iGlTo?,  U  comes  too  Jatc ;  fo?  toit&out  KUecp,  0? 
attornment  in  tlje  life  of  tlje  Ic CTo?  ant)  leffee,  ©ran-- 
to|  anD  (55?antce,  t&c  Icafe  antj  (JD?ant  are  boio,  Litt.  Seft. 
66,  551.  'But  a  leafe  fo?  ^eacc  to  commence  aftec  tlje 
Deatb  of  t&e  UelTo?  is  nnqiietticnablp  gooD;  anD  in  tOe 
Interim  tljc  leffo?  continne0  in  pofleflion,  anu  Ijis  cffate 
in  tlje  fame  Ipligljt  it  ms  before,  onip  'tis  cOartyeO  toitft 
n  fumrc  Jntetett  ^  if  tijis  be  fo  in  t(je  Cafe  of  Cenant  in 
jfee  t  UjIjp  map  it  not  be  fo  afl  toell  in  tOe  Cafe  of  Cenanc 
fo?  ^eavg  ?  anD  iDljp  map  not  Ccnant  fo?  ^cars  in  fiicO 
a  Cafe  a^  onrs,  make  a  Irafc  to  commence  aftec  fjis 
Deatb  f  00  fo?  tlje  pnrpofe  fo?  500  ^eats.  3no  mp 
lLo?o,  3  Ijumblp  conccibe  tbat  fucb  a  Leafe  trifl  be  cei-« 
tainip  gooD,  anti  Uins  refolbeD  fo  in  Locroft'0  Cafe,  citeD 
in  tbe  Ret2or  of  Cheddinton'0  Cafe,  in  the  i  Rep.  1^5. 
"But  it  tuill  be  faib,  tf  Cenant  fo?  1000  ^ear0  leafe 
fo?  $00.  to  commence  after  Ijts  Deatlj,  tljac  is  gooD ; 
but  if  be  grant  tlje  Lanb,  Habendum  from  and  after  his 
Death,  for  the  Rcfidue  of  his  Term,  tfjat  iS  boiD  fo?  tbe 
3lnccctaintp  5  'tis  not  fnio  fo?  toOat  ^Incertaintp :  as  it 
incertain  loljetljec  be  fljall  ebcc  toUe  aiip  Cbing:  bp  tbe 
<J5?aiit  at  oil  0?  not  f  0?  Is  it  incertain,  bccnufe  at  tbe 
Cime  of  tbe  €>?ant  it  is  not  knoton,  fo?  boUi  manp  ^ears 
be  fljall  take  f  tbe  firft  of  tbcfc,  if  tijrre  tocrc  fuel)  an 
3!ntcrtaintp,  migljt  pcrbaps  be  a  Ecafon  to  make  boin 
tbe  ©?ant5  tbe  Second  tuiib  ^ubmifliion  lajili  be  none  ^  fo? 
tbougb  it  be  incertain  at  tbe  Cmie  of  toe  C)t:2Ciition  of 
tbe  »©?aut,  fo?  bcto  mnup  ^ears  it  is  maue ;  pet  it  toill 
be  certain  enongb  at  tbe  Cime  luljcn  tbe  ©?ant  is  to  take 
Cffca  in  IpolTeffion  ^  anD  it  is  not  of  il^  ccflitp  it  fljotilo 
be  certain  at  tfjc  Cime  of  tbe  er5aki!ig  of  tbe  t©?anf,  as 
if  a  Leafe  be  maDe  to  J.  S.  fo?  fo  manp  ^cars  as  J.  N. 
(ball  name,  tbat  toill  be  gooD  5  prt  tberc  is  no  Certaintp 
at  tbe  €tme  of  tbe  Crediting  tbe  DecD.  3if  a  O^an  re. 
citing  tbat  J.  S.  batb  a  Ccrm  fo?  500  fears  in  tbe  ^a^ 
no?  of  Dale,  anD  likctoife  reciting  tbat  be  bimfelf  batb  a 
Ccrm  fo?  1000  fears  in  Dibers  LanDs  in  Sale,  grants 
tbofc  LanDS  to  commence  after  bis  oton  Deceafc,  Haben- 
dum fo?  fo  manp  fears  as  J.  s.  ^all  tben  babe  m  tbe 

n^ano? 
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35nno?  of  Dale.    My  Lords,  toitl)  bunibic  ©ubiiiifliou  to 
pout  Lordfhips,  3  fljonlo  tl)(!iU  luclj  n  'ILcafe  UioulD  be 
trooD  ^  ano  If  Ctnnut  fo?  ^encs  map  make  n  leafe  foj 
f  ctus,  to  commence  nftci;  btJJ  Deatlj,  no  tbat  3!  tljtuh 
10  no  Ciucftioii  but  be  map  ^  ano  if  €cnant  fo?  jPcars 
map  mnUe  a  leafc  to  commence  aftcc  W  Deatlj,  Haben- 
dum fo?  fo  manp  jPcars  as  ).  S.  njall  tljen  babe  in  tbe 
S^fi]io2  of  D.  Uifjlcb  3  biimblp  offec  to  poiiu  lo^bfljlps 
Conribcrntion  if  be  map  not,  tben  bp  tbe  fame  Eeafoii 
ii0  be  mop  make  a  ileafc  to  commence  aftet  bis  DeatD, 
Hribendum  fo?  fo  manp  feais  a0  J.  S.  fljaU  tben  ttWit  in 
otber  ianC0,  be  map  make  a  leafe  Habendum  fo?  fo  ma- 
np  IPcacfi  as  (ball  be  to  come  aftet  bt0  Deatb  in  W  oluii 
Lanbs  5  fo?  luben  tbe  <©?anto?  is  UeaD,  and  tbe  leafe  i& 
to  commence  m  poffefllon,  it  map  as  cettainip  be  knotnii 
boU)  manp  feats  ate  to  come  in  tbe  lanD0  gtanteD,  as 
it  can  be  botu  manp  f  car0  J.  S.  tben  batb  in  tbe  S^ano? 
of  D.  Et  certum  eft  quod  certum  reddi  poteft.    Uut  my 
Lord,  it  map  be  futtbet  objefted,  tbat  tbe  <J5?anto?  onlp 
babir.Q;  a  Zctm  fo?  fears  in  tbofe  lanns,  ano  baDing 
gtanttO  tbefe  lanDS,  Habendum  from  and  after  his  Death, 
for  the   Refidue  of    the  Term,    be    fjaUlng  refeclJeU    tbe 
lanDs  to  btmfelf  fo?  fticb  Cimc  a0  be  fljall  Itbe,  be  batb 
tefctbco  to  bimfclf  as  mucb   o?  mo?e,  tban  be  batb 

CraiUCU  f,   fo?  as   'tis  fatn   in   Welden   ana   Elkingtong 
Cafe,  in  Com.  520.  Cime  fo?  life  is  gteatec  tban  Zimz 
fo?  PTEts ;  if  it  baD  bc£n  faio,  tbat  an  €(tate  fo?  tife 
is  great  Et  tban  an  ^ffate  fo?  feats,  it  tDoulQ  baDe  been 
true  to  ninnp  13tirpofc0  :,  fo?  tbe  JFteebolD  cominij  to  tbe 
Cerni,  tbougb  fo?  1000  feats,  luill  merge  it  ^  but  my 
Lord,  bete  be  continues  Cenant  fo?  feats  (1(11,  noitDttb-- 
flantiing  be  batb  icfei\]cD  tbe  lanUs  to  ijimfelf  Dutins  bis 
(Life  5  anD  tbctcfo?e  it  is  p?opcrlp  fain  in  tbe  Com.  Time 
for  Life,   not  an   Eftate  for  Life,  (S  gteatet  than  Time 
for  Years.     TBut,  my  Lord,  tbOUffb  it  be  in  tbat  lE)Iace 
n  p?oper  (£:i*p?cflion,  pet  31  Ijumbip  conceiDe  it  toiU  be  batB 
to  maintain  it  true  in  fucb  a  dTafe  as  outs  ;  fo?  my  Lords, 
it  appears  to  pout  Lordfhips  upon  tbe  jface  of  tbe  DeeD 
fouiiD  bp  tbe  Jurp,  tbat  at  tbe  Cime  of  tbe  <S?ant,  tbere 
lucre  aboiic  960  fears  of  tbe  Zctm  to  come  ^  antj  tbe 
(ji5?anto?  ba\)mo;  tbefe  UanDS  fo?  tbis  Cetm,  gtants  tbe 
LanDs  to  tbe  (ii5?antee,  Ue  CJrecuto?0  anfl  acm(nifftato?s  5 
Habendum  to  bini,  \)i^  €recuto?0  auD  acmin{(irato?0> 
2  from 
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fcom  ann  aftEC  tlje  Deccafe  of  tfje  ^lantoi  x  2t  10  plain 

90  3!  pat  tlje  Cafe  at  fictt,  if  from  and  after  the  Deceale 
of  the  Grantor  fjno  becii  oniitteD,  all  Ijao  pad  5  but  bp 
t&efe  lOo?D0,  fte  Ijatft  retained  tlje  tmm  mitinff  fucb 
Cime  a0  Dimfdf  fljall  KUe,  peiljap0  it  totll  be  o&iecten 
t&at  tljis  map  be  a0  lono;  as  toe  Icafe  GmW  laft  ^  and 
tljctefojc  'ti0  inccctain  tobetljet  tlje  (S^mtec  ajall  ebet  tafte 
aiip  Cljino:  bp  tlje  (55?ant  o?  not,  anD  tljcrefo^e  'ti0  boio* 
My  Lord,  11)10  ©bjectloii  coiitcaDias  tljc  Coutfe  of  Jl5a« 
ture,  aiiD  tlje  experience  ano  ©bferuation  of  all  ^aiu 
!{tii5,  foi  abobe  tljefe  40C0  ^cac0  ^  fo?  Dince  tlje  jfiouD, 
toijecE  babe  toe  ijeato  of  a  ^aii  tbat  batlj  outlibcD  960 
i^eacs  f  5it  'iS  faio  inoeeB  in  Br.  ^Tit*  Grants  154.  ann  in 
anotljEc  150011  of  lji0,  callen  Petit,  Br.  cap.  437.  ^ijat  if 
a  f^an  be  poffeffco  of  a  Cecm  fo?  40  ^eac0,  anU  ffcants 
fo  manp  of  tijem  00  f^all  be  to  come  after  610  Dratlj, 
tljat  fuc&  a  ®mt  IjatD  been  ijolDen  iJoiD  fo?  tlje  Sncectaiu* 
tp,  fo2^)c  *©?antoi  map  Ube  all  tlje  ^eac0,  ano  tbtn  no« 
tiling;  %iii  be  beljinti  after  bio  C)catlj  5  ano  tbi0  Cafe  i& 
often  dtcD  in  our  "Book^,  but  i0  no  Uiberc  aDfuDgeo  t&at 
3i  fino ;  ann  Br.  fjimfclf  bot&  tljere,  and  lifeetotfe  in  t&e 
little  Book,  (tuDete  it  i0  fuller  put  tban  in  |ji0  Abridgment) 
maltes  a  Quxre  of  it :  TBut  my  Lord,  3  f^all  not  uifpute 
tljat  Caff,  it  aanli0  upon  tlje  Eeafon  tfjece  giuen ;  t&e 
©?anto?  map  libe  out  t6e  40  ^eat0,  fo  tljere  10  at  mod 
but  a  pofi'ibilitp  fo|  tbe  <S?antee  5  and  tljerefo?e  it  map  be 
ceafonablp  etioufflj  fatO,  tlje  (5i5?ant  is!  bolD,  fo?  tbe  3in= 
certaintp,  lufjetljer  eber  tbe  »S?antee  fljall  take  anp  CDiniy 
bp  tbe  (Slant  o?  not :  TBut  my  Lord,  a0  tbi0  Cafe  i0  an 
9ut(jo?ttp  to  make  fucb  a  (0?ant  uoio,  becaufe  tbe  tS?antoi 
map  out^uuc  tbe  S^erm  ;  fo  my  Lord,  Uiljere  tbere  is  an 
apparent  impoflibiUtp  tbat  tlje  (^?anto?  OjoulD  outdibe  tlje 
Seem,  80  tbere  is  bere,  tlje  @mt  tuill  b^  tbe  contrarp 
Eeafon  be  gooti  ^  and  niy  Lord,  in  manp  Cafc0  tbe  lata 
makE0  a  Difference  betiueen  long  and  (I)o»t  Cermo,  of 
^^icb  3  migbt  giUe  manp  31nffance0,  tnete  31  not  afraid 
31  bad  alceadp  fpent  too  mucb  of  pout  lo?dftjip'0  Cime  ^  a0 
Br.  Mortmain  pi.  :}9.  a  Icafe  fo?  400  ^jar0  to  a  rcligi' 

OU0  f^QLlic  is  Mortmain,  fo?  9^  feais  10  not  5  fo  ill 
Crocker  and  Kelfey'0  Cafe,  Cr.  Jac.  683,  689.  if  a  Jfcme 
3olntccf0  upon  tlje  n  H.  7.  leafc  fo?  ttoentp  one  ^car0 
't(0  good  5  if  fo?  500  ^ear0,  'ti0  an  Alienation  toitljin 
tbat  Statute  ;  and  tbe  Itfee  Difference  toag  tafecn  in  tbe 

Z  z  z  Com- 
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Common  Pleas,  Mich.  13  Car  a.  in  the  Cafe  of  Hem- 
mings  anU  Brabanfon,  tt)l)Cte  tlje  dlclfe  U)a0,  t()e  Earl  of 
Meath  let  t(jE  lanUC  in  Clucffton  to  Underwood,  Haben- 
dum fiom  Michaelmas  ncrt  foilo^HUlff  fo?  81  ^cntiB,  if 
A.  CboulD  Co  long  Ktje  ^  ano  from  nno  aftec  tOc  Dap  of  tlje 
DcatO  of  A.  to  tljc  fame  icffre  fo?  Cljict])  one  f  earg  ^  t^e 
JLcffce  cnttcO  before  Michaelmas,  auD  conttiuiEO  in  Jpof* 
feffion,  till  after  tlje  UlrlTo?  cntieD  upon  Ijim  ;  ann  (je  &e« 
ing  out  of  taoircfnon  by  DecD  fcalcD  off  the  LanOcf,  af= 
fignfD  D(0  31ntei'cft  to  tije  Iplaintiff,  upon  toljom  tijc  De- 
fenbant  cnticb,  ano  tlje  ISIaintiff  bjougbt  bis  action  5 
tbere  toas  a  fpccial  (aerDitt  founb,  ano  abiubgeD  fo?  tbe 
plaintiff  ^  in  tbi0  CDafc  it  tons  obieaeD,  tbat  tbe  Cerm 
fo?  Cbittp  one  ^eac0  inns  a  contingent  Intereft  upon  tbe 
£)ptng  of  A.  toitbin  tbe  Cigbtpone  j^eats,  fo?  !je  map  out-- 
Iibe  It  5  but  it  tDajS  boiticn  bp  mp  Lord  Chief  Juftice 
Bridgman,  tbat  if  tbe  fitff  Icafe  taa0  fo?  Cbictp  fears,  0? 
fomc  Cbo^t  Cime,  if  A.  libeti  fo  long,  it  toece  mj|£lp  con= 
tiiigent,  becaufe  pjobablp  A.  migbt  outtiDe  tbeutnt  3 
but  being  fo?  Cigljtp.onc  pcarg  if  A.  libctj  fo  fong,  tbat 
niabe  a  Difference ;  anU  to  tbt0  all  the  Judges  agreed  : 

@o  mp  lo?ri  in  tbe  p?crcnt  Cafe,  if  tbis  ©?ant  bao  been 
of  a  fmall  Cerm.  fucb  as  in  Eeafon  a  ^an  mfgbt  be 
fuppofeo  to  out=!ibe,  tbe  Habendum  from  auD  after  6is 
Deceafe  migbt  make  tbe  tobole  «55?ant  boio  fo?  tbat  Cime; 
fo?  \M  life  migbt  be  as  great  00  tbe  Cime  fo?  fo  fetD 
^ears  ■.  but  being  fo  long  a  Cerm  as  tbis  (0,  31  bumblp 
conceibe  an  Jntcieft  pafTcs  in  futuro  bp  tbe  ®?ant,  ann 
tbat  W  feccping  it  fo?  tbe  Cime  of  bis  life,  cannot  be 
tafeen  fo?  fo  manp  fears  as  tbe  Cerm  (ball  laff,  ano  tben 
tbe  Habendum  onlpfljall  be  tafeen  fo?  a  CluaUfication  0?  JHe-- 
ftriaion  of  tbe  (Seneralitp  of  tbe  i;3)?enu(res,  and  not  a 
total  f  ruffration  of  tbcm.  TBefiDcs,  my  Lord,  as  to 
tbis  point,  toe  noto  fuppofe  tlje  QLerm  DiU  not  pafs  bp 
tbe  p?cmiires  of  tbe  Deco  5  ano  if  it  Dio  not,  tben  tbia! 
is  a  t©?ant  of  tljelanO  onlp.  Habendum  after  bis  Deatb, 
ano  F^oii,  in  his  Abr.  Cit.  Grants  66.  tafees  tbe  Difference 
fjctiucen  ^?anting  of  tbe  Cerm  anO  <Jp?anting  of  tbe 
laiio  it  felf  after  biS  Deatb  s  if  be  grant  tbe  Cerm, 
Habendum  after  biS  Deatb,  tbe  (©?ant  is  gooo  upon  tbe 
P?emiires,  ano  tbe  Habendum  is  OoiO^  but  fays  the 
Book,  if  it  baO  been  a  <S?ant  of  tbe  Land,   Habendum 

after  bis  DeatD,  toat  bao  been  gooo,  toDlcb  is  crp?eflp 
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auc  Cafe  in  point :  TBeRDes,  toit&  Ijumble  ©iibnifOlon, 

t&C  2i!l0?CS,  Term,  Eftate,  atitl  Intereft,  arc  not  fo  llCCCf. 
fai'llp  requiceo  in  a  jfcoffmcnt,  0?  Icafc  ^  but  tDat  Op  tfje 
«©?ant  of  t!je  ^Ijtno:  it  fclf,  tOc  €ffate  of  tDc  <^?anto| 
palTes  fnclufitjelp  toffetDer  iijitfj  it  5  as  (f  a  £^an  fcifen  in 
ifCC  of  Black  Acre,  g(Dc<3  Black  Acre  to  |.  S.  nnO  OiS 
^ctr0,  J.  S.  fjatlj  a  jFce  in  Black  Acre,  tljousb  tDc  ^o?ii0, 
and  all  his  Right,  Eftate,  anD  Intereft  be  not  put  in,  i  Inft. 
7.  a.  anD  if  bp  t&e  <J5ift  of  Black  Acre,  to  one  ano  fjiai 
|)Pir0,  tbe  Cllate  nno  Slnljeiftance  pairc0  from  Cenant  \xi 
JFee,  U3bp  bp  tfjc  aiRgnmcnt  of  "Black  acre  to  one  anD 
I)i0  €jcecuto?0,  \s^  Cenant  fo?  ^car0,  Rjall  not  tbe  Cecm 
anD  Clfate  of  Cenant  fo?  f  enr0  paf0  ^  3ln  i  Leon.  q)%, 
99>  'ti0  ooiocn  l}^  Popham,  tfjat  if  a  {^an  be  Cenant  bp 
Elegit,  0?  Statute  Of  lanDiS  in  D.  aiiD  not  batJtnfl;  otljcc 
%nm&  tljetP,  grants  all  b{0  lanD0  in  D.  tlje  Jntereff 
toDicb  be  bat!)  as  Cenant  bp  Elegit  0?  Statute,  flfjall  pafs 
bp  tlje  £Oo?D  Lands ;  if  it  be  fo  tbere  bp  tfje  general 
£O0?DS,  all  his  Lands,  it  Ulill  be  fO  a  fortiori  bete,  toberc 
all  1)15  faiD  Cottage,  Tgarn,  anD  lanDS,  are  particulaclp 

namcD.  %n  tlje  €afe  of  Edwards  anD  Denton  rcpO?tED 
bp  Serjeant  Moor,  pag.  832.  upon  H  fpecial  QlerDIS,  tfjE 
Cafe  ft)a0  tbus,  one  feifeD  of  tbe  ^ano?  of  Catefmarih 
in  jFee,  anD  of  otber  lanD0  in  jFee  in  Catefmarih  ?  ana 
nifo  of  a  Cerni  fo?  fears  in  Catefmarfh,  conbeps  tbe 
i^ano?  bp  fpecial  flame,  anD  tbe  otber  jfce=fimple  lanDS 
I)p  fpecial  Bame  •,  anD  tbcn  come  tbefe  general  2Ho?D0, 

and   all  other  his   Lands  and  Tenements  vvhatfoever  in 

Catefmarfh  5  anD  tbe  Ciueflion  toas,  tobetbet  tbe  leafc 
fo?  f  ear0  paflcD  5  nnD  upon  tbis  tbe  QEourt  toas  DibiocD  5 
Jullice  Croke  anD  Juftice  Williams  lucre  Of  SDpinion, 
tbat  tlje  Ceim  did  not  pafs ;  ]uftice  Yelverton  anD  mp 
Lord  Chief  Juftice  Fleming    belO,  it  DID  pafS  ;  in  tbat 

Cafe  it  toas  nDiiiDtrcD  aftcttoarbs,  tbat  bp  tbofe  mom 
tbe  Cerm  Dio  not  pafs  ^  anD  tbe  Eeafon  giben  toill  p?obe 
tbat  in  our  Cafe  it  luUl  pafs  ;  fo?  tbere  tbe  Habendum 
teas  to  tbe  ©?nntee  anD  bis  J^eirs,  ano  tbcrcfo?e  tbcp 
confltucD  it,  tbat  notbing  njonlD  pafs  but  iDbat  tbe  Ipcic 
IboulD  take^  but  if  tbe  iLOo?D  Ctecutojs  \m  been  in 
tbere,  'tis  plain  from  tljat  Cafe  tbe  Cffllo?Ds,  all  his  Lands 

and  Tenements,  baD  COUUcpcD  tbe  ^erm  t  3in  Br.  Abridg- 
ment, Cit.  Grants,  pi.  155.  it  is  fa(D,  tbat  if  a  ^m 
grant  Omnia  terras  &  tenementa  fua  in  D.  a  ILeafc   fo? 

z  z  z  2  fears 
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^cat0  fljall  not  pafO  ^  but  in  Bracebridge  iintJ  Cook"0  Cafe 
in  the  Com.  424.  ti^at  €aU  ill  Br.  is  Dcm'cD  5  anD  'tlS 
tDcre  lefoJWD  tljat  a  €>mn  of  nil  U$  lanDiS  ano  Eene- 
mcnts  Oialt  mafec  tlje  Jntccca  fo?  f  fars  to  pafs  ^  and  iii 

Hill.  22  &  2?  Car.  2.  in  Scacc.  upon  a  fpcctal  CiCtDlCt 
t&CCE  founts  facfO?£  nip  Lord  Chief  Juftice  Male,  tljcn  Chief 
Baron,  in  an  Ejei^tmenr,  bcrtuccn  Smith  nntJ  Touchet ;  tfjC 

Cafe  iua0,  Daniel  Blagrave  recttinff  an  0?Dec  in  Cfjan= 
cerp,  DntcO  tlje  }5th  of  oaob.  12  Car,  2.  anD  an  JuDcn- 
tute  of  Demifc  of  tlje  2  5d  of  November  foIIototnQ:,  mane 

to  [){m  bp  tijc   Mayor  and  BurgelVes  of  Reading,  of   a 

0^anflon  I)oufr,  ^catjoto,  anD  otfjcc  %mm  tfjtte  patti= 
cularlji  mentiouED,  Iping  in  fucD  a  pacilt),  gcants  tlje 
faid  ^anfion^joufc,  ^:^caDoto,  and  otDcc  tlje  LanDs  in 
m  faio  Dcnilfc  mcntionco,  anu  all  Ijfg  Cffate,  Ccrm  anD 
%nmcn,  in  anD  bp  tljc  faiD  JnDcntuce  to  6im  grantcD  5 
toljeteas  in  Ctutlj  tfjete  toas  no  fucfj  Lcafe  bp  tlje  ^apoi 
anD  'BucBElTcgi,  anD  fo  no  qrecm,  Cftate,  o?  3inteceft 
gtantcD  to  Ijim  5  but  fo^aemuclj  asi  be  baD  a  €ecm  fo? 
^ear0  in  tbe  faiD  ^anfionboufe,  anD  LanD  patticulaclp 
namcD,  tbo'  net  bp  tbe  ^InDenturc  tecitcD,  anD  be  ffranteD 
tbc  faiD  ^^anfioU'boufe,  anD  XauD  ;  it  toa0  aDjuDgcD  in 
tfjat  Cafe,  tbat  biis  Cetm  anD  Jntccell  in  tbc  l^ouie  and 
ILaiiDS  pnlfeD  bp  tlje  ©?ant  of  tbe  f^oufe  and  Lands 
tbcmfclDes,  tobtcb  10  a  (ftonget  cafe  tban  outs,  to&ctc 
tbc  Cccm  anD  Jntcceft  is  ttulp  tecitcd,  anD  tbe  13acccls 
plainlp  anD  fullp  DcfctibcD  anD  enumerated  5  anD  tbcrefo?e, 
31  bumblp  conceibc  tbat  botb  bp  tbe  fpecinl  ©Llo^ds,  of  all 
his  faid  Cottage,  Barn,  and  Lands,  and  tbC  general 
t2IO?dS,  all  and  lingular  other  the  PremifTes  herein  before 
recited  or  mentioned,  tbe  tobolc  Cctni  and  Ctlate  is  iBCll 
afll0ned  upon  tbc  PremifTes  of  the  Deed  ;  and  beinff  fo, 
fljall  not  be  made  bold  bp  tbe  Habendum,  as  is  bolDcn  bp 
mp  JLo?D  Hobart,  anD  tbofe  otljct  13001x6  31  citED  befoje  5 
tlje  Cerm  fignifies  not  onlp  tbe  U  imitation  of  Cime, 
but  tbe  Cftate  anD  ginterca  tobicb  pairc0  fo?  tbat  ^Time, 
as  it  is  faiD  by  mp  lLo?d  Cook,  t  inft.  45.  fo  tbat  tobett 
Cenant  fo?  ^eats  batb  ffcanted  10  Eecm,  be  Ijatb  srant- 
Ed  bis  Cttate  and  Jntcrett  fo?  tbe  lubole  2:ime  tbat  be  batft 
in  it,  and  tbe  Habendum  tobicb  limits  anp  cCftate  to  bim* 
felf  again,  i$  repugnant  and  conttarp  to  tcbat  be  batlj 
Done  befo?e  5  but  tuben  Cenant  fo?  ^ears  grants  tbe 
ULanD,  tbis  ii  map  limit  fo?  I3nct  of  tDe  feats,  0?  fo?  a», 
I  01 
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G|  Habendum  aftct  1)10  Deatfj,  aS  Roll,  C(t,  Grants  65. 
10  f]CP?fil5'.  My  Lord,  31  Ijopc  tijat  bOtf)  tip  tfje  ^O|O0, 
all  and  lingular  other  the  Premiiies  herein  before  mention- 
ed and  recited,  aiiD  libEfiDifs  tp  tfje  !I(llO?DS,  all  the  faid 
Cottage,  Barn  and  Lands,  tlje  tBOolc  <£ftilte  atiD  3lntcrf(l 
Of  Thomas  Nicholas,  paQcB  bV  tljc  Premises  of  t()C 
DccD,  mm  tljac  it  tuns  a  fntf  mn  complete  (!5?ant  ta 
Mary,  Ijei*  €cccutO?S  anD  ilDmiulftriitO^S  in  praefenti  upoi! 
tlje  O^ctiiiffcs  ^  anu  if  Co,  U)m  my  Lord  it  cannot  be 
aDoiDCD  bp  tfje  Habendum,  tljOiiglj  it  be  a  DGlD  Habendum, 
30  mp  lo?o  Hobart,  ano  tOofc  otfjcc  'Books  31  citeo  at 
firff  are  ^  ano  mp  io?D,  if  tOe  Cerm  (bnll  not  pafs  bp  tlje 
PremiiTes,  tljcii  it  cannot  be  fniQ  to  be  gcaiucD  in  t(jc  Pre- 
miiies ;  ano  tljen  tije  €2mt  t0  Oitip  of  tfjC  Land,  Haben- 
dum after  6!0  Deatfj,  to&tcfj  accoibino;  to  tbc  Difference 
tafeen  in  Roll,  Abridg.  mentioneD  befoie,  i0  gooot  3ntJ 
my  Lord,  t&e  ratijcr  in  fitclj  a  Cafe  a0  oiit:0,  toljcce  it  ap« 
pcar0  upon  Eeco?0  bcfoie  your  Lordlhip,  tljat  at  tfje 
S^iiiie  of  tD(0  (JDjant,  tOe  ©lanto?  ban  an  Cftate  in  tfjc 
lano  fo?  abobc  960  ^^ms  ^  fo  tljat  tbe  5;2.lo?D0,  from  ann 
after  bi0  Dcceafe,  cannot  toitb  tl)t  lead  Colour  of  Eea^ 
fonbe  faiD  to  amount  to  a  Eefeti)ing  of  it  to  Ijimfelf,  Du- 
ring: the  whole  Term ;  anD  tljcn  if  Simc  Dutinff  bis  life 
cannot  be  an  31ntcrc(t  equivalent  to  96o^ear0,an  3lntereft  to 
commence  in  future  after  his  Dcceafe,  muff  pafs  5  ann 
iDljicb  tbouglj  inccctatn,  at  tbe  €]CccutinQ;  of  tbe  affign- 
ment,  toao  certain  enougb  Uiljen  tlje  Cime  came,  tbat  it 
lung  to  commence  in  poffeffion  ^  auD  it  is  not  of  I5ecef« 
fitp  it  fljoulD  be  certain  at  firft  ^  anD  if  fucb  an  incertaiii 
3ntcrcfl,  to  be  maDe  certain  ex  poft  faao,paircD  bp  tbe  af* 
fignment,  tben  tbe  DceD  teas  not  boiD  ^  but  Thomas  Ni- 
cholas affignavit,  aiiO  tl)e  JJTue  i0  founD  fo?  tbe  Defen« 
Dant  5  anD  SiuDgment  ougljt  to  fjabe  been  gibcn  acco?Dingip 
ill  tbe  Original  AcVion  ;  anO  being  gibcn  fo?  tbe  J^laintiff 
isi  erroneous  ^  anD  31  Ijumblp  p?ap  pour  lojDiftip  it  map 
be  rcUerfeD. 

aftertoarDS  in  Trinity  Term  following,  tbi0  Cafe  xms 
argueD  feriatim  bp  all  tbe  3uD!jc0,  ano  tbe  luDgmcnt  m& 
re\)rrfcD  bp  tbe  ©pinion  of  Treby  Chief  Juftice,  Atkyns 
Chief  Baron,  Nevil  anD  Kookby  Juftices,  anD  Turton  aUO 
Letchmere  Barons,  Powell  Juftice,  auD  Powell  Baron,  bZ- 
ing  econtra ;  aiiD  tbcp  all  OelibcrcD  tbeir  3uDgment0  feria- 
tim, but  Atkyns  Chief  Baron,  tiJijO  luajS  abfent  j  but  biS 

©pinion 
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SDpinion  tnas  ut  fupra;  nnu  tjjc  Cafe  feas  fuddainly  re- 
folved  in  R.  B.  upon  tbe  fitft  argument,  tljouglj  Eyres 
Juftice  tijen  fecmeu  to  Diflcnt ;  fo?  &e  citeD  Roll,  ^(tie 
Grants,  80  an  3ut()outp  tljat  tfje  iaiUgnment  toasi  gooo  5 

anO  Holt  Chief  juftice  anU  Dolben  Juftice  onlp  fpofee  ta 
tlje  Cafe,  ann  falD  tljat  tljere  toajs  notbinrj  in  it  5  but 
upon  tf)e  Eefolution  of  tlje  auDffes,  it  appeared  to  lie  a 
Cafe  of  fi^Oetffljt,  anD  tOcp  all  cefol&ED  tijc  Slfliunment  ta 
6e  0OOD  upon  tlje  Premilles  of  the  Deed,  nnU  te|CCtetl  tDc 
Habendum  ^  fo?  tlje  €(fatc  betno  liniiteu  in  t&e  Premiiles, 
anD  t&e  »©?ant  perfect,  an  Habendum  iss  not  neceflarp, 
antJ  it  fljall  not  nialtc  tOat  DoiD,  tuljtcb  toas  perfect  before  5 

utile  per  inutile  non  vitiatur;  anD  ijere  tl)e  Queftion 
was,  if  bp  tfie  <©?ant  of  the  Cottage,  Barn  and  Lands, 
and  all  and  lingular  other  the  recited  PremilFes,  together 
with  the  faid  recited  Leafe,  and  all  Writings  and  Evidences 
concerning  the  Premilles  to  Mary  and  her  Executors,  Ad- 
miniftrators,  and  Afligns,  the  Term,  Eftate,  and  Intereft 
paft'ed ;  anD  in  tijis  tDe  Juflices  DiD  not  agree,  foj  manp 
of  tbeni  belD,  tbat  be  [jabtng  reciteD  Us  €ftatc  anD  3!nte'« 
teff  from  %it  William  Portman,  anD  DeDuceD  it  to  Ijim- 
felf,  anD  faiD  tijat  tbe  Cftate,  ^erm  anD  Jntercll  of  tlje 
p^cmilTesi  mu  in  Ijtmfelf  5  anD  tbcn  baiiiniy  granteD  tbe 

faiD  Cottajje,  &c.  anD  all  other  the  recited  Premifles  j  tfjat 
tW  paffeD  his  Eftate,  Term  and  Intereft,  which  he  had 
(hewn  and  recited,  ais  tuell  80  if  it  DaD  been  particulatlp 
nientiOneD^  anD  if  be  baD  grantcD  his  Term  to  Mary  and  her 
Executors,  &c.  toitbOUt  fl^UCftion  it  had  palfed  all,  a0  it 
is  tUleD  in  Goftiawk  anD  Chickell'^  Cafe,  Jones  205.  auD 
Cr.  Car.  no.  anD  Juftice  Rookby  faiD,  tljat  tlje  2no?Dj5, 
the  faid  recited  Leafe,  tOOUlD  carrp  tbe  Eftate  and  Inte- 
reft ;  but  Treby  Chief  Juftice  feemeD  tO  Dcnp  ft,  anO 
DOUbteD  alfo  of  tbe  COO?D0  recited  Premifies,  anD  faiD 
t&at  tbep  eitcnD  but  to  otDcc  ^Dlngs  of  tlje  fame  Nature, 
with  the  Cottage,  Barn,  and  Clofe,  anD  tucre  put  in  onip  to 
fupplp  tbe  Defect,  if  anp  of  tbe  ^ibtng^  DemifcD  toere  omit-- 
tcD  ^  anD  he  faid,  tbat  tbe  mom  upon  tDbtcb  be  founDcD 
W  JUDjjment  tocre,  all  the  faid  Cottage,  Clofe,  Barn, 
and  two  Acres  of  Land  ;  tbe  tobiCb  lOineD  U)itb  tbe  Ee» 
cital$  of  tbe  DeeD,  are  fufRcient  to  pafs  tbe  lubole  C= 
flate  anD  Jntereff  of  tbe  Cerm  5  fo?  tbouffb  be  abmittcD, 
tljat  if  a  Si5an  be  feifcD  in  ^ee  of  TBlack  acre,  anD  grant 
Tdlach  SIcre  to  J.  s.  anD  Ijifi  ptit^i  tbat  b^  iljis  W  <!^ffate 
I  palTeis, 
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pafTcfl,  nnn  )•  s.  oajj  a  fee  ^  pet  to  fap,  tfjat  (f  Cciiant 
fo?  i^eats  of  TSiock  accc,  grants  It  to  J.  S.  anD  fjis  €u-- 
cuto^s,  tOat  J.  s.  ijas  tOe  Cecm  alfo,  tDtll  not  (join  ;  out 
luttl)  tlje  Eecital  Ije  faiD,  t[iat  it  tuouio  be  an  SHHgnment 
of  tDc  Cerm  ano  Cifate  in  tlje  laiiD  ^  ano  as  to  toDat 
teas  fain  bp  Baron  Powell,  tljat  tlje  Cecm  is  a  C&inff 
entice,  ano  cannot  be  fcUeren  5  De  Denied  it,  ano  faio  tijat 
toitOont  Ciuettion,  a  c^an  niigljt  gcant  bis  Cccm  anQ 
Cflate,  Habendum  to  tijc  6?antee,  bis  €tecuto?s  ano  ao- 
miniftcato^s,  fo?  ttno  0?  nio?e  fears  ;  fo?  tljouffb  tbc  Ha- 
bendum cannot  fcuflrate  tbe  p?em(ires,  pet  it  map  re* 
ffcain  tbem,  as  a  <jD?ant  to  J.  S.  ano  bis  i^eics.  Haben- 
dum to  bini  anO  bis  |)elcs,  outing  tbe  life  of  J.  s.  is 
0000  s  but  he,  anO  all  the  other  Juftices  agceeo,  tbat  bp 
fome  COo^os  i\\  tbe  pjemilTes,  tbe  Cftate  of  tbe  Cectn 
palTcO  to  tbe  ©jnntce  ^  anO  tt  being  faiO  to  him  and  his 
Executors,  tbis  fljeUjs  bfs  3!ntent  to  be,  it  (boulO  be  fncb 
an  (£(!Qtc  tobicb  fljonio  go  to  bis  eEicccuto^s,  anO  tbcce* 
fo^e  it  conlo  not  be  an  €(!ate  at  a:e:iill  5  anO  tbe  COo^os, 
his  Affigns  (bell),  tbat  \)z  intcnoeo  tbat  it  migbt  be  af- 
figneo,  tbc  loobicb  an  deflate  at  ffitlill  cannot  ^  ano  tbe 
<55?anto?  not  bautng  Umiiteo  0?  ccftraineo  tbe  Cectn,  tbep 
ougbt  to  COnRcue  tbat  tbc  whole  Term  palTeO  :  3n0  Ba- 
ron Letchmere  mucb  inQlleO  upon  tbe  Cafe  of  Smith  ano 

Touchet,  Hill.  22  &  25  Car.  2,  in  Scacc.  tDbCCe  before 
Hale  Chief  Baron  Upon  a  fpecial  (Ltccoict,  tbe  tCafc  tuas 
in  an  Ejedhr.ent,  Daniel  Blagrave  tCClting  an  Order  of 
Chancery,  DatcO   Dec.  !■;.   12  Car.  2.  auO  an  3!nOentUre 

Of  Dcmife  2^  November  foUotDlng,  niaoe  to  bim  bp  tbe 

Mayor  and   Burgelles  of  Reading,    Of   a   S^anfilon  bOUfe, 

s^eaooto,  ano  otbcc  i;3arcels  of  Lanos,  pattlcularip  men' 
tionco  \\\  tbc  i3acifl)  of  D.  be  grants  tbe  faio  ajanQon^ 
boufc,  (pcaooto,  ano  otbct:  tbe  lanos  in  tbe  faio  Demlfe 
mcntioncD,  ano  all  biS  Clfate,  Cecni,  anO  gintcrcH,  {\\ 
ano  bp  tbc  fato  ^jnoentuce  to  bim  gcantco,  tobereas  ixi 
Ccutb,  tbccc  toas  no  fucb  leafe  to  \)m  bp  tbe  09npo| 
ano  'Burgelfes,  ano  fa  no  ^Tecm,  (lEffate,  0?  3Inteccft 
gcantco  to  \)\\\\^  for  the  Date  was  miftaken  ;  pet  infomucb 
tbat  be  bao  a  Cecm  fo?  f  eacs  \\\  tbe  Ip^emiOes.  tbo'  not 
h"^  tbe  ©?ant  cecitco,  aiio  be  gcants  the  Manfionhoufe 

and  Lands ;  it  tD3S  cefOlOCO,  tbat  tbC  Eftate  and  Interefl: 
in  the  Lands  paffed  by  the  Grant  of  the  Houfe  and  Lands 

them- 
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themfelves ;  Upon  iuljtcf)  Baron  Letchmcre  muclj  rcliCU, 
ann  fcuntJCD  W  Eefolutlon  ^  anu  n£S  to  tlje  objet^ions 
niaDc  bp  tbc  ttuo  Powells,  tljat  an  Habendum  nilgljt  fril' 
(Irate  tfje  pjemiflcis.  o?  abncgc  tlje  I3?cnu(re0  5   Treby 

Chief  Juftice  agrCfD  it,  \l]()ece  tfeC  PremiHes  are  general, 
tljece  tljE  Habendum  migljt  fruftiatE  it,  as  a  feoffment 
of  >LanD  to  J.  S.  Habendum  to   ).  S.  anH  IjiS  C)Clt0,  aftt'C 

tlje  Dcatb  of  tijc  jf coffo?,  tljfs  10  a  Doio  jFEoffment  j  but 
it  it  toa0  to  J.  S.  anO  IjiS  IS)eit0,  Habendum  to  J.  S.  fo| 
m  Life,  t&ece  tlje  feoffment  10  goon  upon  tlje  pjcmltTes 
of  tlje  IDeeD,  anD  tlje  Habendum  10  uotD  anD  rcpuGnant  ^ 
anD  6e  agtecn  tDe  Cafe  of  Hogg  ann  Crofs  citco  in 
Buckler'0  Cafe,  2  Rep.  anD  in  ot&cc  'Bao({0,  to  be 
LaU)  j  but  in  tbofe  Cafes  tfje  PremifTes  were  general  : 
anD  Treby  Chief  Juftice  fa(D,  tlje  latD  10  not  fo  CUnoU0 

in  tl)e  limitation  of  a  Cecm,  as  it  is  of  an  dffate  of 
ifee=Dmple,  toljicb  catties  tlje  toljole  3Inljecitance  anD  €^ 
ffate  of  t()e  Lant,  tbe  tobiclj  cannot  be  fupplicD  bp  anp 
Circumlocution,  as  appcar0  Litt.  Sea.  i.  but  as  to  a 
Cctm  fo?  fears,  t(je  Intereft  of  it  toas  not  of  anj»  Ee* 
gatD  in  tbe  tm  antientlp  5  fo  tbat  Ije  toonDcrcD,  tljat 
tbere  toerc  anp  Cerms  at  all,  fo?  tljep  tnece  fubirct  to  tlje 
Control  of  tbe  Cenant  of  tlje  f  ranfetenement  ^  anD  if 
|)e  6aD  fuffercD  a  Eecoberp,  it  IjaD  been  DeffroycD  bp  it, 

anD  tbe  tenant  fo?  fears  could  not  falfify  till  the  Statute, 
as  appears  bp  i  Inft.  42.  but  after  the  Statute,  a  Cetmo? 
fo?  feats  might  falfify,  anD  fince  tljat  Cerms  fo?  fears 
iaDe  been  mo?e  frequent  in  <LUe  j  but  pet  tljep  map  be  af* 
OgneD  h^  a  general  iS5?ant  of  tlje  lanD,  tottljout  anp 
^o?D6  of  Limitation  at  all ;  anD  tbcrefo?e  he  held,  tbat 
Ijp  a  (©?ant  of  t()e  lanD  generally,  toftbout  tljc  COo?Dja(, 

Executors,  Adminiftrators  and  Afligns,  tlje  Jntereft  auD 
Cnate  baD  paifeD,  as  luell  as  upon  a  Debtfe,  as  it  is 
faiD  in  Dyer  507.  i  Roll,  371.  9nD  Baron  Letch  mere  fa(D, 

tbat  t&e  uetp  2:)tfrerence  in  tbe  TSoofes,  upon  luljici)  tbe 
Cafe  bece  tooulD  turn,  toas,  tiiljete  Cenant  fo?  fears 
Brant0  tbe  lanD  to  anotljcr,  bi0  €]cccuto?0,  aDminiffrn^ 
to?s,  anD  Slflignjs,  fcom  anD  after  tbe  Deatb  of  tbe 
^?anto?,  tbcre  it  being  all  but  one  Sentence,  tlje  (©?ant  is 
Do(D  ;  but  tDbere  it  is  granteD  to  one,  Us  Cvecutojs,  ao. 
tninillrato?s,  anD  3flign0,  Habendum  to  bini,  l)\0  €tmu 
to?s,  aDm(n(ttrato?0,  anD  QlHgns,  from  aiiD  after  tbe 
4  DcntD 
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DcatO  of  tlje  (Sjauto? ,  tDccc  tDe  ®im,  ficino;  pctfca 

ftlttfjOUt  tbe  Habendum,  attH  tlje  €)ffice  Of  t&e  Habendum 
ftefnff  oiilp  to  limit  aiiD  afcectaiu  tfje  Cttate,  tBe  toljic&  be-- 
inij  IimiteD  before,  t&e  Habendum  10  unnecefTatp,  anD  fo  it 
fljafl  not  teiiDer  tlje  Premifles  ijoiD,  in  tDljic(j  tfjcce  Uiag!  a 
petfca  ttmitation  of  an  Cffatc  tuitljout  tlje  Habendum  i 
^no  fo  fo?  one  Eeafon  o?  otfjer,  tlje  fij  31uB|ye0,  fcii. 
Treby,  Atkins,  Nevil,  Rookby,  Letchmere  anH  Turton, 
apeeo  tOat  t&e  <0?ant  teas  5000  upon  t&e  Premiffes,  auD 

a  fufflcicnt  iaaignment  to  Mary,  UiitDOUt  t&e  Habendum, 

ano  tljat  tlje  3lutp  fjauc  fotinD  tljat  T.  N.  aOignavit  to 
t&e  DefciiDunt ;  anU  tljetcfo^e  tljat  tbe  3]»liffnient  in  R.  B. 
oufffjt  to  ijaijc  been  giben  fo?  tbe  Dcfennant  j  aiiO  Ijabing 
been  giuen  fo|  tbe  plaintiff,  it  luais  ecroneou0,  anO  ougljt 
to  be  rebetfcD  3  but  t&ep  uiD  not  fccm  to  allots,  tbat  if  t&e 
DecD  Ijab  been  impetfea,  till  tljc  Habendum,  tljat  it  migfjt 
operate  bp  COap  of  ejcecuto??  a?ant  aftcc  tbe  Dcatb  of 

T.  N.  and  W  Wiiit ;    tljOUglj  JuOice  Rookby   faJD,  t&at 

tbiis  ioa0  not  tepugnant  to  natural  Eeafon,  if  tbe  Rulejs 

of  }lab)  toOUln  toarrant  it ;  but  Chief  juftice  Treby  to* 

tallp  teicaed  tbis  Motion,  anO  faio,  tijat  an  Cffate  fo| 
geatg,  tbouffb  of  man?  gears,  i^  of  lefs  account  iii 
ILafti,  tban  an  Cttate  fo?  life  5  and  tDerefo?e  toljen  a 
^an  referbfS  to  binifelf  tbe  Intereft  of  the  Land  for 
his  Life,  it  10  in  JQOtiOtt  of  lain  for  the  whole  Inte- 
reft ;  anD  tbe  latn  neber  bas  receibeu  an?  fucb  Grant  of 
a  Cetm,  tbouffb  it  bag  permitteo  Debifes  of  a  Cerm 
\\\  fucb  fanner,  a0  in  Matthew  Manning'0  Cafe,  8  Rep. 
ano  otbec  IBOOkS  j  fo  as  to  this  Point,  tlje  Judges  [if 
tbe  Cafe  ban  tefteo  upon  tbe  Habendum]  luouID  babe  af* 
firmcD  tbe  lubgment  ^  but  tbe  <S?ant  being  perfect  \i^  tbe 
Premifles,  it  toas  ceberCeD* 
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^he  King  and  St.  JohnV  College  j  devant. 
9.  npHlsCafctoa^  atgueDagafn  tljffl^ermbpThompfon 

JL     %ttitmt  fo?  tf)C  I^tilff,  atlD  Northey  fo?  tlje  Col^ 
If0e  5  nnn  Thompfon  infiffco  tijat  tfie  ^Ortt  toas  0ood, 
atiD  no  ruffic(ent  OTaure  fljetrn  in  t^e  Eetutn  to  ctcufe 
tl)c(c  not  obeping  it  5  anO  as  to  tljc  Sllcit,  iW  teas  t&e 
iifual  8:0np  fo?  t()(0  dTourt  [to  tof)om  it  bcIongctJ  to  fee 
tljE  Lau)  put  tn  Cjcccution]  to  put  tlje  Lain  in  €jcccut(on, 
anO  gaUe  feUctal  Jnnanccss  of  Mandamus's  to  CouttjS 
anD  £Dfficct0,  commanDing;  tljr m  to  Do  t()cir  Dutp  ^  anD 
tljis  a:Orlt  is  no  nio?e,  fo?  tljc  iTcUoUiS  being  Dep?ibeD 
by  the  A^t  of  Parliament,  tl)10  CHltit  iS  not  tO  rcmoDC 
tijcm  fiom  tbcic  f  tanlttenemfnt,  ag  Ujos  obicacD,  fo?  tDep 
tncrc  rcmoijEti  fconi  it  bcfo?e  Dp  tlje  act  of  lp)atlitimfnt  5 
but  to  commaiiD  tljc  Mafter  tlint  be  temobc  tljcni  [tobo 
arc  rrniobcD  from  tljeir  jfclloioOjips  bp  tbe  3(t]  from  tbe 
€)Ofictp,  as  l^etfons  tobo  uioulD  not  fubmit  to  tbe  tSo-- 
bcrnment,  anD  gibe  tbat  ©ntisfaaion  of  tbeir  jFeDelit? 
to  tbe  (©obernmcnt,  as  is  rcquircD,  anc  tbcrefo?e  not  fit 
fo?  fucb  a  @ocietp,  tbe  lubtco  tbcp  uioulD  potfon  toitb  fucb 
principles  5  anD  as  to  tubat  toas  faiD  on  tbe  otbec  ©iDe, 
tbat  tbe  09a(!ec  migbt  not  I^noin,  if  tbep  \iaMz  tafeen  tbe 
©atbs  0?  no  ^  be  faiD,  tbat  tbe  Set  bao  rcquireD  it  to  be 
Done  bffo?e  bim  \\\  tbe  C)a!l  of  tbe  College,  anD  tbcrefo?e 
be  (ball  be  intenDcD  to  be  coiuifant  of  it,  &c. 

Northey  econtra :  sinD  be  f.iiD,  tbat  be  tuag  not  Coun- 
fcl  fo|  tbe  JFellotus,  neitber  tDOtilo  be  argue  in  ^ainte* 
nance  of  tbcir  SDbrtinac}),  be  tnas  onlp  to  t%z\x{z  D?. 
Gower,  anD  to  Ibeto,  tbat  as  tbis  llMit  is  frameD,  be 
coulD  not  gibe  ©bcDience  to  it,  aiiD  tbe  dlrit  is  of  a 
\\m  3imp?e{rion,  anD  no  l3?eccDcnt  can  be  p^oDuceD  of  anp 
fucb  ^cit  ^  anD  tbe  Jl^ingS  Couiifcl  babe  fbcton,  tbat 
tbcp  DtHruft  tbe  Cillrit,  fo2  tbf p  babe  baricD  it  from  tbe 

firft  JfO?m,  fO?  tbe  Alias  aDt»0,  vd  caufam  nobis  fignifices ; 
but  be  obfectcD,  Firft,  Co  tbe  t£Irit,  tbat  it  is  not  a  pjo* 
per  EemcDp.  Secondly,  Sb«it  tbe  Eetutn  is  a  fufflcient 
Cicufc:  as  to  tbe  QBrit,  be  faiD,  it  baD  commanDcD 
D?.  Gower  to  Do  mo?e,  tban  be  is  commanDeD  bp  tbe 
tato,  tbe  tobicb  is  bcponD  tbe  poiocc  of  tbi$  Court  to  Do* 
a  Secondly, 
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Secondly,  Cl)i6  comtiinniiS  .1  C^nn  to  be  put  out  of  Ipof* 
fcfliou  bp  a  COrit,  to  luljicij  Ijc  is  not  maDe  a  t^artp,  but 
bjj  a  I3?accc0mg  bctVoceii  otbcr  patties  ^  ano  in  tljis 
point  It  tearips  fioni  otljcc  Mandamus's,  tljc  to!)ic(j  ace 
tJireacOto  tfjepartp,  idIjo  Ijas  ticne  tTjE  eHrong  fuggcften 
in  tbe  £21t(t,  nno  fo  Das  a  dtonufancc  of  tOe  ^attcr^ 
anr>  mnp  fljcm  bis  Ecafon  o?  Cjccufe  i^  but  fjerc  tlje  Jfel- 
Jotos  (Sail  be  put  out  of  tljcic  jfcllotDfljipS,  toitbout  au 
€)ppo?tunitp  to  come  anD  oefeno  tfjemfclDcs,  tlje  tobiclj 
luas  neUcr  fccn,  anD  it  is  affaintt  natural  3luKice  s  fo?  it 
map  be,  tijat  t&cp  bnue  tafeeu  tbe  ©atbs  in  tfje  Seffions, 
0?  in  fortte  otbec  place,  tljan  in  tfjc  i|)all  of  tlje  ©ocictp ; 
anD  pet  tbcp  fljall  be  DepjibeD,  if  tbis  (rairit  be  obcpeD,  anD 
(Sail  not  Da^e  anp  ^inie  before  to  fljcui  it,  o?  anp  EcnieDp 
after  bp  lillap  of  appeal.  9nD  as  to  tljc  Cafes  of  Man- 
damus's to  remobe  tbe  Lollards,  &c.  tbccc  luaS  an  Cnqutrp 
bp  a  :jurp  o?DcrcD  in  tfjc  mxit,  fo  tljat  t&c  Chancellor 
IjaD  09canS  to  be  info^mcD,  Ryley  pi.  pari.  6oi.  auD  foin 
tOe  COrit  de  Lepro!b  amovendo,  tbc  lato  tafees  Care, 
tljat  tbe  pattp  be  not  Dep?iUeD  of  bis  iihertp,  tuitljout  a 
legal  Jnquirp;  anD  tberefo?e  tbe  JOrit  in  N.  B.  254.  cn= 
lotns,  tbat  t&e  ^artp  be  bieuieD  t^  bis  Jl^cigbbours,  \xi\)Q 
are  inDiffcrcnt  ^  anD  if  upon  tbe  2Jieto  be  be  fonnD  Le- 
prous, tljen  Se  is  to  be  amobeD,  &c.  ano  as  to  tbe  Cafe 
of  a  Mandamus  to  rcmobe  a  Nufance,  Ije  faiD,  tbat  anp 

^an  niiffljt  remobe  a  Nufance  UjltljOUt  a  Mandamus,  but 

tbis  is  at  Ijts  pcrih  anD  as  to  tbe  Cafes  citeD  in  9  Imt. 
2CS.  tobere  Ed.  3.  caufeo  tlje  Whores  to  be  remobeo,  &c. 
tljijS  Ujas  toben  it  appearcD  h'^  a  legal  puniajment  fo?  a 
iioto?ious  Crime  5  anD  as  to  tbe  Cafe  of  Jacob  Hall,  &c. 
tbis  teas  upon  a  p?efentment  hv  tljc  Jurp  ^  anD  tfjougb 
a  Cafe  tons  citeD  bp  Noy  out  of  an  olD  lHeco?D,  toljere  a 
Bowling  Alley  toas  rupp?eircD  bp  tlje  IRtng's  CJLlrit,  be  faiD, 
that  all  the  old  Writs  of  Mr.  Attorney  Noy,  tuoUlO  not 
IjolD  at  tbis  Dap  ^  fo?  fucb  mrits  are  againft  Magna 
Charta  anD  tbc  Coutfe  of  tbe  Common  UaU),  ano  Dibcrfe 
aas  of  parliament,  toljicb  babe  p?obtDcD,  tbat  a  s^an 
fljall  not  be  ouffeD  of  ijis  francbifes  anD  liberties,  but 
upon  JnDiftmcnt,  0?  n  legal  COrtt,  to  tobicO  be  migbt 
babe  bis  Defence,  of  tobicb  tbe  Jfcllotos  are  DepjibcD  bp 
tbis  p?0£ecDing ;  anD  tbcrcfo?c  tbe  2Bt(t  is  umuarrnnta- 
lie,  auD  of  a  Dangerous  Confequence  ^  but  if  it  be  gooD, 
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pet  tbe  Efturn  contains  fufficiEUt  fatter  to  crcufe  iD|» 
Gower  foi  not  0{]f}'(ng  of  it,  fO?  non  conftat  tO  D?.  Govver, 
t(jat  tijc  ifcllolua  fjaue  not  tolteii  tljc  ©atljs,  fo?  tlje  Sta- 
tute of  Eliz,  Dor0  not  rcniKre  anp  iSDntl)  to  tic  tnkm  b}> 
n  jfcIIoU)  ^  fo  .10  to  t!jl0  ®citl},  tlje  »©oDcrno?0  in  tDe 
Collcffe,  Ijnijc  not  nn  9ntl)o?itp  to  ntinnnifler  it,  anD  tfjcp 
ace  ccqutrcD  to  taUc  tOc  ©at&ei  appointed  bp  tije  Statute 
of  I  Will.  8c  Mar.  bcf0?e  ftlClj  l?»Ctfon0,  U)()EtE  tljcj)  ougfjt 
to  take  t[)e  otljec  ©nt(j0  5  anD  tuitljout  €lU£fiion,  tijep 
nn's&t  Oatje  tafecn  tlje  ©atf)  nppointcD  Op  tlje  Statute  of 
Eliz.  in  tOc  Seffions,  0?  alibi  extra  tlje  Collfffe  5  anO  if 
tljEp  ougljt  to  6aDc  taken  tijem  in  tlje  GEollege,  anD  OaUc 
tafeen  tijem  alibi  bp  {^iffaUe,  it  tuoulD  be  an  6arD  Con' 
llcuaion  to  atjuOffe  tijem  ipfo  fado  Dfp?iUcD,  trljo  DaUe 
conipIiEB  iDitD  t(je  Defign  of  t[)c  lato,  anD  onip  miftook  a 
CircumRancE  5  anD  t()i0  tiooiiID  Difplace  tDe  tnucf)  greatec 
3p)art  of  tDe  jrellott0  in  bot&  tlje  ent\)crnt{e0  ^  alfo  tljig 
i0  a  99attec  p?opct  fo?  a  cUifito?  ^  anD  if  tlje  Mandamus 
tjaD  been  DiteSeD  to  bim,  Ije  migOt  laDe  fummoncD  tbe 
jpattie0,  anD  canfcD  an  ©bcDience  to  be  ninDc  to  tlje 
COtit,  0?  Ijalie  IjeacD  tljeic  Ecafons  econtra,  anD  tlje  jfel= 
IOID0  uioiilD  Ijaiie  IjaD  a  ^ime  to  be  bcaiD,  anD  t&e  (Uifir 
to?  woiilD  Ijabe  been  a  mo?e  p^opci:  pecfon  tban  D?» 
Gower ;  fo?  if  tljE  jfElloUJO  ate  Dep?iD£D  bp  tbe  9S,  tbijj 
10  a  mailing  ano  s^tfapplping  of  tlje  dljaritp  of  tbe 
jFounDet,  anD  tbe  Vifitor  niigljt  compel  tbem  to  amoDe 
tfiofe,  tDlio  Ijaue  not  a  Citie  to  tlji0  Cbatitp,  anD  to  elea 
otljECg  ;  but  £)?.  Gower  dinnot  DO  it ;  fo?  be  is  reflraincD 
bp  tbe  Statutes  of  the  College,  anD  tbe  Confcnt  of  fo  wia-- 
iip  iellovu0  i0  necelTarp  to  tbe  Slmotion  of  a  jfelloto  bp 
I)im,  fo  t&at  be  i0  comnianDcD  to  Do  a  Cbing  not  in  U& 
IPotoet  to  crecute  ^  anD  be  Ijas  fljeton  in  W  IBcturii 
tOat  tljere  10  a  dlifito?,  anD  tbi0  being  a  O^attec  tuitbiii 
610  potoet,  6e  baD  been  tbe  p?opet:  pcrfon  ^  anD  tbeccfo?e 
tbe  mixt  10  toitbout  l^?ccEDent,  it  being  to  amoue  a 
i^crfon,  tDitbout  making  bim  a  13attp  to  tlje  K3rit,  0? 
gibing  bini  ■Cime  to  make  an  3nftDcr,  0?  to  be  beacD ; 
anD  it  being  final  upon  [jim,  if  be  be  temoueD,  anD 
tbete  being  a  mo?e  p?opec  EemeDp,  anD  a  mo?e  p?o. 
pet  }-)ecfon,  Ijc  p?apcD  tDat  tOe  ^rit  migljt  be 
quadjcD. 

1  The 
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The  Court  fcemeo  to  agree  tljat  tlje  f  ellolas  ougOt 
to  Oabe  been  PflCtiC0,  aiiD  for  this  Caufe  only  tfjep 
lUOtllO  not  grant  a  peremptory  Mandamus  ;  hut  aS  to 
tlje  ot&cc  ©b|ect!on0,  tljcp  feemeD  to  tljtnk  tljat  tlje  mtit 
ms  proper  cnauglj,  fo|  it  igi  tlje  Dutp  of  the  Court 
of  Kings  Bench,  to  fee  tljat  tljc  iLauj  be  cjcecuteD,  nnD 
tljl0  10^  tbe  p?opEC  mtit  ^  tijcp  fain,  tljat  tlje  filing's 
Counfel,  niigljt  IjaUe  founD  anotljcc  UW  h  b"t  iOfP  liio 
not  incline  to  grant  a  peremptory  Mandamus,  but  ratljec 
econtra. 

Baker  and  Duncomb. 

10.  T  N  Debt  upon  a  penal  Statute  qui  tarn,  &c.  againff 
1  an  atto^ncp  in  C.  B.  tljc  Qtieftion  tuag,  if  be 
fljall  babe  W  i9?iDilcge  0?  no,  ano  ruled  upon  Demur- 
rer tbat  be  lljall  babe  W  lS)?itiUege  in  a  Debt  qui  tam, 
&c  becaufe  it  10  onip  tbe  @)Uit  of  tbe  Partp,  tbougb  in 
an  Information  be  fljaU  not  babe  W  pjibilegc  ^  auD  it 
tDa0  fain  to  be  tbe  @)uit  of  tbe  part? :  Firft,  'Becaufe 
be  map  be  uonfuit,  tbe  tobicb  be  cannot  be  in  an  Infor- 
mation. Secondly,  |)e  map  p?ap  a  Tales,  tuitbout  tbe 
tOarrant  of  tbe  Attorney  General.     Thirdly,  CbilS  (l&aU 

not  be  .nctermineu  bp  tbe  Demife  of  tbe  Eing,  Cr.  Car. 

10.  Farington's  Cafe,  tbccc  aDjuUgcD  to  bc  mccelp  tbe 
Suit  of  tbe  12)artp* 

Wilfon  and  Law  3    denjant  ^  puis. 

11.  '~\^ HIS  Cafe  teas  after  argueD  h^  Cooper  fo?  tbe 

J.  liPlaintiff,  anD  be  enneauourcD  to  anfmer  tbe 
€]cception0,  anu  tbe  Court  oberruleD  tbcm  all  but  tbat 
of  attachiari  feci ;  anD  a0  to  it0  being  aiDcD  bp  tbe  3p' 
pearance,  to  tbis  it  tDa0  anftoeren,  tbat  if  tbe  appellee 
ban  appeared,  ano  pleaoeD  toitbout  tafeing  anuantage  of 
it,  tbat  tbcn  tbe  appearance  bao  aincD  it  5  but  be  baling 
Demurceu  to  tbe  CBcit  anD  Eeturn,  ano  infiftcD  upon 
tbP  ^nfufficiencp  of  it,  it  uionio  be  unrcafonable,  tbnt 
toOen  a  ^au  tg  compclleu  to  appear  upon  a  COrit  unDnlp 
rctucneu,  anu  be  infiffs  ano  tahcs  aobantage  of  it,  mt 

fucb 
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fuel)  (nDolmitarp  Oppparnncc  fljall  Dcpjibc  fitm  of  nnp  3rr« 
tantiiffe,  U)I)tcI)  lie  mijjljt  tnkc  to  tljc  mtit  o?  Ecturn  of  it  ^ 
tut  it  luno  nomittcti,  tljat  if  f)e  fjao  not  tflkcn  aouniitnge  of 
it,  tut  IjaD  plfiiDeD  oijer,  anD  Ijao  omittcD  it,  tfjat  tfjcn 
tljE  SIppcaratice  ()nD  curcD  tlji0  iFault  in  tlje  Ecturn :  ari 
Crceptton  luas  alfo  taljen  to  tfje  Joinoct;  in  Demuircr, 
iDijicb  U)a0  to  tljE  eiUit,  to  tljc  aScturn,  ano  tlje  Count, 
aim  fo  an  entire  Demurrer  ^  ano  tlje  plaintiff  toljrn  fje 
tOttlZB  to  |Oin  in  Demurrer,  fap0,  quoad  breve  &   narr. 

pr2di(^.  &c.  anu  after  pjoceens  anD  ftip0,  quia  pladtum 
prsedift.  &c.  fo  tljnt  tl)i0  i0  a  Dtfcoiituuiance  ^  fo?  ije  Das 
faiD  notDino:  a$  to  tlje  Ecturn,  ant)  placitum  tioe0  not 
incluDe  a  Demurrer  5  fo  be  Da0  plenocD  onip  to  part  5 
anD  no  Demurrer  being  joineD  a0  to  tlje  EefiDuc,  tberc 
f0  a  Difcontinuancc  5  non  allocatur^  font  U)a0  ruled, 
tijat  a  Demurrer  eft  placitum,  a0  appearg  in  tfjc  f  ojm 
of  foininff  tn  Demurrer,  toljen  tljcre  is  a  Demurrer  ta 
t&c  Declaration  •,  anD  ag  to  Attachiari  feci,  t()i0  10  tan« 
tamount  to  Attacbiavi,  it  beino:  in  a  Cafe  tottDin  tfje 
County,  anD  not  loitljin  a  Liberty  ;  fo?  iMljen  it  is  ti)itfj« 
in  a  libcrtp,  tlje  Eeturn  is  aliuaps  Mandavi  Ballivo,  &c. 
anD  tbcre  tlje  iRctucn  fljctos,  tljat  anotljer  bas  Done  it, 
to&o  (ball  be  puniHieD  fo?  bis  ^tsfenfance,  anD  not  tbe 
€)bcriff  5  but  bcrc  tbe  ©betiff  10  refponfible,  anD  tbi0  ts 
bis  9Ct,  tbo'  Done  bp  anotbcr  ;  but  Curia  advifare  vult ; 
puis. 
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Cheereboroueh  and  Linton, 


D 


I.  r-g  "^  ROVER  toais  &jcug[jt  bp  an  3tinim((frato|, 
ano  upon  Not  guilty  picaQEO,  a  eiccoict  toas 
fo?  tlje  l^laintlff  s  anD  it  \i}a0  nioDcD  in  ^c* 
reff  of  *|uDo:ment,  bccaiife  ILetterfii  of  aami. 
nfffratioii  luece  not  fljeton  to  be  fftauteo  bp  tOe  ©?Di« 
nacp  0?  bis  Official,  o?  otbcc  13erron  baUino;  autbo?itp 
from  bini,  but  onlp  per  A.  B.  Dodorem  per  Epi  copum 
Ciceftrenfem  legitime  conftitutum,  i.  e.   tbe   05ifljop  baO 

maDE  bim  a  Doftor,  but  be  uoc0  not  fap,  tbat  be  teas 
0tiic(al,  0?  anp  otbcc  SDffiCft  of  tbe  0510)0?,  a0  Archdea- 
con, &c.  non  allocatur,  fo?  tbouffb  bc  ball  not  %Z\b\\ 
finp  iaomintttcation  at  all  ^  pet  \i  is  ffooD  after  a  ^zx.-- 
nift,  as  it  ig  rulEUj  Stile  262.  anD  it  toajs  aDjuDgeo  fo| 
tlje  Plaintiff, 

Wilfon  and  Laws ;   decant. 

3.  qp  H I  s  Cccm  tbe  Court  gatjE  JtiUffnient  upon  tbe 
1  Dj^mucrcc  jolneD  in  tbe  appeal,  b?ouffbt  bp 
Wilfon  againa  Laws ,  upon  tobicb  tbe  Cafe  tuas,  tbe 
Appellant  countcD  a0  TS^OtbCt  anO  f^tit  of  Edward  Wil- 
fon, againi!  tbe  Defcnbant,  fo?  tbe  s^ucDec  of  bis  is^o. 

tber,  auD  falO,  tliat  be  UillCD  bim  apud  Paroch.  Sti.  Egidii 
in  Campis,  &c.  fucb  a  Dap,  &c.  circa  horam  primam 
poft  meridiem  ejufdem  diei,  anU  CbcUJS  tbC  Q^annec  Of  tbC 
^UtHcr,  dans  ei  mortalcm  plagam  fuper  anteriorem  par. 

tem 
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tern  ventris  circa  pedus  in  medio  corpore,  &c.  ailD  a 
CCItit  m&  ntaatDeU  to  tOc  ©^Dcnff)  quod  attachias  pradia' 
Johan.  per  corpus  fuum,  ita  quod  corpus  ejus  habeas  co- 
ram nobis  ubicunque  fuerimus  in  Anglia,  &c.  at  tfje  Dap 
of  tfje  KetUtn,  tf)C  ^Deiiff  rctucns  quod  attachiari  feci 
praefar.  Johannem  virtute  brevis  mihi  direit'  cujus  Cor- 
pus paratum   habeo  ubicunque,  ike.    prout  mihi  interius 

pra:cipitur;  aiiD  aftcc  Upon  tfjis  Ectiiin,  tljc  appellee  10 
b^ougljt  into  Court,  aim  tlje  appellant  counts  agamft 
l)ini,  &c.  upon  toDiclj  tlje  appellee,  a0  to  tlje  mnt  anD 
Ectum  DcnmrsJ,  auD  p?aj'0,  tUat  t&cp  IljoulD  U  a- 
batcD  i  ann  00  to  tlje  Count  (je  fap0,  tijat  it  ms  alfa 
infufficient,  anD  Demur0  to  it,  t&e  Vcfiicfj  i$  eitOcf  in 
Xnc  0?  abatement  ^  tfie  appellant,  n0  to  tDe  elicit  anO 
Ketutn  rEpiie0,  ann  fap0,  tIjat  tljep  cuffljt  not  to  be  a- 
bated,  &  quoad  placitum  pradidl.  quoad  narr.  pradia. 
f)z  tnaintain0  it  to  be  fufflctent,  ann  fo  fel)et0  in  \)i$  Ec= 
plication,  a0  tbe  appellee  bao  Done  in  W  Pica  5  anU  up= 
on  tbt0  a  Demuctet  i0  ioineD.  anD  DiDeere  €:rception0 
Juete  nioijeD  at  tbe  "Bar,  fomc  to  tfje  e:Ocit  anb  Keturn, 
anD  fome  to  tbe  Count,  auD  fome  to  t&e  3loinDev  in  De- 
muttet ;  30  to  tbe  mtit  anD  Ecturn  it  1030  objeSed, 
tbat  it  t0  not  putfuant  to  tbe  ^Iltit,  MM)  is  Attachias, 
anD  tbe  Ecturn  to  it  is  Attachiari  feci,  tbe  \xil)it\j  is  not 
purfuant,  fo?  tbe  €)beciff  ougbt  to  return,  tbat  be  b^D 
obcpeD  tbe  2:^rit,  anD  not  to  fap,  tbat  be  bnD  caufcD  ano- 
tber  to  Do  it ,  alfo  l)t  niigljt  caufe  bini  to  be  attacbcD, 
anD  pet  not  in  cicccution  of  tbe  UXtit,  as  if  be  ban 
caufeD  bim  to  be  atrcftcD  bp  parol  ^  tbi0  baD  not  btm  m 
Crecution  of  tbe  CClrit,  [cjcccpt  it  tDa0  in  W  oton  p?e= 
fence]  anD  in  fucb  Cafe,  if  be  baD  retucncD,  attachiari 

feci,  tbi0  baD  been  falfe  ^  non  allocatur;  per  Holt  Chief 
Juftice,  anD  G.  Eyres,  anD  S,  Eyres  Juftices,  abfente  Gre- 
gory juftice,  fo?  attachiari  feci,  anD  attachiavi,  are  all 
one  •,  anD  per  Holt  Chief  Juftice,  iDbcn  be  fap0,  tbat  tbis 
lDa0,  virtute  brevis  mihi  dired:.  it  fball  be  tabcn  to  be 
fucb  an  attacljment  a0  teas  in  Cjcecution  of  tbe  eilrit  5 
anD  tbougb  tbe  p?cceDent0  are  Attachiavi,  anD  p^ccc- 
Dent0  are  niucb  to  be  regarDcD,  if  tbep  babe  not  been 
qucttioncD,  (as  s.  Eyres  Juftice  faiD)  pet  tbe  fame  Cbniff 

map  be  C):p?CircD  feUeral  JrOap0,  anD  attachiavi  anD  atta- 
chiari feci,  is  all  one  ^  anD  per  G.  Eyres  Juftice,  tbe  %l)£- 

tiif  is  not  oWiQCD  to  crecute  all  P2ocef0  binifelf,  &  qui 
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per  alterum  facit  per  feipluni  facit ;  atlD  per  Holt  Chief 
(uftice,  levari  facias,  ailO  quod   leves,  10  all  OIIC,  anO  fa 

it  10  m  tljis  CaCc  5  ano  as  to  Ubicunque  tbcp  lucre  all  of 
au  Opinicn,  tljat  tOts  Dto  not  attain  t&e  Ectuni;  fo?  it 
iQ  but  g)urp!ufage  luljiclj  toill  not  aljoto  a  CJLUtt  in  tfjg 
€afc  of  an  appeal,  a0  toas  ruled,  bcttoccn  Bennet  anO 
Prefton,  toDete  tlje  Uiloius  of  tlje  Ectucn  Idece,  hie  tunc 

corpus   parat.  habeo,  &c.  tunc  tuas  tUleO  tO  be  @)UrpIU-- 

fagf,  but  tlje  lUtit  ma  not  abateD  fo?  it  ^  ano  Holt  chief 
juitice  faiD,  tijat  tfjouglj  it  migbt  IjaJjc  been  better  oniitteD 
tban  (nfecteD,  pet  it  i$  purfuant  to  tDe  dOojlig  of  tlje 
Conimanu  of  tlje  C2.Uit^  aim  it  being  ubicunque  prouc 

mihi  interius  prscipitur,  it  iS  tDCll  cnougt)  5  ajS  ill  Q  Scire 

facias,  tlje  @)bei;i{f  iss  commanucn  to  luarn  A.  B.  and  Ije 
returns  quod  fcire  feci  A.  B.  UiitljOUt  faping  prsefat.  A.  B. 
fo  it  migljt  be  nnotljcr  ^  pet  it  being  prout  mihi  interius 
pracipitur,  it  is  tDEll  enougb,  i  H.  6.  6.  ^nu  aj6  to  tfje 
€rccption0  to  tbe  Count,  tOeptnetc  oDct-ruleo  una  vocej 
fo?  firft,  as  to  tbe  €jCception,  tfjat  circa  horam  primam 
port  meridiem,  10  incettaiu,  fo?  it  bas  onlp  Eelatton  to 
flnotljcr  ijour,  but  it  is  not  tlje  Allegation  of  a  pjccife 
Dour,  as  ougljt  to  be  bp  t()e  Statute  of  Glocefter  ;  it  tuas 
anfiDcteo,  tIjat  tbe  ;appellant  Oao  alleDgen  it  toitlj  Cer> 
taintp  enougl),  balf  an  {pour  after  CtoelUe,  till  Ijalf  an 
Jpour  after  SDne,  is  circa  horam  primam,  auU  an  i^our 
in  (JTomputatlon  of  €^ime  ^  aiiD  tbe  partp  is  obligeo  to 

nliCDge  the  Hour,  but  not  tlje  Minute,  0?  Quarter  of  the 

Hour,  in  luliIcO  tlje  ^utOer  toas  none  -^  ano  circa  horam 
is  Ijcio  certain  cnouglj,  2  inft.  318.  i  Buift.  82,  85.  gno 
as  to  tbe  €rceptlon,  tIjat  tbe  Defcription  of  tbe  CHounn 
iff  incertatnip  nlleogeU  ^  it  tuas  faio  bp  tbe  (a:ouct,  tbat  fu- 
per  fuperiorcm  partem  ventris  circa  peQus  in  medio  cor- 
pore  (s  80  certain,  as  anp  Cbing  can  tuell  be  OefcribcD  ; 
fo?  Corpus  is  tbe  Ciunlt  of  a  S^an,  ailD  circiter  pedtus  in 
medio  corpore,  10  an  cjcact  Dcfcription  i  anD  tbfrefo?e  not 
Itfee  to  Young's  Cafe,  4  Kep.  but  it  i0  as  certain  as  necD 
to  be :  aiiD  a0  to  tbe  Crception,  tbat  it  is  not  allcDgcD, 
tbat  be  gauc  bim  nnp  niojtal  €)tioU?,  but  onlp  b^  tbe 
2.0o?D  Dans,  tbe  luDtCb  ougljt  to  be  dedit  i  non  allocatur  ^ 
fo?  per  Holt  Chief  juftice,  Dans  10  mo?e  pofitilJC,  tban 
Dedit,  anu  be  citeo  maiip  J^jccelicnts  to  tljis  19urpofe  ^ 
ant)  .153  to  tbe  Crception  tIjat  tbe  (Ucnuc  i0  from  tbe  Pa- 
rifn  of  St.  Giles"03  lubfCC  bV  tl)Z  Statute  of  Glocefter,  it 
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cugbt  to  be  from  a  Vill ;  he  faid,  tofjctc  a  Parifh  f0  ai^ 

lECrjtD  generally,  tljtS  fljall  be  intCllUcll  tO  be  a  Vill,  fliiO 

to  be  tljE  fnnic  toiti)  tlje  Vill,  niiQ  not  to  contdin  nio^c 
Vills,  cjrccut  it  be  fpcctalip  oileDgeD,  [2  inft.  661^^  aim 
tIjcrcfo?c  In  tW  CCnfe,  if  @t,  Giles's  Parifh  fjnt)  coiualncB 
nianp  Vills,  nno  ije  im  plcantti  tbi0  in  abatement,  it  bfiti 
been  gootJ,  if  it  IjaH  been  tiiie  ^  but  if  Ije  tootiin  babe 
IjaD  aobantage  of  it,  it  oissljt  to  be  bp  pica  in  abate* 
ttienti  aiiO  if  tbe  Untofijouio  be  otbectoife,  tbrp  UioulD 
obettljjotJO  man?  Jnbictments ;  fo?  this  Crccption  bolD3 
in  tlje  Cafe  of  an  Jntiiftmcnt,  as  tocll  as  in  tbe  Cafe  of 
an  appeal  ^  fo?  tbe  3ntiictmcnt0  fo?  'Biitglacp,  &c.  nt  tbe 

Old  Bailey  atC,  tbat  bc  at  tlje  Parifh  of  St.  Giles's,  &c. 

ant  tbat  a  Vill  ann  a  Parifh  i0  all  one,  ano  tbat  it  10  fiif. 
ficient  to  allcose  a  Parifli,  uibcie  a  Vill  10  cfquireD,  ap. 
pearg  bp  Oiberfe  Cafe©,  upon  another  Ad  of  I'arliamenr, 
fcil.  tbe  Statute  of  Additions,  tobicO  ccquirco  tbat  tbc  Vill 
be  namcn  ^  pet  it  being  allcDgcD,  tbat  be  luao  of  fucb  a 

Parifh,  fufiice0  5  anO  fO?  tbt0  Purpofe  tbe  long  Qiiinto  of 

Ed.  4.  141.  ano  Dtbetfe  otbcc  QBooks  tocre  citcD  per  Holt, 
ann  2  Inft.  66c).  anO  tberefo^c  tbe  aneDginfy  it  at  a  Parifh, 
rtlfRce0,  fO?tbe  Parifh  of  St.  Giles's  i0  a  Vill :  9nD  a0  to 
t\)z  Jointici:  in  Dcmui'ici;,  tbe  appellant  ba0  in  tbip  fol' 
lotiiEti  tbe  appellee,  fo?  be  in  \}is  jS)lea  Ijao  febercD,  ano  be= 
murireD  to  tbc  ^atit  ann  Eveturn,  ann  tbis  i0  in  2bate-- 
ment,  ann  to  tbe  Count,  ann  tbi0  i0  citbet  in  near,  0? 
in  abatement  5  ann  tobcn  be  fap0,  placitum  prxdid.  tW 
i0  a  Genus,  tobicb  contain0  a  piea,  EepKcatfon,  &c.  o| 
a  Demucrei:  5  ann  nitietfe  0300^0  toete  citen,  lubece  a  De- 
murrer i0  callen  Placitum ;  aim  Holt  Chief  jurtice  fatn, 
tbotijjb  tbe  laU)  i0  nice  in  C]cception0  to  appeals,  be- 
caufc  tbe  life  of  a  ^an  i0  cnnanjyecen,  pet  two  statutes 
6ane  been  mane  in  jfanour  of  appeals,  fdJ.  tbe  Statute 
of  Glocefter,  cap.  9.  ann  5  Hen.  7.  ann  it  bring  a  legal 
@)Uit,  it  oiigbt  to  be  allotoen  in  a  reafonable  ^^annec  ^  anO 
G.  Eyres  juft.  fain,  tbat  if  tbe  mtit  ann  Eetuin  fjao  beeii 
ill,  tbat  tbe  appearance  ban  aioen  it,  if  tbe  partp  ap^ 
pear0  ann  pleaD0^  but  if  be  appEar0anDtafteaiCrcEptioit 
foi  a  Defect  in  tbe  a:Otit  ann  Eeturn,  fiicb  Defect  10  not 
aincn  bp  appearance  ^  but  if  be  pleaD0  ober,  be  toaibes 
tbe  aobantage  of  fucb  Cjcceptfon  j  ann  Df  Ums  ruled  to 
pjoceen  to  Criai,  &c. 

4  Curry 


/ 
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Curry  and  Stevenfon. 

3.  f^  0  u  N  T  90  9T)mttnffrato?  fo?  ^onep,  rccciften  to 
V-v  tfje  ^fe  of  'Baron  ano  Jfemc,  as  aunitniftratni; 

of  A.  B.  &c.  tfje  DefcnoaiU  pleaDO,  Non  affumpfit  in- 
fra fex  annos ;  tbe  lE)laintiff  replies,  atiD  fljetos  t&at 
A.  B.  Dien  fuel)  a  fear  ana  Dap,  ano  tljat  tljc  Defen- 
taut  recetueD  tlje  ®ouej)  inmicDiattip  after  \)\3  DeatO, 
lul)ic(j  U)a0  mo?c  tijan  On:  fears  palTcO  ^  but  tljnt  aDmt= 
iHllration  tuns  committcD  fuel)  a  fear  aiiD  Dap,  loijicft 
tons  infra  fex  annos ;  upon  Ui!)(c()  tlje  DcfeiiBant  Be* 
mtitreo,  bccaafc  a  Departure  ;  tijc  Court  feenicD  la  iw 
dine,  tljat  it  not  bcms  fir  feaia  after  tljc  saDmtniftra-- 
tion,  tljoao;!)  t(je  a^onep  taas  reecibeO  before,  pet  it 
ir.ouiD  l3s  no  2i5ar  voitinn  t!]E  Statute,  accojniuQ:  to  tbe 

EeafOii  of  Saffing  Cafe  ^  bCIt  Holt  Chief  Juaice  cp-- 
£cptcD  ta  t(jc  Declaration,  becaufc  it  is  (\i(a  rectibcD  to 
tfjc  (Ilk  of  'Bai'on  nriD  iff  me,  \i;i)rrc  tfje  jfcme  tons  ^0= 
minificntrir ;  alfo  he  laid,  tljat  be  ouijbt  to  Declare  in 
bis  oU)ii  Eigbt,  ano  not  as  aQmiiiifirato^  ^  fo?  if  be  o^ 
Hers  a  i^an  to  rrccibe  ^omv  fo?  bini,  ano  be  Does  it, 
tljis  is  a  iiDapnicnt  to  bis  Cife,  ano  not  as  l^omtnifica-- 
to?  ^  niiO  tij:  fame  am  it  luill  be,  if  Ije  after  agree  to 
n  l^Japme nt  maoe  iDitboiit  bis  ©joer,  anO  tbe  X^intjinff 
of  tbe  Scttoii  is  an  itlffieemcnt  ^  anO  tbcicfo?e  be  ojoer- 
CO  tbein  to  fatisfp  bmi  loitb  lp?eccDents  ->  &  advi- 
fare  vult. 

Sir  Wilfred  Lawfon  and  Story. 

4.  IN  an  Action  upon  tlje  Cafe  upon  a  Ecfcous  upon 
1  tlje  neui  ©tatute  of  Diflreffes  ^  tbe  Queftion  inas 

after  a  Osriiict  anO  Juognient  fo?  tbe  plaintiff,  if  tbe 
CoftS  fijull  be  treble,   tbe  COojOS  being:,   treble  Damages 

and  Cofts,  ano  ruico  toitbout  Difflcultp.  tljat  tbcp  fljoK, 
acco^OiuQi  to  tbe  ISule  in  Pinfold's  Cafe,  10  Rep.  iOa^ 
niajtes  in  fucb  Cafe  being  giticn  bp  tbe  Common  laui ; 
anO  It  toas  ruleo  tbat  Cofts  de  incremento  fljaU  be  treble  alfo  5 
anO  fo  upon  Debate  it  tuas  culeo  in  C.  B.  in  tbe  Cafe  of 
Sandys  auO  Child,  afficmeo.  bere  in  a  ©licit  of  €rro?  ^ 

B  b  b  b  2  ano 


^^6  Term.  Mich.  6  Will  &  Mar.  R.  B. 

antj  tijo' tf)e  Cafe  of  Rolls,  Cofts,  517.  betDat  tbe  otftet 
i0  tijc  nio?e  face  llla^  5  pet  per  Holt  Chief  Juftice,  coifs 
de  incremento  ate  alfo  DouWe,  &c.  fn  all  €afe0  of  Df- 
ficer0,  &c. 

Waltham  and  Sparkes. 

5.  Y\  E  ^  T  upon  nn  Obligation,  toitO  Conbftfon  to 
i  J  fabc  tbe  pnriflj  of  Shaiford  barmicfe  fcom  John 
Godion,  w  ilOife  anu  Cljiiti|cn  ^  tlje  Dsfennant  pIcaDS 
Non  fuit  damnificat' ;  tijc  patntiff  teplicg  anO  li)etD0, 
tijnt  lofeph  tfjc  8)on  of  John,  i)o?n  at  tlje  Cimc  of  tbe 
£Dbligation  raaDe,  bis  C2lifc  ann  Cbiiti^cn  tocic  a  Cbnrge 
to  tlje  jpartO),  fo?  Jofeph  toas  impotrnt  5  afib  bj)  tlje  ©?» 
Dec  of  tio  3!Ufiici:0  of  tIjc  peace,  tbepartfb  ton'0  o^DereO 
to  alloto  2  s.  per  Week  to  Jofeph,  fo?  tbc  ^3^u\tenmf:z 
of  btni  ano  bis  iFamilp,  of  lubtcb  8  d.  tuas  fo?  rbe  <^^a(n« 
tcnancc  of  Jofeph  ;  tlje  Dcfcntinnts  repip,  tbnt  the  CblN 
t)?en  of  jofeph  toerc  bom  after  tbe  ©bifiyation  niaDr,  anD 
tbat  Jofeph  tnas  able  to  mntntaln  tbem  bimfelf,  8ic.  anD 
tcaberfes  abfque  hoc,  tbat  8  d,  luns  oppUcD  fo?  tbe  c^ain* 
tenance  of  jofeph ;  upon  Uiblcb  tbc  [Plaintiff  DcnniiteD, 
ano  Crccptfon  tafeen  tbat  tbc  ^tiabcrfc  tons  ill  -,  Firft,  be« 
caufc  tbouffb  8  d.  toas  not  appKeo  to  tbe  Maintenance  of 
Jofeph  ;  pet  if  \)\Q  U\i(t  onti  Cl)ilD?en  toere  cbargeablr, 
tbep  ace  toitbtn  tbe  Jntcnt  of  tbc  Conbition  ^  fo?  be  bp 
tbe  lato  of  J15atucc  ic  bounn  to  p?ob(De  fo?  bts  aiKfe  ann 

CbilD?cn,  onO  tbe  Grandchildren  aCC  Comp?tf£D  toltblJl 
tlje  ceio?li  Children ;  anti  tbecefo?e  tbe  statute  of  52  H. 
8.  tobtcb  enables  n  Sl^nn  to  bebife  ttoo  parts,  fo?  tbe 
12)?efecmfnt  of  f}is  CUife  anb  Cbtlti?fn  toas  cireo  5  ano  it 
teas  faio  tbat  <©?anbcbtlD?en  are  toftbin  tbe  3!ntent  of  tbat 
©tatute,  anb  a  99an  nUgbt  bcbi'fc  ttoo  parts  to  \fi& 
<^?anricbtlb?rn,  anb  tbcp  alfo  ace  laitUn  tbe  Statute  of 

49  Eliz.  for  Provifion  for  the  Poor ;  anD   manp  QCafeS 

lucre  citcb  out  of  Dalton,  &c.  alfo  ft  toas  faib,  tbat  tbe 
Ccaberfe  ougbt  to  be,  tbat  tbc  8  d.  0?  anp  part  of  it, 
toas  not  appiieti  to  tbc  Sgamtenance  of  Jofeph ;  fo?  if 
but  2  d.  is  paio  fo?  bis  ^maintenance,  tbis  is  a  Cbarge 
to  tbe  patillj ;  ano  be  ctteo  Yelv.  225.  to  tobtcb  it  toa0 
anftoercD  bp  Shore,  tbat  bp  tbe  intent  of  tbe  Conbition, 
tbc  Children  of  John  gnip  toece  toitbiii  tbe  3iutent  of  tbe 
a  Con« 
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CoilDitiOll,  anD  not  their  Children,  ailD  fo  to  t\)Z  tClUI) 
feneration  ^  fo?  i\\z  Conuition  10  tlje  mom  of  tlje  €)l)« 
Ugec,  anD  fljall  be  tafecn  fldctlp  againll  Dim,  ano  tljc  ©b-- 
lijjo?  mfgljt  fee,  tbat  John  loas  in  a  ^Oap  to  maintaiii 
Ijis  catfe  antJ  CIjilD^en,  ann  tfjecefo^c  migljt  t(jc  nio?e  toil- 
ItiiBlp  Uiioectafee  fo?  tljem  j  but  De  coiilD  not  Imoiu  to'jat 
<©?anDcljilD?cn  Ije  Ojall  baUe,  anti  tofjat  Coticfcs  tljcp  toouID 
pucfue ;  anD  be  faio  tbe  Conttition  ettentcD  onlp  to  tlje 
CbilDK"  of  John  tben  bo?n,  anD  tfjat  tlje  CraDccfc  (0 
toell  cnousb  -■>  fo?  tbe  Obligation  fss  b?oUe,  if  but  a  ]i3ciinp 
be  patD  to  Jofeph,  as  tocll,  as  if  all  im  been  pniD^  but 
6c  faiD,  tOat  tijc  Replication  is  ill,  ann  Double,  fo?  tljcj? 
fniD,  tbat  Jofeph  ant)  Ins  jfamilp  became  cbargrnbli-,  ants 
tbat  2  s.  toas  ojUcreD  fo?  tije  S^ainteunnce  of  [ji'm  niitj 
bis  f  amil)?,  of  luljidj  8  d.  luas  paiD  to  jofeph,  aiiD  fo 
tbcp  babe  alleogco  tluo  Sbinrjs,  aiiD  not  "rclicb  upon  et^ 
tbec  of  tbcni  ^  tbe  Court  faiD,  tijat  tlje  'B?racb  is  tocll 
Encugb  nlllgncu,  in  fapmn:,  tbnt  2  s.  toas  o?DcrcD  fc?  tfje 
93aintcnancc  of  Jofeph  nno  im  Jramilp,  aiiD  tbe  QlicDgt 
iuQ  of  tijc  8  d.  to  be  fi?  tljc  (Maintenance  of  Jofeph. 
tons  not  ncccfiarj),  anb  fo  tbfp  babe  trabcrfcD  a  Cljing: 
not  matciinllp  ailcDtjco  s,  am  it  niigbt  be,  tijis  toas  ftiio 
de  indoftria  to  D?nto  t()£ai  out  Of  tljc  Wia^ :  3nD  as  to 
tbe  S'lHtent  of  tlje  ConDition,  Holt  chief  JulHce  faiB,  tbat 
tljis  ougljt  not  to  be  unbccaooti,  ujtra  "John,  bis  Wife 
anO  Children,  ailO  OUgbt  not  to  be  e]CtcnDeD  to  Grand- 
children ;  but  he  faid,  tbe  €i}ilD?en  of  John,  not  t'i}tn 
bo?n,  (ball  be  toitbtn  tbe  Connition  ^  fo?  tijc  intent  toas 
to  fecurc  tbe  pairiflj  fconi  anp  Damaije,  bp  Rcafon  of  tljC 
Settlement  of  John  ^  but  tbe  euano  iboaDt  toas,  if  tbe 
<»i:bilD?cn  of  Jofeph,  t.urinff  tbe  Life  of  jofeph,  fijoulo 
not  be  toitbin  tbe  Conbition,  tbep  beino:  bp  tlje  lato  of 
J15atui*e  to  be  fuffaincn  bp  Jofeph,  ano  tbe  Caufe  of  Jo- 
feph's  being  a  Cbarge  to  tlje  l^atiflj  5  anb  tbCi:efo?e  d«* 
ting  tbe  life  of  Jofeph,  tbe  pariflj  ougbt  to  p?obiDe  fo? 

tbem,  as  tocll  as  fo?   )o!eph  ;  fo?  Eyres  Juftice  faiD,  Jo- 

feph  bailing  mo?e  CbiiD?cn  tljan  be  coulD  maintain,  is  im= 
potent,  as  mucb  as  if  be  ban  been  fo  bp  lamenefs  5  ano 
tbougb  it  toas  faio  bp  Shore,  tbat  t()e  Suffices  babe  not 
potoei;  o?igina!lp  to  make  fucb  an  C)?Dci:,  but  tbis  ougbt 
to  be  bone  b^  a  Eate  in  tbe  pm%  ann  aftei;  figneo  bp 
tbe  3iiftices,  0?  mabe  bp  tlje  Jnftices  in  tbeic  @)einonsf  j 
unli  tijecefoie  tljc  Replication  10  ill  5  pet  per  Curiam, 

tfji0 
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tljlES  isi  t&E  p?aaice  t!)?oiiBl)Out  tl)e  i^ingOom  5  Curia  ad- 
vifare  vuit ;  flftcitiinrw  It  m$  nDjuDfieD  to}  t&e  PatR' 
tiff. 

Moor  and  Parker. 

6. 1 N  nn  ^atoii  upon  tlje  Cnfc,  out  of  tf)e  Houfe  of  Lords 
i  m  l^ailtamcnt,  upon  VjfjicD  a  fpccfal  Oecmct  tuass 
fOUnO  5   t(jC  Cafe  tono,  George  Chute  fetfeo  in  fee,  fet- 
tles 1)15  effnte  to  t&e  Ofe  of  George,  Ijts  @on  antJ  lijEic 
apparent  fo?  life,  EcmtiinDcc  to  Ijis  fitft  ©on  in  €atl- 
niale,  nnB  fo  to  tlje  tciuij  S^on,  bp  fuclj  a  dlife  riigen^ 
BjeD ;  niio  aftec  fjabing  t&e  Ecuerfion  in  Jfce,  recites  this 
Settlement,  ailD  devifes  t{)C  lantiS,  &c.  tO  t\jt  fitft  ©On 
Of  George  fj!0  ©on,  &:c.  accojtiiiinc  to  tfje  Sfo]m  of  tlje 
©c^tlctucnt  5  nnD  after  Ije  fflPS,  tljnt  (jis  fiirtljcr  dlill  (0, 
That  if  George  die  without  lllbe,  on  the  Body  of  his  then 
Wife,  his  Daughter  Joat7tja  (hall  have  40C0I.  nitU  tljcn  Ije 
p^oceitiS  ano  rjiDes  potoeu  to  nnifee  n  Jointure  to  a  fe= 
conQ  Ctltfe,  ann  devi  cs  to  tfjc  firft,  anO  fo  to  tlje  tentfj 
@'CUOf  George  in  Cni!  male  5  ano  if  George  die  without 
IfTue,    then  he  gives  the  Lands  to  his  Grand- daughters, 
and   their  Heirs,  Share  and  Share  alike  ;   nnD  after  tljtS 
tl)e  Cefiato?  tiic0,  nnU  George  being  ()f0  ©on  ano  |)cir» 
niter  tlj!0  fuffero  a  EecoDcip,  ann  tlje  Qiieftion  upon  tbe 
Cpcciai  cLieiDift  tons,  loljat  €(tate  George  tbe  ©on  OaD, 
at  tfje  €ime  of  t(jc  t  ceoucrp,  fdl.  if  fje  tDa0  feifeD  in 
jFce,  0?  in  Cail,  0?  fo?  life :  anD  it  toag  argucD  fap  Ser- 
jeant Levinz,  tijnt  fjc  tuas  fcifeD  in  Cail,  fo?  Ije  bao  an 
Citate  fo?  life  befoje,  of  tDljicfj  t(jc  Seifato?  took  I5a= 
tice  ^  auD  if  no  Dcl):fe  Ijao  been,  be  not  balling  anp  ©on 
luben  tbc  Ccdato?  Diet),  be  'troulD  babe  bao  a  jfce  eirccutcn 
in  bini  ^  fo?  tben  upon  tbe  Defcent  of  tbe  Eeberfion,  be 
ban  been  fcifeo  in  jfce  ^  anD  tberefo?e  mben  liis  fatbcc  ue-- 
UifeD  ut  fupra,  \)iQ  intent  appear eU  to  be,  tljat  George 
fljnii  not  babe  a  fee  ^  anU  if  \)t  fljall  not  babe  a  jTec, 
iDbat  eilatc  (ball  George  babe  f  if  not  an  Cfiatctail  bp 
implication  5  fo?  no  Cltatc  is  bebifen  to  W  «2)?anD=Dauglj= 
ter0,  till  George's  Dcatb  loitbout  JfTue,  antJ  tbete  cannot 
be  a  Ecmainoer  to  tbe  (©?nnu=liausbtcc0  in  Contingency, 
0?  an  ejrccuto??  Dcbife  ^  fo?  it  bcpenbs  upon  a  Deatft 
iDitljout  jfliie  generally,  anD  not  tottbin  tl)E  Compaf0  of 
2  a  life. 
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n  Life,  n,6  Pell  aiiD  Brown'g  crafc  16  ;  ant!  tl)erefo?e  tf  Ije 
BocQ  not  gi^^e  a"  (£fiatE-tn!l  to  George  bp  *?mi)licntjcn. 
iyc  ulUcs  notDuio:,  niiD  tijcn  be  toculU  be  fctfeo  in  fee  5 
aus  tijnt  it  is  an  eaatC'tail  by  :jnipiicntion  5  &e  citeD 
2  Cr.  290,  415. 

Shore  econtra  :  CfjHt  George  IjaU  but  ail  CftatC  (O}. 
Life,  fo?  no  eftntc  njall  tc  bp  Siniplicntion,  U'ljcce  t&e 
3l!itcntion  of  t()c  l^actp  appears  econtra ;  anu  Ijete  fje  (jaa 
Itmitteo  Ijis  ci^ftflte  to  tljc  €)onsi  bp  anp  otljcc  aiife  iti 
Call  male,  in  t(jc  fame  niaimec,  ag  (f  it  toa0  m  a  %n-- 
tieniciit ;  fa  tijat  bis  3i»tent  appears  clear,  tljat  George 
(!),ill  not  Ijaue  but  an  €(!ate  fo?  life^  anD  ag  to  m 
£OO|O0,  That  if  George  die  without  Illue,  t!)i0  fijall  be 
fuch  Ifliie  mentioned  before  ;  anD  fo?  tljlfi  Oe  CiteD  French- 
am-0  Cafe,  in  Dyer  171.  i  And,  8.  Holt  Chief  fuftice 
faitJ  to  Levinz,  tljat  aDmit,  tljat  iiVue  tooaio  be  an  3nip!i= 

cation  of  an  Eftate  to  the  Heirs  of  the  Body  of  George, 

tijat  i'Ct  be  couID  not  be  tenant  in  €ail  5  fo?  t&o"  it  be 
true,  tbat  if  an  Cflate  be  OeDifeD  to  a  ^an  fo?  life, 

antJ  aftCC  to  his  Illue,  tbat  this  would  be  a  Tail,   aCCO?D' 

inij  to  King  aiiD  Meiiun'gi  Cafe  i  pet  tbis  tooulo  not  be 
fo,  if  a  span  be  tenant  fo?  life  bp  a  DeeH,  ano  aftcc  be 
in  EeUetfion  neuifes  it  to  bi0  t)tits  of  bis  T5oDp  ^  fo| 
t()i0  being  bp  feiieral  Conljepances,  tbe  Clfate  is  not  ere- 
cutcD  5  fo?  if  a  g^an  is  Ccnant  fo?  tbe  life  of  B.  Ke» 
niainuet  to  tbe  ipeics  of  B.  anO  tenant  fo?  life  gcants 
m  Cftate  to  B.  B.  is  not  Cenant  in  jFee,  but  tbe  Cttate 
to  tbe  peits  of  B.  is  in  EcmainDet:,  as  it  toas  befo?e  5 
anD  he  faid,    tbat  too'  Illue  in  a  Will  IS  as  mucb  as 

Heirs  of  his  Body,  pet  fomctimes  (t  iS  a  (IEIo?D  of  Pur- 
chafe,  as  if  a  Deijife  be  to  a  a^an  fo?  life,  ano  aftec 
to  bifi  Iiffue,  anti  to  tbe  l^eirs  of  fucb  SilTue ;  in  fuch  Cafe 
Illue  is  a  mG}\j  of  Purchafe;  tbe  fame  UaU)  of  Heir  ,•  if 
a  DeDife  be  to  a  Q9an  fo?  life,  ano  after  to  bis  ^eic, 
tbis  i0  an  Cffate  in  fee  ^  but  if  it  be,  ann  to  tbe  Cpeics 
of  fucb  li^eir,  fuch  tbcre  is  a  contingent  EemainDcr  ^  anD 
on  tbe  otbcr  \pm,  he  faid,  tbat  tbcre  cannot  be  a  Itmi* 
tation  upon  a  Deatb  laitbOUt  SilTue  generally,  as  Levinz 
baD  faitJ  5  anD  tbe  DeUlfe  to  tbe  ficft  @)on,  &c.  being  bp 
mav  of  immediate  Dcuife,  aiiD  no  i3ecfon  bcinij  in  efTe 
to  take,  it  tcouID  be  botD  5  fo?  tbougb  acco?tiinQ;  to  Snow 
ano  Cutler's  Cafe,  a  DeUife  to  an  3!nfant  in  ventre  fa 
mere,  nifgbt  be  gooD  i  pet  tubcii  It  is  by  eXLlap  of  imme= 

Dtate 
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mate  DeUifc,  It  tooultJ  be  otljcrtoife  s  nno  tftcccfoje  fje  x^v- 
tfctto  tbeni  to  confitjcr,  If  tljete  toa0  anp  Debifc  bp  t(je 
CCUU  ^  antJ  (f  no  Del)ifc  toas,  but  tftat  tijep  toere  Doio, 
tben  George  tooiilD  bc  fclfcu  in  fee. 

Hicks  and  Woodfon. 

7.  /'^  OLD,  King's  Serjeant,  niObEO  fo?  a  Confaltation, 
V_J  after  a  Verdia  \\\  Prohibition,  upon  n  Cuftom  to 
be  tiifcbargcD  of  ^(tfje£i  of  batten  Cattle,  toitDtn  t&c  Hun- 
dred of  D.  &c.  anu  fato  fuel)  Cuflom  tottljtn  an  Hundred, 
10  not  goon  s  tbo'  (t  nitfjljt  be,  t&at  a  l*)act  of  a  CouH' 
tp,  as  tbe  Weld  cf  Kent,  &c,  map  babe  fuclj  a  Cuftom, 
00  Roll,  654  Cit.  Difmes ;  anD  be  fnQfteo,  tbat  ff  fucfj 
Cuaom  obtain,  tbe  Eeao?  tooulD  bc  ffai*b':ri,  fo?  tfjcn  tfjc 
©ccupierg  ano  Jnljabitants,  iuoulD  otilp  feeo  tbeic  Oi5ea(t0, 
anti  ncbcc  emplop  tbcm  fo?  tfjc  l^nle,  o?  l^lougb,  from 
tobence  tbe  Eeao?  niijybt  babe  Citbcfi  j  ano  tbouub  in 
Roll,  Difmes,  fupra,  tbete  i0  a  Cafe  of  a  Cuftom  fo| 
Non  decimando,  Ulitbin  ttDO  ll3UntJ?etJ0,  pct  fucb  <lw^^m 
toitbln  an  tpunb^eo  is  not  5000,  fo?  fucb  Culiom  toitbtn 
a  partflj  is  not  gooD,  auD  a  paciH)  map  contain  a  Uiljole 
Oiinti?cii,  as  tbe  l^atiflj  of  Taunton  Dean  contains  tljE 

U)bOle  l;)Unb?eD   of  Taunton  Dean  ^  auQ  fucb  Cuftom  tO 

put  it  in  tbe  mill  of  a  partltj,  if  tbe  Si^imftec  n>ili  babe 
anp  Citbes  0?  not,  is  unccafonablc :  Jt  teas  aufiueceD, 
tbat  tbe  Cufloni  is  founo  bp  tbe  QcttiiS,  ano  fo  is  to  be 
iutenoeb,  to  babe  been  fo  ufcD  €;ime  out  of  a^uiD,  ano 
pet  tbe  patfon  ba0  not  been  flacbeb  j  anb  it  tuas  fain, 
tbat  tbougb  a  a3an  map  not  pjefcribc  in  non  decimando, 
becaufe  tbe  patfon  bas  as  gceat  Cate  of  bis  S)ou[,  as 

of  tbe  Ecft  of  tbe  ^ncinj^  ^Zl  a  Weld,  0|  two  Hun- 
dreds migbt  s  anb  if  ttDO  fpunb^ebs,  fo?  tobat  Ecafon 
map  not  one  tpunb?cb  f  fo?  tbo'  one  0?  ttuo  93 en  migOt 
combnie  to  Dcfraub  tbe  parfon,  pet  fucb  a  general  e:ifasp, 
tb?ougbout  a  tDbole  roimb^fiJ,  0?  in  tbe  greater  part  of  a 
Countp,  as  a  2HelD',  [anb  as  Holt  Chief  Jurtice  tbougbc 
a  tubolc  Countp]  cannot  bc  intentjcb  to  commence  upon 
a  Combination,  but  to  be  fcttlcD  bp  an  afagc  founbco 
upon  fomc  Compofitlon,  0?  otber  rcafonable  Ctiufc  ^  anD 
Hr)lt  Chief  Juftice  fnio,  tbat  tbiS  €afc  of  €ttbco  is  Wyz 
onlp  Cafe  in  U)[)tcD  a  Si5an  cannot  p^cfcribe  fo?  a  iDif^ 
4  cbarge  j 
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Cljarffc ;  aniJ  a0  to  tijc  Cnft  of  {^iUsJ,  he  faid,  tljat  de 
communi  jure  ^itlKQ  are  iiot  to  be  palD  fo?  tijcni ;  but 
bp  ggrccnicnt  upon  t(je  Statute  of  Articuli  Cleri,  fa? 
oin  991110  2:itOc0  fljall  be  patD,  but  not  fo?  netu,  fo?  it  is 
n  perfonal  Citlje  ^  aiiD  Juftice  G.  Eyres  faitj,  tfjat  Citfjeg 
fo?  bnrten  Cattle  are  Due  bp  CuKom,  ano  bp  tl)c  fame 
Eeafon  tljcv  map  be  Dtfcbarffen  of  Citljes  bp  Cuffom  5 
but  Holt  Chief  Juftice  faiD,  tljat  Cit{je0  fo?  barren  Cat-- 

tle  arc  cue  de  communi  jure,  anil  2  s.  per  Pound  IS  tlje 

ufual  Citfje  of  common  Right,  but  tbat  tbere  are  muerfe 
cuftoniarp  99nnucrs  of  Citljing  tai  tljem  ^  ano  tljc  €iu 
fiom  bcre  tuns  ailcDgcD  bp  tbe  Occupier©  ano  Jnbabttantej 
auD  a  Cafe  voas  citcD  to  batje  been  latelp  aOjUDgeD,  tijat 
a  Cuttom  allcogetJ  to  bz  Cifcljarffcri  fo?  oSIoou  burnt  m 
Jjis  rpoufc,  is  not  gocitj,  ercept  ir  be  a^jcrreo,  tljat  tlje 
Ipoufe  luos  cmplopcD  fo?  tOe  Jnbabitation  of  pioujjlimcti 
ann  fi^usbaimmen,  bp  luljoni  t'je  lanO  picIUs;  Decimas 
uberiores ;  Curia  advifare  vult. 

Rolfton  a/^d  Main. 

8.  I N  Debt  upon  an  ©blijjation  againf!  an  Cicecuto?, 
I  JuUffment  Uias  bp  Default  5  ano  becaufe  tOe  05onD 
ban  been  a  lono:  Cime  unpaiO,  it  toas  moDeo  tfjat  tfje  Da- 
mages miffbt  be  increafetj  bp  tbe  Court,  unticc  tfjc  Bo-- 
tiou  of  Cons,  as  tljc  p^asice  toas  atyreeo  to  be  ufeo ; 
bur  Holt  Chief  Juftice  faiD,  tljat  tlje  Damages  are  to  be 
aUtuiiBcrj  apinft  tlje  €recuto?,  out  of  tlje  ccftate  of  tU 
Ccfiato? ;  but  3luDgment  fo?  Cofts  ougbt  to  be  out  of 
tbe  Cffate  of  tlje  CettatO?,  si  tantum,  (i  non  de  bonis 

propriis,  auD  it  tooulD  be  barn  to  cbarge  tbe  Crecuto?  in 
Damages,  unoer  tbe  Citle  of  Coils  fo?  tbe  Cime,  m 
toOicb  tbe  "BonD  toas  elapfeD  in  tbe  life  of  tbe  Ceilato?  5 
but  be  CeemeD  to  incline,  tbat  it  C^all  be  fo  fo?  tbe  Cime 
in  tobicb  tlje  150110  toas  unpaio,  after  tbe  Deatb  of  tlje 
^eitato?  ^  but  upon  Cjcamination  it  toas  faiD,  tljat  tbe 
Judgment   was  entred  ;   auH  tfjen  per  Curiam  it  IS  tOO 

iatc,  ano  fo  notljing:  luas  oone. 
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^he  King  and  Lammas. 

9.  TT  tnnjj  Eicccptcli  to  a  ContJittion  upon  tfie  Statute  of 

1  Will.  &  Mar.  fo?  t^c  I^Ecpinff  Of  a  caateboufc  toi 

loto  mm$,  &c.  toitljout  jyitilng  r^otlce  to  t&e  ntjct  ©ffi^ 

CEC  of  tljE  €xcik,  tijnt  itton0  fn  Englifh;  non  allocatur. 
Secondly,  Cfjat  tOoufflj  tn  t[je  Jiifojmation  tljE  DefEiiDant 
is  allEDgeo  to  be  a  common  Dlftillec  ^  tijat  j?Et  in  tDe  Con* 
l)((tton,  tt  tjoeg  not  appeat,  tftat  (je  toa0  p?oUcD  to  be  a 
common  DiflillEr,  fo  tlje  Conviction  in  not  of  tlje  eiUjole 
containeD  in  t(jE  information  5  ano  npon  ©pec  of  t(je  sin* 
formation  ano  ConiJiaion,  it  m  not  apprat  to  be  p?oued, 
tijat  ijE  luas  a  common  DiftillEi* ;  ano  if  Ije  toas  otljec 
tban  a  common  Diililler,  fcil.  cue  tobo  f)n0  boudbt  lotn 
teiinrs,  &c.  of  a  common  DiffiilPC,  it  is  not  mp  ©(fence 
iDltljlli  tiK  ©ttltntE.  t(jE  iDbiCb  inaS  aciCCD  ;  but  per  Cu- 
riam, Ije  io  COnDiitcH  of  tbc  faiO  ©ffcnce  againft  the  Form 
of  the  Statute;  ant)  tI)ECEfo?c  it  ougljt  to  be  intcnDED,  tijat 
I)E  tens  a  common  DiffiilEr,  otljEiioifE  it  ftao  not  been  an 
©ffcnce  ^  ano  fo  it  feemjj  to  be  tocll  cnousD  j-but  pet 

advifare  vult. 

Bevifton  afjd  HulTey ;   de^vant. 

10.  T  T  P  o  N  a  fpcciiil  eiEtOia  in  Cjcttmcnt  tlje  Cafe 
\_\  tua0,  a  Q5an  fEifcD  of  ILanti  of  tljr  ii3atnce  of 

Gavelkind  ;  anil  ljnl]inQ:  3itrnE  ttoO  'B|Ot()ec0,  Thomas  anB 
William,  CEDifeD  tljE  JlanDS  in  ©lUEffitin,  to  Henry  ©oil 
of  Thomas,  if  he  live  till  Twenty- one,  anD  tijcn  W  lUHZ 
to  IjaUe  tljE  l)Q\x{Zy  &c.  anD  if  Henry  die  before  Twenty- 
one,  then  to  the  next  Son  of  Thomas  ;  anD  if  Thomas 
IjaD  no  ©on,  then  to  Henry  the  Son  of  William^  and  his 
Heirs;  and  if  Henry  die  before  Twenty-one,  and  my  Wife 
be  dead,  then  to  the  next  Heir  laft  named,  as  it  (hall 
fall  out  5  anD  DiES^  Henry  ©on  Of  Thomas  DIED  bEf028 
CUJCntp  onE,  anD  Thomas  fjaD  a  ©on  namsD  Thomas, 
toljo  cntCED  anD  EnfopcD  tbc  lanD  70  Years,  (jaD  31irue  ttoa 
Dau5btec0,  anD  Died  ^  Henry  tOe  ©on  of  William  baD 
MuE  m  lEtfo?  of  tlje  paintiff,  anD  William  fiaD  giCTue 
John  anotDcc  ©on ;  anD  upon  tOe  Deatlj  of  Thomas,  tfje 
2  ©on 
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€)0U  of  Thomas,  tlje  Qneftion  was,  if  t^E  DailJjDtCfg 
fljouin  ljai)e  tfjc  a:af)oie  00  Dctrsi  to  Thomas ;  0?  If  tlje 
}l£iro?  of  tlje  Plaintiff  13)an  fjo\)e  a  Q5o(ftp  of  n  Sl^aietp, 
(a0  it  tuad  callo)  no  jjeic  of  William,  l5?ot[)cc  ano  l3nc 
of  tlje  Deuifo?  ^  f02  if  Thomas  ijaD  fcut  an  (f  (fate  fo?  life, 
tljen  tijc  Ee^jci'Qon  Dcfccnlicn  to  Thomas  tljc  jfatOct  of 
Thomas,  aJlD  'B^otfjec  Of  t{)E  DeUifO?,  aiin  to  William 
tije  otljcc  'Bjotljcr  ^  but  (f  Thomas  f)at)  an  Cftnte  in  jfce, 
tfjcn  toe  mijolE  DefcenD£D  to  Ijig  Dausljtetg  tfje  Dcfen-- 
Dant0 :  SlnQ  it  fecnitO  to  be  atyreeo  bp  tljc  Counfel  on 
both  Sides,  aiiD  t&e  Court,  tbat  toben  Ije  DeDife0  all  bis 
'ilanti0  to  Henry  anD  Us  |)cir0,  if  be  liuc0  to  Ctocnt?^ 
one  5  nnD  if  be  Hies  before  Cluentpone,  tbcn  to  anp 
Otbfr  €)0n  of  Thomas  t,  anU  if  Thomas  baUc  HO  ®on, 
tbcn  to  Henry  ^on  Of  William  ailD  W  P^i^5  h  tbat  bp 
tbI0  Dcbifc,  Thomas  ©on  of  Thomas,  took  an  (£ffatc  fO| 
life  onlp,  accojuino:  to  tbc  Cafe  of  Middleton  ano  Swain, 
aDiuOgEU  in  tbi0  Conit  latcljj,  Uiljere  a  c^an  oelJifeD  cer= 
tain  %\yms  in  tbe  jOctD  Eiticc  to  Dibcrfe  of  ljl0  Cbtf' 
tj^en,  anD  tbfic  ipeics  •,  anD  if  anp  of  tbcm  Die,  tben  to- 

tam  ill:im  parrem  tO  Otbcr0  of  bil3  CbilD?cn  ijeuccalip  5  HnD 
it  tDa0  CUlCD  in  tIjiS  Cafe,  tbat  totam  lllam  partem,  toitb* 
out  tbe  limitation  of  anp  Cffate,  catt:ic0  but  an  Cl!ate 
fo?  life,  anD  fo  in  tbe  principal  Cafe ;  but  tbe  grann 
Doubt  luas  upon  tbe  ftibfenuent  lp)act  of  tbe  iHUiil :  And 
if  Thomas  have  no  Son,  tlien  to  Henry  Son  of  William^ 
and  his  Heirs ;  ailD  ii'^  tbefe  2:QO?D0  Levinz  aDmitteD,  tbat 
Henry  ^m  of  William  tOOk  UOtbinff,  fO?  Thomas  baD  a 
%Q\\  M)Q  took,  fcil.  Thomas ;  auD  tbcu  tbe  2:0iU  pioceeDS 
anD  faps,  That  if  Henr)  die  before  Twenty-one,  and  his 
Wife  be  dead,  then  to  my  next  Heir  laft  named,  as  it 
ftall  fall  out  ;  anD  it  UJa0  ftilD  tbnt  Henry  \)ZlZ  OUffbt  tO 
be  unDttfiOOD  Henry  tbe  %m  of  William;  fo?  per  Le- 
vinz, Henry  tbe  %Q\\  of  Thomas  OUffbt  tO  Die,  bCfO^C 
Thomas  bt0  'B^otbet  baD  anp  Cbing;  ^  fo  Henry  bete 
CUgbt  to  be  Henry  tbe  ©OU  of  William,  anD  Henry  tbe 
%o\\  of  William  being  W  Ipeir  laft  mentioncD,  be  fljall 
take  a  JFce,  fo?  Heir  is  nomen  colleitivum,  nilD  in  a  UMW 
contain©  ipcir0,  anD  f)eit0  of  tbe  Detc  -^  anD  upon  tbi0 
Bart  of  tbc  laili  tbe  "Qucftion  DcpenO0 :  T5ut  Holt  Chief 
Jiiftice  DcmanDcD  of  l.evinz,  tbat  If  tbe  C[JLlO?D0,  and  if 
Henry  die  before  Twenty  one,  njOUlD  be  appUeD  to  Henry 
^on  of  Thomas;  ailD  tbe  (Lclo^DO,  then  to  the  next  Heir 

C  c  c  c  2  liift 
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laft  named,  njOlilD  l)C  COHfirUCD  anp  OtljiT  S>aii  of  Tho- 
mas, if  Thomas  (jaD  anorf)er  @on,  otherwife  as  it  (hall 
fal!  out  to  Henry,  ©oil  Of  William,  if  Ijc  flj.lil  l3E  IlCtt 
Dclr,  fo  tljat  as  it  (hall  fall  out  fijnll  be  appltcD  to  tijc 
@)0ii  Of  Thomas?  if  ijc  fljriil  fjaUc  onotljcr  ^on,  toljo  fijull 
be  iiprt  Ipeir,  [fo?  it  10  not  founn  tliat  tljcic  jrat(jcr0  lucre 
libinn;]  OtfjCCtDifG  to  Henry  ©on  of  William,  if  \)£  tijall 
be  ucjct  l)eit  -,  fo?  tfje  ffiLlo?D0,  as  it  (hall  fall  our,  are 
confiDcrable  ^  ann  if  it  fijall  be  fo,  tljat  tlje  KLlo?ti0  next 
Heir,  fljOtllD  be  applieO  to  Thomas,  tubat  €it(ite  n^all 
Thomas  babe  f  anD  per  Holt  Chief  Juftice,  be  (ball  babe  a 
ifee,  ano  tbis  feemcD  to  bini  to  be  tbc  Q9eanin(j  aiio  3iii« 

tcntion  of  tbe  Debifo?^  and  if  HcKry  die  before  Twenty- 
one,  to  be  but  a  Repetition  of  tfjat  "toljiclj  Ij:  ban  fnib  be- 
fore i  but  Curia  advifare  vult. 

*The  King  ^verfus  Trowbridge. 
II.  Tl^bictment  fo?  ercrtino:  a  Cottage,  &c.  pro  habita- 

^  tione,  &c.  &  ulterior,  prxfentant  tbat  be  fjad  COIl* 
tinucD  it  fo?  four  €l^ontb0,  bctYDCeu  tbe  ift  of  December 
nnn  fucb  a  Dap  in  April,  tnbicb  teas  tb?Ee  COecfts  mo?e 
tban  tbe  four  e^ontbS,  anD  tbe  'Beginning  of  tbe  JnDia-- 
nient  toas,  prxfentatum  exiftit,  &c.  tbe  firft  (grccptioii 
lua0,  tbat  ulterior.  praTentant  i0  infenfible,  anD  no  nomi- 
natibe  Cafe  to  it,  fo  uoiD.  Secondly,  Cbe  Continuance 
10  not  allEDgcD  fo?  a  Cime  certain,  but  fo?  four  C^ontbsf 
bettDCcn  fucb  a  Dap  anD  fucb  a  Dnp,  to!jicb  contains 
mo?e  tban  four  Q0ontb0,  bp  Wmt  £Occli0 ;  fo  tbat  if  be 
be  inDlCtcD  again  for  this  Time,  be  map  not  pleaD  tbi0  3!ii-- 
DiSment;  alfo  tbe  Continuance  of  tlje  Cottage  (0  not 

allcDgeO  to  be  pro  habitatione  5  anD  if  it  be  UfcD  f02  a 
€)to?eboure,  0?  <S?anarp,  0?  otbet  Qfe,  it  is  not  anp  S>f; 
fence,  ei:cept  it  be  pro  habitatione ;  anD  bete  be  ba0  con- 

CUlDcD  contra  formam  Stat.  tnbCte  \)Z  OUgbt  to  babe  COU-- 
ClUDcD  contra  formam   Stat,  to  tbe  ©ffcnCC  Of  CtCffing  j 

nnD  tben  upon  tbe  ©ffcnce  of  Continuing,  to  babe  maDc 
anotbet  Conclufion,  fo?  tbep  ate  fcbcral  ©(fenced,  ano 
feberal  3nD!amcnt0,  onD  tbercfo?e  tbcp  ougbt  to  babe  fe- 
Ucral  Conclunon0  :  3nD  it  fccnieD  tbat  tbc  firrt  ^£rccp* 
tion  lDa0  material,  fo?  it  is  incertafn,  ano  no  ^an  map 
fenoU)  fo?  tubat  Cime  Dc  10  acquitteD  o?  conbictcD  j  ano 
I  it 
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it  luaiES  alfp  faiO  per  Holt  Chief  Juftice,  t&at  ulterior, 
prxfentant.  fs  a  iiEUj  ^nDiameiit,  nuD  tDcc£fo?e  tljc  C>f* 
fence  of  (Erecting  not  tDcll  alleugcD,  icil.  it  10  not  faiD 
to  be  contra  formani  Stat,  anu  t!je  general  3iicn:ation  m 
Conclufion  is  not  fufScicnt ;  but  as  to  tijc  Crccption, 
tijat  tl)c  Continuing  is  not  allGDffeD  to  be  pro  habitatione, 
non  allocatur;  fo?  it  (Ijall  be  iutenOcD  to  be  fo  toben  tbe 
erection  toas  pro  habitatione ;  anD  if  it  tuas  otbcrlDife, 
it  ouffbt  to  be  fljetoii  on  tlje  otber  ©toe  5  tberc  toas  alfo 
anotber  Cjcccption,  tbat  tbe  Venire  loas  returnable  ubi- 

cunque  ;  non  allocatur  5  fo?  tbe  IJUdiCeS  arC  llOt  ObliffCD  tD 

bolD  tbeir  ©eflioniai  at  a  l^Iacc  certain. 


Newton  and  Richardfon. 


12.  QCire  facias  toas  b?ou0bt  agatnff  an  abminidrato?, 
O  upon  a  3lutig:ment  aijaintt  an  Crecuto?;  be  pleaos, 

plene  adminiftravit  tbe  Dap  Of  tbe  2:0tit  pUCCljafeD  ;  Hp= 

on  tobicD  tbe  plaintiff  bemurreD,  fo?  in  fucb  Cafe  be 
OUgbt  to  pleaD  reins  enter  mains,  at  tbe  'Cimc  of  tbe  DcatO 
of  tbc^eilato?;  but  if  be  Ijab  loinctJ  Jffiie,  tljis  ban  bem  a 
itOaibcr  of  tbe  anbantage  of  it  ^  anD  Holt  chief  Juftice 

CiteD  tbe  Cafe  of  Harcourt  anD  Wrenham,  Moor  8<;8. 
anD  Ordway  auD  Godfry's  Cafe,  :?  Cr.  575.  ailD  tbougb 
fonie  Cafes  in  Keble,  anD  tbe  Office  of  Executors  tbcre 
CiteD,  tbe  Court  ruled  tbc  Cafe  ut  fupra,  anD  DID  not 
regarD  tbe  cafes  in  Keble,  but  DemanDcD  otber  SutbO' 
ritp  5  anD  as  to  tbe  office  of  Executors,  tbe?  faiD,  tbat 
tbis  tons  a  good  Book  :  but  tbep  DiD  not  agree  toitb  it 
ill  tijis  Ipoint. 


Cromp 
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Cromp  and  Holford  ;   de-vant. 

15.  IN  CrcfpnfS  fOJ  tnltmB:  of  n  Silver  Tankard  from  X\)Z 
i  plaintiff,  nnD  Detaining  it,  till  Ijc  l)aD  pntD  45  1, 
upon  Not  guilty  tijc  3ufP  founn  n  fpccial  (Hcrt/tct,  iii 
toljicl)  it  tons  founo,  tijnt  tijc  plaintiff  ujas  a  aiatnci;, 
anD  that  upon  a  Complaint  mnoc  of  Ijini  to  @ii- 
Buckley,  n  juHice  Of  tfjc  pcacc,  tljat  t\]z  piaiiitiff  Cmo 
folD  cisljtcen  'Battles  of  Otlinc,  in  'Bottles,  anD  not  iti 
la^eafurcs  of  Pewter,  acco^Dinij  to  tlje  330  of  tlje  firit, 
nnD  aifo  of  tlje  fecond  of  Will.  &  Mar.  (je  grants  Ijio 
eaiati-ant  upon  tlje  fain  SSS,  nnD  Directs  it  to  tl)e  Defcn» 
Dant  tljcn  being  a  Confiablc  ^  tljc  a:Oarrant  ions  DatcD 
Aug.  6.  anD  recites,  tbat  toljereas  it  appeareli  to  tlje  %\. 
fiice,  tijat  tlje  plaintiff  IjaD  folo  eigljtccn  "Bottles  of 
mm,  upon  tljc  19th  of  tljis  Jnftant  July,  in  "Bottles 
ano  not  ©eafures  of  petutcr  j  l)c  rcqnfteD  tlje  Conflable 
to  go,  anD  DeniaiiD  tfje  fasD  45  '•  of  tlje  plaintiff  ^  nno 
ff  It  Ujfl5  not  paiD  to  Diftrain  fo?  it,  &c.  accojDing  to  ffjc 
Statute  of  tljc  firfV,  anD  aifo  of  tDc  fecond  of  Will.  & 
Mar.  upon  tobiclj  tlje  Conflable  luent  to  tlje  fjoufe  of  tbc 
i^laintiff,  ansijcnot  being  tljerc,  tocU  tfjc  sDiffrefs  ut  fu- 
pra,  &c.  &  fi  lQ\  tlje  plaintiff,  tDcp  fount)  fo?  tfjc  piaiii^ 
tiff,  &c. 

Dilierfc  Cvcepu'ons  toere  taUen  to  tfjc  tCIarrant,  as 
Firfl,  Cbat  tlje  ©ffcnce  is  tljere  faiD  to  be  tye  9th  of  tbc 
3Inffant  July,  uiljece  tljc  dlarrant  is  Dateo  tbc  6th  of 
Augufl ;  fo  it  map  not  be  tuiofun  what  Inflant  July  Ijc 
meant,  ano  tfje  ConbiSlon  ougljt  to  be  Uiitljin  ?o  Daj^s 
aftec  tfje  ©ffence  ccmtnitteD.  Secondly,  Cbe  Offence  bp 
tfje  HOartant  appears  to  be  entire,  fo?  felling  cigijteeii 
•Bottles,  fo  an  entire  @)ale,  MM)  malies  but  one  ©ffence, 
ano  tfje  penaltp  is  bp  tfje  firft  act  5  i-  fl'in  bp  tfje  fecond 
A(5t  but  50  s.  fo?  euerp  ©ffence,  not  fo?  elierp  "Bottle ; 
but  Ijerc  tfje  ilClarrant  is  to  Iet)j)  45  1.  tefjiclj  \^  fo?  eigij. 
teen  Offences,  toberc  ft  appears  upon  tfje  lace  of  tlje 
5jOatrant,  to  be  but  one  Offence*  Thirdly,  Cfje  C([far= 
rant  is  to  feup  45  '•  fo?  tbe  jFo?feitutc,  aiiD  10  s.  fo?  tbe 
Coffs,  tOe  tobfclj  bp  tlje  ©tatiitc  is  not  to  be  IcfticD,  cr^ 
cept  tlje  partp  be  in  Cufloop  fo?  Default  of  DilTrefs, 
I  tt)[]icfj 
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ftjijtclj  teas  not  in  tb(£S  Cafe  ^  fo?  a  Diftccr0  cufffjt  not 
to  bt  tafeen,  crcept  tlje  l^cnaltp  be  not  pain  upon  De^ 
manD  j  ann  tljccefo^e  tfioufflj  tu  ^Clarrant  be  jyooD,  ptt 
tDE  Officer  Das  not  purfucD  it,  fo?  it  is  founo,  tfjat  De 
came  anD  inqntrco  fo?  tlje  plaintiff,  antt  &e  fjcino:  abfcnt, 
fje  DenianneD  it  of  bis  COife  5  anD  it  not  being  paiD,  fje 
DiftcaineD,  toljece  a  DemnnD  bcino:  tequireD  bp  a  statute, 
ibi0  ongfjt  to  be  pctfonal,  anD  a  DemanD  from  tlje  muc 
i0  not  fufficient ;  anD  be  beino;  abfent  from  Di0  fpoufe, 
once  bp  acciDcnt,  lubcn  tijc  Officer  came  to  DemanD  it, 
tbig  toil!  not  be  fncb  an  gbfencc,  tfjat  tbe  DemanD  fo^ 
JQeccflitj)  misbt  be  lucll  niaDe  from  Ijis  mne,  anD  Dc' 
manD  anD  l^onpapmcnt  is  neceflfarp  before  tbc  Cahinir 
of  tljis  Diftrcfs  ougljt  to  be  ^  but  it  toas  fatD,  tijat  tlje 
ffrenteff  Cluefiian  is,  if  t(je  Officer  in  tfjis  Cafe  attinu  in 
I^nrfuance  of  a  iI(Harrniit,  ut  fupra,  be  liable  to  tijis 
aaion,  0?  no  ^  ano  Northey,  toljo  argucD  fo|  tbe  [Plain- 
tiff fnio,  tbat  tubcre  an  ©Riccc  nets,  uiiDec  a  P?ocefs  ir= 
fuitiff  out  of  a  Couct,  iDbtcIj  Ijns  lucisDiction  of  tbe  9^au 
ter  5  tl)cre  tbougb  tbe  19?occfs  Docs  not  !te,  as  a  Capias 
agflinft  a  Peer,  02  be  miratuarDeD,  as  a  Capias  in  tbe  fiiff 
lp)?ocefs  in  an  inferior  Court,  pet  tbe  Officer  is  crcnfeD ; 
otbctUKfc  tobere  tlje  Court  tubicb  iltnes  tbe  pocefs  bas 
not  JuciSDiaion,  but  tbe  09attcr  is  coram  non  Jndice, 
fo?  tbcre  tbe  Officer  is  at  bis  l^ertl  to  take  jl^otice  of 
tbe  laft),  anD  bis  3!n:no?nnce  uiill  not  ercufe  bim  ^  fo  bere 
tbere  being  a  Defect" of  latn,  in  tbe  iface  of  tbe  COar- 
rnnt,  tbe  Officer  ougljt  to  take  Notice  of  it  ^  anD  if  be 
pjoceeos  anD  miftalics  tbe  lato,  it  is  at  bis  ipctil,  it  be« 
injy  a  fatter  apparent  in  tbc  jfacc  of  tbe  CBarrant ;  but 
if  it  be  a  c^iffake  of  tbe  JniTice,  not  appearing  on  tbe 
face  of  tbe  2'Oarrant,  but  an  Omiffion  of  fome  Citciun- 
ftancE,  as  to  take  an  Oatb  before  tbe  Jlfuing  of  tbc  mtn-- 
rant,  &c.  in  fttcb  Cafe  tbougb  tbe  3ul!ice  be  a  arrefpalTer, 
tbe  Officer  fball  be  ercufcD,  foi  notbing  appears  in  tbe 
JfacE  of  tbe  Warrant,  but  tbat  tbe  mmant  teas  toed 
tnaDe,  anD  be  ongbt  to  crecute  it  5  alfo  tbere  is  a  Diffe» 
rente,  tobere  a  3iuftice  piocecDs  upon  bis  general  autbO' 
ritp,  OS  JnHfice,  anD  tobere  be  p?ocreDs  bp  eiittue  of  n 
particular  l5otoer  giben  bp  a  particular  3ct,  as  be  DiD  in 
tbi0  Cafe  5  fo?  in  fucb  Cafe  bis  Office  is  minifferial  onlp, 
nnD  be  Does  not  pjoceeD  iuDtciallp,  ano  tbe  Officer  in 
tbis  Cafe  is  obligeD  to  taU  l^otice,  as  toelf  of  tbe  ti- 

niits 
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m(tj3  of  m  9iitbo?itp,  ag  of  m  3utl)o?(tp  it  felf,  it  be* 
iiiff  Ditcrtco  bp  a  general  99,  of  tDljicfj  nil  perfong  ace 
iJor.nD  to  take  jl^iotlce,  ano  all  tfjat  t&e  Slufflce  bag  Done 
f)cte  10  nifninctfnl,  fo?  Dc  ffi^cs  "o  Jiiuument  in  tlje 
Cafe  '■,  but  tlje  l^attp  beiuff  conbict  upon  tljc  ©atlj  of 
ttuo  2:Oitnc{re0,  tbe  grt  glbcis  tlje  giuDffmcnt ;  alfo  tljls 
98  bclnff  niaoe  upon  fuclj  a  patticuiac  autljojitp,  it  map 
be  ejcnmineD  in  a  coliatecal  p^occeDing  ^  anD  fo?  tljis  be 
CiteD  8  Rep.  D|.  Bonham'sS  CafC,  5  Rep.  Rook'0  CCafe, 
&c. 

Serjeant  Pemberton  econtra  :  9nD  be  faiD,  tbat  tbe  Que- 
ftion  is  not,  if  il)c  ^^atrant  be  gooB  0?  not ;  but  tbe  Que- 
ftion  is  only,  if  tbe  ©fRcec  (Ijall  be  punifljco,  abmittinff 
tbe  SOarcant  to  be  ill  ^  ano  be  fait?,  tbat  the  Cafe  of  the 
Marfhalfea,  as  \)c  tbouffbt,  bao  fcttleD  tijiiS  €iuef!ion  5 
fo?  tbe  Difffrrnce  tbcte  be  alsniittcD  to  be  laio,  fcii. 
iDljcre  tbe  QCouit  bas  iJutioDiaion,  tbece  tbe  ©(Rcct  10  not 
puniibable  •■>  but  if  tbe  Court  ba0  not  3iurfGtJiaion,  tbere 
be  10  piiiiifbablr,  tbe  lubicb  be  faiD,  i0  baiD  enougb  upon 
tbe  €)t!iccr,  to  compel  btm  to  tabe  jl^otice,  in  tubat  Cafes 
a  Court  bn0  :juri0O(ction,  anD  in  tobat  not  ^  but  be  fub= 
niitteD  to  tbe  l^efolutton  tbece,  anD  ail  tbe  Cafc0  Dnce 
babe  been  refoibcD  upon  tbi0  Difference;  ano  be  citeD 

Roll,  493.  Turbervill  aUD  Tipper'0  Cafe,  Roll,  Trefpafs. 
560.  anb  tbe  Cafe  of  Sir  Charles  Orby  anD  Hern  in  C.  B. 
anD  tbe  Cafe  of  Webb  anD  Batchelor,  anD  tbe  Cafe  of 
Terry  auD  Huntingdon,  Hardr.   480.  all  tobtcb  Cafe0  go 

Upon  tbe  Diffecence  afo^efaiD :  ^nD  be  anfiueccD  to  tbe 
©bicctlon0  of  Northey,  anD  faiD,  tbat  a0  to  tbe  €)b» 
jemon  of  tbe  Inflant  July,  tbe  Cafe  toa0,  tbat  tbe  ConbiSioa 
lDa0  maoc  in  July,  anD  a  OBlanfe  left  fo?  tbe  Date  ^  anD 
it  not  being:  requircD  till  Auguft,  be  put  in  tbe  Date, 
Auguft  ;  but  it  i0  founD,  tbat  in  July,  tbat  tbe  plaintiff 
fucb  a  Dap  anD  ^ear  folD  ut  fupra,  fo  it  appears,  tbat 
tbe  Conbittion  tuas  toitbin  tbe  Cime  cequtccD  in  tbe  Bta^ 

tUte  5  anD  as  to  the  Juitice  being  minifterial,  be  faiD,  tljat 

certalnlp  be  was  a  judge,  anD  tbe  Conbiction  i0  an  9ct  of 
In^  Jungment  5  anD  as  to  tobat  inas  faiD,  tbat  tbe  Cblnty 
being  tbat,  tobicb  tbe  3iufftce  baD  poiuec  to  Do,  bif  a  par* 
titular  act  of  parliament,  anD  tbat  tbe  ©fficcc  ouffbt  to 
tabe  l3?otice  of  tlje  ^ct  5  be  faiO,  tbat  gccat  pact  of  tbat 
tobicb  tbe  3uflicc0  of  peace  do,  is  bp  patticuiac  sags,  anD 
ft  is  batD  to  compel  fucb  inUtioi  ©fflcers,  tubicD  map  be, 
3  cannot 
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cannot  rcaD,  to  tnU  jOotice,  ano  interpret  an  33  of  pnc-- 
lianunt  ^  anu  ass  to  tfjat  UiljtcO  appearcD  in  tfje  face  of 
tbe  tOatrant,  &e  fair>,  it  uocs  not  appear,  Out  tljat  tljccc 
ate  £(gl)tcen  feucral  ©ffenccg,  foi  It  (s  not  founD,  tfjat 
tlje  Eiffljteen  TDOttlcg  VDcre  folo  togctljcr  ,  anD  n0  to  tlje 
Demand,  l)c  fafo,  tfjat  tljc  penaltp  toas  OcnianUeD  by  tlje 
3!nfo?meti  anD  tljouo;!)  De  toasJ  not  at  ^cme,  luDen  it  mas 
HcmantJCO  l)j>  tlje  ©flicer,  Oe  fatu,  tbc  ©fficec  10  not  ob= 
ligeD  to  come  anD  finD  Ijim,  fo?  tijis  loaulo  be  a  jytfat 
Ctoublc  anD  Delap  ^  anD  as  to  the  Cofts,  (je  falD,  tfjac 
tljoutjt)  tfjep  are  cvPjeireD  lately,  pet  f)c  faiD,  if  n  Diflr£f0 
be  taken,  tijc  l^attp  fijall  babe  fucb  Coffs,  loljicb  be  bss 
ejcpentcD,  tljougb  tbere  be  not  an  Jmpjifonment  ^  anD  be 
faiD,  tbat  fucb  ©Siccra  being  ucccffarv,  fo?  tije  €rtcutiou 
of  Juftice,  iDljicb  is  t(je  life  of  tbc  fiaxo  -,  anD  tljep  ba-- 
Ijinff  notbing  bnt  tbeic  Labcnu  fo?  tbcic  ][9atn0,  tbep 
ouffbt  to  be  fabauteD,  &  eo  magjs,  bccnufe  tbep  arc  lui' 
Dec  tbe  CommanD  of  tbeir  @)upcrio?,  anD  tbccefo?e  parere 
neceffe  eft  ;  anD  ill  tbis  Cafe  boiD  conlD  tbe  Cfficec  babe 
ciccufeD  bnnfcif  t  lljall  be  go  to  tbe  31uaice  anD  tell  bim, 
tbat  be  bao  grantcD  fucb  a  COacrant  in  fucb  a  Cnfe,  ano 
tbat  be  fuppofeD,  tbat  tbe  :juRicc  tbomjbt  it  to  be  a  leffal 
casatrant,  tut  tbat  be  teas  of  anotbcc  SDpinton  t  tuouia 

tbi0  be  an  CrCUfe  f  fucelp  no.    Curia  advifare  vult. 

Netherton  and  Jellbp. 

14. 1 N  Debt  tbe  15)lainttff  DeclarcD,  tbat  per  quoddam 
1  fcriptum,  &c.  being  a  DceD  l^OlU  teftatum  eft, 
quod  tbeDcfcnDant  cepiftet  of  tbe  painttfF,  fucb  lanD0, 
pro  uno  anno,  d  vita  tarn  diu  viveret,  ad  vigint.  &  quin- 
que  libras  folvend'  ad  duo  fefta  maxime  ufualia,  &c.  anD 
counto  alfo  upon  a  leafe  iparol  [Si  J.  M.  tam  diu  viveret] 
fo?  one  j^eac,  &c.  anD  auer©,  tbat  J.  M.  uias  tbe  Life 
tntenDcD,  auD  tbat  be  tx)ii0  liuimj  at  tbe  Cinic,  tbat  tbe 
i^oncp  ms  Due,  &c  anD  Ilffue  taken,  tbat  J.  M.  tua$  not 
iibing,  anD  a  cUecDict  fo?  tbe  plaintiff  5  anD  it'toa0  niobeD  In 
atrcft  of  SuDgment^  Firft,  OSccaufe  no  Deniife  alleogeD,  fo? 
ft  i0  onlp  a  Deed  fealcD  b»  tbe  DcfcnDant,  lubicb  fap0,  tbat 
te  cepiflet ;  but  it  i0  not  faiD,  tbat  the  Plaintiff  had  de- 

mifed,  anD  tbi0  i0  Debt  fo?  W.tnt;  alfo  no  Cecmcettain 
10  (Ijeton,  fa?  tobicb  it  t»a0  DeniifeD  j  fo?  Si  vita  tam  diu 

D  d  d  d  viveret. 


570  Term.  Midi.  6  Will  &  Mar.  R.  B. 

viveret  f0  toljoHp  incfftalii  fo|  tuljat  life  it  fljall  lie  5 
cno  fiiclj  aUErment  dehors  10  not  nllouuiblc^  fo?  tijis! 
luoulD  l)c  to  cactp  tlje  W.02'03  in  €oii(triia:on  brpoiiD 
toDnt  10  UjatrantcD  ftp  tlje  DccD  5  nifo  tlje  Ccunt  10  bp  a 
teaatum  exiftir,  tljE  U)I)ic[)  i0  not  gooD  in  tljlo  Cafe.  tUo' 
it  le  QOCO  in  Cobniant ;  It  luaS  anfwered,  tljat  teftatum 
exiftit  10  niCcD  nftcc  a  C^lctlsicf,  tlje  iifjicfj  inas  not  Dc- 
nieDj  nnD  It  tan0  fnfO  nIfo,  tijat  Si  vita  tam  diu  viveret 
10  tnntanicunt,  a0  if  it  lDn0  the  Life,  i.  e,  the  Life  by 
which  he  held  the  Eftate,  anU  tijCU  tlje  9\3ernicnt  i0  ffOOO; 
tijnt  (je  (jcID  tlje  Cftate  fo?  tlje  life  of  J.  M.  anD  mt  ma- 
np  Lcafc0  in  tfje  Weft  ate  in  fiiclj  a  SJ^anncc,  if  the 
Life  in  the  Tenements  fo  long  (hall  live ;  anD  if  it  fjaD 

been  fo,  Holt  Chief  Juftice  fectneO  to  RtJmit,  tfjat  tljete 
nngbt  be  an  auecuient,  if  be  countcn  tijat  be  toa0  felfcD 
fo?  t!jc  life  of  J.  s.  nnD  leafcD  it  to  one  fo^'  a  fear,  if 

the  Life  in  the  Tenements  fo  long  (hall  live,  nno  tbcn  abCC 

tbat  J  s.  1030  tbe  life  in  tbe  €cncment0,  but  vita  in  tbc 
principal  Cafe  I0  luljoll!'  incettain  j  t&en  it  ms  falD,  tbat 
Debt  Iie0  upon  a  Coknant  to  pap  ^o\m  at  a  Ctme 
certain  ^  anD  tbat  bete  tbc  DcfciiDant,  a0  appear©  b^^  t(je 
DeeD,  i0  faouuD  to  pap  to  tbe  J3laintiff  fo  mucb  S^onep, 
anD  be  bas  counteD  upon  tbe  DeeD,  a0  tbe  DeeD  10  ^  anD 
.  tberefo?e  It  10  gooD  a0  a  Debt  upon  a  Covenant,  tboun:!) 
not  upon  tbc  Uemife  ;  OBUt  to  tbiS  Holt  Chief  Juftkre 
faiD,  tbat  a  Si9an  map  not  count  in  tbe  Words  of  tbe  Dceo. 
but  a0  tbe  DceD  10  by  Operation  of  Law,  a0  if  tenant 
fo?  life,  bp  tbe  llloto  Dedi  ptant  Uq  €ffate  to  bini  in 
Eeuccfion ;  tbi6  ougbt  to  be  pleaDeo  agi  a  @)UtrenDer,  30 
it  10  b^  Operation  of  lato,  ano  not  in  tbe  £Uo?D0  of  tbe 
DeeD ;  fo  bete  aifo  be  fniD,  tbat  tbep  bal)e  connteD  fo? 
tbijs  {[$  a  Ecnt,  anD  it  10  a  Eent  in  tt0  Bacure,  atiD  tbcce- 
fo?e  map  not  be  DemanBeo  bp  Action  of  Debt  upon  a  Co-- 
icnant,  00  fo?  a  0iim  in  «S5?of0 :  $inD  tbouijb  it  ms  faiD, 
tbat  t()is  tDa0  a  Icafe  fo?  one  ^enr  certain  bp  tbe  CoDe= 
nnnt0,  tbouiyb  it  be  not  upon  tbe  Dcmife  ^  to  tbis  Holt 
Chief  Juftice  faiD,  tbut  upou  tbe  €oUcnant0  in  lalu,  no 
action  lap,  if  tbe  Cerm  10  Dcterminco  bp  tbe  Deatb  of 
Ceftuy  que  vie  ^  fo?  tbep  bcinij  anucrcD  to  tbc  €(fate,  De-- 
terniine  toitb  tbe  CRate  ^  but  If  tbcrc  lucre  anp  eip?ef0 
Coucnant0,  it  is  otbectDifc,  acco?Ding  to  tbe  Difference  m 
Dyer ;  auD  Holt  Chief  Juftice  toas  HroUBlp  agalnft  tbe 
I  ^bcc- 
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Slijei-mcnt ;  anD  tljotigfj  Cheyney  0  Cafe  tDa0  citED  aiiD 
aHoiueD,  ytt  tfjis  is  not  like  to  Cheyney'0  cafe ;  and 
as  to  tOc  ©bicg(oi!,  tljat  tDc  gilTuc  toas  an  immatectnl 
9ffiic,  it  teas  anftocccD,  tljat  tlje  CletDia  being  founO  fo| 
tfjc  J:i)!aiutiff,  auD  fje  OatJing;  a  5000  Declaration,  (je  0)311 
Oauc  BUgment  acca?Qiag  to  tijc  Cafe  of  folvit  ad  Diero, 
picaDcD  to  a  ruigle  i5iH,  auD  founD  foz  tfje  plaintiff,  fjc 
HjaH  Oaue  3!utJQ:mcnt  j  tDoiujl)  if  in  fucfj  Cafe,  tOe  aet. 
DiS  (j.io  been  fo?  tOe  Defencant,  t&ece  fljall  be  a  Replea- 
der ^  but  per  Holt  Chief  luftice,  tfje  311UC  becc  i.S  quite 
tfjioiigljout  immatecin!,  anD  tijere  ougljt  to  be  0  Replea- 
der ;  anu  it  fecmctj  to  him,  tijat  tbe  22Io?ti0  in  tbis  Cafe, 
Si  vita  tarn  diu  viveret,  U)cce  oUD  ano  infenfible,  anu 
tljat  be  migijt  baue  Dcciatco  upon  a  Demife  fo?  a  ^ear 
cmain. 

Brook  a^id  Ellis. 

15.  TERROR  upon  a  JuSpientin  C.  B,  inbcce  jmy. 

JlL  tnent  toa0  qiMen  againft  Green  and  his  Wife, 

anU  Brook  and  his  Wife  ;  anD  a  Scire  facias,  anD  Inquiry 

gcanteD  upon  a  €)U!5genion,  tbat  tbe  DcfenDants  being 
C!t:ecuto?0,  baD  tuadeo  ^  anD  tbe  Sljeriff  retttcneD,  tbat 
Brook  and  his  Wife  devaftaverunt ;  but  ap  to  Green  and 
his  Wife  notbtng  is  faiD  ^  anD  upon  tljig  3I«Dfl:ment  10 

ffttten  agatnft  Green  and  his  Wife,  de  bonis  teflratoris, 
anD  ajainft  Brook  and  his  Wife,  de  bonis  teftatoris  Ci  tan- 
tum,  fi  non,  de  bonis  propriis  ;  upon  tDbiCb  Error  is 
b^oaryOt  anD  nfligncD,  tbat  notbfuij  bang  returneD  ag  to 
Green  nuD  l)is  Wife,  tbc  JuDtjmcnt  16  tjtben  toltOout 
2:(Ilaccant  ^  ann  tbe  {ICIrit  not  being  f^ecuteo  accojDing 
to  tbc  ©USgCfiion  of  it,  toljicb  i^  of  n  joint  Devaftavir, 
anD  tbc  RctUtn  bciniy  Onlp  of  a  Devaftavit  fap  Brook  anD 

m  Wife,  tbi0  is  a  uotD  Return  ;  as  a  Oerbict  i&  tioio. 
Uibicb  finDS  but  pact  of  tbe  :jffHe,  anD  faps  notbing  as 
to  tbc  EcfiDue  ^  anD  tbouiyb  it  Vam  obieaeo,  tbat  tbis  is 
a  S^ifcctucn  aiDCD  bp  tbe  Statute  of  Jeofails,  nnD  I  Cr 
Eyres  anD  Taimton'g  Cafc,  auD  otbcc  Cafe0  citeD  to 
tbis  purpcfc,  pet  tbe  Court  feenuo  econtra,  anD  tbat 
tbcre  \ras  no  Q'Oacrant  to  gibe  Jutitjmcnt  upon  tbiS  Ee= 
tucH  agiainfl  Green  anD  Dijj  vv'fe ;  anD  tbercfo^  tbe  juDg. 

D  d  d  d  2  ment 
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niEut  agntuft  tOcni  not  gooO  ^  alfo  per  Curiam,  tljrrc  luas 
n  Difcontinuance,  fo?  tljcie  10  HO  Continuance  cnticD, 

from  Mich.  4   lac.  tO   Hill,   i  Will.  &   Mar.  f02  tOouoO 

tlje  statute  aim  tlje  Difcontimmncc  of  tijc  ^cim,  nnn 
fupplt£0  it,  pet  tDe  patty  Mmi  t(je  ^mn  is  conttnum 
bj)  t!)e  statute,  ougbt  to  enter  Ijis  Continuance©  ^  iino 
fo?  Default  of  it,  tOe  action  i0  DifcontinueD.  Dyer  210. 
Br.  Attachment. 

St.  Leiger  and  Pope. 

i6.|~^EBT  upon  an  ©bligation  fo?  107  I.  los.  anti 

LI  Declateis  tfjat  tlje  Defcntiant  bp  l)t0  ©Dligation, 

&c.  became  bOUnO  to  Dim,  in  cent,  nummis  aureis,  vocat. 

Guineas,  attingent.  ad  valorem  107  1.   10  s.  upon  €)pfl'  it 

nppeareD,  t()at  tbe  ConDition  tons  upon  a  Wager,  upon 
plaping  at  Back-Gammon ;  tf)e  Dctetniination  of  tobicb 

C^Oagcr,  tnag  tefetteD  to  tljC  Groom- Porter,  &  fi  tfje  Groom- 
Porter,  &c.  t()etE  ma  a  Demutccc  to  tlje  Dcclaiation, 
nnn  atJiuCBco  fo?  tljc  plaintiff^  upon  tuljicb  (Etto?  inajs 
b?ougl)t,  anD  it  toas  obiectcB  •,  l  irft,  Cljat  tljete  10  a  m-- 
tiance  bettoeeu  tlje  Count  and  tl)e  ©bligation,  tlje  De^ 
mann  being  of  107  1.  10  s.  nnn  tue  Obligation  and  Cou' 
Hition,  tlje  tDbiclj  10  niaue  bp  tljc  ©per  part  of  tljc  De- 
claration, iss  but  100  Guineas,  tlje  tiiljiclj  are  not  coineti 
but  fo?  20  s.  ano  iialuable  onlp  at  tbat  Kate,  at  tlje 
<^int,  anD  tbat  tnljiclj  tbcp  paCs  fo?  in  CratRck  abobs 
20  s.  i0  not  a$  tljep  ace  ijalueU  no  a  Coin  in  Laiu,  but 
onlp  bp  Confent  5  anD  tbetefo^e  tljc  Court  ougljt  to  ac^ 
Ccpt  anD  lUDge  tljem  onlp  at  20  s.    Secondly,   git  luos 
faiD,  tbat  if  tbiiS  be  not  a  Oariiincc,  pet  tbe  DcfenDant 
bauing  pleaDcDin  "Bar  of  tlje  asion,  tlje  stat.  of  Gaming, 
tbe  plaintiff  10  bacccD  by  tbi0  Statute,  anD  tlje  DefenDant 
map  in  fucb  Cafe  after  againft  W  ouin  DecD,  it  being  a 
DecD  againft  tbe  Statute,  a0  i0  ufnallp  Done  in  tljc  Cafe 
of  a  T5onD  againft  tljc  Statute  of  Symony,  Ufury,  She- 
riffs Bonds,  &c.  tbe  U)biCb  luas!  agtecD  ^  but  faiD  per  Cu- 
riam, tljat  tlji0  recni0  not  to  be  luitbin  tbe  Statute  of 
Gaming,  fo?  it  uias  onlp  a  Clucftion  collateral  to  tbe 
(©ame,  refctrcD  to  tbe  jiiiDgnient  of  anotber  ^  anD  tbongb 
nianpCafe0  upon  tljis  gitatutc  mete  citcD,  as  tlje  Cafe 
4  of 
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of  Serjeant  Pheafant's  Son,  faiO  to  &E  aOfUOffCO  bp  Hale 
Chief  {uftice,  iDljicf)  toas,  Cfjat  if  ^ea  meet,  aiiD  pinp, 
fliiti  one  lofcjj  80 1.  aiiD  tljep  Dffiff,  nnn  mafee  a  mm  ap- 
pointment to  meet  agafn  tU)o  0?  tljjce  Dnps  after,  ano 
t[)C!i  DC  lofes  80 1.  mo2c,  tijat  tins  f0  ^onep  loft  tultljin 

tljz  Statute  of  t^iimtno;,  as  Money  loft  at  one  and  the 
fame  Meeting  ;  anti   Holt  Chief  juftice  CftetJ  a  Cafe  an= 

lunijeD  bp  Hale,  in  toOiclj  Oe  toiis  Counfel,  luljiclj  Uja0,  JJEUio 
e0m  matje  a  Do?fc=matcIj  betiueen  tuio  |)O2fe0,  to  rim 
font  cheats  fo?  40  1.  a  Cpeat,  ann  tbe  Coiirfc  foj  !oo  I. 
ano  foi  e\)crp  Cpeat  a  federal  OBonti  tons  Gi^f"^  ''"O  t()? 
i!)eat0  tacrc  not  to  be  run  touetljer,  but  one  l|)eat  in  one 
^ontl),  antj  another  in  auotljer,  anU  tlje  Coutfe  at  nno= 
tijer  Cime  ^  pet  tljouslj  tljcrc  lucre  fcDcral  'Bontis,  ana 
tfje  ^ms  to  be  run  at  feucral  Cime0,  ana  no  €)um  by 
it  felf  abotje  100  1.  yet  bcinp;  matie  all  at  tbc  fame  Cime, 
tfji0  VDa0  atJjuafferi  to  be  toitbtn  tlje  statute ;  a0  to  tOe 
eiarinnce,  Holt  Chief  juftice  faiU,  tbat  toljere  m  mjm 
UemanDeo  i0  current  €oin,  tljerc  tbe  Cfjinff  it  felf  ougbt 
to  be  aemanaea,  ana  not  tbe  dlalue;  anH  tlje  Count 
ouffljt  to  be  ill  tijc  Debet  &  Detinet ;  but  toljere  a  JFo^eiffu 
Coin  i0  nemanaeo,  tljcre  it  ousbt  to  be  in  tbe  Detinet, 
ana  tbep  map  count  to  tbe  aaUie  ^  but  of  t^e  Coin  of 
tbe  Ecalm  tljep  ouffljt  to  take  Notice,  mbat  aaUte  it 
bears,  auo  to  tljat  ^aUie  it  ougbt  to  be  ocmanocri  5  n& 

in  tlji0  Cafe,  100  nummi  aurei,  vocat.  Guineas,  valoris 
vigint.  unius  folid.  &  4  d.  fo|  to  tOi0  C3alue  tbcp  toere 
coineD  at  tlje  i?9int,  luIjiclj  i0  tljeir  legal  dlalue,  anD 
tberefojc  tijeir  proper  Denomination  id  20  Shilling  Pieces 
of  Gold,  vocat.  Guineas  ^  ano  tl)erefo?e  00  it  reem0,  if  a 

£0ai\  be  inOiCtca  for  coining  Guineas,  it  iDOUlO  UOt  be 
5000,  but  it  ougljt  to  be  20 Shilling  Pieces  of  Gold,  vocat. 
Guineas  ,  ana  tbC  Cafe  of  Fentril  ana  Harris  Derfu$  Ber- 

rovv,  U)a0  citea  to  be  latclp  aoiuagca,  uibere  tlje  Court 

IjCia  upon  an  A6lton  on  the  Cafe,  tbat  tljE?  COUia  not  ftt- 
Utcinllp  take  x^otice  of  ^Suineas  to  be  current  at  mo?c 
tijan  20  s.  ano  tljat  all  aboDe  is  bp  Confcnt  ^  Draper  ana 

Raftell,  Yelv.  80.  Raftell's  Entries  158.  flua  man?  Otljcr 
CafC0  lucre  CitCO.    Curia  advifire  vult. 
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l^he  King  and  Larwood. 


I-  »^  i  "^  H I S  tnaS  an  Information,  toFjiClj  (!)EU)0,  tfjat 
tfie  City  of  Norwich  is  an  auctent  Citp,  auD 
tbat  Hen.  4.  bp  1)10  Cftattec  grantcD,  tbat  tlje 
^apo?,  aiDctmen,  anD  €(tl?cn0,  ntigbt  elect 
two  to  bz  Sheriffs  of  tDc  faiD  Citp,  &c.  anD  tuat  aftec 
t[)i0,  Charles  II.  in  t&c  i8th  ^cac  of  Di0  Ecign,  by  bis 
€f)artcc  grantetj,  tfjat  tfje  ^apo?  auD  aiOctmcn  niiffljt 
clea  one  Sheriff,  anD  tlje  €itf?en!3  niigljt  elea  anotfjec  ? 
antj  tben  fap0  tfjat  tbe  DefcuDaut  ms  clcaeD  to  be  Sheriff 
of  the  City,  anO  tljat  l)c  tefufeD  to  be  ftoo?n,  0?  to  take 
tijis  €)fRce  upon  &(m,  &c.  tlje  Defcnoant  pleans  t&e  Sta- 
tute of  15  Car.  2.  for  regulating  of  Corporations,  &c. 
tDitO  Averment,  tijat  Ije  Ijnii  fulifccibeD  tDc  Dcclacation, 
anu  talten  tbe  ©atDja!  appointcD  tp  tijc  statute  of  i  Win. 
&  Mar.  tDe  Attorney  replies,  t^at  De  cnijljt  to  IjaDe  taken 
tbe  Siactamcnt,  &c.  tljc  DefenDant  re|oin0,  anD  fljeiug 
tbat  be  10  a  Proteftant  DifTenter,  anD  pleat0  tbf  Statute  of 
I  Will.  &  Mar.   to  toljiCb  tbe  Attorney  demurs  ;  anD  tijis 

Cafe  bauing  been  feUetal  ta:iiiie0  argueu  at  tbc  "Bar,  tijr 
Court  p;a\3£  9:UDS^n]Cnt,  feriatim,  fcil.  S.  Eyres  Jnftice  to? 
tbc  DcfcnDant,  anO  G.  Eyres  Juftice,  anD  licit  Cbiel' 
Juftice  fo?  tbe  Iplamtlff^  anD  S.  tyres  fiiftice  faiD,  tOat 
tbe  Statute  of  I  Will.  &  Mar.  10  a  palliate  aa,  t()C  iDbicO 
U)a0  iiffCCCD  tp  tlje  OtbCC  ttoO.     Serondly,  Cbat  tbc  faiD 

aa 

4 


Term.  Hiii.  6  Will.  3.  R.  B.  575 

93  not  being  pIcnDeD  in  13ai:,  tl3ep  coulD  not  tnUc  JQotlcc 
Of  it,  tljousb  it  is  mcntioueo  in  tlje  Averment.  Thirdly, 
Cljat  tljo  picaDlnff  of  it  in  t!je  UcioinUec,  10  a  Depar- 
ture i  all  tijijs  u:as  asrcco  to  bj)  tfje  otljecs!  5  nno  tfjcii 
Sam.  Eyres  Juftice  TaiD,  tbat  Firft,  CljE  €IeCtion  UiaS  HOC 
0000.  Secondly,  Cljat  t(je  Bar  (s  a  gooH  Ciccufe,  ailD 
container!  fiifficicnt  ^ittci:  ta  cccmpt  tljc  Defenoant? 
iJje  €lcaion  luaa  not  gooD,  becaiife  bp  tbe  Cljaitcc  of 
Hen.  4.  tfjE  Clcaiou  ts  UcftcD  \\\  tljc  Citijcns,  ano  tfjc 
Defenoant  teas  efeacD  bp  tijc  09<3po?  anD  aiDccmen  5  ann 
tOoug;&  t!ji0  teas  acco^Ding  to  tOe  CIjAttet:  of  Car.  2.  pec 
t[ji0  COnctec  cannot  ocDcrt  a  Eigbt,  tofjicb  10  belfco  ana 
fcttlcn  ill  tfjc  Corporation,  ano  all  tlje  Citizens  bp  tbc 
Cbattcc  of  Hen  4.  anO  tljctefore  tbe  Eigljt  of  €icftioit 
rca0  in  tbe  Citi?en0,  accoiDino;  to  tlje  eCljactec  of  Hen.  4. 
nnD  tljercfore  tlje  election  10  Doio.  Secondly,  "Bccaufe 
t\)z  Dcfiffn  of  tbe  aa  tons  to  pretient  ^en  Difaafecteo  ta 
tf)e  ^©obcrnment  to  baue  ©ffice;3,  aiiD  bp  it  fiicb  lubo  IjaDc 
not  taken  tlje  @)acramcnt  ace  incapable ;  tbe  tobiclj  i0  a 
iPunilbnicnt  of  it  fclf,  nnD  tfjetefore  tbe  l:3actp  ajall  not 

be  putufljcO  again.  Nemo  bis  punitur  pro  eodem  delido; 

antJ  \3i\mz  a  statute  inairts  a  l^cnaltp,  tbe  l^actp  fljalt 

not  be  fincD  ;  anD  \\Z  citcD  tbe  Cafe  of  the  Mayor  and 
Goodmen  of  Guilford  verf.  Clerk,  in  Debt  Upon  a  "Bp* 
laU),  tobicb  inflictcD  20 1.  l^cnaltp  fo?  not  accepting  tbe 
©ffice  of  '^;\^<i}  5  anD  tbe  DefenDant  pleaDeD  tbe  Statute 
of  I  ^  Car.  2.  &c.  anD  aDiiiDgcD  fo?  tbe  Dcfenoant  5  tbe 
tbijicb  G.  Eyres  Juftice  faiD  U)a0  aD|nDgeD  upon  tbe  Sta- 
tute of   I  Will. '8c  Mar.  anD  S.   Eyres  Juftice  DenieD  it, 

ano  faiD,  tbnt  Ije  OaD  feea  tbe  Eecojo,  Vide  2  Venr. 
247. 

G.  Eyres  Juftice  ecoiitra,  anD  Holt  Chief  Juftice  like- 
wife,  anD  tbepfaio,  tbe  intent  of  tlje  Aa  of  i^  Car.  2. 
tBa0  not  to  exempt  anp  ^m  fconi  fecbino:  tbe  fiiing,  tbe 
lubicb  be  ton0  bouno  to  Do  bp  tbe  Common  laui,  o?  ta 
ffiljc  €afe  0?  jfaoouc  to  DtlTenteiS,  but  tatbec  to  Diaui 
tbcm  to  a  Ecconciliation  toltb  tbe  Cburcb,  as  a  CCIap  ta 
renDcr  tbeni  capable  of  ©fflccs  i\\  tbe  »©oUernment  i  tbis 
toa0  tbe  Dcfign  of  tbe  !3rt  i  auD  tnben  bp  tbe  lain,  eiiecp 
(?9an  10  oblijjcD  to  obep  anD  fecue  tbe  'iMw^^  anD  alfo  be= 
fore  tbe  Eeformation,  anD  at  tbi0  Dop,  cUerp  93aa  is 
lihetoife  obllgeD  to  tecciue  tDc  ^acctimcnt  once  iw  tbe 

?3eac 
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^Car  ad  minimum  ;  (f  tljE  ]pUii  ill  tljl'0  Cnfc  10  QOOU,  a 
^m  fljnll  be  crctifco  fo?  not  fcilnmj  tijc  liliiff,  luljiclj  10 
one  ©ffcncc,  fo?  not  rEcciUing  iljc  ©nccamcnt  ujitljin  tbe 
^rnr,  n0  Ijc  ougfjt  bp  laU),  tuljtc!)  I0  anotljet  Offence  5 
nnu  fo  one  ©ffcnce  fljall  be  ctcufcD  bp  anotljcr,  tfjc  tuDiclj 
it  cannot  be  imactiub,  tbat  an  i.^rt  of  parliament  cUec 
intfnbcD  :  3lfo  tlje  lato  tioc0  not  nDmit  a  Q^au  to  btfablc 
Ijimfcif,  oi  to  pIcaD  tijat  (je  10  Non  compos,  a0  Beverley'0 
Cafe,  4  Rep.  but  U  upon  Not  guilty,  &c.  (t  appcar0  iit 
Cbibence,  tbat  be  10  Non  compos,  it  luoulb  bz  otDettuife, 
tijfte  tlje  lattJ  luill  emife  bim,  but  be  fbnll  not  etcufc  01 
Difable  bttiifcif ;  but  it  ba0  been  objcrtcD,  «)uppofe  tbat  a 
i^an  10  bifab'.cD  bp  a  3IiiD0niEnt  agalnft  bini,  map  not  fje 
crcufe  bimfclf  f  anO  per  Holt  Chief  Juftice,  in  fucfj  Cafe 
be  map,  fOJ   judicium  redditur  in  invitum  ;  but  if  it  be 

fucb  a  juDgtiicnt,  toblcb  be  migljt  rcmobc  ijtmfelf,  a0  a 

Sentence  of  Excommunication,  in  fuclj  Cafe  it  IDOUID  not 

ercufc  Dim  ^  ano  fo?  tb!0  he  cttto  @ir  John  Read'0  Cafe, 
nnD  he  falD,  tbat  tbc  Dcfijjn  of  13  Car.  2.  anO  of  25 
Car.  2.  i0  tljc  fame,  tbe  one  to  rvclutie  DifTenters,  nno  tbe 
otber  to  eicUiDe  Papifts;  ano  it  nebct  ba0  been  tbouijbt, 
tbat  if  a  SBan  tuoulD  not  qunlifp  bimfclf,  tbat  it  tea©  an 
Crcufe  tottbin  tb^  25  Car.  2.  ano  Holt  chief  Juftice  faiD, 
tbat  tljere  ncbcr  tDa0  anp  DIRinction  bcttueen  DiHenters, 
till  aftcttbc  Statute  of  I  Will.  &  Mar,  fo?  before,  tbe  Li- 
turgy bcinff  fettlco  bp  ^3  of  patiiamcnt,  it  tDa0  tbcugbt, 
tbat  notbfng  1030  containeb  in  (t,  but  tobat  luoultj  be  i:c= 
ceiuco  bp  all,  anO  tbofe  tobo  nilTcntcD  toete  calico  DifTen- 
ters generally,  iDitbout  tbC  Dlflinctlon  Of  Proteftant  Dif- 
fenters  :  9tl0  they  faid,  tbat  tbcp  tUOUlO  not  Dclibec  anp 
SDpinion  upon  tbe  Statute  of  i  Win.  &  Mar.  but  aomit= 
tino:,  tbat  tbi0  moulO  ercufe  Proteftant  Diflenters,  pet  be 
cugbt  to  baUe  plcaocO  it  in  Bar :  9no  a0  to  tbe  fecond 
Point,  fcil.  tbe  Clcaion,  they  faid,  tbat  tbe  J^apo?,  91. 
tirrmen,  anO  Citi5en0,  babtnix  tbe  election  of  tbc  @be-- 
riff0  in  tbem.  tbcp  mi^bt  bp  Confent  alta-  tbc  Qjanncr 
of  tlje  Cleaion,  ano  tbeic  acceptance  of  tbe  Cbarter  of 
Car.  2.  ano  babinff  electco  acco?Oing  to  tbe  JFo?m  p?e» 
fccibcO  in  it,  is  an  Cliiocnce  of  fucb  Confent  ^  ano  tberc' 
foje  tbousb  tbc  Cljactcc  of  tbc  l^iniy  map  not  alter  tbe 
{fanner  ucffcO  ano  fcttleO  bp  tbe  Cbarter  of  Hen.  4.  pet 
if  tbcp  accept  fucb  a  Cbattcr,  ano  confent  to  it,  ano  act 
3  in 
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in  Confo?niit|?  to  (t,  aiiTi  acquiefcc  unDec  it,  fucfj  COar* 
tec  IS  n;ooD,  ano  tljiis  ©ubmimon  anD  Confo?m(tp  fljall 
U  an  (iumicz  of  tOcic  Confcnt  5  anD  tljecefo^e  t&e  C* 
lection  is  gooD  ^  ann  Holt  chief  Juftice  faiD,  tljat  fo? 
tfjittp  j^cars  anu  mo?c,  it  ftati  been  altoaps  tlje  Optuiott 
of  s©cit  leacneD  in  tlje  ipiofcffion,  t&at  tlje  Statute  of 
13  Car.  2.  DiO  not  CjCCtUpt  Diflenters,  anU  t&Gj)  Ijaue  al= 
toai^S  ftlbmitteD  to  JfincS  in  London,  aim  Norwich  alfo  5 
anO  he  eonClUUCD  tUitD  Judgment  for  the  King. 


E  e  e  e  Term. 
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CrosbyV  Cafe. 

I.  ^""^  ROSBY  htm  tnDiaco  of  ipt'gfj  Creafott,  fo? 
f  Defiffninij  to  tict()?one  tU  'f^m-,  a"H  to  incite 

^  J  Lewis  the  French  King  to  (liUtlDe  tljtS  UinS' 
^^-^  Uom  ;  upon  CDftience,  Aaron  Smith  beiUff 
p?omiceli  to  p^otie  a  l^apec  founo  in  tlje  pocket  of  t(je 
P?ifonec,  to  be  bi0  pjopcc  mntiwQ,  aiiD  otniicti  bp  Ijtm 
to  be  to  ^  tljc  Ip^ifonet  cjCccptcD  to  tbe  Ccflimonp  of 
Smith,  becaufc  fje  (jaO  been  fet  in  t(je  J3((Io?p,  nno  f)z  p?a« 
micEtJ  tlje  Eecojti,  bp  toljiclj  I'litijjment  is  giUcn  afyainrt 
Ijtm.  tljat  Ije  fljall  be  fct  in  tfje  pii!o?p,  &c.  ano  tlje  Crime 
toa0,  fo?  preparing  certain  3lnf!ru.tions  fo?  Stephen  Col- 
ledge,  mbo  tuas  arraigneo  ano  trico  fo?  Oigb  Creafon,  to 
be  ufED  bp  \m  upon  m  dial,  in  toljiclj  mere  fcanDalctis! 
nno  reflcctinfy  Cjcp^ciRon^,  but  tl;e  Jnftructlons  ncUcc 
mere  DeliiiereD  ^  ann  to  tijis  Ipoint  tfje  l^^ifoner  uefireD 
Counfcl,  toljiclj  tuag  grantcD,  anD  Winnlngton  alTtpeD 
Counfel  foi  fjim  :  3t  tnas  faio  bp  tfje  Counfel  fo?  tfje 
liing,  tljat  it  ijs  tDe  Crime  tobtcfj  mnbes  Ijtm  infamous, 
anti  not  t&e  Jungment,  anu  tljat  tlje  Jutijjment  uias  gt- 
Jien  fo?  a  Crime,  tuliicl)  DiD  not  DeferDe  anp  fuclj  3IuDq:' 
nient,  if  it  tuas  anp  Crime  at  all,  tljc  Jinffrusions  not 
being  teliueteti  -,  anti  tljct:Efo?e  Ije  bas  not  loll  liberam  le- 
gem :  3t  toas  anfuiereD,  tljat  tlje  JutJgment  being  an  in- 
famous Jutjgmcnt,  onu  being  in  JFojcc,  it  is  not  to  be 
objectcD,  tbat  tlje  JuDgment  teas  not  proportionable  to 
tbe  Crime,  till  it  be  rcDcrfED ;  but  Holt  Chief  juftice  put 
t&em  in  g^ino  of  tlje  living's  IpatDon,  toljicD  Ijc  fair>  bau 
«  giucn 
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ffiucn  Oim  a  ncto  Cccoit,  00  in  Cafe  (je  Oao  been  attainted 
of  Jfelonp,  01  Cteafon  ^  novo  ije  map  not  be  a  COitnefs  5 
but  if  tfje  i^ino;  paiDon  litm,  Ijc  map  be  a  fiBitnefsi,  fo? 
iiouj  tlje  lining;  lja0  n;(Den  fjini  a  neU)  CreUit  ^  anO  he  faid, 
if  f)c  be  conutrt  of  l^cciutp  aiio  paraoneD,  fje  map  be  a 
2:Oitncr0,  anH  fo  ije  ©as  fU)o?ii  ^  but  he  faid,  tijat  if  tlje 
l.i)atoon  fjau  not  been  in  tfje  Cafe,  fje  tooulo  not  fap  tuljat 
Ijao  been  tOe  Coiifequcnce  ^  but  S.  Eyres  Juftice  faio,  t&at 
be  bau  altuapp  tbougbt,  tbat  it  is  tOe  Crime  tnljicb  mafecs 

a  ^an  infamous  5  ideo  quarre ;   but  Holt  Chief  Juftice 

toasj  cleat,  tbat  tbe  l^acuon  bao  rcf[o?e9  bt»"  ad  liberam 
legem,  auD  tbat  be  ouffbt  to  be  a  2Iiitncf?i ;  anti  Compa- 
rifon  of  fjanOQ  in  tbts  Cafe  teas  belD  not  to  be  gooD 
C/tiiuencc,  ciccept  tbe  l^apeco  ace  fount)  in  tbe  CuKoDp  of 
tbe  pecfon  ^  but  lubete  in  tlje  Caftobp  of  anotbet:,  it  10 
not  Cbioence. 


Anonym  us. 

2.  A  T  Guildhall  in  an  Sffion  upon  tbe  Cafe,  fo?  {^o- 
t\  nep  teccibeo  bp  tbe  Defenoant,  fo?  tbe  afe  of  tije 
ipiaintiff,  tbe  Cbtoencc  tea©,  tbat  tbe  Dcfcnoant  iua0 
iapp?entice  to  tbe  l^laintiff,  anb  tb(0  toa0  fo?  ©crbice  Done 
in  a  €)bip  of  tbe  tAin^  0,  Ductng  tbe  9pp?cnttccfl)iP  h  ann 
tbe  3niJcntuce0  of  3pp?ent(cell)tp  beinn;  p?oDuceb  to  p?obe 
tbe  Defenbant  app?entice  to  tlje  plaintiff,  it  tDa0  inQden 
tbat  tbe  CpantJ  of  tbe  DefenDant  ougbt  to  be  p?obeD  ^  to 
tDljtcb  Holt  Chief  Juftice  agceeo,  unlef0  tbe  31nOenture  be 
rnrolteo. 


E  e  e  e  z  Term, 
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The  King  and  Kemp ;  de^vant. 

I,  If  diogmcnt  tDa0  giljen  in  tljts  Cafe  bp  Eyres,  auD 
Holt  Chief  Juftice,  tljcp  oiilp  bcinff  ill  Court  5 
G.  Eyres  bemfl:  Dean,  anD  Juftice  Gregory  abfeiit  5 
anD  Holt  Chief  juftice  faiD,  tlje  <S5?ant  in  Clue^ 
ftton  nepciiDg  upon  tbe  aalitiitp  of  tlje  ©laut  to  Fryer, 
fo?  if  tljis  be  not  gooD,  tben  tbc  fubfequcnt  (Slants  ace 
not  goon  5  fo?  tben  tbe  l^inij  Uiouio  be  neccibctJ  in  W 
©?ant ;  fo?  Die  intent  ttias  onip  to  gtant  an  Office  upon 
tbe  Detccmination  of  a  p?io?  ^£)?ant,  anO  not  to  grant  an 
©fficc  immediate :  <Mi  30  to  tubat  bas  been  objcrteD,  tbat 
tbc  <^?ant  to  Fryer  i0  DoiD,  it  bctuff  to  commence  upon 
tbe  jro?fcituce  c?  ©urtrnbcc  of  M.  tbe  lubicb  is  an  im= 
poflibfe  oacffinnino:-,  fo?  M.  ba\)inQ;  but  an  Cffate  at  ^Iill, 
be  couin  not  furrentier  it,  fo?  an  Cftate  at  caill  cannot 
be  furtenDjeo,  but  lubcn  tbe  one  15artp  ajjcccs  to  Depart 
iDitb  bi0  senate,  anD  tbc  otljec  to  accept  it ;  tbi0  amounts 

to  a  Determination  of  their  Wills,  but  not  to  a  Surren- 
der ;  anD  fo  in  tbc  Cafe  of  a  forfeiture,  an  (Si!ate  at 
221111  cannot  be  fo?fciteD,  but  tbc  act  Vcbicb  UjouIO  aniotmt 
to  a  jFo?feiture,  amounts  alfo  to  a  Determination  of  W 
dlill^  anD  fo  it  (ball  be  crpounDeD,  anD  no  aobantaffe 
(ball  be  talten  of  it,  bp  Cllap  of  Cntrp  0?  ©cifure,  a0 
fo?  a  jro?felturc  ^  anD  tb(0  toao  alioiueD  to  be  (0  in  tbe  Cafe 
of  a  common  ipecfon  ^  but  per  Holt  Chief  Juftice,  in  tbe 
Cafe  of  tbe  Jliinnr,  it  i0  otbcrtoife  ^  anD  be  tobo  ba0  an 
SDfiSce  at  tbc  um  of  tbe  ^m,  W  (t  not  at  tije  mm 
2  of 
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of  bot&  patt(c0,  00  it  is  bct\»ccn  common  l^ccfono, 
but  m  mill  id  t|)c  mm  of  t&e  i^inor ,  ano  m  Bub-- 
ittt  cannot  Dctccmmc  l)i£i  €0111  tuitljout  tDe  pccmilTion  of 
tDe  j[^in0  ^  anD  tljccefoje  t[)ougb  in  tlje  Cafe  of  a  com< 
mon  pcrfon,  Ccnant  at  OUill  cannot  rutccnoec,  pet  Ce-- 
nant  at  mm  of  tbe  l^ing  map  futrentJci:,  anD  tljere  ougljt 
to  bz  a  COill  of  tlje  l^inff  Oeclaceo  unDec  tlje  Great  Seal, 
t&at  fje  accepts  bis  ©urcenocc,  otljcctoife  Ije  is  finable, 
if  be  furceafcs  to  cjcecute  bis  ©iRce  Uiitbout  fucb  Dif= 
cbatrge  ^  anD  it  toas  fo  Done  in  tbe  Cafe  of  Hide  and 

Hale,  Chief   juftices  of   the  King's   Bench,    tobO  aSUdllp 

fntrenDjeD  tbeic  Offices  of  Chief  (uftice,  anD  baD  a  Dtf' 
cbarije  unDct  tbe  Great  Seal ;  and  tbcrefo?e  tbe  ©fficc  in 
tbe  cafe  of  tbe  li^tno:  map  be  DctecmineD  bp  ©ucceaDec, 
nnD  a  <iD^int  to  commence  upon  fucb  Determination  is 
gooD ;  fo  alfo  in  Cafe  of  jFojfcttnce,  tbe  jC\lng  miijbt 
take  9Dbantnge  of  nn  M  lubicb  amounts  to  a  jro?fciture 
bp  map  of  Inquifition,  anD  fcifc  tbe  ©ffice  upon  fucb 
Scatter  of  Eeco?D  founD,  luitbout  a  Determination  of 
bis  ailiU  ^  ano  tbis  fo?  manp  lueigbtp  Keafons,  as  to 
p^eljent  tbe  €)ollicitat(oii  of  otbecs  foj  tbe  ©Ifice,  &c. 
fo?  be  map  far,  tbat  be  tuoulD  not  Determine  biS  mill, 
as  long  as  tbe  j^crfon  Demeans  bimfclf  as  be  ougbt  5 
but  If  it  be  founD  bp  Jinquifition  on  EecojD,  tbat  be  bao 
fojfeiteD  bis  ©ffice,  tben  be  idouID  fcife  it  as  forfeit,  as 
be  migbt  bp  tbe  lata  ^  anD  tberefo?e  tbougb  be  agreeo, 
tbat  a  jfD?fetture  coulo  not  be  in  tbe  Cafe  of  an  ©iRce 
at  mm  of  a  common  l!5erfon,  pet  in  tbe  Cafe  of  tbe 
ming  tbere  migbt  ^  but  if  tbe  ©tlice  cannot  be  DetetmtneD 
bp  JFo?feitm'e  0?  €»utrenDer,  pet  it  \3)oulD  certatnlp  Deter-- 
nunc  bp  Dcatb ;  anD  be  ojD  not  fee  anp  Ecafon,  tut  tbat 
as  be  migbt  fcife  tbe  f)(5ce,  0?  Determine  bis  mm,  ana 
grant  it  During  tbe  life  of  M.  but  tbat  a  *55?ant  of  tbis 
€)f!ice  after  tbe  Deatb  of  M.  idouID  be  gooD  ^  fo?  tbis 
being  an  ©ffice  in  tbe  Croton  to  grant,  anD  not  bring 
an  ©ifice  of  \i3bicb  anp  (gttate  in  j?ee  is  in  EiTe,  but 
uetolp  gcanteo ;  tbis  map  be  grantcD  to  commence  in  fn- 

turo,  anD  to  rife  anD  fall,  auD  tO  be  in  elTe,  auD  not  in 
efle,  as  luell  as  a  Ecnt  map,  lubicb  map  be  fo  grantea 
icoitbout  dueition  ;  anD  tbis  is  not  againff  anp  Eule  in 
lab),  as  it  tuoulD  in  Cafe  of  lanDjES  0?  Cbings,  lobiclj 
pafsJ  bp  liucirp  01  j^atent,  au  Barwick's  Cafe,  5  Coke 

Rep. 
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Rep.  &c.  fo  jiitJgmEut  toaj3  giUcn  fo?  tfte  Defetiuant, 
tljat  tljE  patent  is  gootJ. 

Stevens  j«.^  Squire. 

2.  np  H  E  DefenUflnt  plcaDg  a  ipica  of  l^^iut'leffc,  as 
1  Clcrlt  to  one  of  tl)c  p?otl)onotaric0  (11  tijts 
<3f^anner  5  &  prsdia.  Def.  dicit,  isjitljout  faping  Venit  & 
dicit,  0?  making  any  Defence,  anD  dicit  toltljOtlt  venit 
miijljt  be  ore  tenus,  &c.  non  allocatur,  Oe  being  in  Cufto- 
dia  mar.   anD  Mo^t  nnOtllCC  Dap  of  Continuance  ;    l)Ut 

if  it  U)a0  nt  anotbec  Dap  of  Continuance,  aftec  tOe  Dap 

of  Appearance,  it  CUgbt  to  b€  venit  &  dicit;  bllt  f0| 
tOC  Want  of  Defence,  tl)E  Court  DiD  not  fccm  to  tcgatD 
it  ^  ano  in  t\K  Catc  of  Keckwith  anD  Wheeley  tbt0  €:crm, 
U-bcrc  tbE  Dcfentiant  plraucti  fiis  p^iuilcrje  as  an  atto?. 

ncp  of  C.  B.  anD  niatie  no  Defence  ;    Holt  Chief  Juftice 

fniD,  it  ms  a  Cbip  in  poKifJje  •■,  ann  he  faid  in  tbis 
Caff,  tbat  if  a  Prothonotary,  r?  otIjEi:  iDbo  is  a  perfon 
pnuiirffED  by  Record,  pleati  bis  p?{^i!ffff,  anD  b^injy  a 
Sllrit  of  Ippilcffc  attcffinQ;  it,  tbat  tbts  is  concinfiUe, 
anD  tbc  paintifF  map  not  tcaiicrfc  it  ^  but  otbcrtuife  it 
is  of  0  Cictb,  01  ^ccDant  to  fucij  ipctfou  fo  pjlUitcgcD* 

Key  and  Briggs. 

5.  IN  an  3Sion  upon  tbc  Cafe  againlf  Briggs  the  Mar- 

J  (hal,  tbe  paintiff  DECfarcD,  tbat  be  baD  commenceD 

an  section  againft  A.  B.  anD  tbat  be  ^as  committeD  to 

tbe  CuftoDp  of  tbc  DefenDant,  anD  tbat  be  being:  Prifo- 

narius   in  Cuftodia    did.  Defendentis,    tbe  Plaintiff  ob' 

taineD  a  UnDgment  againl!  bini,  anD  tbat  be  intcnoino:  to 
cbargc  btni  in  erecution,  tbe  DcfrnDant  fuffereD  bint  to 
efcape,  bp  tobicb,  &c.  upon  tbe  €biDcnce  to  fljcto  bini  in 
cuftodia,  tbcp  p?oDuceD  ano  (betoeo  tbe  Eeturn  of  an 

Habeas  Corpus,  in  \ljbicb,  inter  al',  be  luas  tCtUniED  tO  bC 
taben  ad  Tea.  of  tbe  plaintiff,  anD  to  fljcto  tbe  (Efcape, 
a  Jl^otc  cut  of  tbe  s^atlbal's  'Book  Iping  in  tbe  Office, 
in  Wtb  tbe  Surname  onlp  toitbout  anp  Cb?illian  Bame 
Uins  to^ote,  toas  f^ctun  5  ano  tDat  tlje  ipatOjal  feneto  tbat 
2  fje 
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l}e  luas  not  in  CTuffotJiJ :  %t  toa0  objcctcD,  tljat  tfjts  bc= 
ing  tDitl)Out  a  €Ij?tftian  Bame,  it  is  inccitain,  anD  it 
map  be  anp  perfon  in  tlje  (KDlo?lD  of  fncO  a  €)UtnamF, 
30  tocfl  as  th  ]*>n(on  in  CtiftoDp  at  tljc  @uit  of  tfje 
Pfanittff  5  Ijut  tl)c  ii^iiotolcDije  of  tlje  ^^arfljal  tljat  Ije  luag 
in  CuffoD?,   obUiatcD  tijat  Objection ;  tljen  it  toas  ob^ 

JCCteD,  tfjat  t!je  Count  i0,  tOat  fjC  Prifonario  in  Prifona 

■pxxd'id.  fiicb  a  Diip  exiftent.  tfje  l^laiutiff  obtainto  Judq;. 
mcnt,  anD  ttiat  tlje  plaintiff  intcnoino:  to  cfjarge  Dim, 
tbe  DcfenDant  perniitteO  ijim  to  efcapc  ^  bnt  tbe  COtncnce 
tt5a0  of  an  €fcape  before  tlje  Cime  of  tlje  Jutijymcnt  5  fa 
tfje  Count  is  of  an  Cfcapc  aftct  ^uDgment  obtamcD,  bnt 
tfie  CbiDencc  of  an  €fcape  before  tijc  Juugment,  fo  it 
to£s  not  maintain  tbe  Declaration  5  non  allocatur ;  fo?  it 
10  aJI  one  in  Cffcct ;  fo?  tbongb  after  an  (£fcape  tlje  piain^ 
tiff  cannot  c&arrye  Oim  in  Crccntion  npon  t(je  JuDgment, 
pet  fjc  migljt  p?ofecute  Ijim  to  luDgment,  as  toell  as  if  fje 
fjati  rcmalncQ  in  actual  Cuftotjp  ^  anD  tbis  9ftlon  is  not 
b^oujjbt  fo?  an  Cfcapc  after  bcino;  cljarffcD  in  Crcciition, 
but  fo?  an  €fcape  to  p?cDcnt  tlje  plaintiff  cbarjjins  Dim  5 
aiiD  tDi0  is  all  one,  be  it  faEfc?e  0?  after  fjUDgmcnt  ob= 
taincD  ^  anD  Holt  chief  Juftice  CitCD  a  Cafe  bCfo?e  Bridge- 
man  Chief  Juftice,  toOete  tDe  Count  tDa0  of  an  Cfcapc 
bp  "Baron  anD  jTcme  5  anD  tbc  ClJfDcnce  tons  of  an  €-- 
fcapE  bp  one  onlpj  pet  ruled  to  be  tbe  fame  Cfcape, 

^he  King  "verjks  Haines. 

4.  T^  H 1  s  tDa0  an  information  affainlf  tbe  Defen^ 
1    Dant,  becaufe  tljat  be  being  eleaeD  an  91Detman 
of  tDe  Citp  of  WorcefVer,  DiO  not  take  tDe  f)atD0  at  tDe 
Cime  appointeD  bp  tbe  @»tatUtCS,  [which  were  recited]  a  no 
tDat  be  acteD  as  an  3lDerman after  tDe  CimeincnrreD  luitDin 
fDbicb  be  ougDt  to  DaDe  tahen  tbe  SDatljs  5  tbis  upon  tDe 
Crial  appeareD  to  be  a  loarm  p?ofecution  fomenteD  bp  a 
Perfon  in  tbe  bidbeff  CiWl  Station,  upon  a  p?(t)ate 
Pique ;  tbe  DefenDant  baling  omitteD  to  tafee  tDe  gsa^ 
ccament  tljjce  Daps  after  tDe  Cime  p?EfcribcD  bp  tDe  9a  j 
but  upon  Botice  be  receiiJcD  tbe  8)acrament,  anD  inrenD^ 
CD  to  take  tDe  ©atDS  [De  being  a  pctfon  in  all  pointflf 
conformable,  ann   toDo  communicateo  fiequrntlp  cuetp 
^far,  auD  baD  taken  tbe  ©atbs  federal  Cinics]  at  tDe 
tic;i:t  ^cflions,  UiDicb  tuccc  to  be  IjclD  upon  tbe  i8th  Day 

of 
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of  January  .-  l)Ut  tlje  S^apo?  Uicnt  tO  London  upon  tfjC 
1 8th  Day  of  January,  ana  aDjourneu  tfje  gscflions  to  t6e 
22d  of  January  ;  iu  tijc  Interim  tfjC  DcfCIlDailt  tOOk  tbC 

©accnmcnt,  niiD  upon  tlje  15th  of  January  fie  took  tlje 
€)atb!3  in  a  ©elUone  met  de  fade,  [tOouglj  not  Icgallp 
|)clti,  fo?  luant  of  tlje  ip^rfcncc  of  tlje  99apo?  0?  Ecco?- 
Deu]  fo  tijat  Ije  niigJjt  conform  to  tDe  Diccctfon  of  tlje 
act,  as  neat  as  Ije  couin  ^  antJ  after,  bcfo?e  tDe  asd  of 
Jan.  fje  being  in  London,  ije  took  tlje  ©actament  Ijcce  in 
London,  onD  Upon  tl)c  firlf  Dap  of  tbc  Cerm,  Oc  took  • 
tlje  €)atlj0  n\  the  Couct  of  Kings  Bench  ;  but  notti)itl)= 
(tanDuig  tljig  ano  all  €)O?t0  of  @)Ubmi(non0,  toljicd  be 
coulD  make,  being  offeree,  be  toa0  p^ofccutcD  upon  an  Jn^ 
fo?niation  ^  anti  upon  tDe  Crial  a  Copp  of  tDe  'Book  of 
tDe  Cotun  ■Tlcrk  of  Worcefter,  in  UjDIcD  De  entreU  tDe 
Plaints,  nnD  tDe  Stile  of  the  Court,  &c.  tDa0  offcreD  III 
CiJinence  to  p?oUe,  tDat  be  fat  in  Court  as  a  Judge,  anD 
Deatn  a  CiDil  Caufe  after  tDe  i8th  of  January,  toDlcft 
lDa0  tDe  Dap  of  tlje  @e(rion0  ^  but  tDifi  iaa^  oppofeD  as 
no  CUtDence,  iDe  "Book  not  being  a  Eeco?D,  but  9^u 
mite0  b^  luDicD  to  mm  a  Eeco?u  5  antJ  if  tDe  25ook  it 
felf  tija0  Dere,  it  coulD  not  be  rcan,  a  fortiori  a  Copp ; 

Holt  Chief  Juftice  fecmcD  econtra,  anO  fatti  tDat  at  Hun- 
tingdon bcfoic  Hale  Chief  Juftice,  tDe  'Bock  Of  a  Cotun* 
Clerk  U)a0  rcau  ^  ano  if  tDe  l3ook  map  be  reao,  n  Copp 
of  tDe  Xook  map  be  teaD,  fo^  in  all  Cafes  tuDcre  tOc 
£)?tgtnal  is  CUinence,  tDe  Copp  10  €l3lDrnce ;  but  if  tDe 
£)?fginal  be  but  a  Copp,  tDere  a  Copp  of  fucD  SD^iffinal 
map  not  be  rcati,  a0  a  QBook  fo?  probate  of  a  dlill  of 
KLanO  ;  tDi0 10  but  a  Copp,  anu  tDerefo?e  it  ougDt  to  be 
p?0DuceD,  ano  a  Copp  out  of  tDe  Ooook  toill  not  fuffice  5 
but  0  Copp  cf  a  probate  of  a  daill,  tuDerc  tDe  Court 
Da0  JurtsDiction,  is  gooD,  becaufc  tDe  \Piobm  it  felf  in 
fucD  Cafe  is  an  ©liginal  aa  of  tDe  Court  -,  but  tDen  it 
1030  faio,  tDat  tDi0  is  a  TBook,  in  tobicD  eberp  jaccfoit 
niake0  Cntrie0,  anD  not  cnlp  tlje  proper  ©fficer ;  anD 
tDar  if  tDe  Cntrp  in  tlji0  TBook  njall  be  Cbioencc  to 
cDargc  onotDer  in  n  criminal  Quarter,  anp  c^an  migDt  be 
maue  a  Criminal  at  tDe  election  of  anotDer  5  anD  tljis 
appearing  to  be  fo,  tDe  Court  feetncD  to  Incline,  tDat  it 
toa0  not  CblDcnce,  anD  DemanDeD  tDe  9pinion0  of  tDe 
Juftices  of  the  Common  Pleas,  toDo  COncurrcD  tDat  it  toas 

not  CUiDence ,  tDe  Defign  of  piooucing  tDiS  'Book  mas, 
I  uc 
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ut  fupra,  tije  luljicl)  Uia0  nlfo  oppcfcD,  nnD  tOat  tDe  €n» 

trj)  in  tfjc  Stile  of  a  Court   IjclD  bCfO^C  A.  B.  &c.   fijall 

not  be  conclufiuc,  iDitljout  p^obtiiff  tljat  in  jfact  A.  B. 
tons  tDerc  5  tlje  toljicD  toasj  flgrceD  per  Curiam,  tljat  it 
toaei  in  fiicD  cafe  neccflatp  to  p^omice  a  iRcco^D  to  piaue 
a  dLomt  of  Ecco^d  Ijelti,  as  alfo  to  p?ouc  in  jFart,  tDat 
tlje  I2)attp  toa0  tljcie  p?cfcnt,  as  tfjc  l^ccojo  mentions  ^ 
bnt  tljis  ©bfECtion  ijanifljeD  ^  fo?  upon  Dcacino:  of  tlje 
©tile,  it  uias  onlj)  curia,  &c.  tent.  &c.  uiit&ont  fapinff 

before  whom  the  Court  was  held,  qmD  no  Couct  map  be 
DcSD  but  bEfo?c  tfjc  99apo?,  0?  Iacco?dci:,  aim  tluo  aiDcc- 
men,  ant!  tljc  «g)ttlc  Docs  net  Cap,  tljat  nnp  of  tijcm  uicre 
tfjcte ;  but  if  It  loas  before  the  Mayor  &  Sociis,  &c.  it 
luiis  ngicfti  to  be  gooD  5  anD  fo?  Vqiq  LAfafon  tlje  Court 
fecmcD  tijnt  tijcre  tuas  no  Court  bcin,  nntJ  tijen  no  aa-^ 
iniy  5  I'ut  Uiljcn  tfje  Counfrl  fo?  tlje  OcfcuDant  opencn 
bis  Cafe,  tljrp  ir.fiact!  fo,'  Dim  tijat  tijc  3nfomiation  tons, 
tljat  be  tsib  not  take  tlje  0atfjs  at  fuch  a  Seffion,  tDljiclj 
teas  tbe  next  Seifion  aftcc  i)!6  Clcction  to  bts  ©ffice,  nno 
tljat  be  contimirn  to  pjrcrcife  bts  OOicc  aftec  tbe  2^ime 
appointcD  to  take  tljc  fiDiitfjs  ^  ano  tljerefo^e  tIjc  Crime  in 
tbe  31nfo>matioa,  ann  alfo  In  tlje  ait,  (0  tije  gctiiiff  aftec 
ti)z  Cimc  in  IdMcIj  Ik  ougbt  to  m\3c  taken  tbe  £>at[js; 
anO  tbep  faio,  tIjat  tljis  13  tbc  ncjct  @)Cluflns  after  0(0  C-- 
leaion  into  bis  ©iRce  ^  anD  t(je  neit  ©effions  in  tbis 

Cafe,    10    tfje  whole  Time  of  the  Seffions,    fell.    ti!I  tfjC 

2  2d  of  Jan.  to  toljicb  SLime  tbc  Seffions  tuas  aDiOurncD, 
ann  tljercfo??  bss  aatng  after  tbc  8th.  ann  bcfo?c  tbe  2 2d. 
is  no  jfo?fclture  01  €rime,  if  be  bas  taken  tOe  ©ntbs 
upon  tbc  2  2d.  tbe  luOicfj  iiias  agrccn  to  bp  tbe  Court  5  ap 
it  toas  alfo,  tbat  if  be  ban  neglcctcD  to  ceceiDe  tbc  Sa^ 
crament  ttil  tbe  Brit  Dap  of  tbe  8)cnion,  ann  after  be 
ban  recft'jeD  ir,  ann  took  tbc  £)at[)s  upon  tfje  22d  of  Jan. 
tobicb  is  tbe  Dap  of  tbe  anjournment,  tljat  tbis  ban  been 
0oon ;  but  it  uias  fain,  tbat  be  bauino:  onntten  to  cecciuc 
tDe  ©ncrament  "mitlm  tbe  tb?ec  yfSontbs,  tbat  be  is  ncm 
Hifablen  to  take  tbe  ©atbiS  ^  ann  tbetefo^e  be  being  nifabicD 
bp  bis  otou  Beglect,  ann  not  IjaDino;  qualifien  fjimfelf 
toitbin  tbe  Cime  pjefcribcn  to  take  tbe  ®atbs,  be  being; 
Difablen  to  take  tbc  ©atbs  tbe  8th  of  fan.  bis  aaing  af^ 
ter  (Sail  be  a  jfo^feituce,  ann  tbe  @)E{ridn0  l^alt  babe  Ke* 
lation  to  tlje  ficft  Dap  of  tfj^  @>efnon;9! ;  non  allocatur; 

F  f  f  f  foi 
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fO?  ttie  Seffion  is  one  Day  in  Law,  t()OU0lj  IjciD  nt  ft* 
Deral  Dapss,  (f  it  be  bj)  Qtiioucnmcnt  5  ann  00  to  Inn 
Beglca  to  recclljc  tijc  ©acranicnt,  tljfs  10  a  CifKnct  9Df« 
fence,  not  alleuoco  in  tfjc  g'-nfo^mntion ;  but  tfjc  ©f* 
fence  alicDgcu  10  [not  tfjc  Jl^eslca  to  receive  tfje  €)ncra« 
nicnt  0?  to  take  t&c  €)at[j0  but]  fo?  asfng:  aftec  tlje 
Cime  ItmitcD  in  tljc  9a  fo?  taUino:  tDe  ©at&0,  {jal)inQ: 
ncglecteo  to  take  tljcm^  of  lufjiclj  aging;  aftec  tfje  2 2d  of 
Jan.  no  pretence  of  ]^?oof  tDa0  offcteD,  ano  tljerefoic 
tf)e  Court  tJlcccteo  tlje  Jurp  to  fino  tijc  ?)cfen5nnt  Bot 
guiltp. 

Barlow  and  Vowell. 

5.  A  T  Nifi  Prins  in  Middlefex ;  ruled  per  Holt  Chief 
/\  Juftice,  tfjat  tohere  a  Si3an  niakc0  btmfelf  a  pac' 
tp  ni  Jnteceft,  aftec  a  131aintiff  0?  DefenHnnt  ba0  an  Sin* 
teteff  in  W  Ceffinionp,  be  ninj)  not  bp  tb(0  Dep?(be  tlje 
plaintiff  0|  Dcfenoant  of  tlje  'Benefit  of  bi0  ^effimo- 
np  ^  a0  if  a  09an  be  a  e:Ottnef0  of  a  dOaiiec,  &c,  anD 
nftcc  bet,  tljie  Ojall  not  be  a  Rcafon  to  except  againff 
l)i0  beino;  ftuojn  to  pjoDc  tIjc  QLiager, 


Sanders  'verfus 


6. /^OODS  mere  taken  in  (Crccution  in  t&e  poOef^ 
VJ  fion  of  Sanders,  iD^o  bao  tbcm  h^  Oirtue  of  a 
©ale  fcom  Gulfton  •,  upon  tUljiClj  Sanders  bjougbt  an 
aaion,  anO  tlje  DefenDant  infiffeD,  tijat  tfje  S^ale  to  San- 
ders tua0  fcauDulent  ajyainft  bim,  be  being  a  Cceoitoi  bp 
JUDKmcnt ;  Holt  Chief  juftice  faiD,  tbat  if  tbc  iuDg= 
nient  uia0  upon  a  point  tcieD,  tbat  tDen  be  nceD  not  to 
P^obe  tbe  ConfiUccation,  but  it  fljall  be  intenDeD  gooD  5 
but  if  it  be  a  JuUgment  bp  Confeflion,  &c.  be  ou0&t  to 
p?o\Jc  it  to  be  fo?  a  juff  Debt,  otljecinife  be  ftall  not  ouer^ 
tb?oto  tbe  €)ale,  tbougb  it  be  frnutiulent,  fo?  it  10  gooD 
apinft  all  but  €ccDito?0  fo?  a  juft  Debt  bona  fide  Cue. 
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Lamb  and  Mills. 
r-^  H I  s  Cerm   tfje  Court  gabc   SltiOgment  in 

tIjtS  Cnfe,  toljiCfj  toa0  Trefpafs  quare  claufum 
fregit  &  averia  cepit  &  afportavit ;  tljC  DcfCH* 

Dant  came  ano  lufftfieD,  ano  plcaoeti  a  ISj*' 
Lato,  &c.  anO  tOat  &e  as  Bailiff  took  tfje  TBeaffo,  as  a 
Dtftrcf0  fo?  'B?eacD  of  tOe  05})  Latu  bp  tlje  j^latntiff^ 
anD  upon  p^oiir  pieatjings  toljicfj  mu  Diatnn  upon  tfjc 
P?ecc0cnt  of  Tinteney'0  Cafe,  in  i  Cr.  anD  March,  tfje 
plaintiff  ocmurccD,  ano  manp  (Krceptionp  toerc  tafecn  5 
l)Ut  in  tlje  Befolution  of  tfjC  Court,  Holt  Chief  Juftice 
faiD,  tijat  tlje  picattings  are  ill,  becaufe  tOat  tfje  Defen* 
Dant  IjaD  not  fbctnn  a  Precept  to  make  tOe  Diftrcr0,  fo|  &e 
coHio  not  Do  it  ex  officio,  no  mD?e  tfjan  a  ©J)criff  mlrjljt 
crccute  a  juDrymcnt  of  tfji0  Court  toitfjout  a  COrit ; 
anD  tlje  ComnianD  in  tDi0  Cafe  10  traDcrfable  ^  fo?  tfjia 
10  tlje  Difference  bettoeen  a  Jnftification  in  Trefpafs,  and 
an  Avowry  in  Replevin,  tljat  tbe  3tU(flfiCation  tijere  is  in 
the  Right,  anD  tl)ecefo?e  not  ttabcrfable,  but  in  Crefpafs 
it  i0  onip  bp  toap  of  Ctcufe  5  alfo  in  Trefpafs  it  10  fufficient 
to  fap,  tljat  Prsfentatum  exiftit ;  but  in  an  Avowry  be 
ougbtto  ibelD,  t&at  the  Thing  was  done,  a0  tocll  30  Prse- 
fentatum  exiftit. 


Ffffz  The 
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ne  Parifi  of  St.  Svvithin  and  St.  Mary  Bo- 
thaw  in  London  ;  puis. 

2  T  T  P  O  N  a  potion  fO?  a  Prohibition   tO   a   %llit 

Vj.  in  tljE  Ecclefiaftical  Court,  Upon  a  EatE  affdtnff 

tf)E  3inl)ab(tatit0  of  tlje  l^atiflj  of  S)t.  Maryg,  to  coiitci= 

bute  to  tljc  Eepa(c  of  tlje  Cljucci)  of  S)t.  Swithin,  to 

iDljtcf)  panfl)  tijc  patiflEj  of  @t.  Mary's  tons  uiiitfO  bp 

tlje  Act  for  Rebuilding  of  the  City  of  London  ;  it  todS 
fatD  bp  Shower,  that  tfjougO  bp  tljis  9ct  tf)e  Cljitrcljcs 
are  unitcD,  anD  tijis  dljurcb  is  become  tOe  pariOj^ 
GDOurcl)  to  botfj  lS)ari(I)ES,  tbat  pet  tlje  l^atlf&es  remain 
tiifiinct,  anu  tlje  Jnfjabitants  of  ^t.  Swithin  cannot  make 
a  Car  to  cljacge  tlje  Jnljabltanig  of  ©t.  Mary  Bothaw ; 
as  if  in  a  Q5arbet=Coton  ttoo  dlfjurcijes  arc  unitco,  ano 
one  of  tljem  is  o|HercD  to  be  pulleo  Doton,  ano  tbe  otbec 
is  tfje  onlp  iHburcb  in  common  to  botlj  parifljf0  ^  pet 
tDi0  Does  not  unite  tlje  parlfljcs,  quod  fuit  conceflTum 
per  Holt  Chief  juftice  ;  but  he  faid,  tljat  tOcre  map  be 
a  Difference  betineen  fuel)  an  (Union  maoe  bp  tlje  l^atrons 
anD  C>?Dinarp,  acco?Dnig;  to  tfteie  ojDinarp  19otoer  bp  latu, 
anD  an  2^lnion  as  berc  mate  bp  3ct  of  ipatliament  ^  fo? 
tljouffb  in  tbe  firfi  Cafe,  tlje  (Tljurcljcs  are  unitcD,  pet 
fuclj  (Union  Does  not  make  one  tlje  ]3arinj=Cljurclj  to  tfje 
otljer  parifij  ^  bnt  tbcp  as  to  tbis  Ecfpt rt  remaui  ns  bc= 
fo|e  5  but  Ijcre  tlje  Cljurclj  is  become  tlje  Ipanflj  CljurcO 
to  botlj  19ar((t)es,  onD  tljerefoje  it  map  be  reafonable, 
tljat  botb  l^atlfljcs  ttjoulD  contribute  to  tlje  Eepair  of  it  ^ 
anD  be  gaue  a  Dap  to  tljc  otljcr  ©toe,  to  Hjeto  Caufe 
t»Dp  a  lp)?oDibition  fljoulD  not  go  ;  puis. 


Johnfon 


/ 
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Johnfon  and  Ley. 

3-TTPON  a  DEClaratfon  fn  Prohibition,  anti  tfje 
V^  picaning  to  it,  upon  Demurrer,  two  Qpeaions 

tofre  arffUeD  ;  Firft,  aipon  tfje  remifit  Curiam  bp  t[)E 
Dean  of  Salisbury,  to^o  fjaU  a  Peculiar,  attH  IjE  maOe  Let- 
ters of  Requeft  to  tftc  Dean  of  the  Arches ;  upoii  toljic& 
it  tua0  objeded,  tljat  tW  tua0  per  faltum,  aiiU  tfiat  6c 
ougOt  to  Ijnuc  itiaDe  W  Ecqucft  to  tOe  inmicDiatj?  ©2Di« 
narp,  anD  Hob.  16,  186.  anti  Cr.  Car.  262,  &c.  toere  citcD 
fO?  tOi0  Purpofe  ^  ncn  allocatur^  foj  t()OUQ;lj  t&i0  fs  ttuc. 
If  it  loas  a  Peculiar  of  atl  Archdeacon,  0|  ailp  OtllEt,  fub- 

jEfif  to  tljE  JurisDiafion  of  tbe  €)?tiinarp,  tbat  tfjen  tlje 
fiDbK(tion0  maor,  ano  tlje  (2:arc0  citeo,  tooulo  Ijold  5  but 
to  t()(0  Holt  Chief  Juftice  fiiiO,  tljat  tbcre  ate  three  Sorts 

of  Peculiars :  Firft,  cobtcij  10  tDljcn  tbc  9rcDtiEacon,  &c. 
fjabe  a  ipcculiar  Uiitljiri  tlje  Diocefe,  ann  fubfect  to  tfje 
3iurislitaton  of  tfjc  ©?Dfnarp.  Secondly,  Wi[)z\\  one  bas 
a  }9ccui(ar  not  fubjcrt  to  tbe  ©?Dinatp,  but  to  tbc  9ccb« 
billjop.  SInD  tbe  Third  (0,  ^Kjen  one  ba0  a  peculiar, 
rubjcct  neitber  to  tbe  ©jbinarp  no?  to  tbe  atcbbtiTjop,  as 
tbcte  arc  fome ;  anti  he  faid,  tbat  tbougb  tbc  Dean  of 
Sarum  10  to  fonie  lii)urpofc0  fubiect  to  tbe  3iuri0Diaion  of 
tbe  ISilbop,  pet  30  to  tbi0  19eculiar,  it  i0  al!  one,  90  if 
it  toa0  in  a  €>tran0ct  ^  ann  it  i0  not  unber  tbe  3iutif« 
HiCtiOn  of  tbc  Bilhop  of  Sarum,  mo|C  tbau  tbe  Bifliop  of 
London  ;  aiiD  if  \)z  b^ti  HiaDe  EequEt!  to  tbe  Bifhop  of 
Sarum,  anU  tbe  jiDartp  bao  been  ctteo  upon  it,  fucb  €\W 
tation  bao  been  a  Citation  out  of  b!0  Diocefe  tuitbin  tbe 
Statute  of  13  H.  8.  anu  it  Doe©  not  appEar,  tljat  be  i0 
luitbin  tbE  3!"ri0iitaion  of  tbe  Bifhop  of  Sarum,  ann  tbere-- 
fo?e  it  fljall  not  be  intenbeb :  "But  Secondly,  tbe  gceatEt; 
fiElUElflon  lDa0,  if  tbE  Proaors  in  the  Arches  miffbt  fUC 
fo?  tbEir  jrEE0  [in  a  ®mt  p?ofecutED  tberE]  m  tbe  Arches, 
0?  ougbt  to  ba^E  an  QSion  at  Common  Lata  ^  aiiQ  it  foaiS 
atgucD  tbat  tbe  f  ec0  arc  Cempo?aI,  and  a  Dutp  \3!i\)it\) 
fl)all  go  to  tbe  Crccuto?  5  ano  manp  1500110  tDcre  citen, 
tbat  tbe  Ecclefiaftical  Court  bab  tbEir  JSJotDfr  bp  fcbcral 
@tatutE0,  aiiTJ  in  none  of  tbem  anp  Mention  maoE  of 
JFCE0  ^  on  tbc  otbcr  €)lDe,  it  1030  artjucti,  tbat  tbi0  i0  a 
2uti0Diaion  artnno:  out  of  tbe  ©nginal  caufe,  lubicb 

U)a0 
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teas  of  tlKic  Comtfance,  anH  mnnp  Canons  feemcU  to 
£flal)Ufl)  tljtS  autl)0?(tp  :  13111  tfjC  chief  juftice  fcemco  to 
Doubt,  fo2  he  laid,  if  tlje  ll%ino;  ctfrt  a  ncto  Office,  Oe  map 
not  anncv  a  fee  to  it,  as  is  tEfolucti  in  Veal  ano  Prio>  0 
Cafe  in  Hard.  Rep.  351.  anti  if  tlje  King  cannot,  a 
Canon  Of  tfje  Oifjurcf)  cauiiot  J  fo?  tljotifjD  tijc  Cicnjp 
map  bz  tajceti  in  ConDocation  Op  tlje  Clcrgp,  pet  tijep 
cannot  cljacge  ti)c  Laitp  ^  anti  tljcccfo?e  at  tlje  'Beginniiirj 
t&E  pnrtp  couID  not  Ijaue  anp  EemcDp,  but  a  Quantum 
meruit  fo?  ()i0  TLabouL*  auD  pains ;  anD  after  fuclj  ait 
Sction  l)?ougl)t,  ano  tfje  99ecit  of  fjis  ©etbice  tajecD  bp  a 
giurp  at  fuclj  a  reafonable  Eate,  tljat  tofjicf)  is  reafonablc 
at  one  Cime,  tooulD  be  at  anotijet  ^  anD  b^  tljts  ^cans 
an  accuftomable  Fee  cnjue  to  be  taken  3  but  pet  tbts  Din 
not  altec  tlje  l^atute  of  tlje  ^eruice,  tuMclj  is  2:cmp0' 
ral,  anD  is  founDcD  upon  a  Conttaa  anD  detainer,  luIjlcD 
is  a  Cenipo?al  Oct  ^  anD  of  fucb  Opinion  juftice  Rokeby 
fecnicD  to  be,  anD  faiD,  tljat  tljc  Cafe  of  Geftiin  anD  Frog- 
gat  in  tljC  Common  Pleas  citeD  on  botb  €)iDcs,  tuas  a 
ftrongec  Cafe  fo?  tlje  Ecclefiaftical  jurifdiftion  tfjan  tljls 
Cafe  ^  anD  pet  tlje  whole  Court  teas  of  Opinion,  aftci: 
tlje  Cafe  baD  been  nianp  Cimes  argueD  upon  a  f^otioii 
fo?  a  poljibition,  t&at  a  Ip^oDibition  ouijljt  to  go.  Curia 

advifare  vult. 


Rowley  and  Raphfon. 

4.  TN  Debt  upon  a  ^liiDjjnient  in  R.  B..trje  DcfciiDant 
1  came  anD  pIcaDcD,  tljat  aftei;  tlje  2ut)o;mcnt  a  ^Otit 
of  Crro?  toas  b^ougOt  in  Cam.  Scacc.  DlteaeD  to  tbe 
Chief  Juftice  of  R.  B.  Upon  tobiclj  tlje  Caufc  tuas  re- 
ntoDcD  befo?e  tbe  JuDgcs  tbete,  tobcre  it  pet  teninins  un- 
DeterniineD,  anD  p?apeD  JuDgment  if  be  (Ijall  be  compellcD 
to  anftoec,  quoufque  tbe  Caufc  be  DetecmincD  tbete  5  up- 
on tobicb  tbe  paintiff  DcniutrcD  ;  anD  adjudged  tbat  tbe 
2DefenDant  anftoec  oDcr,  fo?  tbis  is  not  a  plea  citbec  in 
•Bar,  0?  in  Abatement  j  anD  fucb  a  Conclufion  quoufque 
is  not  gooD,  fo?  it  is  not  like  to  a  J^lea  of  Crcommuni* 
cation,  fo?  tbete  be  tsi  crnlp  IToppcD  till  tlje  Sentence  oiO 
cbargcD,  aiiD  tbe  Jjartp  map  lja\3e  a  Ee  funimons,  0?  SHC' 
attacbmcnt ;  but  tbe  into  Does  not  giue  anp  fucD  Ee- 
I  mcDp 
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TOCOp  ftrrc^  nilD  Holt  Chief  Juftice  fato,  tijat  tijfs  lllfg^t 
be  pleaoeo  in  abatement,  but  not  in  T5ar  ^  fo|  tfjotigij 
tfjE  plaintiff  &n0  commenccn  Ijis  Slttion  too  foon,  it  is 
not  a  Eeafon  luDp  (je  fijouio  be  bauceti,  tljouijO  it  map  be 
a  Ecafon  tnljp  tl)c  ©tiit  (IjoulD  be  abatcft  ^  but  if  a  bcire 
facias  in  fuclj  Cafe  IjaD  been  b^OUgljt,  quare  executionem 
habere  non  debet,  in  fuel)  Cafe,  a  Writ  of  Error  pending, 

migijt  be  pleaoeD  in  "Bai;  of  tfje  €]cecution» 


Greenwood  and  Pi^gon. 


5.  Johannes  Greenwood,  Quer.  in  placito  Tranfgr.  verf, 

J    the    Defendant   Thomas,   UlljO   canie  nnl)   |uffificO  5 

upon  UJljiclj  tlje  plaintiff  replicu,  aiiD  took  Jffiic,  Et  hoc 

pra:dic:t.  Johannes  petit  quod  inquiratur  per  patriam,  Et 
pr^dia.  Johannes  fimiliter,  luljece  It  OUfffjt  to  bc  Tho- 
mas ;  anh  fo  a0  it  teas  objccteo,  no  3ffue  is  |oincO,  fo| 
tbe  plaintiff  may  not  |oin  Muz  luitl)  bimfclf  ^  antj  upon 
@)eacelj,  tijc  Plea- Roll  anO  Nifi  Prius  Roll  tDCte  tD^Onff, 
ano  fo  luas  tfje  Paper  Book ;  auD  tljcrefojc  it  tuas  obierteD 
tbat  it  teas  not  nmcnUable  5  fo?  no  Cafe  can  be  p^oouceD 
iDberc  an  Qmcntimcnt  luas  matse  of  fuel)  a  ^tfp?ifion, 
Mmc  notljino;  teas  rtgljt,  but  miftahen  tlj^ougbout ;  on 
t&e  otOcc  S)iDe  it  tuas  faiD  bp  Northey,  tbat  tijis  is  \oitlp 
in  tfjc  Statute  of  H.  6.  of  Amendments,  anD  fo  erpjcflp 
tffolDeD  in  Blackamore'S  Cafe,  8  Rep.  J  61.  and  3  Cr. 
435.  2  Cr.  67.  onD  upon  tijiS  tbe  Court  ruled  it  to  be 
anicntieD,   nifi  caufa,  &c.  fO|  per  Holt  Chief  juftice,   it 

f$  a  9i3ifpnaon  of  tlje  CieiU  apparent  in  tlje  JOature  of 
tlje  Cijing  5  auD  t(jecefo?c  amcnoable  tfjougO  mtffafeeii 
tb^OUffbout,  as  toell  as  if  t&e  PJea-Roll  0?  Nifi  Prius  Roll 
§aG  bein  risljt. 


Lady 
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Lady  GerrardV  Cafe. 

6.  1  N  a  Writ  of  Dower  of  a  Cnpttiil  Sgciruagc,  &c. 
1  t&e  Dcfenoant  as  to  part,  came  anO  confcITeD  t(je 
aaton,  Ideo  in  roifericordia ;  aiiD  aS  to  t(jc  Otfjec  i^cD 
fuagC  Ije  faiD,  t[)at  ^iC  Thomas  Gerrard  11)30  fCifcD  Of  t()iiei 
a^clfuaBe  in  fee,  aim  iiiDafaitcD  tljece  as  m  Ijia  Capital 
a^clTuaffc,  aiiD  tijat  fje  toas  cccatco  a  Baron  of  tbis 
l£vcalm,  anti  tDe  DefeiiDant  DcriDeD  Citlc  unocc  Dim,  anO 
pleaHcD  fiirtljfc  tljat  all  [)is  9.nccno?0  fince  ^ic  Thomas 
Daue  itueD  in  tfjis  a9eiriiagc,  as  in  tljeic  Capital  99c0 

fuage  ^  ant!  faiD   tfjat  tl)iS  (^Cfliiagc  eft  Caput  Baronia?, 

anD  fo  concUiDcs  luitfj  a  DenianD  cf  Iiungmcnt,  fi  of  t&is 
fljc  oun;l)t  to  be  entioiucD,  upon  luljiclj  t!)e  Dcmnntiant  dc= 
ntiitreo  s  aiiD  atijiitigcn  in  C.  B.  fo?  tOe  Dcmnnoant,  Ideo 
a  Miiericordia  cntucD  again  :,  upon  txifjiclj  n  (LiHi-it  of  Cr< 
ro?  luas  l]?oug(3t  ^  Fir  ft,  -Becaufc  of  a  a3c(ruao;c  beinj 
Caput  Baronis  a  C^loman  is  uot  iuDoUjable,  fo?  luljiclj 
I  Inft.  Bradon,  Fitzherb.  '^it.  Dower,  ^c.  tucce  CiteD, 
anu  fo  luas  tljc  oID  tatii  ^  ano  it  luiia  infifleD  tijat  tDcce 
is  ilje  fame  Ecafon  fo?  tfje  jQobilitp  at  tljls  Dap,  fo?  it 
\^  againff  tl)e  Donout  of  a  J^obleman  to  ijaijc  Ijis  p?inci-- 
pal  S)eat  Dibioro,  nnti  IcafeD  to  a  jfarmer,  innkeeper, 
&c.  anO  t()ctefo?e  it  is  not  a  Feodai  Privilege  annereD  to 
tfje  Eealtj),  but  it  is  a  perfonal  lp?it)ilco;c  in  tbe  jI5obi« 
litpi  anD  if  tljcp  fjalie  feDeial  Capital  a^effuaffes,  tfje 
Oeir  tiioulD  baDc  Cleaion  to  make  tiJljicb  be  tooulo  of  tfjem 

tbe  Caput  Baroniae.    Secondly,  i|)cre  ace  two  Mifericordia's 

entreD,  tubcie  tljcce  ouffljt  to  be  but  one,  fo?  no  one 
ou0j)t  to  be  t^iice  punifljeD  fo?  tlje  fame  ©(fence ;  but  it 
luns  arjjtifD  bp  Serjeant  Wright  on  tljc  otfjcc  €'iDe,  ana 
agrecD  per  Curiam,  tljat  [)ctc  it  is  not  fijcton  tIjat  tljis 
J^oufe  toas  Caput  Baronix,  0?  tOat  tijcrc  luas  nnp  IJaconp 
in  %\t  Thomas,  of  tuIjicO  tljis  fpoufc  miffljt  be  tljc  Caput, 
anD  t(jCtCfo?e  in  tljiS  toljOlc  13lca  no  Caput  Baronia:  is 

fljcton  ;  fo?  a  09an  map  be  a  Baron,  tljouffb  be  (jas  not 
an  aaual  Barony,  nuD  a  span  map  ijaDe  a  Barony,  ana 
not  be  a  Baron,  fcil.  a  Peer  of  the  Realm  ;  aS  Wright 
faiD  tfje  Bilhops  Oaue,  anD  pet  t&cp  arc  not  Barons,  fcil. 
rhey  (hall  not  be  tried  by  their  Peers ;  auD  Ijerc  tD0Uff& 

2  ^ic 
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%K  Thomas  Gerrard  toa0  creatcD  a  TSacon  3  pEt  fjc  f)aD 
not  anp  aftual  Barony  atinctco  to  Ins  Citlc,  of  tl)I)icD 
tljis  Ooufe  mtffOt  be  t!je  Caput  ^  atio  !jc  faiD  tijat  tljc  Ca- 
puts Baronis  antieutlp  tuccc  flcoiiff  Caflle$  fo?  tfjr  De* 
fffice  of  tDe  IRcalm,  anU  tlje  iLaU)  tnoulo  not  pccmit  tljcm 
to  be  Dil)fDfD  fo?  ttjig  Eeafon  ^  aiiD  Holt  Chief  Juftice 
faiD,  that  tijig  coulD  not  bz  Ciput  Bironix,  bccaufc  tljcp 
fjabe  (Ijclun  (n  tljciu  pra,  tijat  ^ll  Thomas  Gerrard  toas 
ftlfeD  ui  jF£e  of  it  at  t&c  Cimc  cf  610  Creation  ^  aim 
tbcrcfoje  tbc  fiMwQ  coiiID  not  bp  610  Creation  make  tl;i0 
n  Caput  Baronise  ;  fo?  a  Barony  was,  tD[)en  tfje  i^ittQ  upoit 
t[je  Creation  pDc  onO  annercD  lano  0?  3nnuitp  ad  onus 
&  grsdum  fuftentand.   anU    fO?  fllClj   a   'Baconp   llieflcf 

fljali  be  paiD  acco^Wng  to  tlje  Ifiatc  mcntloncD  in  Magna 
Charta ;  but  It  10  not  fljeton  tijat  tbi0  ^oufe  ms  tjiijcu 
to  S)ic  Thomas,  but  tlje  contrarp  tljat  !)e  uja0  feifeD  of 
it,  anD  tijcn  tfje  liiinfl;  coiilD  not  giUe  it  (jim»  Curia  advi- 

fare  vult. 

ClnD  after  at  nnotI)er  Dap  in  tW  Cetm,  tljis  Cafe 
Iua0  argucD  again  ^  ano  tfje  fi'ft  Point  a©  to  t&e  Caput 
Baroni^  tDa0  tU  Cffect  tDaiftetl  ^  but  tlje  fecond  Error  tbat 
6ere  tljere  tocrc  two  Mifericordia's,  fcil.  one  upon  tbe 
JuDffment  upon  tbc  Eenuer,  anD  tlje  SieconD  upon  tlje 
9ItHin[niEnt  upon  tbe  Demurrer,  toa0  (tronglp  urijco  5  anD 
it  teas  o'aKCteD  bp  Shower,  tljat  Ijere  tfjcp  ougfjt  to  babe 
ftapfo  till  tlje  lad  JtiDgment,  anD  entreo  but  one  Miferi- 

cordia,  fo?  acco^OinQ;  to  Beecher'0  CafC,  8  Rep.  6i.  one 
Demanbant  0?  Ccnant  fljall  not  be  fcberal  2:ime0  amerceo, 
foj  one  i©an  fljall  be  but  once  amerceD  upon  one  ^^iQu 
iiiil;  0}  fijad  baUe  but  one  Capias  pro  fine,  tljcug&  be 
picaD  Nop  eft  faftum  to  feUctal  DeeD0  fn  tijc  fame  De- 
f Inration ;  but  tubcre  tftete  ate  febcral  DcfcnDant0,  fje 
djiiH  be  fcDftal  5Limc0  amerccD  ;  anD  be  citcD  2  Sanders 
2q6.  the  Cafe  of  the  Dean  and  Chapter  of  Windfor,  30 
a'Ciifc  in  Ipoiv.t  ^  aiiD  t)c  faiD  t&at  it  feemeo  to  be  aDmit-- 
trD  m  Specot  0  Caff,  5  Rep.  57.  tIjat  a  fecond  Mifericor- 
dia  is  erroneous;  Not  they  econtra ;  fo?  be  falD,  tbat  tbc 
Mifericordia  is  fo?  a  CIjItiB  toljfcb  tlfcs  aftct  tbe  ©^Ifflnal 
fueiJ,  til.  it  (0  fo?  tbe  Driap  giucn  bp  tlje  DcfcnDnnt  m 
not  obcping  t!}C  King's  Writ,  0?  fo|  tbc  Crouble  toljiclj 
tbe  partp  bao  giben  tbe  Court  auD  tljc  Countrp  in  fu-- 
Ing  toitljout  Caufe  of  Action  ^  ano  fo|  t{)i0  a  5^an  map 

G  g  g  g  be 


594  Term.   Mich.  7  Will.  3.  R.  B. 


be  as  often  amecceD,  n0  Ijc  Ijas  DelnpetJ  tlje  l^lnintiff  ^ 
anU  fje  CiteD  Rolls  Amercement  215,  776.  anD  Fitzherb. 
Cit.  Judgment,  pi.  52.  in  point*  2  Leon.  186.  5  Hep. 
58. 

€!)C  SutJgnient  tons  nftCL*  affitmCD  per  totam  Curiam 

upon  faotb  Ip)o(nt0j  fo?  tlje  fcconD  Qmctccmcnt  ms  fo?  a 
neto  Delap. 

Anonymus. 

7.  TN  Replevin  tlje  DefenDant  a^otoco,  aim  tfje  piafn^ 

1  tiff  pIcaDeD  In  T3ai;  to  t&e  auoU)?p  ^  anD  aftec  JITue 

jofneD,  anD  l5ot(ce  of  Crial,  tlje  ^^lalntiff  came  into 

Court,  anD  p^apeD  tftat  Ije  nifc^t  confcf0  tDe  ^Dotojp 

toit&  a  Relida  verificatione,  tlje  toftlClj  tljc  Coutt  tljOUgljt 
to  be  teafonable,  anD  gabe  Eule  to  fljEto  daufe  on  t&e 
otber  ©iDe ;  upon  tuDiclj  at  anotljcc  SDap  it  ms  objcSeD, 
tljat  tbis  being  in  tbe  Dtfccetlon  of  tbe  Court,  tOe 
Court  ujotUD  not  DO  it  to  tbc  i^?e|uDice  of  tbe  partp  5 
anD  tbi0  tooulD  be  a  p?euiDice  to  tbe  OcfenDant;  fo?  bccc 
tW  being  upon  a  ConfetTion,  be  coulD  not  babe  Co(t0 
upon  tbe  Statute  of  17  Car.  2.  as  tbcp  migbt  upon  a 
l3onfuit  0?  Demutrcr  ^  anD  liketoife  it  beinry  bp  ConfeD 
fion,  tbe  plaintiff  migbt  babe  a  fecond  Deliverance  ^  fO| 
Return  irrepleviable  fljali  not  be  alDatDCD  Upon  tbe  Statute 

of  Weft.  2.  a0  it  i0  belD  34  H.  6. 37.  aiiD  bi»  tbis  tijc 
l^efcnDant  (ball  be  tnitbout  anp  jftuit  of  U&  Dillcef0  ^ 
fo?  be  map  b?fnfl;  fecond  Deliverance,  anD  aftet  confer0 
tbe  9boto?p,  anD  fo  in  infinitum,  anD  tbccefo?c  iljc  Court 
tDoulD  not  abmit  bim  to  confcf0  tbe  9boto?p;  tben  it 
lDa0  mobeD  tljat  tbep  migbt  toaibc  tljeir  piea  anD  De- 
murrer, in  tobiCb  Cafe  Return  irreplcvifable  OUffbt  tO  be 
atoarDeD  upon  tbe  Stat,  of  Weft.  2.  fed   non  allocatur  r 

after  bp  Confent  be  biougbt  tbe  ^onep  into  Court. 


Sir 
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Sir  James  Harbert'j  Cafe. 
8.    A   Diffrefs  ms  taken  fo?  a  poo^s  Eatc,  anO  n 

l\  Replevin  bjOtlffljt  5  anH  upon  Not  guilty  pleaOED 
ftp  tbe  €)fflccr,  at  tljc  Cctal,  CDiDcncc  ftcinff  giDcn,  nni! 
tljE  Jutp  cljacffED,  anu  reaup  to  giUc  tljcic  SIcctiict,  tlje 
Plaintiff  became  Jl^onfuit,  bp  toljiclj  tlje  ©fRcec  luas  eii- 
titleD  to  treble  Coff0  anD  Damages,  but  tOe  Jiirp  Depart^ 
en  loftbout  aireOIiiff  tbeni  ^  upon  tobicb  tlje  Court  loag 
moberi  fo?  a  Writ  of  Enquiry,  fliio  after  beinrr  tint'ce 
mobeO,  EulC  toas  gtben  fo?  a  Writ  of  Enquiry  ;  fo?  per 
Holt  Chief  juftice,  |f  upon  a  Demurrer  upon  €PiDence, 
tfje  3urp  beoifcIjiirtjeD,  tljcre  (Ijall  be  a  Writ  of  Enquiry ^ 
fo?  tbc  Jurp  tioes  not  gibe  anp  (Heroict,  anD  tfjerefoie 
tfjep  cannot  oflcfs  tlje  Damages  ^  anu  tlje  fame  Eeafon 
DolDS  upon  a  JEionfuit  -,  but  otbertoifc  loljere  tljep  gibe  n 
eciDis,  fo?  tbere  a  Defect  of  afftifing  Damages  ttjall 
not  be  fuppIleD  bp  a  Writ  of  Enquiry  j  fo?  tu  fucl)  Cafc 
tbc  Jurp  babe  mtsticmeaneD  tbemfclbes  ^  fo?  if  tljep  bao 
gtben  Damages  too  btgf),  &c.  tljcp  migbt  be  attainteb, 
niio  tbep  are  bouno  to  gi\)e  Damages,  but  in  tijc  otljer 
Cafes  it  10  otbctuiife  •,  anD  he  clteD  a  Cafe,  tabcre  in 
Detinue  t&c  ^lurp  gabc  a  (iIcrDia,  but  omitteD  to  enquire 
of  tbe  aaluc  of  tlje  ©ooDS ;  ano  be  faiD  tbat  tfjis  inas 
fupplicD  bp  a  Zlltit  of  Cnquirp  contrarp  to  Cheyney'g 
Cafe,  10  Rep.  119.  onD  be  faiD  tbat  it  luas  fo  ruleD 
about  19  0?  14  Car.  2.  but  tljat  be  loas  not  fatisfieo 

toitb  it. 

anD  at  anotber  Dnpin  tbis  €ecm  tbe  Court  folcmnlp 
DeclareD,  tbat  a  mtit  of  Cnquirp  ajall  go  in  tbiai  Cafe ; 
fo?  per  Holt  Chief  Juftice  tbe  3utp  bete  are  DifcbargeD 
from  gibing  tbeir  aeeDict  b^  tbe  jQonfuit  •,  anD  tbccefo?e 
if  tbep  OaD  giben  a  CIcrDict  fo?  tbe  Damages,  tbis  bao 
been  but  as  an  inqueft  of  Office,  upon  tobicD  no  attaint 
tooulD  lie,  if  tbe  Damages  baD  been  etceflibe  ^  anD  tbere- 
fo?e  tbere  is  no  Default  in  tbe  3urp,  a?  Damage  to  tbe 
plaintiff,  if  tbiS  be  fupplieD  bp  a  mrit  of  Cnquirp  ;  but 
tobere  tbe  3!urp  gibes  a  aerbict,  anD  Does  not  gibe  Da^ 
mages,  tbere  fucb  a  Defect  fljaU  not  be  fupplieo  5  foi  (f 
tbc3urpbaD  giben  Damages,  tbis  teas  as  part  of  tbeic 
aerDict,  upon  Uiljicb  an  attaint  lap,  if  tbep  ace  erceffiue  ^ 
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anti  tfKi'cfo?c  if  tfjiis  (Sail  be  fupplicU  bp  a  mtit  of  Cii. 
qiiirp,  U)I)tcO  (0  but  an  inqueft  of  Office,  if  tijc  Oamaffcs 
are  crccOiUc,  tfjc  poctpfljal!  be  opp^elfeD  taitdotit  tfje  'Benefit 
of  an  attaint,  nuD  tljctcfojc  acco?Dtno;  to  Cheyney'ig  Cafe 
fuclj  Default  njnll  not  be  ftiupUco  bp  a  dUnt  of  Cnqutcp  5 
nnD  Ije  fnlD  tbat  t(j(0  Diffcr0  notijing  in  Ecnfou  from  a 
Drunirtec  upon  Cutoence,  (n  luljtclj  Cafe  fucb  a  Default 
(jau  been  fupplieD  after  bp  a  CCirit  of  Cuquirp ;  i  Cr. 
14^.  aiiD  fje  cttcD  I  Roll,  272.  Br3mpton'0  Cafe,  anO 
2  Roll,  112.  a0  Cafc0  in  point,  be  faiD,  tbat  iu  Cafe  of 
an  9U0lu?p  fO]  Efnt  upon  tbc  Statute  of  Avowries,  17 
Car.  2.  iDljerc  tbe  Jm^  Do  not  inquire  of  tbe  filalue  of 
tbe  Eent  arrear,  tijat  in  fuclj  Cafe  tl)i0  fball  not  be  fup. 
plicD  by  a  COrit  of  Cnquitp^  1  Sid.  ;?8o.  but  tlje  JRea' 
fon  10,  tfjcU  tbc  g^tatutc  nips,  tbat  fucO  Cnquirp  n)all 
be  by  tbc  fanjc  3lurp,  fo  tOe  titffcrrnt  pcniiinn:  of  tfjc  S)ta« 
tute  ma!te0  a  Different  Eeafon  ^  be  alfo  citcD  tbe  Cafe  of 
Burton  nnD  Robinfon,  in  a  Detinue  of  Cbnitcrs,  tobctc 
tbrp  DID  not  inquire  of  tbe  clalue  of  tbe  Cbrtrtec0,  aiiD 
tbat  be  baD  bcacD  tbnt  tbcre  U)a0  a  carit  of  €nquitp 
grantcD,  but  tbat  be  iua0  not  fati0fieD  luitb  it,  fo?  tbe 
3Hfafon  tobicb  10  jjiben  in  Clieyney'0  Cafe  ^  but  tbe  ©mif= 
fion  of  tbc  Jnquitp  of  tbc  Clalue  of  tbc  Cburcb  in  a  Qiiare 
Impedit,  be  agrceD,  migbt  be  fupplieD  bp  a  mrit  of  Cnquirp. 

The  King  verfas  Kendall  and  Row. 

9-  np  H  I  S  toa0  upon  a  Eettirn  to  an  Habeas  Corpus, 
X    by  \3jl)icl)  it  appcarcD,  tbat  tbc  p?ifoncr0  toece 

COniniitteD  by  tbe  Secretary  of  State,  anD  a  Privy  Coun- 

fellor ;  anD  tlie  Caufe  crp^eflfeD  in  tbe  C2:iacrant  of 
Coitimitment  U)a0  fo?  ^igb  Cteafon,  fcil.  fo?  being  aiD. 
ing  anD  aflSfftncy  to  €)ir  James  Montgomery,  lubo  Uja0 
cbargeD  fo?  Jpigb  Creafon,  anD  in  tbe  CuttoDp  of  a 
Q^effenffer,  to  mafee  Us  <!?fcapc ;  to  tbt0  Ectutn  Shower 
occeptfD,  Firft,  Co  tbe  autDontp  of  tbc  perfon  toba 
commits,  fcil.  tbc  ©ecretarp  of  <g)tatc,  0?  a  I3?ibj>  Coun^ 
fello?  ^  fo?  be  fa(D  a  ©ccretarp  of  ©tate,  qua  Talis,  map 
not  aDminiftet  an  Oatb,  anD  a  ^an  ouffbt  not  to  be  com^' 
mitteD  toitbout  Celtimonp,  tobicb  oug:bt  to  be  noon  €)at&  5 
alfo  a  S)ccretarp  cannot  tafee  a  Eecogni^ancc  to  p?ore' 
cute,  VDbicb  is  tbe  ufual  map,  anD  fit  to  be  obfcrUcD  5 
ano  Ijc  maoe  t&c  fame  ©b;c3ton  to  a  ip?ibp  Counfclio?  ^ 
2  but 
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ijut  ()c  onrndtED  tljnt  tlje  pn^^  Counfel  in  a  15otijj  con- 
fii'cgatc  nitgljt  commit  t,  anU  as  to  tljc  Cafe  i  Leon.  70, 
7f.  Oe  faio  tfjat  tljcce  tbcp  amcntJeo  tlje  Kctum,  n?iD 
maDe  it  to  be  per  Confilium,  iDlj(cl)  fljcYvs  tljat  tDcp  COlllD 
not  relp  lipcii  t&e  firtt  Eetuci!,  by  the  Secretary  ;  anD  a0 
to  U)t  REfoliiiloii  of  tlje  Jufiices  in  i  At^d.  297.  (jc  faiD 
t&at  Tome  of  tljE  C&tiigs  tljece  rcfoltjco,  are  not  lato, 
nno  tljE  Eefolutions  tljere  toere  not  jtiDlctallp  upon  tljeic 
©atl)0  X,  ano  tfjat  fometinic^  a  3uf&c  IjaO  fubfcribcD  Ijfs 
idDpinion  one  toap,  ann  gaue  giiiDgmcnt  anotfjer,  a0  ju- 
ftice  Croke  DiD  in  tfje  Cafe  of  @)l}tp'^ancp  :  mo  Ije 
faiD  tijat  t!jc  Caufe  10  not  fufiicientip  crpjeaco,  fo?  he  10 
conmiittED  fo?  being  affiftniQ;  to  tlje  Cfcape  of  %\t  James 
Montgomery  beiiiQ;  cbai'tjen  io}  IM^)  CrenfotT,  luitljout 
fljetoiiiijy  fo?  iwliat  Ercafoit  ©it  |ames  trao  cDatfycU  --,  anO 
Ije  fain  tijat  tbete  are  fonie  dTafon0,  fo;  tlie  Eecclbing; 
0?  abEttinn:  of  pcifan0  trutltp  of  tDljtcI),  it  is  not  Ccea* 
fon,  onO  fo?  any  CJjing  lD!)itD  appeals  to  t&e  Court, 
t&is  Crrafon  niigljt  (je  of  fuclj  bino  -^  aiiU  tfjc  Court  in  a 
mibious  Cnfc  oufrijt  to  intenn  fo?  tfje  libcrtp  of  tfje  ©ub' 
jca  ^  anu  Ije  innanceo  tlje  Return  of  a  Jefuit  into  Eng- 
land, anD  tijE  RrceiUing  one  lulio  bao  countetfcitcD  tlje 
Great  Seal,  a0  JnaancES  of  tljis  i^tnD  :  Jt  tons  anfuiEucD 
bjj  Trevor  Attorney  General,  tbat  aS  tO  tfjC  filtt  CrCCp* 
ti'on,  it  bas  been  tbe  ccnifant  i9?afticc  fo?  manp  f  car0. 
nnt)  inltanCClJ  a  CoinmitniEnt  bp  Secretary  Morrice  in 
1660.  anb  faio  tbat  tlje  2'Oartant0  of  Commitments  to 
tfje  Tower  are  not  bulp  p?efEtbcD,  antJ  tbat  manp  of 
tbofe  in  tlje  ©ectctarp's  Office  arc  in  tbe  CufloDp  of  Bit 
Jofeph  Williamfon  now  in  Ireland  ;  bUt  U  CitcD  tfje 
Cafe  in  i  Leon.  70,  7'.  anO  faiD  tfjat  tlje  Reafon  of 
tbe  amenDniEnt  of  tlje  Eetutn  Uias  not,  tccaufe  t&ep 
tbougbt  tbat  tbe  S)Ecretarp  baD  not  lp)0U)ei;  to  commit, 
but  tDat  tljep  tDcre  not  tDilling;  to  fijeiu  tbe  Caufe  of  tlje 
Commitment  ^  anD  a0  tbe  lato  toas  taUen  tbcrc,  Mjcre 
a  !3l^an  is  committeo  by  tbe  Council,  tbere  tbe  Caufe  of 
Iji0  Commitment  oug&t  not  to  be  njcton  acco?ti{nQ:  to  tlje 
JRefofntion  mentioncD  tn  Anderfon ;  but  lubere  be  is  com- 
mittED  bp  a  p?lbp  Counfello?,  tbcre  it  tuns  tbcn  taken 
tbat  tbe  Caufe  ougbt  to  be  erpjclTeD  in  tbe  2:0arrant : 
gnD  as  to  tbe  otber  Cvception  be  faio,  tbat  tfje  Caufe  is 
fufflcientlp  etp?EireD  -,  fo?  it  i0  fo?  beinff  aim'nry  anD  ainft- 
ina-  to  ^!t  James  Montgomery  in  W  Cfcape  ^  anD  be 
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faiU  it  fs  mo?e  ccctain,  ano  nn  aDbantajye  to  t()c  l^^ifoner, 
in  omt  to  prepare  fo?  fjig  Ccial,  to  ci:p?ef0  tfjc  Overt  ^a 
of  tJTreafon  of  tnljiclj  Ije  is  nccurcii,  tijan  to  Ejcp^efs  tbe 
Species  of  Cteafoii,  ant)  fjcrc  tlje  ©Dect  ^rt  10  cjcp^cffcO  ; 
aiiD  &c  falo  no  Snftancc  couID  begi\3cn,  tofjcre  tijc  aiDlnff 
antJ  abetting  of  a  Craito?  is  not  Cccafon  ^  toljEce  a  ^m 
receives  a  3iefutt,  0?  Couutcrfclto?  of  tfje  ^?cat  ^eal, 
tljfg  !6  titlt  ^ifp?iGon  ^    but  tf  tic  aids  him  or  abets  him, 

tljt0  13  Ctcafon  :  2iin  lie  faio  tijat  if  a  ^m\  be  in  \^iu 
fon  fo?  Creafon,  anD  fonic  b?caU  tOc  |^?(fon,  nnD  inlacge 
tljE  p?ironEC0,  tt)(0  is  Cceafon,  i  Cr.  583.  i  Hen.  6. 5. 
2  Inft.  590.  as  to  t(jc  firit  ©bjcaton,  t|)c  Court  toas  of 
©pinion,  tfjat  a  Commitment  bp  tije  g)eccctarp  of  ©tatc 
toas  good ;  anD  Holt  Chief  Juftice  faio,  t[)at  Ije  neucc 
feneto  it  to  be  que(!(oneD  but  once,  fincc  &c  fjaD  fat  tljcce, 
fo?  all  lji0  Cinie  Conimitmcnt0  bp  tljcm  (jaue  been  great* 
Ip  rcgncnctj  m  tbc  (Eoutts  ^  ann  00  to  tijat  laljiclj  U)a0 
fnio  bp  Shower,  tIjat  no  Commitment  tiia0  anticntlp  bp 
Cllairant,  bnt  bp  mm  upon  jnDictmcnt  ^  (jc  tJcmaiiDcD 
toOctbcr  t(jE  Commiffion  luao  at  Common  La\r>,  0?  cccaeD 
bp  @)tatUtC  ;  anD  he  faid,  tfjat  It  11)00  a  Commiffion   at 

Common  Law,  anD  tfiEit  autfjojitp  tifa0  to  impanel  a 
3nip  of  Cnquicp  of  f)ffcncc0  commttteD  bp  tljofc  in  Pri- 
fon,  nnD  to  deliver  the  Gaol ;  anD  if  tlje  Jutp  be  to  cn^ 
quire  of  tbe  ©ffcnccc  of  tbofe  in  ^3?ifon,  tbis  implies 
tbat  tbcp  tncre  inip?ifonrD  befoje  tl)c  ^inDictment :  anD  as 
to  tljat  tobicl)  luas  fniD,  tljat  aiDing  anD  abetting  of  a 
Sroito?  in  fome  Cafce,  migbt  not  be  Creafon  -,  Ije  De« 
nranDED,  if  an  aa  be  maDe  jfelonp  bp  statute,  anD  no= 
tbing  mo?E  faio,  anD  after  a  S^an  counfel  anD  procure  ano^ 
tbcE  to  commit  tfjig  jfact.  fljall  not  be  be  an  acccf« 
far?  to  tbe  jFelonp  bp  a  Confequence  in  Lato,  tbougfj 
notbing  be  mentioncD  in  tfje  ©tatute  of  an  accetTarp  t 
quail  diceret  (Tc ;  auD  if  it  luoulD  bc  fo  in  tbc  Cafe  of 
an  aa  maDe  f  elonp  bp  statute,  fo?  toDat  Ecafon  i^all 
not  tbi0  bc  fo  in  Cafe  of  Creafon,  anD  fo?  lubat  Reafon 
Ctjall  not  a  99an  be  aDjuDgcD  a  p?incipal  in  ^reafon  bp  fuc(j 
^ean0,  bp  toljicb  Ije  loo'ulD  bc  an  accelTacp  in  jfelonp  f 

fo  be  DiD  not  regarD  tbc  ISOOfeS  CiteD  per  Shower,  Dyer 
296,  ike.  tbe  iDbicb  are  upon  particular  Eeafon0  r  "But 
he  faid  tlje  e:?Hatrant  of  Commitment  i0  not  certain 
cnougb ;  fo?  it  DOC0  not  cjrp?cf0  fo?  toljat  Crcafon  %it 
James  Montgomery  toao  cIjargeD  ^  anO  tbi0  ifl(  ncccfTarp ; 
fo?  tljc  DtfuiDant  tooulD  be  guiltp  of  tDe  fame  Species 

z  of 
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of  Cccafoii,  as  ^it  James  teas  ^  a0  it  fje  U)a0  giUltp  of 
lEUinnff  0,lac,  tljc  Defcntant  tooulD  be  alfa  guiltp  of  tD(s 
€)pcc(c0  of  Cceafon,  anD  fa  of  tfje  otljec  J^inDS  5  nno 

fo?  tljt0  Ecafoit  tlie  whole  Court  agreed,  tfjat  tljcp  HjOUlD 

be  biiilcD  5  aiiD  Juttice  Rookby  faitj,  t&E  Commitment  bp 
tiie  ©m-etncp  fe  gooD,  fo?  Ije  is  a  Ccntinel,  toljo  toatcfjes 
fo?  tlje  piibliclt  ©ooD,  ann  of  fticf)  !2utl)0?itp,  tljat  be  Uja0 

n  Confervator  of  the  Peace  at  Common  LalD  ;  anD  l)C 

fait?,  tbat  an  ©atb  is  not  necclfcirp  to  a  Commitment, 
foi  a  Conftable  mitibt  commit,  i?et  be  cannot  anminifiec 
an  SDatb  ^  bnt  be  faiD  tbat  tbe  S>eccetatp  mtffbt  aDminiifec 
an  ©atb  a©  inciuent  to  iM  Ipctuec  to  commit,  as  a  3I«-' 
Uite  of  Bcace  map  5  ano  be  oemanijeD  bp  tobat  @)tatnte 
tbe  ISotoec  10  giDen  to  a  3luftice  of  peace  to  abminidcu 
an  ©atb  •■>  and  Holt  Chief  juftice  and  he  alfo  gaUe  mucb 
EcgatD  to  tbe  Eefolutions  in  i  And.  297.  tbongb  a0  to 
tbe  C]cp?efling  tbe  Canfc  of  tfje  Commitment,  tbe  %a\o 
at  tbi0  Dap  i0  alteceD  ^  fo?  noui  bp  tbe  Aa  of  Habeas 
Corpus,  tbe  Caufc  ougbt  to  be  c]cp?EireD  in  tbe  ^laccant, 
a0  luell  upon  a  Commitment  b^  tbe  tobole  Council,  a0  bp 
a  p?il)p  Counfello?  5  alfo  tbete  ms  an  Cjcception,  tljat 
tbe  Commitment  of  S)it;  James  Montgomery  tO  tbe  €VI'' 

lloDp  of  a  0^eirenget,  ms  unlauiful,  anD  it  ougbt  to 
ijaue  been  to  tbe  Countp  <5Doal,  acco^Ding  to  tbe  Statute 
of  5  Ken,  4.  ann  tberefo?e  bis  fimp?ifonment  being  un- 
lauiful,  bis  Cfcape  out  of  fucD  unlainful  CuHoDp,  toa^ 
not  cpigb  Creafon :  T5ut  Holt  Chief  Juftice  DoubteD  it  5 
foi  be  DcmanDco  if  a  99an  efcape  out  of  New  Prifon,  if 
ft  be  not  jFelonp,  if  bis  Crime  be  felonp  ;  anti  fo  it  10 
from  tbe  Tower ;  foi  t^ougb  bt  tio  not  app,2oDe  of  fucb 
Commitment0,  ercept  fo?  a  fljo^t  Cime,  in  o^bec  to  be 
£]caminrD  before  be  is  committeD,  tobicb  is  toi  tbe  ISene- 
fit  of  tbe  l^^ifonec,  foi  tbete  map  be  Eeafon  not  to  com- 
mit  bim  to  l;3?ifcn  ^  pet  be  faiD  tbat  fucb  Commitment 
to  a  S^elTenger,  tbougb  it  be  ictegulat,  10  not  Doiu,  anD 
tberefo^e  tbe  Cfcape  tooulD  be  Cccafon  5  ano  Juftice 
Rookby  faiD,  tbcp  migljt  intcnD  upon  tbi0  Ectucn,  tbat 
be  efcapeD  from  tbe  ^elTenget,  a0  be  ms  cacrping  bim 
to  p?ifon :  2Jpon  tDe  tiJbole  g^attec  tOep  toece  aDmitteD  to 
XaiU 


BroomV 
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BroomV  Cafe. 

10. 11  ROOM  tuais  an  JnOabitant  iii  tlje  dtp  of  Lon- 
O  don,  fn  an  i^otife  iDljiclj  to.ig  Imtit  aftcc  tijc  jFice 
of  London,  auU  fjaO  been  fnljabiten  fo?  tijtttp  ]^cai*0,  ano 
bad  Biucrfe  l!obt0  In  it  fo?  all  tlji0  ^inic,  luijicb  loobcD 
into  a  botn  @)pncc  of  lanD,  anO  tfje  Cliinci;  of  tlj(0  lanD 
camp,  ann  rceaeD  "BlinDs  bcfojc  tbe  ££ltnnoU)0  5  upon 
iDljicb  Broom  applicti  bimfclf  to  tbe  Court  of  giDcrmrn, 
tobo  mate  an  0?Dfr  tbat  tbe  15\{\\M  fljouio  be  pulim  cotDii 
nnn  rrmobcn,  anu  tbat  Broom  (Ijoulo  be  quiet  in  the  tife 
anU  €n)opment  of  bis  'Iligbt0  ^  upon  toblcb  a  potion 
being  maoc  fo?  a  Prohibition,  anD  it  being  grantcD  Nifii, 
tbe  Recorder  anil  ctbct0  came  ia\  tbs  City  to  fljfiu  Cnufc 
iDbp  a  Prohibition  fljoulD  not  be  gcantctis  nnU  tbcj)  infill 
ED,  tbat  tbe  9ct  fo?  IKebutlDing  of  tbe  Ciip  luao  perpc. 
tual  a0  to  ^oufc0  built  s  nno  if  it  tya0  not  fo,  pet  tbat 
foriLigbts,  <©uttcr0,  ano  otfjcr  ^afcmento,  tbe  Court  of 
Mayor  and  Aldermen  baH  a  3luii0Dfttion  at  Common 

lato  ^  anD  tfjep  faiD  tbat  DiUctfe  Paragraphs  in  the  Ads 
for  Rebuilding  the  City,  gat)E  to  tbem  a  perpetual  gjutif. 
Diction,  a0  fo?  ConDuit0,  &c.  anD  tbe  c:ao?D0  are  gene« 
tal,  anD  tbe  fame  in  tbe  one  Cafe,  as  tbe  otber  ^  ano  aa 
to  tbe  JurisDiflion  at  Common  'ilatu,  tbep  babe  ©f^iccr^ 
nnnuallp  ftoo?n  fo?  tbis  lEJurpofe,  anD  €ntrie0  of  ©?Dcr0 
anD  Decreee  of  fucb  JainD,  a0  antient  a0  tbe  Ctme  of 
Ed.  ?.  TBut  per  Curiam,  tbe  autbo?itp  tDbicb  tbc  Ad  gabe 
to  tbe  Court  of  Aldermen  icns  onip  trmpo^rp,  anD  tbe 
Defign  of  tbe  Ad  teas,  fo?  tbc  encouragement  of  tie 
EebuilDing  of  tbc  Citp  ^  tbe  lubicb  Is  finilljfD  ana  puc 
fncD,  aiiD  tberrfoje  tbe  "Dz^.t^w  of  tbe  Ad  fuifiiifD  •  fo? 
tbep  bj»  tbe  A(^  baD  a  Ipouisr  not  to  Detcimtne  m  tbe 
Courfe  of  a  legal  l'i)?oceeDinji,  but  in  a  fummarp  caap 
anD  aibitrarilp  ;  anD  tberefo?e  if  a  S^an,  tobo  bao  not 
Ulgbt0  iw  fucb  a  part  of  W  Ipoufe,  0?  fo  large,  b.iD  a 
£>ccree  to  mafte  ncto  Ulgbro.  0?  larger  llgbts  i  tbi0  by 
Force  of  the  Ad  tooulD  gttje  bim  n  Rigbt  to  \)^\iz  tbcm, 
anD  be  migbt  claim  tbem  i,  anD  this  was  by  Force  of  this 
Ad  ;  but  after  tbe  Citp  10  rebuilt,  ano  tbe  Defign  of  tbe 
act  pujfucD,  fucb  autbojitp  ceafe?  j  aiiD  as  to  tbcic  au= 
4  tbo?irp 


'^ 


Term.  Midi.  7  Will  3.  R.  B.  601 


tljantp  bp  Prefcription  explofa  fuit  ifta  pretenfio  :    9  \plQ' 
Ijtbitioii  m$  ffiantcQ. 

^he  Bankers  Cafe  in  Cam.  Scacc. 

II.  T"^  H I  s  Cafe  tuns  nrgucD  tfjis  €etni  bj»  Holt  Chief 
_|_  Juftice,  it  fjauintj  been  argucD  bp  all  tljc  Juftices 
of  tlje  Common  Pleas  and  King's  Bench  before,  upon  ill 
dUit  Of  dlrcco^  upon  a  JUDgnWnt  in  tljC  Court  of  Ex- 
chequer; \\\  tuijiclj  t!je  €afe  tons,  tlmt  Wiliiamfon  one 
cf  tOc  DcfenDant0  fii  tlje  ZJLltit  of  €cio!,  came  into  t{je 
Exchequer,  nnTj  b^oujjljt  in  tfjcte  tbe  tetters  li^atents  of 
Car.  2.  in  toljicD  be  recites  tbat  be  toas  inoebteD  to  oi- 
Dcrfe  Ipeifons  in  Dibcrfc  ©urns  partictilarfp  tbece  nien» 
tiancD,  a  no  tOat  tbcre  toao  fucb  a  Deficiency  \\\  fjio  9f. 
faii'0,  tijat  be  coulo  not  pap  tbeni,  ano  particularly  tbat 

be  tons  inOebtCO  to  €)ir  Robert  Viner  4160000  I.   8  s.   2d. 

ob.  fa2  tbe  l^apment  of  tbc  3nteteft  of  tcfjicb  €)um,  be 
giants  fo^  bini,  bis  i^eirs  ano  @)uccefl"0?s  25000  1.  per 
Ann.  to  be  paiD  out  Of  bfs  Eebenue  of  tbe  DercOitarp 
€:i;ctfe  to  S)ir  Robert  Viner  in  ^ruft  fo?  fucb  Crcoitu^s 
of  ^tr  Robert  Viner,  toljo  tooulD  DeliDit  tbctr  8>ecurt= 
ties,  nno  take  ^flignnients  fo?  tbeit  Debts  •-,  ano  \i^  tbc 
fanie  letters  patents  be  Oicerts  t\n  Officers  of  tbe  Ex- 
chequer to  (take  Calleps,  ano  upon  tbe  Receipt  of  tbc 
UeUcnuc  of  tbe  €rcifc,  to  pap  tbem  imnietilatelp  after  tbe 
§)uni  of  14C00  1.  in  QEbarge  to  tbe  Queen,  anD  onotber 
%m\  to  tbc  Duke  of  York  :  Provifo,  Cbat  if  tbC  i^inQf 
pap  to  %\X.  Robert  Viner,  &c.  tbcir  principal  ^um,  tbeu 
tbe  Letters  patents  to  be  DoiD :  Wiliiamfon  took  an 
afllfftlllinit  of  60  I.  per  Annum,  foj  a  Debt  Duc  to  Jjim 
bp  %\Z  Robert  Viner  of  loco  1.  ono  DCliUereO  blS  @eCU-- 
ntp,  ano  tbis  Sfllgnnient  toas  enrolleo  i  auD  be  b^ouijbt 
tbc  letters  patents  ann  amofnnients  mto  the  Court  of 
Exchequer,  anB  p?apetJ  tbcm  to  be  ailomcD,  ann  tbat  be 
nitgbt  be  paiis  tbe  Arrears  of  tbe  60 1.  per  Annum,  ana 
tbe  Clnnuitp  cf  60  1.  per  Annum  fo|  tbe  jfuture,  \i^  tbe 
ComnmTioncrs  of  tbe  Crcafurp,  anO  tijc  Cbamberlam 
of  tbe  Exchequer  out  Of  tbe  Creafurp,  out  of  tbe  RebC' 
nue  arifing  out  of  tbat  part  of  tbe  Ccctfe  cbargcD  bp 
tbe  letters  patents  5  upon  tobtCb  tbc  Attorney  General 

DeniuuccD  ^  ano  it  toas  aOfuogeti  fo?  tlje  Complainants, 
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upon  toljtclj  a  mtit  of  Crro?  10  b?oiig{)t  j  aiiD  two 
Points  ija\)c  been  nuiDe, 

Firft,  3f  tljc  <Ji5?ant  lip  t!jc  JE^tnff  of  tljcfc  annual  ©umgj 
ibc  gooo  to  cljargc  tljis  i:)erGt)itarp  EeUenur.  Secondly, 
3f  tt  lie  ffooD,  tijcn  tfje  Queaion  is,  3!f  tlje  l^arttcs  Ijaue 
taken  a  p?opcc  Eemcti})  •-,  anD  Ije  faiD,  tijat  fje  tooiilD  con= 
fiocc  Thirdly,  if  tlje  (J^nttp  Of  tfje  JuDguient  be  500D, 

Firft,  $pc  faio  tljat  tfje  ©Mnt  is  gooo  to  charge  tfje 

JDcretiitarp  ReUEnue  in  JFce,  anD  to  bino  bt0  ©ucceffj^s  5 

fo?  t(je  fi^inff  luas  feifeD  of  tlji0  Eebcnne  in  ifce,  to 

tuljicb  (Eftate  a  l9otDec  to  alien  o|  cljarijc  is  annc^co  bp 

tlje  lain  5  tIjat  Ijc  fjao  fuclj  C-(!atc,  is  \tit[jout  Cliicftion, 

becaufe  t\}is  Ecuenue  toas  giueu  in  lieu  of  Purveyance, 

anB  Tenures  in  Capite,  anO  bp  Knight's  Service,  in  lofjicl) 

tlje  Croton  baD  an  Inberitance,  anO  tfjerefoie  toitljout 

fncb  an  Cftate,  toljicb  be  ban  before,  it  baD  not  been  a 

®atisfaaion.    Secondly,  Cbe  mom  of  tbe  aa  gabc  to 

bim  an  Jnbetitance ;  anO  be  babinff  an  (Sffatc  in  jfee,  it 

fs  a  funnamental  ^oint  of  Into,  tbat  it  map  be  cbargeo 

0?  alicnen,  fo?  fo  is  Littleton  etpicfg,  Sed.  560.  and  no 

petfon  natural  0?  politick  tobo  ba0  n  ^et,  but  map  alien 

it  5  ann  it  is  no  ©bjeaion,  tbat  tbcp  ate  jytuen  unoec  n 

Crutf,  fo?  eberp  one  knotos  tbat  a  'Bifljop,  Dean  ano 

Cbapter,  &c.  ace  Corporations  tobicb  babe  tbeic  Cttates 

unUct  a  Ctud,  pet  tbep  map  alien  5  anD  tbotnjb  a  pacfoii 

map  not  alien  bp  bimfelf,  pet  be  map  bp  tbe  Confent  of 

tbe  patron  anD  ©roinacp  5  but  tbe  lato  not  babino:  ap. 

pointeD  otbets  to  confent  in  tbe  cafe  of  tbe  llitniy,  be 

map  alien  toitbout  anp  Confent ;  ano  to  fap  tbat  be  map 

alien  toitb  tbe  Confent  of  tbe  Eftates  of  toe  Eealm,  is 

all  one  as  to  fap  tbat  be  map  alien  b^  9a  of  Parliament, 

\io\)icb  is  to  fap  tbat  be  map  not  alien  at  alt  tuttb^ 

out  an  ^tt  of  parliament  5  fo?  to  alien  bp  act  of  par^ 

liament,  is  to  altcn  bp  a  neto  lain  niaDe  fo?  tbat  pur- 

pofe ;  anD  be  faiD,  tbat  it  iras  not  fiiuen  to  tbe  l^ing 

unDEc  a  Crull,  but  it  teas  a  purcbafe  bp  tbe  JUtng  in 

tbe  place  of  an  :jnbECitance  bccetofo^c  in  bim,  toljicb  be 

baD  giben  up  fo?  tbe  9Dbantagc  of  tbe  ®ub|ea,  anD  ac^ 

cepteD  of  tbis  as  a  eatisfartion  fo?  bis  p?(lf(ne  Jnberfr 

tancc^  anD  as  to  tbe  €)b|ection,  tbat  if  tbe  ftiiig  fjas 

fucb  a  potoec  to  alien  tbe  3nbcritaiicc  of  tbe  Ccovon, 

tbat  tbis  toill  be  p?cjuDicaI,  anD  be  niigbt  infecble  tbe 

Eealm,  anD  toalte  tbe  JRebenucs  of  tbe  Ccoton  bp  labiib 

I  anD 
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anti  p?ofiife  ©?ant!S  of  it  5  6c  anfwcreo  tfjat  fiicD  a  iiiT= 
Donoucnble  Cljing  ougftt  not  to  be  fuppofcti  of  tfje  l^tnff, 
to  UJljom  tDe  latu  attributes  fo  niucfj  potoct  antJ  ^is^ 
nitp ;  anD  to  tefirain  tlje  l^iniy  fcom  fucd  a  13oUjer,  in 
abfuiD,  atiD  apinlf  tfje  €on(!ttutton  of  tOe  Ecalm.  Fir  ft, 
dbfuilj,  bcctuife  bv  tbi0  fje  tooulo  [jatie  l£f0  13oU)et:  tUaii 
onp  of  Ijis  @)ub)cct0,  o?  tban  [je  Oimfclf  fjao,  toDen  fje 
tDa0  a  ©iibjeS;  ano  nianp  tobo  fjauc  afcenljeo  tfje 
Cbjone  toece  a0a(!cr0  of  great  €ftatc0  anD  pofffllions, 
tl)t  ujbicb  tbep  tnigljt  baije  alieneo  toben  tijep  loere  ©ub. 
Ifit0  5  but  ujIjcu  tbcp  came  to  afcciin  tbe  Cb?onc,  tbe? 
luece  feifcD  of  tbcfe  poflcflfions  in  jure  Corona  in  tbctc 
politick  Cnpacitp,  anti  not  iu  tOeir  p?il)ate  Capacity, 
7  Rep.  12.  Dyer  178.  Com.  10^,  166,  244.  anO  if  tfjep 
COUlO  not  be  fcifeD  but  in  jure  Corona,  anD  t&cp  COUlD 
not  alien  tbat  of  toljicf)  tbep  mere  fcifcD  jure  Coronce,  tbcp 
loere  unDcc  a  greater  DifabiKtp,  after  t&eir  accent  to  tlje 
CO?one,  tfjan  toben  tbep  toere  €)Ub)ect0,  Uibcii  tfte 
a^arini  is,  tbat  tbe  Defcent  of  tbe  Crouin  tafee0  atoap 
all  Difabilitie0 :  3Ifo  Secondly,  jt  i0  contrarp  to  tbe 
Conttitutton  j  fo?  tbe  ISeceflitp  of  affair0  niigbt  require 
tbe  J^ing  to  taifc  s^onep,  before  a  lp)arllament  coulD  be 
conUencD  to  giue  it,  in  Uibicb  Cafe  be  ba0  not  anp  ^ap 
but  to  bo?rotD ;  note  if  t^e  f^ing  im  not  anp  \powt  to 
cbarge  0;  alien  bid  Rebenue,  tbere  map  be  fucb  a  3iunc= 
ture,  tbat  tbe  Eealm  migbt  be  DcRropco  fo?  tbe  mnixt 
of  it  5  fo?  tbo'  tbe  UU^  tobicb  ba0  been  often  ufeD  to 
E1cto?t  loans  from  tbe  %ubm  bp  Pii\)^  €)eal0,  &c.  tg 
not  to  be  commenDeD  0?  p?a?iceD,  but  conDemneD ;  pet  be 
DID  not  fee  anp  C)arm  in  tbe  l??{nce'0  'Bo?roUiing  ^  ano  in 
jFact  manp  of  our  Hitngs  baUe  bo^rotoeD,  as  map  be  feeu 

in  Cotton's  Pofthuma  175,  176,  &c. 

Secondly,  3ln  ail  €JoUernmenr0  tOere  otigbt  to  be  a 
Potoet  of  EetuarDs  anD  puniibments,  tubtcb  are  tbe 
€>uppo?t0  of  eberp  ©tatc ;  puntibments  are  DitcctcD  b^ 
tbe  Into,  but  EeiDarD0  arc  arbitratp  5  anD  tnbere  a  ^an 
fjas  Done  @)erbice  to  bi0  Countrp,  l!?cnQon0  fo?  life  ace 
not  fufflcient  ^  fo?  99en  enoeabour  10  ennoble  tbeic  jfami" 
lies,  cfpeciallp  unDet  a  ^onatCbP ;    Mirroir  2,  3.  Selden 

538,  8^9.  tbat  befo?e  tbe  Statute  de  Donis,  all  honours 
toece  granteD  in  fee,  anD  bp  tbis  tbe  JOoblcs  toece  mo?e 
(trongip  incitcD  to  Actions  of  aictue  anD  C^onouc  -,  anD 
tbe  laU)  DOE0  not  aomit  Jnfancp  in  tbe  I^ing,  becnufe 

H  h  h  h  2  tbat 
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t^at  !je  fijoiiiD  not  be  DifablcD  to  reiuarD  i  a0  it  10  faio  I'li 
7  Rep.  12.  antj  tljis  I0  alfo  app?oDcD  on  by  act  of  Ipaili'a- 
mcnt,  rcil.  34  Hen.  8.  cap.  20.  tlje  p?caniblE  of  tuljicfj 
as  Ije  tecitcD.  Thirdly,  CIjEre  ig  oreatci'  Eeafon  tljat 
tfje  li\{nfl:  fljouID  not  be  DifallcD  to  giant  0?  cOnrge,  tfjan 
tIjEte  (0  fo?  n  ©ubfcrt  o?  common  pc-tfon ;  fo?  tijc  l^mo: 
|)a0  Co  man?  COajJS  to  augment  ()i0  Ecucnuc,  a0  Stop 
fEiturc0,  €fcl)eat0,  Jflnr0,  anH  otljcc  JncomE0,  tljat  if 
IjE  couin  not  alien  tfteni,  and  toa0  n  frugal  l^nncc,  Ije 
tooulD  polTcfs  tljE  gieatet  patt  of  tbe  lanti  in  a  little 
^ime,  toljicl)  tooulD  be  a  great  Difcouragement  to  Jn= 
Dufttp  j  atiD  if  Hen.  8.  ijao  been  of  tlje  Cemper  of  lji0 
jFatljcr,  Ijc  bp  tlje  Diffolution  of  tlje  a9onanerics,  auD 
tbe  great  €rcafure$  of  {)i0  Jfatfjer,  luoulD  banc  been 
SDluner  of  all  tlje  nanus  in  tbe  Ecalm  ^  it  Ijas  been  faiO, 
tljat  LanC0  tubicb  come  hy  €fcbeat,  o;  jFo?fciture  migljt 
be  alieneU  5  but  tljat  tfte  antient  Jnlierttance  of  tDc  aEroiDn, 
0?  tljat  lubtclj  came  by  Qa  of  Iparltament  coulD  not  ^ 
anH  be  faiD,  tfiat  tbe  LatD  Hid  not  make  anp  Difference 
in  my  'Book  bettoecn  tbe  antient  Jnberitance  of  tbe 
Croibu,  0?  lanU0  fettleu  by  9a  of  parliament,  ana 
nanus  ijyUt^  came  by  forfeitures  o?  Cfcbeats  :  5;e  fain 
tljat  it  appeareD  by  Domefday  Book,  tljat  tbete  lucre  An- 
tiqua  Dominica,  anu  tbe  Ccnants  of  tbofe  lLanD0  toere 
by  tbeir  Cenure  to  ploUi  ann  foto  tlje  lLant»0  of  tU 
ming,  anu  to  pap  fucb  Eents  in  Ip^ouifions  fo?  tbe  Ciing'0 
^)oufe  5  ano  fo?  tbis  Eeafon  t&ep  ban  DiUerfe  pjiuileges, 
a0  not  to  be  fueD  out  of  tljeir  ^ano?,  not  to  pap  €oll, 
0?  to  be  conttibuto?p  to  tbe  (Ejepences  of  ja\nigljt0  of  tlje 
©bire,  &c  anU  tbefe  BttUccs  anu  Cenurc0  mere  an 
gi)\)antage  to  tDe  Erff  of  tbe  ©ubjeas,  in  Eefpea  tljat 
tbe  iaing  being  fo  fcriieD,  be  bam  not  ©ccafion  fo?  Pur- 
veyance ;  anD  pet  tbefe  lanus,  tbe  antient  Jnberitance 
of  tbe  Ccotuii,  lucre  alienable  ^  anD  if  tljefe  LanD0  teete 
alienable,  be  DcmanDcD  tobat  lanDs  are  not  alienable  f 
anD  tbat  tbep  ate  alienable  appears,  N.  B.  11,  12.  foj 
Writs  of  Right  Clofe  are  to  be  DirtttcD  to  tbe  13niliff£j 
of  S)nbifcts;  anD  if  tbe  latu  bn3  maDe  a  Ipjouifion  b]> 
an  Original  Writ,  tbat  Eigl)t  be  Done  in  tbefe  Q5ano?Q  br^ 
ing  in  tbe  i^awn  of  a  Subject  ^  tbis  10  an  argument 
tbat  tbep  are  alienable  ^  anD  Ije  DID  not  fenciu  anp  Eea- 
fen  fo?  a  Difference  bettuecn  tbe  antient  iLauDs  of  tbe 
Inberitance  of  tbe  Croton  aiiD  ot[)er  Cffates  Uibicb  tbe 
4  filing 
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filing:  6a0,  VcIjicO  are  of  an  Jjigfjet  ii^atucc,  aito  talleo 
tijc  jrloiuct;$  of  tlje  Croton,  m  U\aU&,  €)ttaj'0,  &c. 
9  Rep.  the-  Abbot  of  Strata  Marcella'S  Cafe  s,  alfO  Hun- 
dreds nu'gljt  Oe  nli'enen  in  jfcc,  till  fo?  fetietal  3Inconue= 
nfenc(e0  (t  uias  rcftratncD  bv  tfjc  €)tatut2  of  Edw.  5.-  nuD 
tfje  £^tno;  nii'ffijt  cccrt  n  Cotintj'  l^alatine,  auD  feparatc 
ft  fcom  t(je  immctJiatc  (©ouecnnicnt  of  tlje  i^tng  toitfj  a 
Potoec  to  patoon,  CceafoniEi,  jrtlonies,  &c.  till  tDe  %ta' 
tute  of  27  H.  8.  cap.  24.  uifjicD  ceututcs  t&efc  ILibcttied 
ann  Ip^tuilpffes  to  tbe  Ccoiou. 

3it  is  objefted  tfjat  tl3i0  Ecijemie  is  gitjcu  ep  act  of 
JParliamciit. 

De  anfwered,  Firft,  ^uppofe  a  jfee  Oe  ffttjcn  to  a  ®UlJ= 
|ert  by  aa  of  pacUameiit,  fje  uioulD  (jalie  tlje  fame  potu- 
CC0,  as  oliec  anotftec  jfee  putcbafcD  fcom  a  ©ubiert  i* 
anD  fo?  iDljat  Eeafoii  fljall  it  not  be  fo  in  t&e  OEafe  of  tlje 
l^ino;  t  auD  if  tljcce  be  not  anp  Eeafou  foi  a  Diffecence 
in  tfje  Cafe  of  tlje  filtnof,  anD  in  t&c  Cafe  of  a  ®ul)|cct, 
tljcce  is  not  anp  Difference :  "But  Secondly,  f  ee=finiple 
Cftatcs  sibcn  to  tbe  fitinff  6p  aa  of  parliament  Ijaue 
been  actualip  alieneD,  tbousD  no  poller  giijen  bp  tDe  as 
to  tge  S^ing  to  alien  ^  fo;  De  bas  it  bp  Confequence  in 
LalD,  as  in  tlje  Cafe  of  tDe  ^onafteries  loDicD  are  all 
alieneD. 

Objeaion,  CDat  tDiS  tifes  out  of  tDe  putfe  of  tDe 
People* 

^e  anfwered,  ^DougD  it  be  ratfcD  out  of  tbe  purfe 
of  tDe  people,  pet  it  is  tDe  P?opcrtp  of  tDe  Eing:,  ano 
all  one  as  if  tDep  neuec  Dao  it,  anD  tDere  is  no  ^i^z-, 
tence  if  pou  pap  to  tDe  I^inff  0^  Dts  alienee.  21  Edw.  3. 
47.  Prinn  upon  4  Inft.  245.  Knighton  2684.  2  Inft.  550. 
Davis  7.  14.  of  tDe  <55?antof  tlje  Cocket  Cuftom  to  tDe 
Co?po?atton  of  Waterford ;  anD  tDcre  is  not  anp  Differ 
rente  betioeen  a  <S?ant  of  Cuftoms,  toDtcD  rife  out  of 
tDe  putfe  of  tlje  people,  auD  a  (S^ant  of  tDe  €]ccife» 

Objeaion,  CDat  tDep  ate  not  alienable,  becaufe  tDep 
come  in  tDe  ^lace  of  an  3luDecitance,  tuDtcD  tDe  Hiing 
COUlD  not  DaDe  alieneD,  as  Tenures  in  Capite,  Purvey- 
ance, &c. 

©uppofc  tDat  tDep  toete  not  alienable,  pet  tDefe  3!nDe-- 
ritances  arc  note  at  tDtS  Dap  ertinct,  anD  tDerefo^e  tDep 
cannot  ajfcct  an  3inDet(tance  of  anotDcr  iSaturc  netulp 
grantcD^  befiDes  tDe  fiiing,  tDougD  De  niap  not  grant 

tDcfe 
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tOefe  3]nl)fritance0  to  otljcto,  ^tt  ()e  map  tJifcIjacffe  01 
telcafe  tijcm.  Moor  853.  i  Roll,  146.  9  Rep.  laj.  Loe'jS 
Cafe. 

•But  it  is  tain  tljat  bp  tfje  oln  laio,  tlje  antfcnt  Eeue= 
mm  of  tijc  Crotcin  ace  not  alienable  5  ann  fo?  tljfs  Brit- 
ron  87.  ariD  Fleta  L.  5.  c.  6.  are  citcD. 

FirfV,  Zbt  P?art:ice  i0  againfl  tljcfe  'Boolts  5  anD  Se- 
condly, Britton  f)a0  not  anp  (uclj  ©pinion,  fo?  f)e  ijj  ta 
be  unoetliooH  tijat  tljc  J^ing;  map  not  alien  tljc  l:3?cioga= 
ttDe0  of  bis  OTtotDn,  as  to  grant  to  anotljet  lE)oU)et  of 
pacDon,  8cc.  iDljiclj  toouio  be  to  bebett  Ijimfelf  of  pan 
of  010  p?incelp  9ntbo?itp  ^  anti  as  to  Fleta,  Seiden  que- 
ftion0  if  tfjcre  cbet;tDa0  fucb  a  CTonfiitiition  in  1)10  DilTci;-- 
tations  upon  Fleta  549,  552.  but  if  tbere  teas  fucij  a 
Conffitution,  it  ncbec  tuns  receibeb  in  tljis  Eealm,  anQ 
t&crefoje  it  cannot  binn  bete,  2  inft.  275.  anb  be  faiu, 
tbat  no  ^mt  ot  tbe  I^ing  ebec  {on^  aboibcb,  foi  loant 
of  potijcc  in  ti)e  Wn^,  but  in  Cafes  tobece  tbe  iaing 
bas  been  bccelbcb,  &c.  ano  tbe  fcbecal  9ct0  of  Eefunip- 
tion  tDbicb  babe  been  mabe,  are  fo  manp  proofs  tbat  tbe 
jibing  bad  fucb  a  poloer,  anb  tf)at  tbere  loasi  no  otbec 

mny  to  abOib  tbe  ®?ant,  a0  6  Hen.  4.  14.  Cotton's  Re- 
cords 459.  I  Rich.  2.  58.  Cotton's  Records  159.  anD  Fleta 
in  anotber  pace  tiepart0  from  tobat  be  bab  falb  ^  anD  tOe 
JLcntjtb  of  Cime  is  no  TBar,  fo?  tije  Tisooh  of  Domefday 
toill  euince  tbe  contcarp,  anD  fljclD  tbat  tbe  lanD0  tucce 
tbe  !l\in50  ^  tot  tbi0  'Booh  i0  a  EcC02D,  anD  a  Certiorari 

lies  upon  it,  anD  it  i0  tbe  onlp  Ecco^D  tDbicb  map  be 
pleaDeD,  it  being  before  Cime  of  ^fmo?p  ^  alfo  Bradon 

is  econtra,  anD  tbc  Stat,  de  Bigamis  i0  a  lE)?00f  Of  it,  c.  2. 

tbat  tbe  0?ant  of  tbe  lAing  i0  gooD  ^  anD  Fortefcue  in  {)i$ 

Xoob  de  Laudibus  Legum  Anglix,  tubcre  be  inflruSS  tbC 
P?ince  in  tbe  Jl^aturc  of  tbis  (©obecnment  j  if  tbe  Crotun 
be  DifobleD  to  grant  anD  Difpofe,  be  tuouID  not  Oalie  omit- 
teD  to  acquaint  W  ]pii\Kz  of  it. 

3lt  is  faiD,  tbat  tbe  Jfcejfarms  babe  been  grantcD  bp 
9ct  of  l^arliamcnt  -,  anD  tbis  toas  becaufe  tbc  ©pinion 
tuas  tbnt  tbe  «^^lnt  Uia0  not  gooD  toitDout  an  act  of 
l^arilamcnt. 

€be  38  of  iparUamcnt  tons  not  necclTarp  to  enable  tbe 

l^ing  to  make  a  iS?ant  of  tbcfc  Eents,  but  to  encourage 

115uicbafo20,  anD  to  gibe  fucb  i3?(bnege0  to  tbe  ©ubics. 

iu:iclj  tbe  Jibing  coulD  not  transfer  luitljout  M  of  l3ari(a' 

4  ment, 
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ment,  aiiD  to  tme  am  ftippip  tlje  Defect©  of  Nonredtal 
0?  Mifrecitai ;  aiiD  tfje  93  It  fclf  (0  ail  Slutbo?itp  tljat 
tljc  fi^tno;  misl)t  alien,  fo?  tlje  2ct  Declates  t(jc  Hcttecs 
lS)atents  lyooD,  toDicD  lucre  grantfD  before* 

'But  it  10  fato,  tijat  if  tfje  Ciccife  bz  alienable,  t&at 
tljen  tDe  filing's  2Dfficer0  toculD  fae  tljc  ©fficerg  of  tfje 
g)ub|ea,  U)l)!cl)  tooulD  be  abfurD  anti  incouUetucnt. 

C(je  ©ascecs  map  be  tfje  ©fliccr©  of  tijc  Eins,  ants 
collea  tbe  Dutp  of  tin  Qtubitct-^  as  in  tfje  Cafe  of  a 
<©aol  in  t&e  r)anD0  of  a  @)ub|ect,  be  map  fuc  in  Cfjan- 
cecp  fo|  a  Commiflton  of  iJpao!=DcIiberj> ;  in  tnbicb  Cafe 
tbe  3in(!icc0  (ball  be  tbe  Julticc0  of  tbe  mtnij,  but  tbep 
tball  ceiiijei:  tbe  <©aol  of  a  S)ub|ett  j  anD  fo  in  tbe  Cafe 
of  a  jFo^cft  in  t'jc  5)antJ0  of  a  Subject  5  i  Inft.  2.  12 
Rep.  22.  auD  be  fasD  tbat  no  3ntent  appears  i\\  tbe  M  to 
appropriate  tbt0  EeUenue  to  tbe  Croton,  but  onip  motos 
of  (Jp^ant  to  tbe  l^iuQ  anD  l)\0  l)ttts  5  but  in  tbe  9a 
fo?  rpcflrtb='^onep,  tbere  i0  a  Provifo,  tbat  tbe  il\ing 
map  not  alien. 

git  i0  faiD,  tbat  l^^obifion  is!  niauc  to  teflrain  tbe  s:rea» 
furrr  to  niaUe  a  leafe  facpono  tbiec  jPears. 

Cb!0  rcltrnins  tbe  Creafurcr  ex  officio  to  leafe  beponti 
tb?ep  ^fac0,  but  Doe0  not  reficain  tbe  Il\ino:  •-,  fo?  tbat  tbe 
CrEiifutcr  ba0  fucb  a  po  xcr  to  make  a  leafe  10  allotueo 
in  Lane'0  Cafe  2  Rep  but  no  3intent  to  reflrain  tbe  J^ing 
apprarin[]f,  be  couID  not  tbuiH  tbat  be  is  rettraineo  ^  as 
to  tbat  iDbjcSion  to  tbe  ©lant,  tbat  it  is  of  an  annual 
@um  0?  Eent  tobicb  ifl"ue0  out  of  tbe  Cbing  in  #?ant, 
anD  tbetefo?e  it  is  not  gooD  3  be  faiD  tbat  an  annual 
Rent  10  a  p?opcr  C2:io?D  fo?  an  9nnuitp,  but  if  tbe  i^ing 
grants  an  iSnnuitp,  tb(0  Does  not  cbarge  W  j^erfon, 
Fitzherb.  Annuity  152.  anD  tbe  MJo?D  Penfion  10  nOt  fa 

pjoper,  anD  It  10  in  tbe  iQatuue  of  a  Rent^cljacgc,  2  Cr, 
78,  79.  anD  (t  is  alUjjnable  ouer,  anD  fo  in  tbis  Cafe  5 
it  is  objeaeD  tbat  tbis  ©?ant  is  mabe  in  ^atisfaaion  of 
a  Debt  of  4160000 1.  tbe  lubicb  map  not  be,  fo?  boU)  can 
tbis  be  a  gtatisfaaion  foj  a  Debt  Due  to  anotberf  tbe  Iliino: 
tafecs  jOotice  tbat  be  tnas  in  Debt,  anD  tbat  tfje  Debt 
tiias  ftateo  at  fucb  a  ©urn,  fo  tbat  tbe  l^tng  ma  not  dc- 
CPibcD  ^  alfo  it  is  a  ConfiDeration  paifeD,  anD  tbercfo?c 
it  (ball  not  a'JOiD  tbe  <J5?ant,  so  Rep.  ©t.  Saviour's  Cafe, 
fo?  tbe  ConfiDetation  being;  palfeD,  e\jerp  Cbing  Iljall  be 
intenDeD  to  be  Done  to  make  tbe  ^^jant  gooD,  Com.  554- 

anD 
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lint)  fo?  tljefe  Ecnfons  fje  concUiDcD  tfjnt  tDc  ^^^aiit  of 
tljc  fi\ii!Q[  111  tf)(0  Cafe  tDiis  goou. 

3s  to  tfjc  Ecniftip,  fjc  FjfiD  affo  tfiat  tljc  patentfc  anD 
Qfilijncc  Ijao  taUen  n  pjopcu  EenicDp  ^  !)e  faiD  tljat  all 
his  Brothers  ijnD  rtyicfQ  tfjnt  fjctc  t!je  flfliijnce,  &c.  (jao  n 
Icgnl  Eigljt,  niiD  tDircfo?c  tljrre  to  n  Icgnl  lIifmcDp,  nun 
it  IS  III  vmiii  to  fjauc  tljc  one  toitljcut  tije  ctl;cr  ^  nno  Ije 
ftllD,  Firft,  Sljat  Monftrans  de  Droit,  aiiD  Petition  of 
Right  tictc  tljE  EtmcDice  in  fuel)  GTafc  at  tfjc  Common 
InUi^  aiiB  tljC  Monftrans  de  Droit  !S  eilhirffCD  bj)  fcl?ci'nl 
S)tatutc<j,  anD  crccpt  in  a  feiij  Cafc0  a  SraUetfe  Iic0, 
4  Rep.  54.  2  Inft.  688.  Stamf.  Prerogat,  74.  but  tfn';S  Cafe 
10  not  tDttljiii  anp  of  tfje  ©tatutcs,  Out  10  at  (ZTommoii 
UaU)^  onD  tljE  15artj)  in  tiji's  Cafe  10  not  put  to  fj(0 
Petition  of  Hight,  but  Monftrans  de  Droit  10  Inn  p^opcc 
KLIap  5  a  Petition  of  Right  10  not  neCClfinp,  tIjOUffD  tljE 

Ipartp  map  atmit  ftinifclf  out  of  l^oflcflton,  a0  m  t,e 
Cafe  of  a  Cruant  in  €ail  of  a  Kent,  toljo  map  IjaDc  a 

Formedon,   auD   tfjfU  a  Warranty   UjouID  bar   Ijim,  but 

tl)i0  10  not  nccclTarp  ^  fo  l^cn  it  tbc  pactp  tpiil  aumit 
IjimCelf  out  of  lp)o(rcfiion,  Ue  miGfjt  fialic  a  1  etition  of 
Right.  Secondly,  A  Petition  of  Right  10  not  liCCCfnirp, 
bfCatlfe  a  Petition  of  Right  i0  iJlOUUBeD  upon  a  Matter  of 

Fad  fuggefted ,  upon  Uiincfj  a  Commifilon  i(rur0  to  CW' 
(im're  of  tljc  CtutD  of  tlji0  ^uffgcfiion,  crccpt  tl)t  At- 
torney General  COnfcirc0  tljC  Ctutl)  of  tijc  a^attct  fUff-- 
jjcltcD,  00  in  a  petition  of  Doiucr,  3  Inft.  215.  Moor 
6:i<^.  Co.  Ent.  462.  9  Hen.  4.  4.  but  bcre  no  C^attcc  Of 
iFfict  i0  to  be  inquii:tti  of,  but  bi0  atitle  io  bp  Icttrrg 
patent  U)fj(c!)  arc  spatter  of  Eeco?tJ  ^  it  is  true  tijat 
Williamfon  Claim0  UllDCr  %it  Robert  Mner,  but  ()C 
cla!m0  bp  DecD  cntolleD  titcacD  bp  tbe  patent  5  ncitljer 
tioi0  tlje  patentee  go  to  tJcfirop  tijeCitlc  of  t()c  Uiiifl:  ? 
fcut  if)i0  10  in  affirmance  of  tljc  HMu^'g  ^itlc,  aiiD  in  all 
€afc0  of  a  Petition  to  tljcH^ino:,  t!ji0  10  to  controDcrt  tlje 
Ciilc  of  tbe  fiMuQ  •■>  tlje  Cafe  migljt  baUc  been  fo.  tljat  a 
Petition  mijtljt  IjaUc  been  necclTarp^  a0  if  ®ir  Robert  Vi- 
ner  (jaD  been  attainttD  befo?c  tljc  Qfi'igJin^ent  inroiirf, 
anti  after  tljc  (S?ant  matie,  ano  a  ©ctfuie  bno  been  tiiaOc 
into  tlje  Jl\tnB;'0  l;fi\n\},  tljc  partp  cuffljt  to  rjo  bp  Qllap 
of  Petition  ^  fo?  in  no  (JLafc  10  tlje  pnrtp  put  to  hiQ  Pe- 
tition, but  luljcn  l)c  controDett0  tlje  Cltie  of  tljc  t^intj ; 
but  Ijere  tlje  Annuity  10  not  put  to  a  Eigljt  j  notftinor 
I  10 
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10  Hone  to  turn  tljc  €>ub|'eft'0  Citle  to  a  Eiff&t,  ano  tficrc 
fo?E  tDcre  fs  no  Rearon  to  &aUc  a  l^ctitioti  ^  alfo  as  a 
Ipetition  10  not  nccclTacp,  fo  t&e  Eemeop  Ijere  pucfueo  10 

0JOpcr,  fell,  a  Monftrans  de  Droit,  tX)lj(c5  {0  a  EemeBp 
at  Common  lauj^  Kell.  178.  4  Rep.  55.  anH  if  it  fie  Dc= 
mnnOcti  twOen  is  fuclj  IReniEtip  to  be  putfucD,  it  map  fie 
anrtDcreo  luljen  tfie  Citle  appear©  upon  EecoiD,  30  fup- 
pofc  an  3!naui(it{on  fctinti  a  Citlc  fo?  tfje  jKfno:,  a0  alfo 
one  fo?  tfic  I3actp,  a0  in  tfie  Cafe  of  an  alienation  in 
^onmm  hp  a  DtlTcifo?  ^  Sadler*0  Cafe  4  Rep.  ano  t[)at 

a  Monftrans  de  Droit  lic0  in  tfiC  Exchequer  appcaC0  in 
Shefifeild'0  Cafe,  anti  is  aumittco  in  tlje  Com.  186.  Coke's 
Entr.  505.  [tfjouglj  26  E.  v  tlOCg  not  mention  tfie  Exche- 
quer,] foi  it  lic0  in  fame  Cafe0  tljetc  fip  tfie  Common 
ILatD  ^  anD  at  tfii0  Dap  a  Monftrans  de  Droit  lies  onlp 
in  Chancery  anH  tfie  Exchequer,  except  in  a  fpecial 
Cafe. 

30  to  tlje  Qutl;o?itie0  tuljicfi  MDe  been  citeu,  fje  faio 
tfiat  Ryly  251.  is  an  autl)o?(tp  to?  fiim,  anD  p?ouc0  firft, 
€fiat  tfie  Occfiequec  migljt  ()olD  pica  in  an  9nnuitp  of  tfje 
^?ant  of  tfje  lixinff,  fecondly,  Cljat  tfje  Court  of  Cjc^ 
cfieqnec  map  compel  tfie  ^reafuret  anu  Cfiamberlain  to 
mnfee  papment  to  tfie  ISJatentee  ^  but  it  fia0  been  obicSfcD 
againff  tm  Cafe,  firft,  Cfiat  tfie  jpetition  toa0  to  tfic 
liinQ:  in  parliament,  tijfiicfi  tua0  tfie  (J5?ounti  of  tfiis  p?o- 
CceDtniJ-^  fecondly,  Cfiat  tficrc  \X>a&  a  Liberate  upon 
tofiicfi  tfie  Exchequer  mifffit  fiolo  piea  ;  thirdly,  Cfiat  it 
Uiag  not  UtrecteD  to  tfie  Barons  alone,  but  tO  tfie  Treafu- 
rer  and  Barons. 

90  to  tfie  firft,  fie  HeniCH  tfiat  tfic  Proceeding  m0  Upon 
tlje  Petition  ;  tfierc  are  feberal  Sllaps  of  petition  ^  a0  a 
Petition  of  Right  p?Eferable  in  parliament,  a0  toell  a0 
out  of  parliament,  a0  Ryley  257.  Stanf.  Prerog.  72.  but 
tfie  petition  in  tfie  Cafe  abofic  tnas  onlp  bp  m^  of  €om-- 
plaint,  ant!  tfiig  appEar0  bp  tfie  anftoer  inoojfctJ,  tofiicfi 
tua0,  go  into  the  Exchequer,  and  ftiew  your  Charter  to 
the  Barons,  and  they  will  do  right  j  anB  it  10  not  tfie  Pc 
tttion  toljicfi  impotocr0  tfie  05(^^10.  30  to  tfic  fecond  ob- 
jeaion,  tfiai  tficrc  Vpa©  a  Liberate  in  tfiat  Cafe,  but  no 
fucfi  Cairit  ficrCi  fie  anfwered,  tfiat  a  Liberate  i0  but  a 
£2:irit  of  ailotDnncE,  toljicfi  map  gibe  CreDit,  but  no  31«-- 
riBOiitlon,  Regiftr.  192,  195.  anD  in  tfic  olo  3Eime  tofien 
tfic  il:itnQ;'0  Cijartcr0  mere  plcaoetJ,  tficte  u>q0  a  Cillrit  of 

I  i  i  i  i^ilOtO' 
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ailotoaiue  ^  nntJ  nolo  bp  t[)e  Statuta  of  Rich.  2.  cap.  9, 
tl)e  Court  of  Exchequer  Cllgl)t  tO  pjOfGCD  tB(t|)OUt  fuclj 
COtitS  ^  4  Inf>.  no.  O0  to  tl)C  third  Objeaion,  tijat 
tliE  ip)arllnnicjit  in  tljat  GTRfe  citcatD  tljnt  a  CHLItit  be  died 
to  t()E  CifiifutEt,  anB  tbcrcfo?e  tfje  Xarons  cotiio  not 
p?occcti,  fo?  tbcp  [jari  not  a  3uti6t>ict(on  upon  tm  (Utea-- 
(met ;  Ije  anfwercd,  tijat  (f  tljc  T5acon0  IjaDe  not  a  Jn= 
riSDiSion,  tljcic  I'si  no  SlunstJirtion,  fo^  tlje  Ctcafurcr 
fias  none,  antJ  tfiefc  Sgattst©  arc  to  be  DetctmincD  before 
tbe  T^aioii0  onip  ;  anti  t&onglj  mnts  arc  DiccttcD  to  tlje 
Citafiicct  aniJ  OBaronfii,  pet  tljc  Cteafniec  fjas  not  anp 
Siicisoiaicn,  fo?  tlje  Curfitors  tuoiilti  not  altct  tljcir  Conrfc, 
as  (n  tljE  Cafe  upon  tlje  Statute  of  WeO.  2.  of  n  parte 
talis  i  ano  tbcrcfo^e  tfjc  jFo?m  of  tlje  Di'tfctfcn  of  mtits 

f0  no  QrffUmcnt,  fo?  ft  10  communis  Error,  Regift.  157. 

N.  B.  129.  b.  anD  if  tbc  Ctfafurcr  bn$  not  HutifiDittion 
in  tljc  Court  of  Pleas,  tl)i0  @)ntt  is  toell  b^ougljt  before 
tlje  'Barono,  ant)  tbe  Peers  tafee  li^otice  of  tljc  Iucif= 
tigion  toljiclj  tlje  'Bauin0  SaDc.  Ryly  262. 

QntJ'be  faid  tl)at  9  H.  6.  15.  j0  not  n  mean  Qutljo« 
ritp  5  anD  tbe  Queftion  tljete  uias,  3!f  tbe  «©?ant  tljere 
cljargeu  tlje  pecfon  of  tf)c  fluccn,  0?  ifliieti  out  of  tlje 
Cunoni  ^  ano  fuclj  a  ®?ant  a0  t{ji0  toas  taken  to  be  goon 
tljcn  ^  ant!  Ije  faiD  tljat  fuclj  a  pocetOing  a0  bete,  10  not 
a  €)ti'anger  to  Weftminfter  Hall  ;  but  Ije  agreeU  tmtfj 
toljat  10  faio  in  Walker'0  Cafe,  3  Rep.  25.  tljat  be  fufpr3= 
eU  tbe  Lcffitimacp  of  a  Cafe,  tuljiclj  ncDer  bao  anotljcc 
Cafe  of  IKUi  to  It  ^  ano  a0  to  tbi0  be  citeO  Coke's  Ent. 
9?.  tnficre  tlje  lung  gi-anto  jFincs  ano  amacenifnts,  anO 
to  be  quit  of  Soil,  &c.  ano  if  tbe  Eitng  migbt  niahc  fuclj 
a  «©j3nt  in  tbe  Cafe  of  a  Libcttp,  fo?  tuljnt  Ecifon  map 
be  not  DO  it  iu  tbe  Cafe  of  a  Kcntf  Term  25 

Car.    2.    R.   B    Lady  Broughton   U)a0  COnblScO  Of  €%• 

to?tion  from  tbe  p?ifonci'0  in  tbe  IPiifon  of  tbe  Gatehoufe 
at  Weftminikr,  anO  fincO,  ano  tbe  Office  fcifeo  intu  tbe 
!DanO0  of  tlje  lining,  onO  tbe  sheriff  baD  tbe  CufioOp  of 

tbe  P?ifonrr0;  tbe  Dean  and  Chapter  of  Weftmtnfter 
DnO  tbe  Jnbrtttance,  anO  came  anO  claimeo  tbe  pjtfon, 
anD  PMVCO  an  Amoveas  Manus ;  aiiO  upon  tbiO  tbe  Attor- 
ney General  cauic  ano  coiifelTcO  tbcic  ^len;  anO  it  tons 
aOHiOgED  that  the  Kings  Hands  be  amoved,  anO  tlje  ]d2l- 
fonac  lucre  oelittncO  to  tbe  Cufloop  of  tbe  Dean  and 
Cha[)fer;  anD  tbiS  lua0  a  Monftrans  de  Droit,  anO  b?OUflb£ 

in  R.  B.  becaufc  tbe  Eeco?o  of  tfje  Con\):ction  ano  Q^£\' 
4  lure 
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tun  tocre  tljere ;  fa  !jerc  tfjc  Monftrans  de  Droit  (0  pjo» 
pec  in  tlje  Exchequer,  bEcaufc  tljE  Ctcnfiice  i<s  Ijcre  5  nno 
tlji0  10  tljc  ufual  Court. 

3X  i0  objected,  tljat  tI)E  Office  of  Receipt  iS  Cifffnct 
ftom  tljE  Court  of  Exchequer,  anD  tljat  ^Oncp  iffurs 
tiDittjout  tlje  Dircaion  of  tljc  O5aron0,  "toDtcIj  ts  n0  muclj 
110  to  fnp,  tljat  tbcp  Ijabc  notljing;  to  no  in  tDl0  ©ntttc ; 
Ije  anfwered,  tljat  tljOUffl)  tljl0  ill  fact  be  fo,  ftt  l)Z  QUC^ 
filoncD  if  it  be  of  Eigljt,  0?  no  -,  fo?  tbe  iiioicial  l^otuet: 
10  in  tljc  TBarond,  and  tlje  afTtuno;  cut  of  £0omp  10  as 
muclj  12)att  of  tljE  potnec  of  tfje  'Bacon0,  as  tlje  Ec= 
Cdpt  ;  antJ  upon  tlje  Accounts  of  the  Auditors,  it  10  to 
bz  netermineD  Op  tljcm,  if  tlje  ^Tccaftire  be  milp  iiTueD  0? 
not,  fo?  tlje  'Baron0  arc  tlje  fupiemc  Siioitojs ;  4  Inft. 

Cit.  Exchequer,  anO  Gervafius  Tilburienlis  5  but  it  IS 
faiD,  tljat  tbe  QDatons  are  3uDito?0  fo?  tlje  JG^ino:  0  ip?a-- 
fit,  to  bjiuff  in  Ijis  Bcbenue,  tljat  tljep  map  aDiuDije  fo? 
Ij!0  l^?ofit,  auD  gibe  £>mr:S  to  bjiug:  Ijis  Ecbenue  in, 
but  t()cj)  cannot  tiUic  it  cut :;  tins  is  a0  niucO  00  to  fap, 
tljat  tbcp  niajj  Detetmine  fo?  tljc  t^inn;,  but  not  againft 
Ijim ;  but  tlje  15aton0  map  Detcimine  all  Q5nttEr0  cou' 
cerntno:  tlje  Eeucnue,  ano  tljcp  ano  tlje  l^tng  Ijabc  a  13?t= 
hilcgc  to  fue  in  tljis  Couct,  anO  not  tbe  €)fficcr0  of  tlje 
Court  onlp,  2  Inft.  550,  551.  bcfitJe0,  tljis  Sjungmcnt  is 
not  an  JlTuinQ:  of  tbe  Ecbenuc,  but  a  Detetmination  of 
a  Eigljt ;  t(je  ^iebenuc  is  iiTueD  untiec  tlje  <i5?cat  ©cal, 
ano  bp  tljis  tlje  Subject  giins  a  ^?opcrtp,  tlje  Tiarons 
onlp  Determine  if  tlje  letters  patents  binO  ano  arc  le- 
gal ;  as  if  Judgment  be  gibcn  upon  an  Obligation,  tlje 
©bligo?  Difpofe0  of  tlje  lS)?opertp,  tlje  Juogment  onlp  De= 
termines  tlje  Eigljt  -,  but  Hip  tljep,  it  i<s  incongruous  tljat 
tlje  'Baron0  (l)oulD  conrniano  tlje  Cteafurei;  toljo  is  a  fu. 
petio?  Cffleec:  Cbe  Creafurec  bas  |ii)?cccOencp  befo?e  all 
tlje  nsatons,  as  tljc  Cljicf  l£aron  in  refpcct  of  t()c  otljcc 
OBarons  5  but  be  is  @)ub|fa  to  tbe  Juogment  of  tlje 
Court ;  be  ougljt  to  fubiiiit  to  tlje  JC^ing's  mnt  as  toell 
as  anotbrr. 

9s  to  tbe  Cafes  anO  9utljojitlcsupon  tuljiclj  be  gtounO-- 
cO  bis  ©pinion,  (jc  relieo  upon  %'it  Thomas  Wroth's 
cafe,  in  the  Com.  458,  as  a  clcac  autOojitp  not  ini' 
peacbeo  bp  anp  0bfcction  ;  fo?  tbougb  it  Uias  objefted 
tbat  tl)!S  <^mt  tuns  unocr  tbe  Seal  of  tbe  Court  of  Aug- 
mentations,   tbe  lUljiClj   being    tmitCO  to    tlje   Exchequer, 

li  i  i  2  t{)rp 
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tftep  map  p^aceeO  tljece  00  tfje   Court  of  Augmentation 

miffljt  baUE  uone,  niiD  t[jercfo?c  no  to  tfjip  lii)iirpofe  tye 

Court  of  Exchequer  is  00  n  Court  of  Augmentation  ;  nilD 
tljc  Statute  of  I  Queen  Mary  D(t:fa0  piipmeiltS  Op  tfjc 
CoilCt  to  tofjl'Cf)  tbe  court  of  Augmentations  U)a0  tinfteD, 
0?  lip  anp  otfjec  Court  of  lACUenuc  ^  pet  Ije  ani  wered  and 
faid,  firft,  tijat  tlj(0  nottoft[)(fant)(ng:,  tlje  Court  of  Aug- 
mentations neUEt  Uia0  UllltCD  to  tlje  Exchequer,  Dyer  216. 
a.  tDljerc  it  appears  tljat  tlje  (Hnltiiiff  of  tljc  Court  of 
Augmentations  to  tlje  Exchequer  tDa0  a  Do(D  Ollfoil  ^  fo| 
tlje  CEoiirt  tuas  mffol^cD  bp  Letteco  patents  OateD  Jan. 
2g.  nntj  unttcli  to  tljc  Court  of  Exchequer  bp  letters  is)a. 
tent0  DateU  tlje  nett  Dap  after,  iDljicD  Uias  impolTibie  5 
ann  tfjcrefo^e  tlje  Ecafon  of  tfje  JtiUsnient  in  ©ie  Tho- 
mas Wroth'S  Cafe  tuas  not  bCCaufe  tlje  Court  of  Exche- 
quer PJOCCEDcD  as  a  Court  of  Augmentation,  foj  tlji'g 
Court  teas  not  unitcD  to  tlje  Crcljcqucr ;  ano  tfjerefo^e 

fUppofinff  tIjat   tlje  Court  of  Augmentation  IjntI  fucfj  a 

potoec  i  pet  tljis  Court  lifing  BtflblbeD,  anU  gone,  tfje 
lanos  return  anD  are  unocr  tljc  ©uruep  anU  (£5oiJcrnnient 
of  tfie  Cjccijequer  b^  tbe  Common  lain.    Secondly,  Cfje 

Ad  fapS,  That  in  Default  of  Payment  by  the  Court  of 
Augmentation,  it  (hall  be  paid  by  any  other  Court  of 
Revenue  i  tbe  9nnuitp  ougbt  to  be  paiD  bp  tbe  Creafurec 
of  tbe  Court  of  Augmentation  but  tbat  Court  bciiinc 
gone,  tbe  partp  bas  no  otber  EemcDp,  but  tbe  proper 
anO  natural  Courfc  in  tbe  Exchequer ;  onu  tbe  Act  Does 
not  alter  tbe  EemeDp,  but  Directs  tbe  papment.  Third- 

ly,  3!t  Does  not  appear  tbat  the  Court  of  Augmentations 
!jaD  anp  fucb  poiuer  to  relicbc  ©lantees  of  Ecnt ;  auD 
if  it  be  fo,  be  DemanoeD  boto  came  it  to  pafs,  tbat  tbe 
Court  of  Augmentations  baD  fucb  a  Sllap  of  p?oceeDing; ; 
foi  notbins  of  tW  feature  is  in  tbe  Adi  tubicb  ereas  tbis 
Cotirt  5  auD  tberefo?e  be  faiD,  tbat  inffeao  of  tbe  Court  of 

Exchequer,  pjocecDiUQ;  aS  a  Court  of  Augmentations,  tbe 
Court  of  Augmentations  baD  p?0CrcDeD  aS  a  Court  of 
Exchequer,  ano  it  is  maoe,  bp  tbe  £Uo?Ds  of  tbe  A^it,  a 
Court  of  Eebenue,  auD  tbe  CrcbcQuer  DlfcbatffeD  of  fucb 
Cbings,  micb  tbep  bauc  unoer  tbeir  giurrsDiction,  but  no 
S0ctboD  is  DirrctcD  fo?  tbeir  pjoccrDniffS  •-,  tbep  IjaDc  tbe 
potoer  to  p^occcD  bp  Confcqucnce  in  taw,  anD  tbcrefo^e 
be  faiD  all  tbe  P^eceOentS  U\  tbe  court  of  Augmentations 

ace  p?EceDents  fo?  btm  s  anD  it  is  in  tbe  fame  iS^anncr  as  in 
'  otbcc 
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Otijef  Courts  5  as  i\\  t'ji   Court  of  Wards,  anD  Court  of 
Survey,  tljcp  p?0CfCC  80   a  Court  of  Exchequer;  ailD  tt 
lua0  tlje  confttint  Coiicfc  tljErc,  tfjat  if  tfjc  i^.^ontec  of  a 
Ecnt  came  tfjEce,  aiiD  claimeD  a  Eentcliatgc  upon  tOe 
LaiiD  of  a  COarD  to  relieUe  fjim  ^  nnti  tl3f0  iU(i0  an  Jntcc- 
incODltns  a0  a  Court  of  Revenue  and  Exchequer,  to  fc\5Ci; 
tfjat  toljtc^  bclongcn  to  tije  IMns.  fconi  tljat  tnbicO  Ijc^ 
loiiffftJ  to  a  8)Ub|ea  ^  2  Cr.  78.  ptt  [)c  niD  not  finD  tuljcre 
tfjE  Court  of  Wards  Ijan  anp  fuclj  aut5ja?it]) :  m(o  tfje 
Court  of  Survey  p?occcD0  tu  tlje  fame  ^uunrr,  a0  before 
10  mcntioncD,  anoijnue  giuen  Eeltef,  per  -5  Hen.  8.  auD 
tljefc  neti)  ODcurt^  fjabino:  fuel)  an  Sutljontp  in  tfjts  s^an^ 
tier  to  relielJE,  not  bp  anp  E]cp?ef0  e:(Ilo?D0  of  tije  Ad,  but 
bp  d  onfcqucnce  in  latD,  bp  tlje  fiime  Ecafon  tfje  Court  of 
Exchequer  map  p^ocfeti  in  Hjc  fame  O^annei:  ^  fa  tlje  €)b' 
jeaion  to  Wroth'0  dafe  10  anftoeceti,  ano  tOi0  ftanD0  q 
plain  3utfj0?itp  fO?  U0  :  Nevir0  Cafe  in  the  Com.  377. 
ter0  upon  a  0^int  bp  anotbcr  upon  7i.anti,  toljicfj  came 
to  Ujc  Crown,  in  UJljicO  Cafe  no  Di(fcef0  lap,  but  (jig 
Ecmebp  10  to  come  to  tjje  Eeceipt  of  tJjc  Exchequer, 
iDljicD  10  tbe  place  tobcre  tlje  €)ubjea  oujjbt  to  teuiijc 
anc  pap;  if  a  Cailp  be  muck,  m  (jB]Ccl)[Ciuei-  i0  DtfcDaro:- 
cD,   ano  tljc  19artp  ougbt  to  tefo?t  to  tlje  l^crfon,  upon 
luljom  tlje  Cailp  i0  fttucfe  -,  anD  tljecefo^e  in  NeviYs  Cafe 
be  ougljt  to  come  to  tbe  Receipt  toljtclj  10  tljc  pjopeu 
Blace,  anU  010  Piopf-*  EemeDp  ^  anO  Plowden  m.;fee0  an 
©bferbation  at  tbe  Cnn  of  tbe  Cafe,  toOiclj  i0  a  Demon= 
ftration  tbat  be  appjoucn  of  it. 

€be  Records  tobicb  bnuc  been  citcD  are,  Mich,  i  Efiz. 
in  Rem.  Offic  Rot.  218.    @)ti;  Richard    SackviU'g  Cafe  5 

tljis  U)a0  upon  a  ©ale  of  a  ^ano?  cljargcDtoitb  a  Eent,  ann 
tbere  incre  CobEnant0  from  tbe  mmry,  tljat  tbe  alienee  QjaU 
be  DifcbargcH;  Morfe  0Cafc,  i  &  2  Phil.  &  Mar.  Trin.  rem. 
Offic.  rot.  294  tljt0  lg)?eccDcnt  10  abobc  all  exception,  br-- 
CaUfe  nclier  entrcD  in  the  Court  of  Augmentations.  Hil/. 
I  &  2  Phil.  Si.  Mar.  Trin.  Rem.  Offic.  rot.  104.  Trin.  i 
Mar.  ret.  2:?.  Mich,  i  &  2  Phil.  &  Mar.  rot.  88.  Trin. 
I  Phil.  &  Mar.  rot.  126,  191,  235. 

3jt  map  be  objeaeD,  tijat  a  Monftrans  de  Droit  10  not  p?0' 
per,  becaufe  tbe  l^attiE0  bere  intitle  tbfnifcl\)e0  bp  ^Djants 
from  tbe  €)Ub|ca  h  but  in  all  Cafe0  a  02antce  map  main- 
tain  a  Monftrans  de  Droit,  tobere  lantj0  came  to  tbe  M's 
bv  fatter  of  ifact,  a0  upon  a  eiacancp  of  a  'Biibopiirk, 

&c. 
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&c.  ano  I3C  ncftj  not  rrfoit  to  n  li)Et(tian,  bccaufc  Us  Ci= 
tic  10  ci0  IjtgO  iiG  tljnt  of  tijc  JRiiin;  ^  tut  if  tljc  lying's 
Citie  be  by  Q^ntttC  of  Ecco?n,  nnO  tljc  Citle  of  tljc  i5)ar-- 
tp  DOCS  not  nppcnr  bp  99cittcc  of  iReco2D,  tfjcic  nt  Com= 
nion  laiD  tOe  laactp  tuag  put  to  0(0  Petition  of  Righr, 
tut  iTiijetc  t!je  jKing:  ccme0  to  )laiiti0  bp  aa  of  into  , 
tijis  is  in  tbE  fil^annec  n0  before  meiitioiiEn. 

3it  is  objeaed,  tljrtt  Diuctfe  Of  tljc  l9?Ecct!cnt0  Vane 
upon  3ttalnoct0  of  €rcafon,  anu  t(jprEfo?c  not  matntain= 
able ;  be  anfwered,  tfint  tljcp  map  be  niaiiitainco  in  tfjc 
fame  a^anner  ns  (n  Nevii's  Cafe  5  fo?  bp  55  Hen.  8.  tbe 
l^inff  is  in  actnal  pcffcltton,  anD  tins  luttifics  tf)C  p?a= 
ccEDiiifl:  in  NeviTa  Cafe,  anU  alfo  t}je  53  Hen.  8.  bag  a 
Saving  fo|  tIjc  EiQ;bt0  of  ©trangcts  ^  anD  it  10  a0  if  a 
fpecial  ©fficc  baD  been  fcunD,  anD  in  fiicb  Cafe  be  mirjbt 
babe  l)iS  Monftrans  de  Droit,  ^  Rep.  1  r.  if  it  be  Dcmann= 
CD  iDbat  fljall  be  Done  in  tbe  Cafe  of  a  Conl)cpance,  be 
anflDcteD  tljat  tbecc  fljall  be  tbe  liUe  Ecm:Dp  ^  fo?  be  can- 
not ccnbep  mo?e  tljan  be  ba0,  ano  bi0  Conucpance  can^ 
not  put  tbe  Eent  to  a  Kigfjt  5  but  in  tbe  Cafe  of  an  Of- 
fice founD  it  10  otbertoife,  fo?  if  a  99an  be  attaint  of 
JJceafon,  anD  be  founD  to  be  feifcD  of  tije  lanD  of  anotfjcr, 
tbe  jetton  10  put  out  of  polTr flion,  ano  before  tbe  Statutes 
tDbicD  ffabe  a  ^taberfc,  be  bao  no  EemcDp,  but  a  Peti- 
tion of  Right ;  fo?  an  Office  i0  founD  upon  £Datb,  anD  is 
n  luDicial  p^oceeDino;,  tubcte  tlje  }3artp  tobo  l)as  a  ^itle, 
6a0  a  fuSicient  Botice  to  come  anD  mahe  it  appear ;  but 
iioto  Dibctfc  ^tatute0  (la^e  gibcn  a  Traverfe ;  but  tbe  Cafe 
in  Queftion  i0at  Common  latu. 

lit  i0  objeded,  tbat  tbi0  Doacinc  oppofc0  a  fuuDamen- 

tal  Eu'e  of  laiU,  fcil.  tbat  Sponcp  in  tIjC  Exchequer  ne* 
Dec  tEtucn0,  Regiftr.  19:?.  r;e  faiD,  tbat  tbere  are  tUio 
<Cafe0,  tobere  Sj^onep  paiD  into  tbe  Exchequer  (Ijall  not 
be  rcturncD,  tbougb  tbe  pattp  ba0  a  Riijbt  to  it,  as  in 

tbe  Cafe  of  a   judgment  reverfed    upon    an  Outlawry, 

anD  tbe  Cafe  of  mefne  Profits,  anD  tbi0  fo^  gooD  Eeafon, 
becaufc  firft,  loben  tbe  JuDgmcnt  is  rcuetfcD  in  R.  B.  rbcp 
cannot  fenD  a  CQrit  to  tbe  Treafurer  and  Barons  to  make 
Eelfitution,  fo?  tbi0  ougbt  to  be  Done  upon  tbe  JuDgnient, 
anD  tbe  TDarons  cannot  do  it,  becaufr  tbcp  ba\)c  not  tbe 
3iuDgment  ^  anD  lubcn  tbe  0? onic0  UicrepaiD  to  tbe  Cxinff, 
be  baD  a  Eigbt  to  tcccilje  it,  anD  fucb  is  tbe  IMuss 
pjccogatitjc,  tftat  Ije  fljall  not  be  otjcr  rcacDeo  bp  a  Reia- 

I  tion  J 
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tion^  fOJ  feOen  t&C  ©UtlQtniP  tS  rebCtfetJ,  IlOUi  6l>  Rela- 
tion rije  ^omv  teas  t|)c  13?apettp  of  tOe  pattp  all  tfje 
Cfnie,  but  fucfj  Relation  DocjB  not  oDEt'teacU  tlje  p?cra= 
ffnttue  of  t\)£  tMn^  ^  ano  fo  In  tljc  Cafe  of  mcfne  p?a- 
fit0,  at  Common  Laio,  tbetc  toajs  no  Eeflitution  ^  fo?  tfje 
EcmcDp  at  Common  ialo  tuais  a  Petition  of  Right, 
UJljicl)  tons  a  real  9rtion  (11  (t0  Jl!iature,  toljctc  Damage0  ace 
not  to  be  cecoDeceD  ^  anu  in  fuel)  Cafe  tlje  ixins  Ijao  not  a 
(jceatcc  |^?tiJilcBe  tOan  a  @)Ub|ca,  7  Ed.  4. 17.  35  H.  6. 2. 
tlje  lining  nin|)  not  be  a  €»iireifo?  as  a  ©ubiett  map,  but 

bp  Articuli  fuper  Cartas,  c.  19.  niefne  lP?ofitS  (ftall  be  CCtt' 
D?eD  to  tIjC  @)UbKCt,  tbOUfjb  pain  to  tbe  Exchequer.  Trin. 

1  Mar.  rem.  Offic.  rot.  126.  Hill.  13  El.  rem.  Offic  rot.  145* 
Pafch.  2  EI.  rem.  Offic.  rot.  145.  Mich.  13  Eliz.  rot.  347. 
Pafch.  I  Eliz.  rot.  108. 

Cbere  is  anotOet  Objeaion,  S)Uppofe  tlje  HuUgment 
goou,  toOat  €]cecirtion  can  toe  baue  t  pz  anfwered,  tljat 
fo  manp  Juugment0  toljiclj  Ijaue  been  giDen,  ace  not  to 
no  pucpofe  ^  but  tliece  are  mtits  of  Crccution  5  ano 
UJljen  tlje  ^ttit  10  neliUCCeD  to  tbe  Treafurer  and  Cham- 
berlain, fo  mucb  s^onep  in  tbeic  J^anD0  10  become  tljc 
p?opertp  of  tbe  €)ub|ea,  anti  tbep  ace  Difcbargeo  fa?  fa 
nmclj  to  tbe  iMwQ,  ann  become  Debto?0  to  tbe  Pactp, 

2  Hen,  7.  8.  Old  Entries,  the  laft  Cafe  ;  auD  it  (S  tbe 
fiime  Cafe  00  upon  a  Fieri  facias,  upon  tobicD  ^^oniefif 
ace  IcbiciJ  bv  a  ^beriff,  tbe  Defcnoant  is  nifcOnrgCD,  ana 
tbe  @)beriff  becomc0  Debto?  ^  ann  tbi0  10  a  ^Otit  gcounD. 
CD  upon  a  Judgment  upon  tbe  Eigbt  bEtetmincD,  anD  10 
an  C]cccution,  ann  Debt  ujoum  lie  upon  it. 

90  to  tbe  Jutigmcnt  be  Delo  it  to  be  gooD,  but  be  IjaU 
not  fecn  tbe  lEttec0  |i?)atent0,  ano  tbo'  it  be  objeacD  tbat 
tbe  i^oncp  10  Dlceaen  to  be  paiD  bp  tbe  Commiirionec0  ano 
Cbambeclnin  of  tbe  Cceafucp,  aiiD  tbe  19apment  i0  to  be 
maUc  aftcc  tlje  Cbacge  of  tbe  cpanagcment,  anU  tbe  pac« 
ttculac  €)um0  papable  to  tbe  Queen,  anD  the  Duke  of 
York,  iDbccc  it  ougbt  to  be  general  s,  be  anftoeceo,  t^at 
tbis  muff  be  untjetffooti  of  tbe  Eeceipt  of  tbe  ^ce afurp, 
ano  tDat  tbe  Cbino;0  objcSeo  ace  fo?  tbe  aouantage  of 
tbe  ilitno:,  ano  tbci:efo?e  cannot  be  afftgncD  fo?  Ccco?  5  alfo  tbe 
ILrbping  of  Callice  migbt  batie  been  fpacen,  but  it  10  ©UC' 
piufagc  anO  not  QJcco?,  but  it  toouin  baijc  been  bettcc  omit* 
teD  5  pet  if  tbe  luugment  be  ecconrou0,  tbe  Eenieup  boto' 
CliCt*  being  p2opcc,  t])Z  Treafurer  and  Keeper  OUff bt  to  giUe  a 

nfto 
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ncvi)  3juii0mcnt,  21  E.  5.  cap.  9.  ass  fn  tlje  Cafe  of  tije 
King  ano  Sainthiii,  tobei'c  tlje  €rro?  ms  as  to  COR0, 
anu  tfce  JuCffment  fo?  t()i0  tclJEifED,  aiiD  a  neto  3!«Bg= 
uifnt  BiDen  -,  anD  upon  Debate  upon  €rto?  in  patlia- 
Hient,  it  V)Da0  refoHjed  t!jat  tfjc  (Etio?  being  on(p  in  tfje 
3jtiti0nirnt  of  t(je  Barons,  tlje  Court  (jei;e  ttiigOt  gitje  a 
nciD  juDgnicnt* 

l^he  Cafe  of  the  Parifi  of  St.  Swirhins ;   de- 

<vant. 

12.  np  H I  s  Cafe  toas  moteti  apin  \  anD  per  Curiam 
A    a  P^ot)tbition  ItjnII  go  ^  foi  noto  tDe  CbiiccO  of 
%x,  Mary  Bothaw  i0  tafeen  atonp,  ano  tfje  Cfjucclj  of 
g>t.  Swithin,  l)j)  t&e  £]cpref0  ^ao?ii0  of  tfje  Sict,  niaDe  tfjc 
PactO)  Cburclj  of  botl)  pattnje0,  anD  in  all  Eefpea0,  ao 
if  ft  baD  been  aIU)ap0  tbe  ]^atifl>Cbuccb  of  botlj  ipa- 
tiflje0  \  anU  tben  bv  Confequence  in  lata,  botb  patiOKS 
ougbt  to  contcibute  to  tfje  lEepait:  of  it  ^  ano  it  toas  not 
tlje  31ntent  of  tbe  aa  to  Uifcbatge  tbe  parifl)  of  ©t.  Ma- 
ry Bothaw  from  contributing  to  any  Parifh-Cburch,  a0 
tbep  iDoulD,  tjoete  tbep  not  cbargeable  to  tbe  Ecpaic  of 
IW  t  ano  Holt  Chief  Juftice  citcD  tbc  Cafc  of  D?.  Pul- 
ler anO  D?.  Hufchenfon,  tepo?t£ti  in  Jones  upon  a  fpecial 
CJettict  in  tbi0  Court,  ano  after  affirmeo  in  Crro?, 
toOece  two  Cijurcbe0  toere  luuteo,  by  the  Aft  for  Rebuild 
ing  the  City,  tO  tlje  Church  of  St.  Mary  le  Bow  ;  but  a 
Provifion  tija0  nwoe  tbat  tbe  S^iniffer©  incumbent  bcfo?e 
tbe  JFire,  njouio  receibe  tbeir  antlent  J^cUcnue  Duritiff 
tbefr  libe0,  anO  tbe  €ime  of  tbeir  affifting  to  ferbe  tbe 
Cure  of  ©t.  Mary  le  Bow  ^  \\x  tbi0  Cafe  it  toa0  refalbeO, 
tbat  tbeir  Cure0  ano  tbeir  ^\^\xx,t^z%  toere  abfolutelp  ta. 
lien  atoap,  anO  tbat  tbcp  tocre  onfp  Stipendiaries ;  ,ino 
Holt  Chief  Juftice  faio,  tbat  upctt  an  fi^nioii  at  Common 
laiY),  0?  b|i  tbc  Statute  of  Hen.  8.  tbougb  One  Cburcb 
be  unitco  to  anotbcr,  pet  tb{0  Ooe0  not  unite  tbe  pa- 
rifljF0,  0?  bino  tbc  lS).uitl)ioner0  of  tbe  Cburcb  unitro, 
to  refo^t  to  tbe  Cburcb  to  tubicb  it  i0  uniteo  ^  but  it  10 
onip  an  ^pp?op;!iiition  of  tbe  one  Cburcb  to  tbe  otbcr  ^ 
Co  tbnt  tbc  ancumbcnt  anO  bt0  @>uccejro?0  of  tbe  otbec 
Cburcb  (ball  be  pnrfon0  of  tbe  Cburcb  uniteo  -^  but  tbts 
notiDitbftanOlng:,  be  \%  bouno  to  celebrate  Dibine  S^er. 
4  Dice, 
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Ijice,  &c.  in  tbc  CIjuccO  iiniteD,  ano  tfje  Jnljabitants  arc 
not  bouiiD  to  cefoK  to  tlje  otijcr  Cljiitclj  ^  anD  tljcrcfo^e 
tlJC  EuIC  fO|  a  Prohibition  luas  Difc{)ac0eD« 

Breton  and  Cole. 

13.  IN  CcEfpafg,  &c.  tee  Dcfentiant  picatisi,  t&at  out: 
1  Crefwick  uias  otitlatBEO,  aiiD  tljnt  tljcrc  mas  an 
Inquiiuion  upon  tlje  ©utlaU)?^,  upon  iDfjtcb  it  inas  cetiirti- 
ED,  t{jat  t[)e  lann  of  Crefwick  uiass  of  tfjE  amuiiil  (tlalue 
of  59  1.  anO  tfjat  upon  tW,  a  Levari  facias  de  exititibus 
terr^  toa0  (ttailtcD  OUt  Of  tftc  Exchequer,  DtlCfteD  to  tfjC 
8)(jeriff  of  Gloucefter(hire ;  ano  iltat  t!)c  Dcfenoant  bC' 
iniy  tDitlj  tfje  ©fjenff,  ano  tfjc  'BcaHfis  of  m  lEXnintiff  bc^ 
ing:  upon  tlje  lanU,  &e  fnio  to  tfjc  ©betiff,  Etecutc  yoiit 
mvit,  anij  tbat  bj)fo?ce  of  fucb  2:actt,  be  took  tbe 
Ideals  of  tbe  plaintiff  bcinn;  levant  and  couchant  upon 
tbe  lanr>,  upon  tuljtcO  tbe  laiatntiff  DcniiirccD  5  anti  nftec 
Diberfc  (SrceptionS  to  tbe  picabinrr,  tobicO  tuerc  oDcr* 
tulcD  ^  tbe  l3oint  in  Queftion  was,  Jif  upon  fucb  a  COcit 

of  Levari  facias  tO  anfUJCC  tO  tbc  l^ing  de  exitibus  terrse,  tbc 

T5raffs  of  a  ©ttangec  ievant  and  couchant  map  be  taken 
anti  folD  ^  anD  per  Northey,  tbc  'BtnUs  Of  a  8)tranget 
are  not  IfTue?,  fo?  tbe  gjntent  of  tbe  laU3  tubere  Jiruc0 
are  tcturncD  upon  a  !3©an  f0,  tbat  be  bp  tW  #eans 
fljall  be  conipclleD  to  appear ;  noto  tbc  Cahing;  of  tbe 
lacafto  of  anotbcr  ncbct  coulti  info?cc  tbc  Defcnoant  to 
appear,  ano  tboiiijb  JMts  arc  returncD,  pet  it  is  in  ©up- 
pofal  of  lalM  a  real  DiRrefs,  iiJbicb  is  fomctimes  rtitien, 
ann  tbe  lEeturn  of  fa  nuicb  in  :jtruc0,  10  tbat  tbc  aialue 
of  tbc  lanD  is  fo  mucO,  anu  tbe  Lano  i0  cbarijeo  foi  fa 
mucb,  antj  tbe  S)beriff  alfo  bp  InQ  return  is  bouno  to  lebp 
fo  mucb,  fo  tbat  tbe  *^irnc0  of  tbe  lano  is  tbc  natural 
PioDua  of  tbe  lano,  fell,  tbe  ISafturage  ano  lperbag:e  of 
tbe  lano,  toitbout  mannrino; ;,  fc?  tbc  l^iniy  map  not 
plougb  anO  foiu  tbe  Lano.  13ut  it  Uja0  faio  on  tbe  otber 
8)ioe,  tbat  in  tbi0  Cafe  tbc  lano  is  tbc  iDcbto?,  ano  ti  e 
nseaas  are  not  taken  but  in  rcfprrt  of  tbrir  brinir  upon 
tbe  lano  ^  a0  in  tbc  Cnfc  of  a  Diffrcfs  fo?  Frnt,  tljc 
•Bealts  of  a  ©trangcr  map  be  taken  b^  tbe  fame  Ecnfon  ^ 
ano  if  tbc  l^crbnge  be  tbc  onlp  StTuc  o]  profit  [iDbicfj 
Holt  Chief  Juftice  faio  toa0  all  one]  of  tbe  lauO,  ano 
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tbe  ©tnnct  put  in  "Beane  ip  ti}aj»  of  Agiftment  5  if  tijz 
•Beafto  of  a  €)trangcc  map  not  be  tnfeni,  tijc  l^nig  fljait 
be  anftoeren  of  notl)(ng :  gnn  Holt  Chief  Juftice  faio, 
tbat  tW  is  a  COarge  upon  tlje  laiiD  fo?  tfjc  daliic  rf tucn= 
£D  5  aiiD  tIjErcfo?e  if  tljcrc  be  ^Tenant  fo?  ilifp,  t&c  Er- 
bcrfion  in  jfee,  anO  Iflues  are  foifcitcD  bp  t&c  Ccnant  fo? 
mfe,  tljis  fljall  btnu  tlje  KeUccfion  ^  ano  he  f;iid,  tljat 
tlJOUSb  tf)C  Statute  of  Weftm.  2.  cap.  59.  UoC0  not  cx= 
trnn  to  tljis  OEafe,  pet  JIThco  are  Dcfineti  bp  tfjat  Statutr, 
ann  Uiljat  are  JlTucs  in  one  CTafe  are  ^\ms  in  all ;  anD 
be  agreco  to  tbe  IRcafon  of  tbe  LanO  faeing  Dcbto?,  as 
in  tIjeCafe  of  a  Dinrcfg  fo2  Ecnt^  ant)  luftice  Rookby 
tons  of  tbe  fame  Cpfnion  ;  but  tn  rcfpcct  "of  tbe  Confe^ 
QuenCC  of  tbe  €afc,    Curia  advifare  vulf. 

ClfterU)arD0  Term.  Hill.  9  Will.  ^.  tbe  Court  t?)as  of 
©pinion,  tbat  tbe  XeaOs  of  tbe  plaintiff  being  founo 
upon  tbe  Lanb,  migbt  be  taken  bp  tbe  Levari  facias :  Fir  ft, 
•Becaufe  tbcre  i0  an  e]t:p?ef0  9utbo?itp  ann  Commanti  to 
tbe  ©bcrtff  to  Icbp  tbe  annual  aialue  of  tbe  iLanbs, 
anD  tbe  "BcaffS  being  levant  and  couchant,  arc  tbe  3if. 

fue0  of  tbe  LanD  ^  ano  tbat  tbe  Stati^te  of  Weft.  2.  cap. 
39.  10  an  E]cpianato?p  statute  ^  anb  it  10  tbcre  fain,  tbat 
all  tbe  OBeafig  upon  tbe  JLanD  are  Wnts,  omnia  mobiiia 
upon  tbe  lano  are  aiTuco,  anD  it  Doe0  not  teffrain  tbem 
to  tbe  Xeaffs  of  tbe  ©luncr  of  tbe  LanD,  2  Inft.  45^. 
Secondly,  'Becaufe  tbe  lanD  10  tbe  Debto?  to  tbe  Jlinig, 
anD  if  tbere  be  not  fucb  EcmcDp,  tbe  lp)ctnancp  upon  tlje 
€)utlatD?p  fijouID  be  notbing  5  anD  if  tbe  'Bcaffs  of  a 
Stranger  HjoulD  be  ercmpt,  tbe  JCiing  tooulD  be  DefcatcD  5 
anD  be  mo  tafees  tbe  tobole  p?ofit0  bv  Agiftment,  u»f1t 
lifeeiuife  Defeat  tbe  jKtng^  fo?  be  ba0  no''EcmfDp  agninll 
tbe  partp  bp  fcifing  tbe  lanD,  anD  tbcrcfoic  be  bas  no 
ErniEDp  but  bp  Levari  facias ;  if  n  s^an  otitlatDcn  bao 
aliencD,  anD  tbe  JFeoffee  baD  put  in  m  'Beaffs,  no  Doubt 
but  Us  nstaiis  are  Jffueg,  anD  be  taltr0  tbe  lanD  U\  tbe 
fame  pigbt  a0  tbe  leoffo?  baD  it  -,  fo?  tbougb  tbe  jFcoff= 
ment  be  gooD,  pet  it  Doc0  not  Determine  tbe  pernancp, 
21  H.  7.  7.  nnD  if  tbe  'Bea^s  of  tbe  feoffee  are  JiTucr, 

fo  iDllltbe  15taUQ  of  a  gitranger,  Hardr.  loi.  nilD  Ray- 
mond 17.  Wind'br  anD  Seywcll ;  anD  tbe  Ecafon  of  tbe 
E)ifferfncr  in  tbofc  €afe0  10,  tbat  till  inqnifirion  norbing 
IB  in  tbe  l^tng  ^  anD  tbep  cannot  be  unDrrffooD  to  be  tbe 
(1DOOD0  of  tijc  iaetfon  outlatocD  in  m  Jnquifjtion,  bp= 
4  caufe 
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caufe  t&e  pcufon  outlatDCD  cannot  Dabe  (^ooDd  petConnl, 
auD  CDattei0  real  ace  not  in  tbe  jCitno:  bcfo?e  tl)e  3n(m(= 
Citfon,  ann  to  intcnu  tfjem  to  be  tlje  ^ooDs  of  tOe  ©ut' 
latu,  10  tbe  fame  ag  to  commanti  tlje  JlTues  of  t&c  l^ar-- 
tp  to  be  IcDfcti  of  tbe  (Soods  of  tfje  I^Iiiq;  5  antJ  tlie  piam 
ttff  mtgbt  in  tOt0  Cafe  be  tbe  alienee  of  tlje  €)ut  latu, 
ano  tijcn  Ije  fljall  be  liable  a0  uclt  ais  tlje  feoffee ;  but 
fuppofing  a  Kiffbt  in  tlje  plaintiff  p?eceDent  to  t()C  ©ut- 
!atD?p,  if  it  10  not  founO  in  tbe  [Jnquifition,  Ije  cannot 
plcaD  it  in  Ctcfpaf0,  but  ougljt  to  come  into  t[jc  d* 
cOequEt,  ann  pleaD  it  tijcre  bp  a  Monftrans  de  Droit,  ano 
hiiMt  it  alloUjeO,  before  tljat  be  can  pleao  it  5  fo?  tofjcce 
tbe  Jiirue0  ate  fo?f£it,  tlje  luijole  3inbccttancc  10  cljacgco, 
fo?  tlje  LanD  i0  tbe  Dcbto?,  a0  if  an  ©fficct  forfeit  JX^ 
(ms  fo|  tlje  jl^eglcrt  of  lji0  Dutp,  t{ji0  cljatije^  tbe  tofiolc 
©fSce ;  anu  no  Levari  facias  iirue0  but  lubcte  tbe  lauD  10 
Debto?  i  anO  in  all  Cafe0  tobete  tbe  LanD  i0  Debto?,  tlje 
'Beaa0  of  a  €)trangct  ate  ajss  liable  a0  of  tbe  ©toner, 
00  in  tbe  common  Cafe  of  Eent0  ;  anO  if  it  be  (0  in  tbe 
Cafe  of  a  ^ubfett,  tubp  fboulD  tljete  be  anp  Difference 
inaoe  in  tbe  Cafe  of  tbe  J^ino;  f  tbe  pactp  eitber  ba0  an 
3Intecc(t  0?  no  3!ntEi:eff,  if  be  ba0  an  Jnterea,  it  is  luv 
Dec  tbe  ©utlato  ;  if  be  Ba0  no  Jntereff,  tobp  Dio  be  put 
in  bi0  'BEaft0  f  tbe  Cafe  of  StafFord  anU  Bateman,  2  Roll's 

Abr.  159.  10  tbe  onlp  Cafe  lobicO  feem0  to  contcauirt 
tbi0  5  but  tbat  miif!  be  a  99iffafee  of  tbe  pointer,  foi 
tbat  tbe  O5eaft0  map  bz  taken  anD  not  folD  10  a  Con= 
trauiaion  ^  auD  tberefo?e  tlje  pea  U3a0  aniiiDgcD  goon 
in  S)ubffance. 
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Nichols  j;?^  Shepherd, 

t4.  ^~r^  H I  s  toais  upon  a  Demtirrct  to  a  pea  in  ^bate-- 
^^  ttient,  toOeie  tbc  Defcntiant  fatD,  tljat  llje  tons 
baptijcD  bp  tbe  ISatne  of  Mary,  auD  not  of  Patience, 
an0  tbE  piafntiff  DcniiicteD,  DccnufB  no  lS)l3ce  luljerE  flje 
toafS  baptt^cD  is  nicntioncD  ^  anD  alfo  Cbe  Doe£S  not  tap, 
tDat  (|)e  toa0  fo  calicD  at  t(je  Cime  of  tljc  'Bdl  TueD  -, 
fo?  toljere  an  9ct  us  alleUffcU,  tbcte  ougfjt  to  be  a  13Iace 
tncntioneD,  becaufe  it  is  trauctfable ;  but  if  it  Dao  been 
tbat  ajE  toajf  known  bp  fuel)  J^ame  onip,  it  niisljt  be 
tctcD  tobete  tbe  aaton  i0  bjougbt,  becaufe  it  onip  con^ 
terng  tOe  Pecfon  5  but  becaufe  tfie  DefenDant  bin  not 
fap,  tbat  fl)e  tDa0  calleU  Mary  at  tbe  ULime  of  tbe 
"Bit!  fuen,  Dbe  ouggt  to  gtbe  tbe  plaintiff  a  bettec 
mtiU 


The  Cafe  of  the  Parijh  of  St.  Nicholas  in 

Abingdon. 

15.   A  N  ©?bec  of  *|u(fice0  fo?  fettling  of  a  poo?  ^an, 

l\  being  femoDeO  into  R.  B.  bp  Certiorari  ;  tbe 
SiuefliOn  upon  tbe  Statute  of  3  WiU.  &  Mar.  toa0,  3if  be 
being  tateb  in  tbe  paciaj,  anD  not  babing  paio,  but  Dp- 
fug  before  l^apment,  01  inbabiting  tbete  i]^  tbe  €)pace  of 
Forty  Days ;  if  tbi0  ti^a0  fueb  a  gtcttlcment  bp  tbe  Pa= 
rent,  a0  to  intitlc  tbe  C!jilb?en  j  anD  per  Holt  Chief  Ju- 
ftice,  tbe  aaJO?b0  of  tbe  aa  ace  tax  and  pay  5  anU  t&etC' 
foje  Taxation  without  Payment  i0  not  fufficient. 


Stroud 
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Stroud  and  Birt. 

16.  T~^  H  I  S  Cafe  tDa0  arffUetS  Dp  Serjeant  Darnel  foj 
1  DcfenDant  in  tlje  ©^(fftnal  mm,  ano  tfje 
plaintiff  in  Crro?  5  niiD  t&e  Cnfc  tons,  tlje  }2)laiiitiff 
iJEcItirc0  tfjat  (je  tuas  poffcfleD  of  a  tenement,  atiD  a 
lpitc£  of  lanO  to  toljtcD  Oe  ousOt  to  &ai3E  Common,  fo| 
Ijis  'Bcalts  Icuant  anO  coucijant  upon  fjt0  Ccnenifnt  in 
1000  Acres  of  '/LanD  in  Mendipp  Foreft,  ano  tOat  t(je 
2DcfcnDant  IjaD  cntreD,  anD  mauc  Uibcrfe  Doles  in  tfjc 
acres,  aiiU  (iojeo  tfjcm  toitfj  Contes,  fo  tfjat  (je  cotilD 
not  enjop  fjiS  Common  in  tam  ampio  8c  beneficiali  modo 
as  facfoic,  &c.  tfjc  Def"n;ant  Ucmurceo  to  tlje  DEcla= 
ration,  aiiD  juiio:nient  laas  giUen  foj  tljc  l^Iaintiff  in 
C.  B.  upon  U)|}ic!)  a  imit  of  Crro?  lung  li?anQ:[jt, 
anD  tljc  Ctro?  nfiijynEtJ  toas,  tijat  tljc  I5)!aintiff  Ijnn  not 
fntitlcti  Ijtmfclf  to  tljis  Common,  but  on!p  falo  poiTef- 
ilonat.  &  habere  debiiit ;  anD  it  toas  fiilD,  tijat  tljE 
Cafes  cttcD  on  tlje  otftcc  ^(Oe  of  Dent  anD  Oliver, 
Sands  anD  Trefiifis,  g)t.  John  anD  Moody,  &c.  lucre  Of^ 
ter  a  aetDict  ;  tipon  Vohicl)  tlje  Etgfjt  Oat»  been  tticU, 
itnO  tJjE  otfjer  Cafes  tuere  upon  a  €)eifin  alleDgeD,  0? 
fomrtljino:  mo?e  ifjan  a  bare  polTeffion  ;  anD  tl)c  Cafe  of 
Palms  anD  Hebie  twait,  tdDiclj  tuas  an  Siaiort  fo?  Diticrt= 
ino  a  a^aatercouife,  luOcre  tlje  paintiff  neclaccD,  tljat 
i)C  mas  feifeD  of  nn  antient  Dam  in  the  River  Der went, 

nuD  tDat  tljc  Dcfnioant  puIieD  it  up,  fo  tlje  palnriff 
tfjere  (IjeUjcd  in  Oimfelf  a  pjefcrtpttble  Eigljt,  anD  upon 
tlje  CbiDence  Ije  cugljt  to  fljeio  tljat  Ije  IjaD  it  Ctme  out 
of  £^inD,  &c.  fo?  if  tbe  ©cfenDant  can  fljcto  a  ©?ant 
of  It  to  tljc  plaintiff,  be  (5as  faileo,  anD  0jall  be  nonfuit; 
as  it  loass  ruleD  in  tbe  Cafe  of  D?.  Shalmer  in  an  Ciaiou 
on  tbe  Cafe  fo?  (lopiJinn;  up  Us  iLigbt^,  be  countcD  tbat 
tijep  toere  antient  iLigljts,  anD  tbe  DefenDant  upon  €Ui= 
Deuce  fijciueD  tbs  T15eginninQ:  of  tbem  bp  (0?ant,  upon 
tDbiCb  be  luas  Ji5onfutt,  quod  fuit  conceffum  per  Curi- 
am ;  auD  Holt  Chief  Juftice  faiD,  tljat  de  antiquo  in  a 
Count,  is  a  ]^?efcript(on  -,  anD  Darnel  faiD,  tbat  tljis  in< 
certain  may  of  peaDinrj;  is  DlfallotocD  in  tbe  oID  'Books  i 
anD  be  citcD  Diberfe  Cafes  out  of  Brook,  Cit.  Plead,  to 
tb(0  l:3)uipofe,  fo?  tbecc  ousbt  to  be  a  certain  Citlc  er^ 

P^etTeO, 
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p^elTcD,  to  tofjtcfj  tl)z  DcfcnUaiit  map  nnftoec,  niiD  bt  p?o= 
DineD  to  DcfciiD  (jfmfelf  ^  but  bp  tl)t0  COap  De  map  be  fiiC' 
p?ifcD  at  tlje  ^Trial,  nnD  feiioto  not  bote  to  DcfciiD  bimftif  5 
aiiD  tbo'  tbijj  (K:iap  of  peaDtno;  bas  been  allotocn  of  late 
ClmeS,  p£t  it  i0  Cime  to  flop  to  it ;  Northey  argued  e- 
contra,  ailD  CitCO  Fitzherb.  Clt.  Br.  674.  ailD  DiDCtS  ail^ 

ticnt  Xooltg,  tobcre  tbis  ^lap  of  peaDino;  bas  been  belB 
0OOD  5  anD  a$  to  tbe  Ecafon  of  it,  be  fain,  tbat  if  it 
appears  tbat  tbe  DcfcnOant  i^  in  IpotTcflion,  in  fucb  Cafe 
tbe  plaintiff  ougbt  to  intitle  btmfelf,  fo|  be  tobo  toil!  iU' 
ttiitc  anO  Diffntb  mp  polTcflion,  ouffbt  to  J^clu  a  ijooD 
Citie  to  Do  it ;  but  tubcce  tbe  Action  is  b^ougbt  apintf 
a  €:o?tfeafo?,  not  in  poflVflion,  tbcce  it  i0  fufficient  foj 
tbe  plaintiff  to  fljeio  a  poircfllon,  anD  not  to  fljeti)  anp 
Otber  Ctt(e,  anD  bp  tbis  siUe  tbe  DefenDant  luljo  is  a 
^Tojt'feafo?  an  €)ppo?tunitp  to  Difpnte  W  Cttic  ^  but  ta 
fljeto  a  poflelTion  gcnecailp  is  fufiicient  ^  anD  if  tbe  De» 
fcnDant  inill  compel  toe  plaintiff  to  fljeto  a  Citie,  be  map 
Do  it  bp  W  piea,  atiD  compel  btm  to  make  Citle  in  W 
Replication :  SnD  as  to  tbe  Jnccctaintp,  upon  a  Ctial  be 
CaiD  tbat  a  Cojt  feafoi  ougbt  to  be  altoaps  pjoDiDeD  ta 
anftoei:  fo?  U$  9ct,  anD  tbet;e  cannot  be  anp  fucb  P?e« 
^lOJice  as!  is  fuppofeD :  SnD  as  to  tbe  0500143  be  faiD,  tbat 
tbe  Cqfe  of  ©t.  John  anD  Moody  toas  aftci;  a  CJetDict  5 
but  tbe  ^etDict  tuas  not  cegarDeD  bp  tbe  Coutt,  anD  tbe 
Eeafon  of  tbe  Ecfolution  toent  upon  tbe  fame  (^lounDS, 
as  if  tbece  nc\jfc  bao  bm\  a  SIccDict :  15ut  be  citeD  tljc 

Cafes  of  Gary  the  Bailiff  of  Weftminfter  ailD  Callice, 
anD  the  fame  and  Baccus,  tDbiCb  toetE  in  tljtS  Court  after 
tbe  Revolution,  Mjicb  tDCte  tcfolDcD,  upon  a  Dcmurrei: 
to  a  Declaration,  to  be  gooD,  tbo'  notbing  mo?e  fljctjju 
tban  a  bare  poflcffion  ;  be  oDmitteD,  tbat  if  tbe  piaitt' 
tiff  baD  claimeD  Common  in  t^je  lanD  of  tbe  DefenDant, 
tbat  tbere  ougbt  to  be  a  Citle  in  tbe  Count  ^  but  it  not 
appearing  tbat  tbe  DefenDant  tuaiS  in  polfelRon,  but  onip 
a  Co?t=feafO?  it  is  tDCll  cncugb,  ut  fupra,  &c.  Curia  ad- 
vifare  vult. 

Trin.  8  Will.  3.  Cbe  Slrtfon  tuas  aDjutigeD  to  be  tuell 
l)?ougbt  upon  tbe  Eeafon  anD  9utbo?ttp  of  ©t.  John  anD 
Moody's  Cafe  5  but  it  tuoulD  ftaue  been  otbettoife,  if  it 
baD  appearcD  to  be  tbe  lanD  of  m  DefenDant. 


Steyner 
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Snejner  and  the  Burgejjes  of  Droitwich. 


17.  T  TPON  a  %m\  nt  "Bat  in  tOi'S  Cafe,  Camden's 
\_\  Britannia  6030  offereo  ill  CuttJcncc  to  p?>De  a 
Reputation  Binetjj.ttoo  ^cacs  ago,  tijnt  Sialt  ousOt  to 
hz  maUE  onip  at  tfje  three  Pits  of  the  Burgeffes,  anO  tljat 
nil  otljcrs  tpcce  circliitJED  ^  ant)  it  tans  fain,  tljat  tlje  ®ap-- 
fng0  of  anticnt  19ccfon0  toljo  ace  DcaD,  is  altDnj'S  allouj' 
CD,  aiiO  t\m  amounto  to  a0  nuicD  as  tljc  ©npiiio;  of  an 
oiD  ^(111  at  Icaft  5  auD  tijat  Camden  toas  a  publicfe  i;?cc- 
fO!t,  being:  Hiftoriographer  Royal,  &c.  anO  tljat  a  (©?aUe' 
©toneljaD  been  alioujcu  a!g(SDit>cnce);  fed  non  allocatur  5  fo? 
if  one  Ipar t  of  Camden  be  alloUJCD,  anotbec  pact  otigbt  to  be, 
onti  if  Camden,  tbcn  anotljEc  C)illonan  as  tocli  as  bim, 
anD  tbecE  \uoulo  not  be  anp  Cectaintp  ^  ano  tbouijb  tbe 
Heralds  Books  arc  allotiJED  to  p?otje  a  peDigtee,  pet  tbis 
is  becaufe  tbei>  bntie  not  bettec  c£l3ioence ;  anD  t^ts  ifli 
tbctc  p?opct  'BttCmefs  about  to&icb  tbep  ace  cmplopeD,  aim 
tbctefo?c  tljece  is  fome  CccDit  giDcu  to  tbeni,  but  tbE|L 
Bo  not  Defecije  much,  becaufe  tljep  ate  ncgl(o:entlp  feept  ? 
9no  tbouBb  tbe  Chronicles  tDCce  aDmitteD  in  tbe  Cafe  of 
the  Lady  Ivy  anD  Neal,  to  Difcotjec  tbe  Jfo^cerp  of  a  "DttX), 
bp  tbe  ^ittahe  of  tbe  Stile  of  a  King  ;  fO?  Philip  tJlD  not 
afTiime  the  Stllc  of  King  of  Spain  in  ftjc  S^ontbs  aftec 

tbe  ©UtrciiDec  of  Charles  the  Firft,  fcil.  till  it  luaS  tQW' 

ficmcD  bp  tbe  Eftates  i  pet  it  teas  faiD  tbat  tbcre  lucre  otbcc 
CutDcncES  of  it ;  anD  tbe  Court  faiD,  tbat  an  Hiftory 
map  be  CUiDcnce  of  tbe  ffcnetal  l^ifEo^p  of  tbe  Eealni, 
but  not  of  a  particular  Cuffom^  anD  tbecEfo?e  fecundum 
fubjectam  materiam  it  map  be  gooD  CbiDcnce  0?  not ;  anD 

Holt  Chief  Juftice  faiD,  tbat  old  Hiftorians  map  bC  0000 
Ctpontojs  of  tbe  Eeafon  of  TLatus,  tbougb  tbe  lojn 
Coke  inarns  US  not  to  rclp  upon  tbem  fo?  Uato^  aiiO 
Holt  Chief  )uftice  faiD  tbat  tbis  iS  but  a  CTopp,  anD 
tboufjb  an  olD  99anufcrtpt,  founD  amono:  tbe  Evidences 
of  a  jFamtlp,  map  be  CUiDcnce,  becaufe  an  ©nffinal  ^  pet 
a  Copp  \D0ulD  not,  fo?  \K  is  liable  to  tbe  Q^iaake  of  tbe 
Cvanfcrtbcr. 

Dugdale's 
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Dugdale's  Monaflicon  MotiS  tefufcD  80  CWDftlCC  to 
p?Ol)e  t()E  Abbey  of  Fountains  of  the  Order  of  Ci ter- 
tians in  tljE  Exchequer  in  tijis  Cetm,  becaufe  it  migbt 
bt  p?0\)eD  by  tfie  Eecojue  (11  tl)t  Court  of  Augmentation  ; 
t\)t  fame  JLalD  of  Dugdale's  Baronage  in  Percie's  CafC ; 
le  quel  jeo  obfervavi. 


Wilfon  arid  Feild. 

18.  /i  T  Guildhall ;  K)tbt  fo?  Eciit  upoii  a  SDcnUfe  fo? 
/\  ^Ear0,  tfte  Dcfcntiant  pleaDS  Nil  habuit  in  te- 
nementis ,  tlje  patiitiff  replies,  tijat  (je  Ijao  a  ffooo  atrn 
fufiictent  €flate  to  make  tlje  Denufe  to  tlje  Defeiiuant 
modo  &4  forma,  &c.  fcil.  tfjat  Ue  toag  fcifeD  ill  iM  De-- 
niefne  as  of  fee  ^  upon  toDicI)  3fllie  is  icinEli,  anti  upon 
ClJiDence  it  toas  obierttD,  tIjat  Ijc  ougljt  to  (IjeU)  an  €ftnte 
in  JFCC  ;  non  allocatur^  fo?  tijc  3ffite  10  |o(ncD  tipou  tlje 
ffooO  ana  fiifflcicnt  €fiatc  to  mafec  tfje  Dcniife  5  anD  anp 
Cflate  10  ftifficient  fo?  tIjIs  puipofe,  out  of  toljicD  tlje 
Cftatc  DcniifelJ  map  be  DetiucDi  anD  all  aUDeo  nftec 
tlje  fcil.  10  but  jFo?m  ^  but  if  be  bao  not  faiD,  tljat  be 
!)aD  a  gooD  anD  fufficieiit  €fiate.  but  onlp  baD  faiD  tbat 
be  11)80  fetfeD  in  bi5  iDcmefiie  as  of  jfee,  tben  be  baD 
been  ceftraineD  to  piouc  fucD  €flate;  per  Holt  Chief 
Juftice. 


Middle- 
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Middleton  and  Fowler. 

20.  A  T  Guildhall ;  CroUci;   U)ii0  b^ougljt  npintt  ait 
/■i  rpacUtiEp  CoacOmaii,  ntiD  tbc  <5Doo06  tucre  tic- 

fibereo  to  fjis  giccUant,  atiB  If  t&fs  Dcltuccp  fljall  c&arffc 
tDe  ©affec  10  tlje  ducflion  ^  anD  per  Holt  Chief  luftice, 
it  O^all  not  cljarp  t[je  Q9affet,  fo?  tlje  pattp  Doe0  not 
pap  tijc  S^altec  fo?  it,  ano  tljcrcfo?e  \)z  fijall  not  be 
cljargcD ;  anD  tfjis  Differs  from  a  Coaclj  in  a  OUatrjyon, 
fo?  tljcre  tljc  (EJHarrffoncc  ijj  paiD  fo?  t(je  palTcnffer,  anD 
fo|  tfje  |9acccl  alfo ;  but  in  a  Coaclj  iljc  paffenjjcis  ace 
allotoeD  1002 15  lc)ounD0  aicigbt  fonOcic  ncccGTarp  0ccn= 
cnfiono  in  tiitic  31011111GJ)  \  anD  if  anp  nioie  be  cacrico  fo? 
toljicf;  tlje  D^lbec  10  paiD,  tbig  10  bp  ©tcaltfj  ^  but  if  tbe 
i^affft  be  paiD  fo?  it,  0?  aijcec  fo?  it,  anD  tfjctc  be  a  lof0, 
tljen  be  fljail  anfujcc,  otbettcife  not. 

T^he  King  and   Betterton. 

21.  npHE  DcfniDant  anD  Dibecs  otbec  paTong  bfl' 

JL  bins  crecteD  a  Playhoufe  near  Portugal  Row 
in  Lincoln's  Inn  Fields,  VDbiCb  bp  Eeafon  Of  tbe  ^b^onj^ 
tnff  of  Coacbes,  anD  tbe  Eefojt  of  ioie  anD  D(fo?Declp 
Petfon0  tOitbcc,  tD.i0  a  ffccat  jQufance  to  tbe  Jnbabi- 
tant0  in  tbe  faiD  Eotu,  efpcciallp  to  fucb  as  bao  tbeir  Coacb' 
boufe0  aDioinino;  bnckujarD0  to  tbeir  »oufe0  5  fo  tbat  tbcp 
coulD  neitbec  go  out  toltb  tbeic  Coacbes,  o?  being  abjoan 
coulD  b?ing  tbeit  Coacbc0  back  into  tbeir  €oacb=bourc0 ; 

beccnpon  in  Trinity  Term  7  Will.  3.  the  Court  of  King's 

Bench  toag  mobED,  on  'Bebalf  of  tbe  fiiiD  3!nbabitant0, 
fo?  hi^  ^ajeftf  0  miit  of  Prohibition,  to  be  OtreScD  ta 
tbe  faiD  Betterton  anD  otber0,  upon  tbe  ©uggelfion  fol- 
lotoing  ^  ano  Cimc  toa0  gibcn  till  tbe  ficft  Dap  of  tbe 
next  Term,   tO   fljetU  Caufe  U)bP  a    Prohibition   (bOUlD 

not  go. 
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Mich.  7  Willi'  Tertii  Regis. 

MEmorandum  quod  die  mercur'  prox.  poft  tres  Septi- 
manas  Sana.  Mich.  Anno  Regni  Domini  Willi' Tcrtii 
nunc  Regis  Angli^e,  &c.  7'^  coram  Domino  Rege  apud  Weftm* 
ven'  Honorabilis  Elizabetha  Pierpont  vid.  Domina  Cathe- 
rina  Raynsford  vid.  Hurafridus  Winch  Baronet,  Jacobus 
Montague,  Thomas  Winford,  Johannes  Talbot,  Robertus 
Skinner,  Robertus  Thompfon,  Simon  Harcourt  Arm'  In- 
habitantes  de  Portugal  Row,  fituate  in  Lincoln  s  Inn  Fields, 
in  paroch'  Sanft.  Egidii  in  Campis  in  Com'  Midd',  8c  dant 
Cur'  hie  intelligi  &  informari  quod  Thomas  Betterton 
nuper  de  paroch.  Sand.  Egidii  in  Campis  prrcd'  Gen. 
Willielmus  Smith  nuper  de  eifdem  Gen.  Johannes  Boman 
nuper  de  eifdem  Gen.  Cave  Underbill  nuper  de  eifdem 
Gen.  Thomas  Dogget  nuper  de  eifdem  Gen.  Willielmus 
Bowen  nuper  de  eifdem  Gen.  Georgius  Bright  nuper  de 
eifdem  Gen.  Edwardus  Kennafton  nuper  de  eifdem  Gen. 
Robertus  Reading  nuper  de  eifdem  Gen.  fohannes  Pate  nu- 
per de  eifdem  Gen.  Hugo  Broome  nuper  de  eifdem  faber 
lignar'  &  Johannes  Porter  nuper  de  eifdem  faber  lignar' 
29  Die  Aprilis  Anno  7  Supradidt'  quoddam  Publicum  Thea- 
trum  Anglice,  a  Common  Playhoufe,  in  didta  paroch.  Sand* 
Egidii  in  Campis  &  in  paroch.  Sandi  Clementis  Dacon'  in 
Com'  prard'  prope  &  contiguc  adjacen'  Regix  z\tx  v\x  in 
paroch.  praed.  &  prope  diverfas  domus  diverfor.  Honora- 
bilium  perfonar'  &  alior.  ibidem  inhabitant'  erexer.  &  prepa- 
raver.  pro  publica  adion.  ludor.  fcenial.  Anglice,  The  A^ing 
of  Stage-Plays,  &  oftenfion'  Speftacular.  ludicror.  in  eodem 
pro  lucro  &  proficuo  fuo,  &  quotidie  diebus  Dominicis 
Exceptis  abinde  hucufque  in  eodem  publice  agebant  & 
oftendebant  ludos  fcenial'  &  fpedacula  ludicra  pro  lucro  & 
proficuo  fuo  quibufcunque  perfonis  iifdem  adeffe  volenti- 
bus  &  ad  adion.  &  oftenf.  eor'dem  in  Theatro  illo  prope  Re- 
giam  altam  viam  pracd.  magnus  concurfus  Populor.  cum 
curris  fuis  &  curris  alior.  pro  ftipendio  fupra  eos  atten- 
dant in  altam  viam  regiam  indies  temporibus  adion.  & 
oftenf.  ludor.  prxd.  venerunt  &  in  eodem  remanent  & 
ratione  concurlbs  pra:d.  alta  via  regia  pra:d.  &  platea  ibi- 
dem valde  obftruft'  8c  obftupat'  fuer.  &  adhuc  funt  &  im- 
2  pofterum 
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pofterum  obftupari  &  obilrui  itiinat'  funt  ad  grave  & 
commune  nocumentum  omnium  Ligeorum  &  fubditor.  diGti 
Domini  Regis  ibidem  inhabitan.  &  refiden'  Nee  non  omnium 
alior.  Ligeor.  &  Siibditor.  difti  Domini  Regis  per  commu- 
nes altas  regias  vias  &  plateas  ibidem  circa  negotia  fua 
neceflar,  eunt'  redeun.  tranfeun.  equitan.  8c  laboran"  & 
contra  pacem  didi  Domini  Regis,  &  hoc  parat.  funt  ve- 
rificare  unde  petunt  Remedium  &  breve  didti  Domini  Re- 
gis de  prohibitione,  &c. 

CfjE  fitft  Dap  Of  Mich.  Term,  drmfe  11130  ajEton  bp 
iS0h  Finch  onD  @ic  Bartholomew  Shore,  tDfjp  a  Prohibi- 
tion (l&oulD  not  i^m  ^  it  inais  infiffco  oit  bp  %\i  B.  shore, 
tfiat  tl)i0  teas  no  jQufance  in  it  fcif,  but  occafiouallp 
anD  acciDcntatlp  fuel),  bp  Eeafon  of  tbe  Concoutfe  of 
Coacbe0 ;  anD  tberefoje  XW  not  being:  a  conftant  Bui^ 
fance  no  l^iofjibition  ougbt  to  jyo,  but  tljc  pacttE0  left 
at  tbcic  jLibectp  to  p?occcD  in  a  Irpl  Coutfe  to  tt^  tfje 
fatter,  tofjetbEE  a  l^ufance  0?  not ;  tDbicIj  tbe  a^anting 
of  Cucb  a  piobtbitton  fuouID  pjEcIutie  tbem  from  Doing: ; 
anD  be  toouID  babe  DiaingutlbEli  tbi0  from  Jacob  Hair0 
Cafe  in  tbe  Modern  Reports :  9nD  it  toa0  faiD  h^  ^?» 
Finch,  tbat  tbi0  tDOulo  be  an  e]Ctcao?Dinatp  COap  of  p?o- 
ceeDing,  to  trp  a  cttminal  !9l^attec  \x^  a  Piobibitton  ^  anQ 
tbougb  be  oiD  aDtntt  tbe  Coutt  migbt  stant  fucb  a  mtit 
in  tbi0  Cafe,  a0  tDa0  Done  in  Jacob  Hall's,  acco^Dinij  ta 
tbe  antient  l^?EC£DEnt0  citeD  bp  ^h  Noy,  of  fupp^elflng: 
a  Bowling  Green ;  pEt  in  EEffatD  a  <©?anD  3lurp  UjouID  be 
ftoo?n  anD  cbatgeD  toitbin  a  feto  Dap0,  fo?  tDbofe  €ii« 
quitp  tb(0  Q^attcc  is  p?opEc ;  be  bopeD  m  lojDfljip 
fooulD  not  aDmit  of  an  ejtttaojDtnatp  ^ailap  of  pjaeecD^ 
ing; :  Xut  %\x,  B.  s.  tuoutD  not  abniit  a  i32obibition  lap  \w 
tbi0  Cafe,  fo;  tbat  it  tooutD  be  to  couDEmn  tbe  Partp 
Sottbout  beating  bim  %  foi  if  tbep  proceeded  to  act,  tbe 
PattiE0  tuoulD  be  tatten  up  upon  an  ^tttacbment,  anD  pet 
tbe  fatter  ncbcc  tcieD,  tDbetbet  a  Bufance  0?  not,  tobicb 
tbe  Chief  Juftice  DenicD?  fo?  abmitting  a  p?obibition  Jap, 
(to  tobicb  be  feeniED  to  incline)  toben  tbe  Ipactp  came  in 
upon  tbe  attacbment,  tbece  fboulo  be  a  DEcIatation  upon 
tbe  lp?obibition,  a0  iw  otbcr  Cafes  ^  to  tobicb  tbe  pactp 
tnigbt  plcaD,  anD  malte  W  Defence,  anD  b?ing  tbe  ^at» 
tet  in  Wue  ^  but  be  DemanDeD  of  tbe  3iubabitant0  tobetbec 
tbcp  infilfcD  tbat  plap-boufES  ate  Ji3ufance0  in  fe,  o^  tbat 
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tW  li>\a^houk  becomes  a  BuCance  to  tgefe  partictilat  3ln< 
Dabitanto,  bp  tbe  Obfftuction  of  tbe  publtck  @)tteet0  anD 

Paffajyco  ^  ad  quod  non  fuit  refponfum ;  but  ClttlC  toaiSf 

0ibcn  to  put  in  tijeic  €)USQ;eaton,  anH  fo|  botb  QiiHts  ta 
p?epate  tijemfeltjesj  to  fpcaR  fullp  to  tbe  fatter,  tobece* 
upon  tbcp  tuere  tottb  me  on  botb  %ifits  ^  but  3!  tefure& 
btins  concetncD  fo?  t&e  piapcrs,  beino:  an  Jnfjabitant, 
anD  mp  JOame  menttoneD  in  tije  €«ug;Q;e(fton  ^  but  confix 
Dccinff  tbe  fatter,  3  cannot  niflinBUiflj  tbis  from  Jacob 

Hairjj  Cafe,  0?  tbe  Cafe  of  tbe  Bowling  Green,  unlefjs 
tbat  tbt0  10  a  flronuee  Cafe  tban  eitbct  of  tbofe  Cafes ; 
fo?  S)taffe.lp)lap0  (if  not  malum  in  fe)  as  tbep  babe  been 
Ijoiocn  to  be  bp  manp  antient  jfatbets  becetofo?e,  anu 
IcarncD  Debincs  at  tbis  Dap,  (tbe  liccntioufncf0  of  ouc 
€)tage  efpeciallp  confiDeceO)  arc  ccrtainlp  as  unlatoful,  as 
Oancino;,  0?  Cumbling,  o?  tlj?otoinQ:  a  "Botol  fo?  Crcc^ 
cife  ;  fo  tbat  neltbet  of  tbefe  in  tbe  Cafes  cItcD  coulQ 
be  p?ob(bttcn  as  Nufances  in  fe,  but  OS  occafional  anD 
coufequential  Nufances,  MoUtb  if  it  is  unlatoful  fo?  anp 
jai9an  to  ecert  0?  continue,  (as  beinff  attenDcD  toitb  fucD 
Confequcnces  it  toilt  cettainip  be)  fucb  eiulaiufulncfs  tniU 
be  a  fufficient  monm  fo?  a  2litit  of  l3?obibition  3  fo?  a 
C^attec  is  not  unlairful,  becaufe  'tis  p?obibiteD  bp  iii^ 
la^aicffp's  airit  ^  but  tbe  Couct  iiTues  bis  99a|eftp's 
aatit  upon  a  scatter  containcD  in  a  @)Ufl:o:cflion,  \j}Ucb 
is  anteccDentlp  unlatoful  to  tbe  (Sinntinn:  fucb  Ultit  i  as 
in  tbe  common  Cafes  of  ]L3)?obibitions  to  Courts,  tbeic 
P?oceeD(iifl:s  ace  not  unlatoful  upon  granting  tbe  li3?obf- 
bition,  but  of  tbe  fame  jro?ce  as  tbcp  tocre  befo?e  ^  if 
tbep  baD  Coiym^.ince  of  tbe  fatter  bcfo?e,  tbep  toill  bafte 
fo  (fill,  nottoitbllanDinff  tbe  13?obibition :  Cbe  ^MbU 
tion  is  a  e)o?t  of  0  Caution  to  tbcm  to  confiDcc  tbe 
Icffalitp  of  tbeic  p?occcnings,  but  binbers  tbem  not 
from  p?oceeDinfl;,  tboujjb  fucb  l??occcDing  after  J^^obibi* 
tion  DclibercD,  is  at  tbe  peril  of  a  Contempt,  if  t\)e^ 
p?obe  miftaken  ^  but  if  upon  an  attacbment  foi  p?oceeD-- 
inry  poft  prohibitionem  regiam,  tberc  be  a  Declaration 
as  tberc  ougbt,  anD  tbe  DefenDant  in  pieaDinff  can  fct 
fo?tb  a  fuflScient  liuiisDiction  5  bfs  p?oceeDinB  port  pro- 
hibitionem regiam  toill  be  ffOOD  tn  Lato,  anD  bimfclf  Dif* 
ebacjjeb  of  all  Contempt  anD  Coffs  againft  tbe  Com- 
plainant  ^  anD  'tis  no  C)b|cafion  to  fap  a  criminal  fatter, 
0?  a  fll^attcr  of  Eigbt  toill  bcre  be  tticD  upon  a  l.^?obi' 
I  bition, 
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bttion,  ff  tDc  spatter  p?o6ibitcn  be  unlatDful,  tljat  10  a  ftiffi= 
ciEiit  (SiounD  f02  tfje  CClrtt,  if  tlje  ©ubject  fjcrcupoii 
ftaitDS  aDtnonitl^eD,  tljc  Dcfifftt  of  tijc  latu  is  anftDcrco ; 
but  if  be  infifts  itpou  bi0  Eigbt,  it  map  be  tricD  in  tbis 
map  of  i^^oceeoino:  5  anu  tbis  is  no  neto  Dottcine,  tbe 
tm  bem  M\  of  33nffance6  of  lp)?obibitions  granten  tit 
Caufes  Cibil,  as  iDcll  as  CtimtnaU  fo?  'tis  t!je  letjalit[* 
0?  JHcgalitp  of  tbe  Sl^attEi:  tbat  Determines  tbe  l^ins's 

iTSIrit,  to  a  Olrit  mandatory  or  prohibitory,  ailD  not  its 

being  of  a  public^  0?  p^ibate  Bature  ^  tbotigb  if  tbat 
tdere  a  «^?ount!,  tbe  Eeafon  feems  to  bolo  fttongcft  fo?  a 
P^obibition  in  fucb  a  Cafe  as  tbis,  lubicb  is  of  a  pub^ 
licfe  I3atute  upon  manp  accounts  -,  but  as  31  banc  fain 
tbe  leiralitp  o?  ^Hegafitp  being  tbe  (S?ounD,  anrt  tbe  ejee^ 
ciitibe  poiuer  being  in  tbe  C^iniy,  tubat  tbe  Uaiu  fo^biDs, 
tbe  J^ing  (lubo  is  lex  loquens;  map  bp  biiS  Mtit  fo?biD, 
ano  in  fucb  a  Cafe  to  fap  tbe  lato  fo?biDS,  anb  tbe  mns 
bp  bis  mrit  fo|bib0,  is  all  one,  fucb  ilClrit  being  a  Con- 
fequence  upon  a  l^iobtbition  in  lato ;  anu  tberefo^e  tobert 
tOrits  are  founneo  upon  a  Statute  (as  in  tbe  Cafe  of  1 
Ne  injufte  vexes,  tubicb  bp  tbc  greater  anb  better  Opinion 

is  fOUnbeD  upon  tbe  Statute  of  Magna  Charta,  cap.   lo.) 

fucb  ^Orits  are  framco,  anti  itfue  fo?  tbe  Crecution  o£ 

fucb  €itatute,  be  it  mandatory  or  prohibitory,  bp  a  COU- 
fequence  in  iLatu  ^  anb  fo  liketDtfe  of  Scatters  at  tbc 
Common  lato  ^  fo?  it  tooulD  be  abfurb  to  imagine  tbat 
tbe  lato  (boulo  commann  c?  p?obibtt  ^  anb  pet  tijnt  tbe 
l^ing  U\  tobom  tbe  CjCecution  of  tbe  Laiu  rcfibes  (ann 
toitbout  tobicb  l?)otocr  in  tbe  i^ing,  tbe  lato  It  felf  is  but 
a  beati  letter,)  fljoulo  not  5  anb  (Elrits  of  l-J^obibition 
babe  itfueb  from  Cime  to  Cime  in  Uatious  Cafes  ^  foi 
beObcs  tbofe  afo?enientionctJ,  ann  tbe  eiUit  of  Ne  injufte 
vexes,  ZUxits  in  Cllaife  toete  fiequentlp  granteo  at  Com^ 
mon  lato,  dOrits  of  p^obibition  of  ^arte  to  CccleHa* 
ftical  perfons  balie  been  granteb  eben  to  tbe  Inft  ages, 
as  map  be  fccn  in  Rolls,  Cit.  Wafte  815.  ano  2  Rolls 

III.  anb  tbe  Bifliop  of  Durham's  Cafe  Citeb  in  LyfordS 
Cafe,  II  Rep.  anb  pet  tbefe  are  all  in  Cafes  of  a  Cibil 
3intErc(f,  fo  in  Scatters  of  a  mo?e  publicfe  il^atute  fucb 

fiilritS  babe  gone  ^  aiS  to  tbe  inhabitants  of   the  Town  of 

Southampton,  Upon  a  S)urmife  tbat  tbep  intenoeb  to  be^ 
moitti)  tbeit  Jpoufcs,  anu  tranfplant  tbemfelbcs  into 
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fOJEfgn  l^attiSf,  anU  t6e  like  to  t&c  Cotuit  of  Great  Yar- 
mouth, 00  map  be  feen  3  inft.  205.  9!iD  31  qucnion  not  but 
upon  a  itatrotDEc  €)Earcb  anU  ©bferbation,  manp  nio?e 
51nffance0  micDt  be  giben  of  fucb  curitc,  botlj  at  Com^ 
mon  ILafD,  aiiQ  upon  Tebecal  Statutes  :  atiD  iDbercajs 
tbi0  m&  inOftcti  on  ag  an  emaojotnacp  Coucfc  of  l^^o* 
ceeDino;,  anD  tljep  DefireH  to  be  left  to  Defenn  tbenifcibrs 
in  tbe  o^Wnatp  may  of  an  anoictment  (tbe  Defign  toijcce- 
cf  \DH9  to  obtain  a  Noli  profequi,  anti  pjebent  anp  Con« 
Waion  at  all,)  tbi0  feEiti0  on  act  of  f  about  ano  33nDii[. 
sence  to  tbe  &ubit5,  tatbet  tban  a  ^atbfbfp  •■>  fo;  a0  % 
fain,  it  upon  Eecetpt  of  tbe  ^Ottt  tbep  DeOa,  t(jep  can^ 
not  be  factbet  pjoceetieti  againft  tbt0  ^ap,  but  tbe  taia 
Wb  itfi  CnD ;  tobetea0  an  3lntitctment  10  folelp  ftameo 
to  b^ing  tbe  pattp  into  Jubgrnent,  in  o?Dec  to  inflict 
launiibtnent  foi  €%nmp\z's  Me,  To  tbat  tbi0  Ctlap  w 
iif^tff  of  tbe  &t\jmtp  ann  Eigouc  of  public^  ^luatce  ^ 
fDbetea0  tbe  otbet  teremble0  moje  tbe  sinbulgence  ann 
Compalfion  of  a  JTatDet:  of  W  CEounttp,  foDo  atimoni(|e0 
iKfoiz  tie  smfifl* 


Term. 
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Dalby  and  Champernoon. 

>•  r  I  -^  H  E  Cafe  upon  a  Tpcdnl  fijetoia  in  Ejeament 
I  ftjas,  ©it:  Edmund  Vowell  Ms  fetfcD  in  jfce 
I  of  t\)Z  lanD0  in  f^ueffton,  anD  of  Dt« 
-*^  becfe  Otljer  laims  in  tbe  Counties  of  Corn- 
wal  and  Devon  ;  anD  6al3inn;  JflltC  ttoo  @)On0,  John  anD 
Edmund,  upon  tljc  ^atiiaffc  of  lohn  (je  fettles  patt  of 
6(0  lLanD0  to  tlje  (iifc  of  John  fo?  life,  anD  after  to  Eli- 
zabeth iji0  intenDeD  C23ife,  anD  after  to  John  in  €all,  anD 
after  to  John  in  jfee,  anD  otfter  |,anD0  in  tfje  County 
of  Cornwal  to  John  in  fee  ^  anD  (jc  fettles  t&e  lanDS 
in  Clucflion,  toljiclj  toere  Voweiifcomb,  Balferfcomb,  anD 
Whitcomb,  to  tijc  ^fe  Of  Ijimfelf  fo?  life,  tfjen  to  John 
fo|  life,  toitl)  a  lp?oDifo  to  p?eferDe  tOe  contingent  Ee* 
mainDers,  anD  tben  to  tIjc  jficft,  anD  ail  tlje  ©ong  of 
John  in  ^atl  $pale,  anD  in  tlje  fame  fanner  to  Edmund, 
EemainDec  to  tlje  riffljt  iDcirs  of  John ;  @»ic  Edmund 
Dies,  anD   after  John  [bcino:  S>lr  John]  ftautng:  Wttc 

John,  Ehzabeth  anD  Margaret,  maDe  IjiS  £2:ii(l,  anD  DCUlfeD 
ail  his  Lands,  Tenements,    and   Hereditaments  to  Gary 

anD  Ijis  2Hife  ii\  Crnft,  to  allotij  50 1.  per  Ann.  a  piece 
to  fjis  ttoo  DaugOters,  anD  to  raife  fo  muclj  fo?  tijcic 
portions  ;  anD  after,  in  Cafe  Ijis  S)on  DicD  toitljont  Mae, 
it  DeUifeD  all  his  Lands,  &c.  except  Langfton,  Lifter,  anD 
Thavics,  tO  Elizabeth  l)!0  DaU0;l)tcr  in  ^t£  ;  anD  IjC  DC' 
UifeD  Langfton,  Lifter,  anD  Thavtes  to  Margaret  in  JTf e  5 
anD  tljen  Ije  tCCiteS,  tijat  whereas  he  was  feifed  of  other 

Lands, 
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Lands,  &c.  ontj  (it  tljE  €uti  Of  tljE  UMll  Ije  takes  JBa-- 
tice  of  a  Ecqucft  of  l)i0  fat[)cr"0,  tl)nt  Vowellfcomb,  &c. 
bcinn  tlj£  lnnD0  in  Ciueftion,  (IjoiilD  50,  fo?  raSnnt  of  3ir- 
fliC  "S^nlc  of  €)ir  John  nntJ  Edmund  ()10  013?otfjfr,  to 
tijcic  CoiiQu  John  Vowell  ;  ano  tijat  in  ©bcDicnce  to  tU 
m\\\  of  Ijts  jFatljft,  Ijc  10  Hcfifous,  tIjat  It  be  obfctUeD, 
atiD  rcntifffs  Edmund  (jt0  'B^otJjct  to  act  acco?U(jig;Ip,  auD 
after  Dies,  anO  lohn  ti©  ^oii  anD  Edmund  Dies  tuitDout 
Ifiiie:  9nD  Holt  Chief  jumce  luljo  DeliUctcD  tijc  RefolUc 
tion  of  t!)c  Court  faiD,  tIjat  tljouglj  ag  to  tljc  £onii0  fn 
Ciucfiion,  %it  John  fjaD  onip  n  D?p  IPaDctfion  in  fee,  pet 
tijnt  bv  tijq  2Il6?ti0  all  his  Lands,  Tenements,  and  Here- 
ditaments, fuclj  EeDerfion  IdouID  paf0  bp  tIjc  (JJeneralitp 
of  tl)e  iIIHo?t!0  i,  fcut  tljoiiiylj  bp  fuclj  geiiecal  2Ilo?li0,  fticlj 
n  D?iJ  IReUetfion  luoiiItJ  pafe  ;  pet  luljcn  it  aftcc  appears 
bp  tl)e  fpcciai  e:Oo?ti0,  tljnt  fticD  ffeneral  dlo^ug  cugljt 
not  to  ertcnD  to  all  his  Lands,  Tenements,  and  Heredita- 
ments ^  tDrre  an  Crpofittcu  outrfjt  to  be  tiiaoe  accojumo: 
to  tlje  rpecinl  ^So?t)0,  accojufntj  to  tIjc  Eule  in  Altham'fif 
Cafe,  8  Kep.  fo2  otberUnfc  tlje  rpecinl  motus  tooiiin  be 
re}fcteo  ^  anti  tijcrefo^e  Ijerc,  tbc  UlUps  Forafmuch  as 

there  are  other  Lands,  &c.  CUfyljt  tO  qualifP  tbt  ©eiierS' 
litp  of  tljefe  general  2Ilo?l}0,  ano  other  ougljt  to  be  te- 
ferreD,  not  to  the  Lands  before,  but  ougljt  to  bc  iinDec« 
flOOO  of  tbc  2;£iO?ll0,  not  mentioned  before;  anD  tljcte-- 
fo?c  all  his  Lands  oiipbt  to  be  tefiraincD,  acco?D(no;  to 
tijcfc  fpecial  Uliom,  antJ  not  confiruci!  acco?uin[j  to  tlje 
©eneralitp  of  tlicni,  Vobcn  be  falo  tbat  tbcre  ate  other 
Lands,  tobfcb  coulo  not  bc  coiiip^ifeD  bcfo?e,  fo?  tben  they 
could  not  be  others :  gUCo  tljc  lantJ0  in  STliieflion  coulD  not 
be  coinp^ifco  toitOin  tbcfe  Ulom  fo?  anotber  Eeafon,  fo| 
all  tljc  Lanti0  lubicb  be  tra^e  to  bi0  €ru(!ee0  fo?  raifiniy 
|po?tion0,  all  tbefe  lanD0  be  eauc  after  tbe  lpo?tion0 
roifcti  to  tbe  fame  atunecs  to  tbe  (Llk,  as  to  all  but 
Langfton,  Lifter,  &c.  ut  fupra,  notD  tbe  lantJO  in  Ciue-- 
fttoii  cannot  pnfo  to  tbe  tlrunees  bp  tbi0  Debife,  Eo?  %it 
John  tiMs  but  Crnant  fo2  Life  of  tbefe  lanos,  ann  aftec 
i)f0  Deatb  tb^p  luent  to  John  Im  ©on  ^  anU  t(jerefo?c  be 
CiD  not  intrntJ  tbat  tiio?c  fljoulD  go  to  bi0  Daugbters, 
tbnn  bc  couID  ticliifc  to  bis  Cruders  ;  ano  tbat  be  neuec 
intcnucti  it  fljoulo  be  e^ctenOeO  to  Vowellftomb,  &c.  is 
plain,  fc?  be  in  tbe  (Enti  of  bis  (TOill  tabes  JQotice  of  tbe 
Ecqucl!  of  bis  ifatber,  anD  enioins  tbe  ©Ofecbance  of 
2  it 
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It  from  1)10  T5?0tI)CC  Edmund,  if  John  f)t0  ^Oit  OtC0  U)It!)» 
out  Jffiie  ^  tijc  U)!jicD  Dccdices  tljat  be  iieuet  iateiiDCD  tljcfe 
ffcncral  COo^Ds  to  ertciiH  to  tijefc  ^^auojs,  but  tijac 
tijep  ougljt  to  be  coutinuED  t«  tlje  ifamilp  j  nnD  t(jercfo?e 
tlje  Court  ouff&t  not  to  crpounD  fuel)  jjcnecal  moi'QS  a. 
ffafutt  fuclj  an  intent,  ano  make  Dim  DifobeDient  to  tDe 
Eequeft  of  Ijis  JfatOcc,  toljcn  be  DcclaceD  bis  Oefire  to 
obfecDc  (t,  anO  enjoiiiGD  it  to  bts  TB^otbec  alfo  ^  fo  be 
concluDcD  tbat  bp  tbeCe  general  iIOo?D0  tbe  dl^aiio?0  of 
Vowel ifcomb,  &c.  tito  not  paf0,  but  tbat  tbep  DefccnticQ 
equally  to  Elizabeth  anD  Margaret,  anO  ffdUe  SuCffmcnt 
acco^Dinfflp  fo?  tbe  Dcfcnoaut, 

Barney  iind  Hardifty. 

2.  A  Scire  facias  U)a0  b^ougbt  to  tebibe  a  33ntigment 
l\  nfrnintt  tbe  2:Eftato?,  uibo  Dteo  ^  ano  an  eccep-- 
tton  Uja0  "taken  inj  tbe  CtEcato?,  Firft,  TSecnufc  tbcre 
ouijbt  to  be  one  Sci.  fa.  aijainft  ijim  after  tbe  Deatb  of  tbe 
CelTatO?.  Secondly,  "Cbat  bete  tUiO  Sci.  facias's  iffucD,  botb 
being  ffiantcD  at  one  ants  tbe  fame  Cime ;  anD  tbe  ficfl  initb* 
in  a  Dap  0?  ttoo,  tbat  tbe  fccontj  Sci.  fa.  U)as  tctui-nabic  5 
tbe  lubicb  as  it  luais  foio  is  agauift  tbe  B,ulc  ano  Reafoii 
of  tbe  Lab),  tbat  a  mnt  n)all  ifllie  aftcc  tbe  €(me  in 
tobicb  it  fs  tetiirnable  -,  anu  tbat  tbe  ^ubjca  G)flU  not  babe 
Hue  jl5ot(ce,  but  tbougb  be  featcbes  ano  inquites,  pet  b^ 
tbe  Calung  of  tbe  mitt  out,  mitbin  a  ^av  tbat  tbe  fe= 
conn  Scire  facias  is  returnable,  all  U^  Care  Does  not 
aDail  bim ;  but  (execution  luiil  go,  tbougb  be  bas  a  Ee. 
leafe  to  pleaD,  0?  anp  otbec  scatter,  anD  luoulD  appear 
before  tbe  Eetutn  of  tbe  firft  Scire  facias,  0?  baD  ^©coDS 
l)p  tobicb  be  nngbt  be  fummoneD  at  tbe  ^ime  of  tbe  Date 
of  tbe  fira  Scire  facias ;  pet  in  all  tbefc  Cafes  Nichil 
(ball  be  returneD,  tbougb  tbe  f  artp  baD  *J5ooD0,  0?  looulo 
appear  anD  pleaD  ^  to  \iibicb  tbe  Court  alTenteo  ^  but  in 
rcijatD  of  tbe  conffant  |9?agtce,  tsbicb  tDa0  to  fue  botb 
tbe  Scire  facias's  at  once,  tbcp  fecmcD  to  allotD  tbio 
practice,  in  rcijarD  tbat  tbcre  ouijbt  to  be  a  full  Cinie 
betiueen  tbe  Date  of  tbe  feconD  Scire  facias,  anD  tbe  Ee- 
tutn of  it ;  anD  in  C.  B.  tbete  (0  but  one  Scire  facias  on= 
Ip,  £]cccpt  in  tbe  Cafe  of  an  (Sicecuto?  ^  anD  in  tbat  Cafe 
tDerc  ougbt  to  be  tloo  Scire  facias's  atoavDeD  5  in  tbi0  Cafe 

M  m  m  m  2  Jones 
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2  Jones  200.  tDilS  CiteO  ^  aiiD  Holt  Chief  Juftice  faiD, 
tfjflt  IjE  m\)n  DelD  tDe  Eefolution  ns  to  tfje  Teftatum  tfjere 
to  be  iLalD. 

Reynolds  and  Kening,  alias  Kenige. 


3.  T~^  H  E  Dcfcimnnt  ann  anotbec  toere  iitutgcu  fo?  tlje 
J_  SlJUtDec  of  Reynolds,  at  t&e  Seffions  at  Exeter, 
ann  tOe  otijct  teas  conuiacH  nno  attainteo,  but  tbc  De* 
fcnnant  (jcre  Uja0  acqiKttcti  ^  upon  tobicO  tljc  eHiDoto 
b^oiigljt  Ijcc  appeal,  anD  tfje  DcfeiiDant  ttnioucD  IjimfclE 
Ijltljeu  bp  Habeas  Corpus  ;  and  t\}Z  Iplaitltiff  ItlObCD  to 
fjabe  an  Habeas  Corpus  to  tcmobe  tlje  "BoDp  of  tijc  otljec 
lufjo  ^las  attainten,  tfte  toijiclj  tlje  Court  DenicD,  anD  it 
iDa0  fniD  tijat  \\)z  nittyOt  acralijn  fjec  appeal  atjatull  tlje 
Defcnliant  alone  ^  fo  notljing  Uiais  Hone  tlje  lad  Cerm, 
but  tbe  8:0rit  of  appeal  bclnoc  tetutnablc  tfje  fir  ft  Da^ 
of  tlje  laft  Cecm,  tuas  DifcontinueD,  tlje  toljtclj  beino;  be= 
fo^e  appearance,  it  tras  not  pcrempto?p  5  ano  after  tljig 
tbe  Drfenuant  being  in  Court,  it  tuas  uioDed  tljat  be 
niigljt  be  mfcljorgeo,  tfjcre  not  being  anp  Cljing  ogainft 
bim,  tlje  appeal  being  oifcontimico  5  but  tlje  Court  idouID 
not  credit  it  luttljout  ciieU)  of  tbe  EoU,  anD  gabe 
a  Dap  to  b?ing  in  tbe  Roll  ^  at  lubicb  Dap  it  toa0  p?apeli 
tbat  tbep  ttiigljt  pjocccu  againft  bint  in  Cuftod.  Maref- 
chail.  b^  oaill,  teljicb  tuns  a!io\i3eD,  anD  tbe  iSppeal  at* 
raigneD  ^  upon  lubicb  fo?  tbe  DefenDant  it  toag  p?apeD, 
tbat  tbep  migbt  babe  a  Copp  of  tbe  15(11,  ano  Count, 
anD  Eeturn  of  tbe  Habeas  Corpus  j  fo?  it  tiias  ogreeD, 
tbat  it  being  in  tbe  fame  Cetm,  tbcre  ougbt  not  to  be  a 
Declaration  fileD  acco^Ding  to  Pigot'0  Cafe,  i  Cr.  532.  Tsut 
pet  tbe  Court  ojDereD  a  EoH  to  be  maDe,  auD  a  Copp 
of  it  to  be  DelibcreD,  anD  gabe  tbe  DefenDant  Dap  to 
pleaD  ^  anD  fo|  tbe  p?occcDing  in  Cuftod.  Marefchall. 
3  Cr.  694,  695.  Benl.  142. 


Fletcher 
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Fletcher  and  Ingram. 

4.  T  N  Replevin  tljc  Defentiaut  maDe  Conufaiicc  00 
1  15atliff  to  R.  F.  and  faio,  tlm  tDe  Place  where  in 
toitljiii  shenfton,  ano  tfjat  Shenfton  i0  ttjitljin  tfte  (@ano| 
of,  &c.  ntio  (IjetiJS  a  Cuflom  fo?  t5c  91"fl?  to  elect  one 
of  t()e  Ecfiants  to  fctUe  tlje  ©fiice  of  Conttafalc  fo|  a 
^car,  and  fato  tfjat  tfjcp  electcD  fuel)  a  one  to  fie  €on« 
liable  fo?  tlje  g^cac  infiiinff,  anD  to  tafee  610  f)at(j  unoec 
a  penaltp  of  40  s.  anu  at  tOe  ncj:t  Couct  it  ms  p?e= 
fentetJ,  tijat  Ije  tin  not  tafee  t&e  ©atfj,  ano  fo?  tDi0  40  s. 
a  Dlffcefg  Uja0  tafecn,  &c.  tljc  l^laintiff  DcmutreD  to 
t&l0  3lJ0to?p  5  Firft,  'Becaufe  t&e  Ciiftom  is  unccafona&le, 
anD  tl)Ecefo?c  UoiD,  fo?  it  is  not  like  to  Greisbie'0  Cafe, 
tofjere  it  tDa0  fo?  tije  feat  eiifmng: ;  but  ijece  tfje  Cuffom 
10  jjcnecal,  ano  tljecefoje  incectain,  ano  fje  migljt  ferlie 
it  at  anp  Cime  miting  610  life,  00  in  tfje  Cafe  of  a 
ConDition.  Secondly,  Cfjeue  i0  no  petfon  toljo  i0  com- 
pellable to  atiniinilfer  tljc  C»atD,  ann  (je  ougbt  not  to  bz 
fincD  fo?  tijat,  tbe  tobicO  10  impoflibic  fo?  Dim  to  pec« 
fo?m  h  anD  in  tbi0  Cafe  tbe  ^tctoacD  coulD  not  aDmim« 
flee  tlje  ©atl),  fo?  bi0  aiitbo?ttp  i0  DetctmlneD  tnitb  tbe 
Court  5  anD  tbe  Jufliceg  of  Peace  being  toitljtn  Cime 
of  S!5cmo?p,  cannot  aDmlniffet  tbe  ©atb  by  Cuftom, 
anD  tbccefo^c  tberc  10  no  Ipctfon  to  aDminiflec  tbe  ©atb» 
Thirdly,  l^^cre  i0  not  anp  l3otice,  fo?  tbouffb  it  10  faiD, 

unde  idem  Defend,  ftatim  poftea  iifdem  die  &  anno  ad- 
tunc    &    ibidem    notitiam   habuit,    JJCt    ej:p?ef0    Jl50tiCe 

ougljt  to  be  alleDgeD  ^  auD  tbe  Cafe  of  tbe  King  ano 
Harper  tbe  lalf  Ccrm  toa0  citcD,  tobcn  an  31nDictmcnt  fo^ 
refufinir  tlje  ©fiice  of  Conftabic  m&  QuafljeD,  becaufe  no 
jl^cticc  lua0  allcDgrD;  anD  Prigg"0  Cafe  in  Allen's  Re- 
ports i0  astceable  to  tbl0  :  9nD  it  luas  fuctbec  obfccteD, 
tbat  bfcc  (0  a  Duty  laiD  to  be  bj)  Cuftom,  anD  it  i0  not 
lifee  to  a  fine  0?  amercement  ^  anD  tbcrefo?e  tlje  pactp 
ougbt  lifeetutfe  to  inablc  bimfelf  bjj  Cuftom  to  Dlfttam  fo? 
it,  otberinife  no  Dtftrcfs  i0  inclDcnt  of  Common  Eiffbt : 
3t  U)ii0  adjudged  fo?  tbc  plaintiff,  fo?  tbouffb  a0  to  tbe 
Jncertaintp  of  tbe  Cime,  foil,  tbe  not  faplng:  for  the 
Year  next  enfuing,  tlje  Court  DiD   not  mUCb  tcgarD  it, 

M  m  m  m  2  fO? 
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fo?  tfjc  Courfc  (0  to  Elfft  tljc  Conffablc,  ant  to  appoint 
\}im  to  take  (ji0  SDatlj  tottbiit  n  teafonable  ULlme  ^  anD 
tlj(0  mtgbt  be  bEfo?E  a  Juffice  of  tljc  peace,  fo?  be  ba0 
tlje  PotDEC  of  tbe  antient  Confervator  of  the  Peace,  anD 
tbe  p^aaice  10  fo  tO?otigbout  England  ;  anti  if  tbc  Coutt 
be  IjclD  a  ^ontlj  aftec  Michaelmas  one  j^ear,  ant  tnitfjiit 
a  jfo^nioDt  after  Michaelmas  tbe  nejct  ^car,  pet  (je  map 
be  faio  to  fetue  fo?  a  pear  tocti  enouglj  -,  but  fo?  tbe  De^ 
feet  of  a  Cnftom  to  Diftrain,  anD  fo?  tuant  of  alleDginff 
of  jBotice,  tbe  Court  held  tbe  9Uoto?|i  to  be  iir  ^  fo?  tbt0 
10  a  Duty  by  the  Cuftom,  anO  tberefo?e  tbe  iRemcDp  in 
fuc()  a  fpectal  cn^annet  ougbt  to  be  bp  €u(!oni  likeiotfe  -, 
anD  tijcrc  ousjijt  to  be  an  erp?ef0  anD  p?ecife  Notice, 
&  ftatim  poftea  f0  not  fufficient  ^  anD  Holt  chief  Ju- 
ftice  ctteD  a  p?eceDent  in  Winch's  Entries,  tbat  t()ere 
ougbt  to  be  an  ejrp?ef0  JSotice ;  anD  it  m$  aDjuDgeo  fo? 
tlje  paintiff* 


Term. 


<5J7 


Term.   Pafch. 

8  Will.  3.  R.  B. 


ne  King  'verfus  Cowper,  ^c. 

I.      A      N  Information  toajEi  p?cfEtrctl  Offaintf  tlje  T>£' 

/\     fenuantg,  toljicb  fljrius  tljat  tijctc  toass  aii 

/■^    open  Ulat  bCtUJCcn  t(jc  Kings  of  England  and 

•^  "'^   France  bp  @)ca  anO  lanD,  atio  (wD  been  fo| 

litany  ^cat0  5  aiin  tbat  Durino:  tl)f0  Cime  tbe  King  of 

France  aiiO  fji0  ©tibjccts  IjaD  b£Eit  (gncinifis  of  tijc  faiD 

MnQ  aim  W  SiubjeSiS  5  anD  tljat  tlje  JDefcntmnts  fenoto- 

ino:  tbijj,  aiiD  bctno;  petfone  a^erfe  to  tlje  mino:  and 

f)i0  ©oDernment,  &  nequiter  intendentes  tlje  fa(0  CnC' 
nuES  of  t(jE  fivtno;  to  alD  aiiO  alfiff,  anO  tlje  (Souernment 
Ijerc  effabliajEO  to  fubuect,  anti  tbe  m\^  to  Depofe,  mi- 

tinjj  tlje  fa(D  C(Har,  foil.  8vo.  die  Febr.  anno,  &c.  ad  feip- 
fos  tranfportand.  from  tljis  Kealm,  fcil.  fconi  tlje  fain 
Pati'flj,  perdeia,  aiiD  toitbiu  tbc  Dominionjs  of  tbe  King 
of  France,  fcil.  in  regnum  Francis,  toltljOUt  tOe  licence 
Of  tbe  J^ing,  falfo,  illicite,  fraudulenter  &  fecrete  machi- 
nat.  &  conat.  fuerunt  ea  intentione  ad  hoftes  &  inimicos 
Of  tbe  faiO  mng,  nno  l)i§  3Obcrent0,  ajjaina  tbe  faio 

faints  noft)  ftt  tbe  faitS  aiTar,  proditorie  auxiliand.  &  af- 
fiftend.  &  ad  illicitas  &  proditor.  intentiones,  &c.  fuas 
perimplend.  poftea  fcil.  8vo.  die  Feb.  quoddam  navi- 
gium  ad  ipfos  ab  hoc  regno,  &c.  in  Dominia  didi  Regis 
Gallici,  viz.  ad  prxdia:.  regnum  Franciic  tranfportand. 
pro  magna  pecuniae  fumma,  viz.  &c.  pro  hujiifniodi  tran- 
fportatione  folvi  agreat.  conduxer.  &  conduci  &  pnrpa- 
rari  caufaverunt  &  prxparaverunt,  &c.  ac  navigium  illud 
I  a4 
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ad   littus   maris  in   Paroch.   ilia    fcil.    poftea,  &c.   parat. 
&  in  promptu  habuer.  ad  feipfos  in  illud  eskippand.  & 
in  eadem   forma   prsedid.    tranfportand.    necnon  adtunc 
ufque  ad  Littus  maris  ibidem  ubi  6\St.  navigium  fie  fuit 
parat.  ad   eos  recipiend.   &  tranfportand.   ad    intention, 
prxdid.   perficiend.  fecrete  noc^anter  illicite  &  fraudulen- 
ter  acceflerunt  &  venerunt  ac  feipfos  in  idem  navigium 
fie  eskippare  &  in  eodem  eonveyare  &  tranfportare  falfo  & 
illicite  donee  ipfi,  &c.  in  ipfo  fadJo  in   navigium  illud 
ingrediend.  deprehenfi  capii  &  arreftati  fuerunt  adtunc  & 
ibid,  conat.  fuer.  &  attemptaver.  in  Contempt.  Dom.  Reg. 
nunc,  &c.    eipon  tDljicl)  tDE  DcfcnDants  btiuQ  conlJictcD, 
it  ma  niobcD  in  9rceff  of  3!UDgmcnt  tUat  t(ji0  is  not 
anp  ©{fence,  bccaufc  tfje  Statute  tuijicD  fjas  niaOe  ilje 
gofno:  into  France  Cicafon,  Docjs  not  cjttcnD  to  tDis  €iu 
SeaDout  onip,  tuljcte  tljc  jfnct  ijs  not  connnitteD  ^  fo?  tfje 
Aft  fjaDinn;  o^tiaincD  tijat  fucO  a  patticulac  ifaa  fl)all  be 
nUiuOfjED  (jEteafon,  notl)tno:  ijs  a  Crime  toitbin  tijis  99, 
MM)  foes  not  come  iDttljin  tlje  mom  of  it,  tbe  tubicl) 
tIjis  attempt  Docs  not  Do  ^  anD  tlje  Information  is  not 
5coiniCeD  npon  tijis  @)tatutE,  but  at  Common  tmv, 
nnD  It  toas  not  anp  ©ffence  at  Common  Lniu  5  non 
allocatur  ;   fo?  tljC   Court    faiD  tlM    tljt0   bo^DctS    upon 
foW)  Cceafon  ^  nnD  tfjougb  tljcj)  did  not  Declare  tbat 
it  ujas  an  ©ffencc  by  Confcqucncc  of  lato,  after  tlje 
Statute  IjaD  maDc  tlje  c5oing  into  France  Cceafon,  yet 
my  IjelD  it  a  great  Offence  at  Common  LaU),  anD  tlje 
Defenoants  tucce  fineo  accojoingip. 


Blurton 
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Blur  ton  and  Toon. 

2.  \  T  Guildhall,  in  an  agi'on  of  Debt  upon  an  ©b. 
l\  ligation,  ano  Non  eft  faaum  pleancD,  a  oaitnef^ 
tnas  fu)o?n  uiljo  fain,  tijat  W  Ipauu  mas  fubfcribcD  asi  a 
££litnef0,  but  tbat  be  DiO  not  fee  tbe  Obligation  fcalcn 
anD  DelitjECct)  5  upon  lubicb  tlje  Court  uemanoco  of  Ijim, 
if  Ije  ciJEC  fet  W  i^ann  as  a  COitnefg,  but  tobefe  be  fato 
tbe  ^calinir  auD  Deliberp^  auD  be  faio  tbat  no,  but 
tjjat  be  ncDcc  fiiio  it  ^  upon  lubicb  one  Iqq0  ftno^n  to  p^oue 
tije  ipanH  of  tbe  otbcc  a:Oitnf fs  tabo  bias  beacs,  tbe  tobicb 
\am  oppofeQ  \  but  Holt  Chief  juftice  fnio,  tbat  a  v]l9an 
(b^il  not  lofc  bis  ©bliryatioii,  becaufe  tbep  babe  tampereo 
luttb  \)i^  Klitncfs,  ano  be  nlloincb  tbe  plaintiff  to  pjoue 
tbe  ©bliption  bp  Conipacifon  of  IpanbS  of  tbe  otbec 
Klitnefs. 

Briat  and  Gyll. 

5.  A  T  Guildhall,  Saion  Upon  tbe  Cafe  teas  bjougbt 
/a  foi  S^onep  tecciDcD  to  tbe  afe  of  tbe  paiiitiff  5 
tbe  Ocfenirant  tooulD  babe  ^xMzw  in  CbiDcnce  upon  Non 
alTumpfit,  tbat  tbe  Q9onej)  toas!  conbemueD  upon  a  coni' 
mon  Slttacbmcnt  tuitbin  tbe  City  of  London  ;  tbe  tobicO 
uias  oppjfeo,  becaufe  tbe  Conoemnation  toas  aftec  tbe 
asion  comnicncen  iw  tbe  Coucts  abobe  -^  to  M)\t\)  it  Uiags 
anfUJCteD,  tbat  tbougb  it  bias  aitec  tbe  aaion  commenceo, 
pet  it  luas  before  Non  alTumpfit  pieaDcn,  auD  fo  tueU 
cnouffb  h  non  allocatur  5  fo?  tbe  Difference  is,  tubccc  tbe 
Conoemnation  i^  before  tbe  3aion  commenceo,  tbece  tbe 
DefenOant  niaj?  pleao  Non  aflumpfit,  anO  jjibe  tbe  Qttacb- 
uicnt  iw  CbiOence ;  but  tobcre  tbe  Conoemnation  is  aftec 
tbe  iiaion  commenceo,  tbe  Defcnoant  ougbt  to  pleao 
ft. 


Dockwra^^ 
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Dockwray  and  Dickenfbn. 
4.     A  T  Guildhall,  in  flU  QJCttOll  Of  Trover  fo?  a  €>Dip 

/\  aiiD  Cargo,  tijc  Ciiuoicc  ano  13iil  of  loaDiiiG: 
tonss  0it)cn  m  CuiDcnce  ^  tlje  teljicb  luas  oppofcO,  bccaufe 
tijouglj  it  be  emnencc  bctiuccn  tlje  jrcetgljtct  ano  ceaQcc, 
pet  in  tljls  Cafe  tl)e  jf rcigijtcc  ano  $55aftct  are  but  as  one 
perfon,  ano  it  fl)all  not  be  CbiDcncc  agalnft  a  tljirti 
Ipcrfon;  non  allocatur;  fo?  tlje  05111  Of  LaDinc;  10  altoapg 
read  in  tbc  Cafe  cf  a  poiicj)  to  p?obc  tSooDs  on  ISoarD, 
[tlje  tojclj  toas  aomitteo,  but  not  to  pjobe  tljc  aalue,] 
ano  Ijece  tljougb  tbe  Certaintv  of  tlje  cHalue  ooes  not  ap-- 
pcar,  pet  infomuci)  tljat  tbc  ©OOD0  ircic  p^obeD  to  be 
bougfjt,  ano  pniti  fo?,  bp  tIjc  Ipiaintiff,  and  to  amount  to 
fuel)  a  %[m,  niiD  tljat  tlje  Ciiboice  anO  TBill  of  ILoaOinff 
ogrrrDi  ants  tijat  tljfp  tt  ere  rntreO  as  put  on  OgoarO  fuel) 
a  g)lj(p :,  anO  ti)at  tijep  tocre  wrrletJ  to  tbr  l?lacc  Uiliere 
tljc  eijip  lens  taUcn^  ana  that  luljcn  tlje  g^tip  luag  taken, 
rljere  lorre  fucb  CDOOO0  on  'BcarD ;  and  tlje  i^aftec  being 
deftd,  l)!s  rpano  to  tbe  13tll  of  iLoading  lyas  probed,  and 
tlje  ^adec  if  be  toas  pjefent  niigljt  be  fU)o?n ;  and  tbcrcfoie 
in  tbis  Cafe  tbcp  niigijt  p?obe  bis  Dano ;  fo?  tbefe  Eeafoiis 
tljc  TBill  of  loading  teas  read  ^  upon  tbe  Beading  of 
U)ljicb  It  teas  objecied,  tljat  tbc  dargo  toas  fijipped  bp 
A.  and  B.  and  Companp,  and  B.  being  dead,  tbe  aaion 
b/ougbt  bp  A.  onfp  is  ill,  becaufe  it  appears  tbat  otbcts 
IjiiUe  an  *|ntereff,  luljo  ougljt  to  be  named  ^  non  alloca- 
tur ^  fo?  u  does  not  appear,  and  tijis  ougbt  to  be  p?obeo, 
[but  in  tbis  Cafe  it  fecmctb  as  if  it  migljt  be  p^cfumco] 
and  if  tbete  ate  otbcr0,  tbis  is  a  g^attcr  \\\  Abatement, 
and  it  ougbt  to  be  pleaded ;  and  tbe  Difference  is,  lubere 
it  is  on  action  fonniicd  upon  a  Tort,  as  (jere,  and  Not 
guilty  pleaded,  and  lubere  it  is  founded  upon  a  Contradt  5 
to?  tbete  it  is  Non  aflumpfit,  becaufe  it  is  anotber  Con= 
tras,  but  tbe  i;?artp  map  make  a  Tort  foint  and  fcbcral  ^ 
and  If  a  S^an  b?ing  Trover  fo?  a  ©bip,  ano  upon  tbe 
Cbidencc  it  appears,  tbat  be  bas  but  tbe  i6th  ^art  of  it; 
tbis  is  good,  and  tbe  Jntereff  of  t[)z  otbets  map  be  gi= 
Den  in  Cbidcncc  in  09itigation  of  Damages^ 

2  Wilfon 
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Wilfon  and  Powell. 


5.  A  T  Guildhall,  Ctefpaf^  toag  la(D  UJftD  a  Continu- 
l\  ando  from  fuclj  a  Dap,  till  fuc&  a  Dap,  tDe 
Pactp  (0  not  obligeo  upon  €iJiDcnce  to  p?otje  tlje  p?ccife 
Cimc  alletjgeti  in  tlje  Continuando  ^  but  i)e  ouff&t  to 
p^oue  a  Ctcrpaf?  at  Tome  Cime,  toitbin  tlje  Cime  al< 
iCDgeD  in  tbe  Continuando  ;  but  if  be  tuill  tuaiUe  tbe 
Continuando,   anO  Ql'iJZ  t&e  iingle  Trefpafs  in  ClJlOence, 

it  map. 


N  n  n  n  Term. 
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The  King  ^erfus  Margaret  Webfter. 

I-  TTN  tljE  Exchequer,  ttpoit  il  Super,  t&EQpeftlon  upOli 
I  tlje  Statute  fo?  impofing  tOc  Zax  of  4  s.  rit  t&e 
■  pounD  arofe  upon  tljc  €lmk  in  one  of  tfje  ficff 
aft0,  fo^  tninno;  tOe  €)Oatc0  in  tfje  Company  of 
the  New  River  Water,  tDfiicl)  o?Dam0  t&at  tfje  S)ljarc0 
til  tlji0  company  fljouID  be  tareD  in  tlje  Count?  to&ece 
t&e  ©tonec0  inOabit ;  anti  in  t[je  principal  Cafe,  t(ie  De^ 
fenbant  inbabiteo  in  one  Countj),  anD  toas  tared  in  ana« 
tber,  anb  tfjerefoie  fl)e  cefufeb  to  pap  5  anb  tDe  Court  toas 
Clear  tijat  flje  ongljt  to  pap,  fo?  t&cce  is  an  3fnterea  Uea= 
eb  in  tfje  l^mo:  bp  tlje  m-,  anb  if  t&e  Eemebp  fo?  coU 
Ifctinff  it,  0?  tlje  srjctfjob  fo?  afTeflino:  it  p?obe  imp?aaica. 
ble,  tbe  Dutp  being  ]3tiicn  in  tfje  mino;,  tbi0  ajailfae  le-- 
bieb  b^  t[)e  3(b  anb  afliffance  of  t!)(0  Court  5  anb  ituias 
adiudged  acco?b(nQ:Ip  5  but  infomucD  t&at  t&ere  toag 
1800  1.  anb  nio?e  cetucneb  upon  t&e  Super,  t&e  Court  be* 
clnreb,  t&at  t&e  Dcfcnbant  (Ijall  not  be  c&actreb  fo?  t&e 
ai&ole,  but  ontp  fo?  &cc  oion  p?opo?tian. 


The 
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The  Cafe  of  the  Parijh  of  Newington  Butts. 

2.  r  TPON  tijc  ©tatute  of  tlje  2d  Will.  &  Mar.  fo? 
\Ji  tlje  paMm  ano  Cleanfincr  of  tlje  detects  ^  tlje 
Queftien  bcttocEii  tIjc  anljabttaius  iMitljtn  tijfs  l?)ac(flj  11130, 
ff  tfjat  patt  of  tijem  to&tclj  iiiljabiteo  luitljin  tlje  Couii' 
tcp  out  of  tlje  pabino:,  lljoiilD  be  contrvlnito^p  to  tlje  Eates 
anu  aiTeirmcnts  fo?  tlje  lS)a^i"ff  ^  fo?  Dp  tljc  l^aulncj  tbe 
3nljabitant0  receiDc  tlje  mo?e  imnieotatc  TSencfit  aiiO  90' 
Uautafje  in  tljeic  Crane,  of  toljiclj  tljc  f  atmerg  aiiD  3In. 
Ijabitauts  00  not  partake :,  but  per  totam  Curiam,  all  tlje 
3lnljabitants  toitljtu  tlje  patiflj  ougljt  to  contribute  5  fo? 
tljc  moits  of  tl)c  aa  ate  scneral,  ano  toljere  tlje  lain 
Uoc0  not  Diflinffuiflj,  tlje  Court  ougljt  not ;  ant  tljouijD 
tlje  Jnljabitants  upon  tDe  paUement  l)abe  a  'Benefit  mo?e 
immcDiatelp  tljau  m  otljctg,  pet  tljep  baue  n  Cljartyc 
ulfo,  fcil.  tlje  Repair  of  tlje  IpaUcment,  to  toljiclj  tlje 
3nljabitant0  out  of  tljc  paucnieut  are  not  liable  -,  alfo 
tljc  Aft  tiltea0  tljat  tlje  €l)UccljtDattien0,  ©Uerfeer0,  and 
otljcr0  3nljabttant0  ougljt  to  meet,  ano  mafee  Eatc0  anD 
aircirment$  fo?  cefraplno:  tlje  Cbarge  of  tlje  S)cabcnger  ^ 
anD  by  tlje  UlOtO  Inhabitants,  tljofc  trljo  liue  out  cf  tbe 
paueiiient  map  meet,  anD  malie  Eatcg  to  cbaitje  tljofe 
upon  tbe  pabement  •,  anD  tt  10  not  rcafonablc,  tljat  tbe 
cao?D  Inhabitants  Ojall  IjaUe  a  ffcucral  Jntcrp?etation  in 
one  place,  anD  be  reffraincD  to  part  of  tlje  Jnl]abitant0, 
toljo  inbabit  upon  tbe  pauement  onip.  In  tlje  otber ;  fo? 
tubicb  tbep  rcfoiDeD,  tbat  tlje  ©?Der  of  tbe  3iifttcc0, 
tDljiclj  cbargeD  all  tlje  :jnijabttant0  generally  to  t&e  ^tH' 
Ucn0cr0  Eate,  be  confirnieD. 


N  n  n  n  %  The 
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^he  Attorney  General  njerfus  Sir  James  But- 
ler in  CancelL 

3.  /I  T  a  €)itttno:  after  Trinity  Term  before  %\t  John 
/\  Sommers  iLo^tJ  tUcper,  tfjE  Cafe  upon  tljeOPil! 
anti  pea  lua0  •,  Cbc  atto?ncp  ©encral  at  tlje  Eclatioii  of 
R.  G.  anU  B.  W.  Clerks,  "B^Ctfj^eil,  anO  Sufanna  D.  &C. 
©ifler0,  &c.  belonging  to  tfje  |)ofpital  o?  jfree  COapel  of 
%i.  Katherine'0  ftts  fo?t&,  t()at  tljl0  Cpofpital  ton0  foiniDeo 
bp  Queen  Eleanor,  &c.  ano  tljat  tljere  fjaliE  been  Dtbetfe 
gooD  Eule0  anti  €)?Der0  niacc  fo?  tfje  tSobernmcnt  of 
tfji0  5;ofpitaI,  anD  a  certain  auoiuanee  fo?  tlje  15?ot()et0 
anb  @ifler0  appointeo  ^  t&at  tlje  c^alter  otigfjt  to  be  a 
£)octo?  of  tlje  €M\  Latu,  tljnt  tijeit  Rebcnue0  are  nuicO 
fnctcafeD,  anb  tijnt  tijeir  aUotoance0  ougljt  to  be  fo  too  ^ 
tDen  tljep  fet  fo?tlj  feberal  9tt0  of  tlje  ajnner  in  rcneltJ- 
tng  JLeafe0,  anb  b?cafelng  up  Cbefi0,  &c.  toitbout  tbe 
Confent  of  tlje  'B?otbcr0,  anb  fiifpcnbing  of  tlje  ^iq-. 
tbcr0 ;  ano  tbep  p?iip  tIjnt  tijep  map  be  m\tu\i,  fcttleD, 
onb  teliebeb  in  tlje  p?enii(rc0. 

€)ir  James  Butler  tbe  ^t[\itt  plenb0  [confefllng  tbe 
jFOUnbatlOn  anb  ©?Oer0]   tbat    tbe   Queens  of  England 

ate  lp)iitton0  anb  Clinto?©  of  tbi0  Dofpital  ^  antj  fo  fljcU)0 
tbat  it  being  once  beftcD  in  a  Queen- Confort,  ujIjo  after 
become0  Dowager,  it  remain0  (till  \\\  tbe  Dowager,  ano 
ffoe0  not  ober  to  a  Confort;  but  tobcre  tberc  i0  no 
Clueen,  tbe  lungs  babe  bifiteb,  ano  fo  Mm  tbat  tbe 
Chancery  batb  no  jurieoiaion,  but  tbat  tbe  dJifitation 

belongs  to  tbe  Queen- Dowager. 

Cbe  Cafe  1000  argucO  bp  Pemberton,  Rawlinfon,  Powis 
ano  Jekel  in  ^Maintenance  of  tbe  Iplea,  upon  tbe  Eeafon 
ano  autbo^itp  of  Widdrington'0  Cafe,  Appleford"0  dafe, 
ano  Exeter  College  Cafe,  tbat  tbe  jFounOfc,  Q\  lubotn  be 
appoints,  i0  CJifito?  eo  nomine,  ano  tbat  tbe  Courts  of 
lain  babe  notbing  to  00,  anO  inftancco  in  a  eiifitation 
on  tbe  €iueen'0  account  bp  Bridgeman,  uibcn  be  tcaa 
i^eeper  5  anO  Powis  citeo  N.  B.  42.  8  Ed^.  70.  8  All: 
29,  31.  ano  among  tbe  Reco?D0  iw  tlje  Cotoer  1  Ed.  j. 
pars  prima.  8  Membr.  8.  tbere  Uias  a  OlOtatiOU  Of  tW 
|)ofpitol  at  tbe  3iiiflance  of  tbe  Clueen  bp  Commifnan 
Oicetteo  to  tbe  iw^i^in^  ano  feberaJ  pcrfons  of  gieat 
I  l2ote, 
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Bote,  tbat  tlKP  fljouID  Difit  tlje  Ipofpltal,  tuDicb  tficp 
Did,  ano  fufpenDeo  tlje  ^uRet,  anti  gatje  au  Account  Dece-- 
of  to  tlje  Cluecii,  luljo  aftectaatos  artuallp  oep^UcD  Ijfm  i 
Oc  b?Oll0ljt  IjiS  Affize  tit  R.  B.  upon  ttiljiClj  a  Superfedeas 
iflfiict)  from  tlje  mu«  to  tljc  3liiOijes  of  R.  B.  tljat  tJjrP 
look  into  tljg  CfjattCC  of  Queen  Eleanor  ;  ailD  if  it  ap. 
pears  tljat  tlje  Clifitnriou  btlonijs  to  tlje  Ciuecn,  tfjnt 
tijen  t|)rp  pjocccD  no  fiictfjct:  in  tlje  King's  Bench,  upon 
tnljiclj  tlje  Bale  tons,  Ideo  didum  eft,  &c.  quod  fequa- 
tur  coram  Domina  Regioa  &  concilio  ejus ;  but  ti)&cre  tljcre 
16  no  Cluef n,  t()cre  t()e  Clifitation  Ueuolucg  to  tfje  tiinjyi 
00  in  tlje  Ctme  of  Rich.  2.  Anno  1377.  tficrc  ms  a 
Conimifliion  to  DiQt  from  tlje  IMns  ^  but  it  appeaccD  b^ 
tijis  CommilDon,  tljat  if  tijere  Ijao  been  a  Queen  Dowa- 
ger 01  Conforr,  it  Ijao  not  belongcD  to  tijc  txing^  eo 
quod  Hofpitium  pnrdid.  in  manus  pra^diift.  &c.  per  mor- 
tem pra:di(5t;.  Fveginx  pervenerit ;  anO  Bridgeman  niaDC  n 
J^epo?t  of  all  tljat  fje  Ijao  oone,  to  tlje  Clueen.  ^ 

it  toag  argUCD  econtra,  bp  Trevor  Attorney  Genera!, 
Vernon,  &c.  tljat  tlje  €lueflion  i0,  if  tlje  Court  of 
Cljancerp  bas  autljo?itj)  to  enquire  of  tlje  'Mika  of  tljis 
Ipofpital,  ano  to  IjaUe  au  anfiucr  to  tbe  Clbufcg  fet  fo^tb 
in  tljc  05111  ^  fo?  tljoufflj  tfje  l^atronage  is  fcttlcD  in  tfte 
Qiieens  of  England  bjj  tlje  Cljartcc  of  jfouutiation,  tljete 
is  not  anp  Claufe  luljiclj  fettlc0  tlje  (Ilifitation,  fo  tljat 
it  10  onip  Ijp  Confequeucc  anD  Coufttuftion  of  latD,  t[jat 
tljep  fap  tljat  tlje  Ciuecn  i0  ^ifito?  5  but  Ije  fain  tijig  10  a 
Royal  Foundation,  auD  it  being  fo,  uulcfs  an  ctp?ef0  eii= 
fito?  be  appointee,  tlje  Eiffljt  i0  in  tljc  Cronn^  bere  tlje 
Patronage  i0  teferlJCD  to  tljc  Cluccn0,  but  no  Mention  of 
tlje  vifitation,  fo  tlji0  10  left  to  tljc  Lato  ^  ano  a0  to 
tfie  aifitation  bp  Bridgeman,  in  fji0  Citation  fje  pofitibelp 
aflert0  IjiS  Eigljt  to  Difit  as  Chancellor  ;  anD  in  t\)l 
€imc  of  Ed.  3.  t&ere  i0  a  Ecco?ti  uiljiclj  fap0  tljat  it 
6e{onQ:0  to  tlje  Cfjancello?  ratione  officii,  ano  tljc  Eeco?ii 
tJocs  not  take  Bottce  tljat  tljcrc  U)a0  no  Ciucen  at  tins 
€imc;  tlje  Eeco^DUjas  U\  Zime  2:5  E.  ^  COe  'Bill  Uteisto 
fjabe  an  account  from  tljc  c^aftcc,  ant)  cljurges  Ijim  to 
eabe  DcfrauDcO  tbe  TBjotljcrs,  &c.  of  tljat  lufnclj  brionffs 
to  tljcm  ^  anO  if  it  lucre  no  nioie  tljan  a  "Bill  of  ^iko^ 
tjcrp,  CGCtatnlp  it  tooulO  be  p?opcr  ^  fo?  if  a  OiCito?  lucre 
appointed  bp  tbe  €lueen,  Ije  cannot  cramute  upon  ©atlj^ 
anO  tDcrcfo?e  if  it  lucre  a  O^ill  onlp  to  inabic  anotljec 

GTourt 
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Court  to  gilje  EeKcf,  ij£  oU0l)t  to  fjauc  anftoercD,  TSiit 

toe  infift  the  Chancellor  is  Vilttor  de  jure ;  anO  (f  fo,  fie 

map  occcutE  t&at  potnet  bp  15111  lit  tW  Coupt,  0?  otfjcc-- 
tuife :  "But  at  leaft  iW  i0  in  tljc  Batmt  of  a  15iU  of  a 
OifcoDcrp  of  iDljat  be  fjatlj  tECCIUED,  tfjat  Dc  map  be  ac- 
countable, tDljetbec  pout  lo?rifl)ip  tudl  make  anp  (Hifita* 
tion  m  it  0?  not  5  anD  If  tijis  pica  ffanD,  toe  cannot 
come  at  it  anp  toljcre  clfe,  anu  tbetcfo^e  fucO  a  T5UI  10 
p?opcc,  tuljete  tlje  fatter  10  Determinable  at  into ;  but 
m  Infill  upon  It  tljat  tbere  10  no  CliQtoi  appotnteo  bp  tbc 
Cljarter,  tbat  tbie  10  a  Cbarter  of  Eopal  jfounrintlon  5 
anO  my  Lord  Keeper  Bridgeman  blO  affert  bi0  oUin  poUicr, 
anD  in  25  E.  3.  31  belicbe  tbere  toa0  a  ilEluccn  In  ISelng : 
9nD  bp  Vernon,  g^uppofipff  tOe  Court  baue  not  9utbo?ltp 
to  mafee  a  final  Determination,  pet  tbe  Complainants 
being  intltlcD  to  a  SOarc  of  tlje  Kent0  anD  p?ofit0  bp 
tbc  Cbarter,  anD  tbe  i^aaer  belno:  but  one  of  four, 
anD  bauinff  receibcD  tbe  COboIe,  be  ougbt  to  anftoer  If 
ft  tuere  onlp  in  ©?Der  to  out  EeD?cr0  in  anotber  place  ^ 
but  tue  tbink  toe  are  uetp  proper  in  iW  Court  ^  fo?  It  tolU 
not  be  falD,  but  tbat  before  4?  El-  tijere  ba^e  been  3Info?-- 
matlon0  in  tbi0  Court,  to;  sogifmanaijcmcnt  of  COaritp  5 
tbat  Statute  maUc0  particular  p?o\)irion  InbeeD,  tbat 
toljcrc  a  aifito?  10  appolntcD,  tbe  Commtflioner0,tbattocre 
to  act  unDer  tbat  9ct,  toere  not  to  intermeDDlc  5  but  toe 
Infift  bere,  tbere  I0  no  fpecial  aifito?  appointeo  bp  tbe 
iFounDEt^  fo?  being  appointeD  patron0,  Dotb  not  Infer 
tbep  are  Cllflto?0 ;  but  botoeber  tbat  be,  toe  are  p^operlp 
bere  fo?  a  Difcouerp  of  tbe  iRent$  anD  p?ofit0. 

Pemberton  falD,  tbat  tbe  €lucen0  bcino:  maDe  patrontf, 
tbep  babe  tbe  fame  potoer  a0  tbe  jfounDcr  ^  anD  tobere 
tbe  patronage  DefCEnD0  to  tbe  ii;eir,  be  ba0  tbe  potoer 
of  a  jfounDer  eo  nomine  a0  patron,  fo?  tbe  patronage 
D?ato0  all  Sbing0  toltb  it :  30  to  Bridgeman's  Kep.  it  be* 
gin0.  May  it  pleafe  your  moft  excellent  Majefty,  anD  fO 
it  map  begin  to  ber  sfeajeftp  ^  anD  tbat  Eeco?D  mentloneD 
fn  tbe  Cime  of  Rich.  2.  10  an  Infpeximus  of  tbe  Ecco?D 
in  tbe  Cime  of  Ed.  9.  an.  regni  25. 

The  Keeper :  3  fljall  not  gibe  anp  ©pinion  noto,  but 

tafee  it  acco?Dlng  to  tbe  Biftiop  of  Exeter's  Cafe,  tobiclj 

toent  tbe  furtbeft  tbat  anp  Cafe  tocnt,  tbat  tobcrc  once  a 

aifito?  batb  gtbeu  auogment,  no  Coutt  can  meDDle  In  it ; 

I  Dcre 
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f0tte  pecljap0  t()cre  10  notbfiiQ:  to  tio  UJitfj  tijc  ItiDgmcnt 
of  tDe  (Llifitoi,  but  nnmintculaclp  to  nOtft  it ;  ijcic  t$  no 
}9jEtrnce  of  remoDmB  %it  lames  Butler  from  bcfng  ^a= 
flcr,  110?  contcobEttfng  anp  part  of  tOe  S^ifmanageniEnt 

of  tfje  ^Ofpital :  Advifare  vult. 


Webb  and  Plumfted. 


4.  A  T  Nifi  priiis  at  Weftminfter,  2n  931011  &Ja0  bjOUffljt 
zV  fo?  ^oncp  recciDcD  to  tOc  (Life  of  tOe  I5)!nmtiff  5 

upon  tl)c  (£\J(^cnce  tt  appfarcD  to  be  QDoncp  fecietlp  ocpo. 
fiteo  bp  tlje  2:atff,  aiiti  a  Bote  tafeeu  fo?  it  in  m  Maine 
of  a  tljiio  \daion  ^  anti  after  ifjc  Dcatlj  of  tfjc  llU^e  tfje 
action  teas  b^oitgljt  bp  tlje  Cpusbanii  ^  ano  in  tbis  Cafe 
it  tons  p?o\jEO,  tijat  tijc  jiaife  faiD,  tljat  fl)E  ban  rcceiiJED 
tlje  i^oncp  UcpofitcD,  again  ^  anD  an  Cicccption  toas  taltcit 
tbat  tIjtS  ig  nOt(£ttiDcnce  5  non  allocatur  5  fo?  tbc  tl9attEC 
bcinff  ttanfacteti  bp  tlje  COffe,  ano  tljc  Cafe  Depenbinff 
onip  upon  tbl0  Ccanfartion,  tljat  tuljicD  tije  a:^life  faio, 
10  Cbioence. 

Knight  and  Hopper. 

5.  A  T  Guildhall:  3in  an  SIftton  upon  t&c Cafe  upon  mu. 
l\  tual  ^utEcmentd  tlje  (Suiocnce  luag  a  jOcte,  in 

tbe  Bature  of  a  I3ill  of  parcEl0,  to  tbi0  purpofc^  Bought 

by  Anne  Knight  of Hopper  100  Pieces  of  Muflins  ac 

40  s.  per  Piece,  to  be  fetched  away  by  lo  Pieces  at  a  Time, 
and   paid  for  as  taken  away  :   Firft,  Jt  tDa0  DeIU  in  tfjia 

Cafe  per  Holt  Chief  Juftice,  tljat  tljE  piecE0  beiun:  mark' 
ED  anU  fEfllED,  tljc  13?opcctp  is  altereo  immEbtatElp,  ana 
tbat  tbEp  tEmaincb  onlp  as  a  S^ecuritp  fo?  tOc  20oncp. 
Secondly,  €bat  if  tbep  nee  not  taken  aluap  upon  EequElt 
in  a  reafonabic  Cirae,  tbat  tbe  pactp  migbt  babe  an 
Action  fo?  bi0  i%;'onei),  but  pet  be  nm  not  fell  tbe  <Sooo0» 
Thirdly,  jt  betno:  objecied,  tbat  infomucb  tbece  tnao  not 
anp  p?om!fe  to  bcliijer  tfje  ®ooD0,  anO  tfje  plaintiff  ba. 
Dinjj  connteo  upon  fticb  a  P?omife,  tbat  be  bao  faileo  ^ 
it  toa0  aniwered,  tljat  tbe  agreement  being  to  pap  20 1. 
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loljen  10  13(c£E)S  Idccc  talicn  atoa?,  anO  fo  fo?  eljctp  10 
pEce0  5  tljat  tl)i0  implies  a  Ip^omife  to  Dcliuet;  tljcm,  t&c 
UJljtclj  CecniB  to  lie  Ecafoii  5  but  a  p?omife  inajJ  p?ol)cD 
to  t()i0  ipurpofe,  anD  fo  a  Hitim  tuasi  fo?  tdc  pMiv 
tiff. 

Gilbert  ^w^  Berkeley. 

6.  A  T  Guildhall  :  Opotl  CDiDfllfC  tf)E  Cnfc  tDnjJ,  ^ 
r\  ®an  l)aD  an  ipo^fe  in  an  Jimt,  ano  came  tljltOtr, 
mm  DircttcD,  tljat  tljc  Jnnfeerpct  fljoulD  not  giuc  fjim  anp 
tno?c  ifooD,  fo?  (je  tooulO  not  be  refponfiblc  fo?  it  ^  and 
tbe  CluEfiion  iua0,  if  fo?  tfje  JFooD,  aftcc  tljis  Dircrtion, 
giljcn  bp  tbe  JnnkccpEc,  to  tfie  ^o?fe,  fjc  toljo  b^oiigOt  tfje 
^ojfe  tljitljEt,  djall  be  cljatgeu,  0?  not  5  aim  Holt  Chief  Ju- 
fVice  at  fitft  cnclincD,  tljat  tljis  is  a  Difcljatge,  ano  tfjat 
tljc  poiie  [tljouglj  fjc  niicbt  be  retaincti  bp  tlje  JnnfecepEi: 
pet]  is  but  in  tlje  Batute  of  a  Diflrefs  ;  anO  it  bEinry  in 
tlje  Cuftobp  of  tlje  Jnnfecepcr  in  bi0  Jnn,  tljis  is  a  l^ounD 
CoDcrt,  anU  tlje  lpo?fe  ougfjt  to  be  aftettoatos  fonno  anD 
niamtainED  at  tlje  jaetil  of  tlje  Jnnkccper  ^  but  aftei:  mu- 
tata  opinione,  ijc  DitcacD  tljnt  tljts  toas  not  a  Difcbatp, 
fo?  tfjen  anp  5i»»^ffPfi^  nitgljt  be  OcceiUErj,  anO  it  is  tlje 
leircninfi:  of  tlje  ©ccutitp  of  an  3lnnkcEper,  toljo  map  De^ 
tain,  antj  bp  tOe  CEuftom  of  London  fci!  tDc  poik  fo? 
610  feeepinff* 


Tyley 
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Tyley  and  S^^d. 

7.  A   T  Guildhall :  gin  Ejeament  fo?  a   QBctTuage  ttl 
l\  London,  ft  toa0  obfcctcD  affafiift  ttje  Citic  of  tDe 

lE)laintifF,  tOat  tui0  toass  a  a0cirua(jc  abobc  40  s.  per  Ann, 
Eent,  niiD  tfjat  tDe  Cuftom  of  tlje  Citp  f!3,  tljat  tbcce 
oujyljt  to  be  (IllariunQ:  giticn  fo?  tlje  ©pace  of  (jalf  a 
^car,  luljecE  tlje  ^cfliiage  isi  of  fuc&  a  Ecnt,  ano  bp  tlje 
©pace  of  a  duactet;  of  a  l^ear,  toljerc  it  10  unocc  fuclj  a 
Rent  ^  anu  an  anttent  Book  in  French  toas  p?oiiuceD,  iit 
tDljiclj  fuel)  Cuttoni  tiias  rcffsftceD  ^  tfjc  toljlcfj  laao  allowed 
to  p?oDe  t[jE  €iilIom  ^  but  tbe  Queftion  uias,  if  tfjis 
(JEuftoni  gabe  tbc  partp  an  Jntcrcft,  o?  onlp  tntitleD  bini 
to  nn  action,  if  be  be  oudco  toitbin  tbc  Cime,  ag  fn  tbe 
connnon  Caffs  of  Icafes  fo?  ^cat0,  0?  at  ^C^lill,  toitfj 
Qffrcrmcnt  fo?  a  €luaitcc'0  CJaaininnr^  if  tOe  l^artp  De- 
part luitbout  COarning,  an  9rtion  of  Debt  Dor0  not  lie 
fo?  tbc  Ecnt,  but  an  3aion  on  tbe  Cafe  founDeD  upon 
tbe  agicenient ,  anD  tfjougb  Holt  chief  juftice  faio,  tljat 
be  ban  fjeact)  tbat  North  Chief  Juitice  "baD  rulcD  upon 
Cbiocnce,  tbat  tbc  aEuKoni  gaDc  an  Jntccen^  auD  it  toas; 
objeaeD,  tbat  if  it  DiD  not  gibe  an  3!ntet;E(f,  it  iDa0  not 
of  anj)  'Benefit  to  a  €iti?en,  tobo  ougbt  to  babe  a  tea' 
fouable  Cime  to  remobe  W  Cffectg ;  pet  tbc  Chief  Ju- 
ftice  inclincb  econtra,  aiiD  it  tDa0  refecbcD  fo?  W  Con(l« 
Deration. 

Mitchel  and  Meefe. 

8.  A  T  Guildhall :  (^Ipon  plene  adminiftravit  t6e  Que- 
LX  (tion  tDa0,  if  tbe  Defendant  fljall  be  allotoeD  tbe 

papment  of  a  Cluarter'0  Ecnt  accrueo  Due  ttiitbin  four 
0?  fibe  Dapsi  after  tbc  Deatlj  of  tbe  Jnteftate,  be  batJing: 
receibetj  all  tbc  p?ofit  of  t&e  lanD  till  \a\t.\M  fucb  a 
fmalt  Ciitic ;  it  toao  obieaed,  tbat  tbi0  tr)a0  not  a  Debt 
Due  tempore  vita:  of  tbe  3ntE(tate  5  anD  tberefoje  it  not 
beino;  W  Debt,  It  ougbt  not  to  be  allotocD  to  be  paio 
out  of  W  Cllate  5  on  the  other  Side  it  toa0  faio,  tbat 
it  toill  be  barD  tbat  an  Crecutoc  0?  9Dminiffrato?  fljall  pap 
a  Ecnt  out  of  W  oton  Cftatc,  tu&en  tDc  3!nteflate,  &c. 

O  o  o  o  [jaD 
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Ijtin  rcccitieo  nil  tlje  ?5?ofit0,  crcept  fo?  ttoo  o|  tlj^ce 
Dai's ;  ano  Holt  Chief  juftice  fccmcD  to  incline,  tljat 
it"  tljis  tuas  a  Ccrni  continuing  aftcc  tlje  Deatlj  of  t&c 
Jntcaate,  tijat  t|)c  aDmintacato?  fljall  be  alloiueD  fo?  t(je 
Efnti  otljettDife  if  it  be  DetetniinctJ  bp  big  Dentb  5  ann 
in  tbi5  Cafe  tbcre  Uias  anotbec  Clueftion ;  fo?  tlje  action 
tun0  b?ouo;bt  upon  a  jQote,  tobicO  toajs  afllsncD  to  J.  S. 
anD  tijis  UiaBl  obJcaeD  upon  tbC  Ccial  5  but  per  Curiam 
bp  tbc  pifa  tbe  Eigbt  of  tbe  action  10  abmittcti,  anD 
tbe  p?opcrtp  of  tbc  Bote  in  anotbct  map  not  notn  be 
cb|fCtCti ;  OtbcttUtfc  if  be  batJ  plcabCD  Non  affnmpfit;  tbeii 
it  Uias  objcSeD,  tbat  tbi0  niigbt  be  gibcn  in  (iSDiDcnce  fo? 
$^itigatlon  of  Daniajjcs ;  but  tbe  Court  o?DetED  tbe  gf-- 
fignmcnt  of  tbe  Bote  to  tbe  Defenbant,  anD  a  aiecbict 
fo?  tbe  €)um  comp^ifcD  in  tbe  Bate  m^  giben  fo?  tbc 
plaintiff. 
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The  King  and  the  Bijhop  of  Chefter,  (fc. 

I.     4     ailiit  of  €cro?  feas  D?ou0ljt  upon  a  Stitijrmciit  in 

/\     n  Qu.  Imp.  in  C.  B.  toijEce  tljc  ll^ino:  Dcclaccg 

1"%^    tlint  Q..  EI.  U)8!3  fcifcD  of  tlje  laouotofon  of  tlje 

"^  '^    Cljurclj  of  D.  ut  de  uno  groflb,  auO  pjcfcntctl 

|.  S.  anO  UieD  ^  nnO  tijat  tIjIS  DcfCCnDCD  to  King  James, 

hno  tDat  Ijc  being:  feifcB  auB  DeaD,  t^ia  QefccntJcD  to  King 

Charles  I.  U)I)0  pjefcnteH  Wickham;  aUD  tOat  aftCC  Peirce, 

tlje  jfatljcc  of  one  of  tlje  Dcfcntiantg,  p^cfentcD  upon  tlje 
j^ing  b])  Ufurpation,  nnti  nie^  ^  nuD  tljat  bp  tlje  Demifc 
of  Car.  I.  tlje  aouoiuron  Defcenneti  to  Car.  2.  ano  De 
p^efentcD  Samweil,  anti  fo  tieciucn  €itle  fcom  Ijim  to 
tlje  p?efent  ming  ^  tljat  tlje  Cljucclj  is  uoiD  bp  tbe  DcatD 
of  Samways,  anu  it  bdonffS  to  tDe  l\m  to  p?efcnt,  anO 
tlje  DefcntiantjS  baue  Diftucbeti  Ijini,  ikc.  tlje  'Blfljop 
claims  notljing  but  as  (D^oinarp^  tlje  Defenoant  Peirce 

comes  anD   pIcatiS  quod   bene  &  verum  eft,  tljat  King 

Char.  I.  tDas  feifcB  modo  &  forma,  anD  p?efenteD  5  ano 
aftct  betnij  fo  feifeti,  Ije  h^  letters  patents  cccitins  tlje 

(S?ant  of  the  aUbOtefon  ta  ^tc  William  Theekftone  in 

iTee,  anu  tljat  tbc  f  atJjec  of  Peirce,  bp  afucpation  upon 

Sit  William  Theekftone,  p?efcnteD  Metcalf;  anU  tljat  af- 
ter €)tr  William  Theekftone  rcleafeO  to  Peirce  anO  ljf0 
Jpeirs,  tljat  Peirce  DicU,  anU  tbe  aobotofan  Dcfcenueo  to 
tbe  Defennant  as  bis  @)on  anti  Jlpeir;  anu  tbat  tlje  Cburclj 
became  UoiD,  anU  King  Char.  2.  pjefenteo  Samweli  bp 
jLapfe,  tDl)o  tJictJ,  anD  fo  it  belongs  to  tlje  Dcfenoant  ta 
pcjfcnt,  abfque  hoc,  that  Car.  i.  Dieo  fcifeo  Of  tbe  faiD 

O  o  o  o  a  ^OUotO-- 
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SlUUolufon  modo  &  forma,  &c.  niiD  tfjE  otljec  DcfenDnnt 
plcaDcO  tijc  fame  IMm  bp  tony  of  Cjcttfc  ^  to  tlm  tfje 
9tto?nfp  tScntliil  come,  nnti  p^ipcQ  Oyer  of  the  Let- 
ters Patents,  ik  habutt  j  nilD  tijcp  iJte  ClittcO  in  hxc 
verba,  DatCD  19  July,  14  Car.  1.  anti  tIjEp  tccite  a  (Jp^aitt 
of  tljC  jfflpnno?  of  Bedel  Aftiton  to  tfje  Earl  of   Warwick 

ill  SfCf^i  nnu  nil  ac^jotofoiis  to  it  nppcniiaiit,  aim  tijat  tlje 
C^ano?  ant!  all  aotjoiufono  ate  Jesallp  tjcflcU  in  Sic  Wii- 
liam  Theekftone  ;   anO    tljnt  Ije,    bp   (LllrtUC  Of  tijE   faiO 

tctttrjs  patents,  claimco  to  IjolD  to  |}im  aiiD  Iji0  rpeir?, 
ftiio  ratifiGD  auD  confirmcD  tljcm  to  film  aiiD  fjiis  ipcirs  -, 
fluD  tljcii  tl)e  S^ino:  fuctljEt  tccitcs,  tfjat  fie  Ijau  p?efcnt£D 
Wilfon  by  lapfe,  anO  after  p?cfenteD  Wickham  pieno 

jure 5  upon  toDiCD  ©it  William  Theekftone  fjaD  l3?Ctlgfjt 
a  Quare  Impedit  apinft  Wickham,  tr()tcO  pet  DcpeilOg 
uuDifcuITco,  as  Wickham  info?tiicti  Ijtm  ;  aiiD  t&at  it  teas 
Dgrecu  bcttoccn  t|)em,  tljat  Wickham  fljall  remain  in  lc>oU 
feflion,  anO  tljat  ©iC  William  Theekftone  ailD  fji0  rpeir0 
Cbnll  p?Cfi'nt  in  future,  ailH  tljat  Wickham  tuotllD  p^OCUCC 

t[)e  mins  to  fftant  lj(0  icttrcs  Ipatents  to  tijie  (£(fca  5 
tlje  JKInn;  fteing;  UiiUinQ;  tljat  Bit  William  Theekftone 
ftoulD  IjflDc  t&e  (Effea  of  tfjis  Sgceemcnt,  aiiD  enjop  tfje 
^DiJOtofon  acco?Din5  to  tfje  Jntent  of  tDe  lettcrji  j^atcntg 
of  Queen  Eliz.  aiip  Defect  0?  D£fe90  non  obftant.  UJltfi* 

out  anv  p?e|tiDice  Dp  fjis  p^efentation  of  Wickham ;  ni- 

terius  igitur,  &c.  Cfje  JG^itig  grant$  to  Bit  Will,  Theek- 
ftone tlje  faiD  aootofon  in  jfcc,  &c.  anD  upon  tl)e  Cntr? 
of  tfjCfc  LettCtiS  patents  tlje  Attorney  General  DemutCCD, 

ficcnufe  tlje  Jnuuccmeut  to  t&e  Ctauerfe  toasj  infufRcicnt* 
C6c  main  point  of  tlji0  Cafe  10,  31?  tfie  letters 
patEnt0  mane  19  July,  14  Car.  I.  6e  jyooo  0?  not; 
ann  per  Pemberton  tnljo  argucti  fo?  tljE  plaintiff  in  Cc- 
ro?,  tljefc  lettec0  patent0  are  gooD  in  tJjtmklDtg  5 
but  if  tljep  ate  not  sooD  in  tljemfciueg,  tfjep  are  jjooD 
a0  tljep  RanD  upon  tDe  peatJinQ:0  5  it  tDa0  agrccD  in  tfjiss 
€afe  on  all  i^anD0,  tDat  tlje  pica  of  tlje  DefenDant  toa0 
goon,  till  tlje  Oyer  of  tDe  Hetter0  patcnt0,  anD  tfie 
€ntrp  of  tijem  in  hxc  verba,  fc?  tl)cp  ijaiie  HcclaccD  t&at 
King  Char.  i.  p?cfenteD  Wickham,  fo  tDep  aDmit  tf)e  €>ci» 
fin  of  Char.  I.  but  tljat  after  &e  granten  to  %it  William 
Theekftone  in  fee,  anD  DeriDeD  a  Citle  unDer  fiim  5  anD 
OB   to   tlje  P?cfcntment  of  Char.  2.    of  Samwell,  tftig 

tpn0  bp  Unpfe ,  but  tlje  lLetta'0  patents  being  entccD 
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ill  haec  verba,  tfje  ©bjection  mks,  tfjat  tfje  lLEttEr0  ^a^ 
tcntgi  are  UoiO,  aiiD  fa  tfjc  3DDoti)fo»  ccmaiits  I'ti  Char.  r. 
anD  D£fC£nD0  to  tljc  Jiinnf  tljat  noiu  10,  ann  fo  tfje  Cra» 
beife  not  tuell  (ntiiiceD  5  anti  tDcp  f02tifp  tljEic  ©(JieSion  iii 
tOis  99anticc  ^  tljat  it  appca!:0  tfjat  Char.  i.  app?c()cnoeD 
tD{0  3nuoU3foii  fjaD  paffeD  bp  tfje  irttECS  patEiit0  of 
Queen  Eliz.  \b])o  graiucD  tfjis  30  S^ppcnDaiit,  luijfre  it 
iiuig  in  (S?of0,  ano  fo  flje  iUii0  DcceiUeD,  anD  Ijct  Q0.:ant 
UoiD  5  aim  t[)!0  (J5^int  htiug  ^oin,  tfje  lGtter0  I^atciit© 
of  Char.  i.  faillltlEtJ  upott  tfjeni  arc  tJOlD  nffo:  He  faid, 
tfjat  tl)i0  fecmeu  a  far  fetcijeo  ©circtiau  to  maltc  tDe 
^EttEr0  patcnt0  of  Char.  s.  uoiD  upon  an  ©bjeSton  in 
'/LEtter0  patents  niaoe  n  Eliz.  valyxl)  tDa0.mo?e  tfjan 
120  ^ear0  fince  5  auti  fje  fatD,  ff  tije  letters  ipatents  of 
Queen  Eliz.  ate  l}0Hi,  tfjc  fecontJ  lettiT0  ^patents  are 
not ;  but  tfjep  on  tfje  otfjer  ©iDe  fo2tifp  tijrtc  ©bieaion 
tnitfj  tw  pofitiou,  tfjat  tofjcre  tfje  iMnc^  10  ucceiueo  in 
Im  (Slant,  tljc  ©?niit  (0  uoto,  tfje  iisfjicfj  fje  falo  fjc  ujoufa 
not  controUctt,  pet  cUetp  g^ifapnjebenfion  of  tfjc  iMiiv; 
luoiiiD  not  fi'iUTcate  fjis  ©?ant  5  it  ts  o'ljCitcD  tfjat  it  its 
grnntcO  ms  ^ppcntJant,  vsfjcre  it  m<s  in  ©iq^s  ■■,  but  fje 
faiD  it  i0  not  in  (J5?or0  bp  anp  Clitno;  tufjicfj  appears  in  tlje 
PfcaOinffS  5  fo|  tfjougfJ  it  10  faiD  in  tijc  Count  tfjat  tfje 
Clueen  \Ta0  feifeU  30  de  uno  GroHb,  [pct  (Ijc  fjao  grantea 
it  as  appcnoant]  tfjis  is  not  niatcriat,  auQ  tfje  Court 
oufffjt  not  to  reijarD  it,  bccatife  it  is  Surptufage,  ano 
itupto^p,  ann  tfjE  Attorney  i!oe0  not  rclp  upon  it,  but 
p?occED6  auD  fljcU)0  anotfjec  Citfe  fa?  fjis  ^ajcftp,  fcil. 
tfjat  tfjc  Cling  p^cfenteD  Wilfon,  anD  tfjat  after  Char.  i. 
pjefcnteD  Wickham,  anD  fje  migfjt  fjalje  beguit  initfj  eit&ci: 
of  tfjctn  5  anD  it  tuoiiID  tjatjc  bttn  a  gooo  Citle  to  t&e 
Jlxino:,  anD  (je  necD  not  to  fjaue  refo?tcD  to  tfje  ©einn  of 
Queen  Eliz.  fo?  it  10  uot  ilTuabfc  0?  tratictfable  ^  fo?  tfje 
l^ing  fjao  a  ^ititfe  toitfjout  it,  tfjc  tufjicfj  if  tfjep  coulD  not 
anftucc,  tijep  ougfjt  to  lofe  tfjcir  aDUotDfon  x,  it  is  tain 
tbat  @»urpfufasc  Doc0  not  fjurt  fjim  tufjo  pIcaDS  it,  a  for- 
tiori it  Does  not  fjiitt  bini  againff  tobom  it  is  pleaDeD  5 
anD  tbe  allegation  of  the  Attorney,  tOat  tbe  Cluccn  teas 
feifcD  lit  de  uno  Groffo  not  being  traDctfable  o?  ilTuable, 
Ije  map  Do  it  toitfjout  Danger,  anD  tfje  DcfenDant  Das 
not  anp  COap  to  put  tfji0  in  Cria!  ^  but  tbe  Attorney 
mfgljt  ba\)E  loincD  Iffue  upon  tbe  Oping  fcifcD  of  Ch.  r. 
aiiD  fo  t&c  tiJfiolc  fatter  toowlD  ijaDs  come  in  Clucttion  ^ 

anD 
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aiiD  bamk  tijat  Ijc  luoiilD  not,  atiD  tfje  DefenDaitt  IjaD 
not  nitp  tdlap  to  trp  tfjiis  (fatter,  tbe  ailcffation  10  Sue* 
plufagc  nnD  iiugato^p,  of  VD[)ic()  tlje  Court  ougljt  not  to 
take  iBotfcr,  nuD  bp  tofjicD  tlje  DcfcuDaiito  fljall  not  be 
p?c)ut)icrD  0?  cffoppcD,  ano  (01  tins  Oc  citcn  n  H.  4. 39. 

g)(C  John  Arnnder^  Cafe  in  a  Formedon,  IwOcce  tljOUgfj 

6c  countcB  upGu  a  *Sift  bp  fine,  yet  t&is  luas  OcID  not 
ttauctfablc,  becaufe  ©utplufagc,  of  toljtcD  tfje  Court 
oiigljt  not  to  tahe  jl^otice,  14  Hen.  4.  31, 32.  i  Rep.  42. 
but  it  10  obicrtcD,  tIjat  tijcp  ijaijc  confeffeD  tbc  %mn  of 
tfjE  duten  ut  de  uno  Groiro  ^  [)E  anftUEtcD,  tfjat  t^Cp 
I)aDE  not  confcfleD  it,  tljep  babe  confcffeo  tlje  €)ei(in  in 
Car.  I.  but  tijis  10  not  a  Confcflion  tbat  it  tuas  in  tlje 
Ciucen  j  tljep  ougljt  to  confEf0  tDe  ©cifui  of  Car.  i.  bc- 
caufe  tbep  claim  unDcc  Dim ;  ann  it  Doc0  not  appear  upon 
tbe  Eeco?t),  tjjat  tlje  €luecn  tt3a0  feifcD  of  it  as  appen^ 
Dant,  ann  fo  no  (Jp^onno  fo?  tlje  Court  to  conclude  it  to 
be  appcnuant  ^  anO  Car.  i.  tua©  feifeD  of  it  in  (0?of0,  fo| 
tDe  ^ano?  nebct  U)a0  in  fjim,  anti  t&c  €outt  ouijljt  not 
to  concluDe  it  to  be  appentiant  toitljout  plain  ann  ccttaiii 
CbiHence:  isut  Secondly,  Cljouglj  it  1030  in  &iotsi,  anD 
not  appcuDaut  in  tbc  Cluecn,  pet  tlje  ^imt  by  tlje  let^ 
tei:0  ipatent0  of  Car.  1.  to  Sic  William  Theekftone  iS 
ffooD  ;  fo^  tljece  toa0  no  falfc  Sugticfiion  of  tlje  Ipattp 
to  fcuflrate  tlje  (^?ant,  but  tljc  luniy  bas  miflafeen  tlje 
lato ;  tbe  fxins  10  trulp  infojmeD  by  tbe  Eecital  in  tbe 
3Lettcc0  I9atent0  of  all  tljat  tbe  Cluecn  fiaD  gtantetii 
anti  upon  tlji0  be  ratified  all  tDljicb  pafleu  5  but  it  i0  not 
faiD  tbat  tbe  OEbutcl)  palTeD  m  particular,  but  onlp  tbat 
tlje  l^innr  ijaD  granted  tbe  ^ano?  toitb  all  tlje  anboiofons 
appenoant;  auD  (f  tbe  auDotofon  tua0  appenDant  tljis 
patre0  5  ano  if  tlje  ming  infec0  tbat  tbi0  paire0,  toljere  it 
tioe0  not  paf0,  tb(0  toa0  ljl0  oton  Collcaion,  anu  not  tbe 
^ifinfo?niatton  of  tbe  l^artp  ^  anD  tlje  lettcr0  patcntg 
tccite  futtber,  tbat  tlje  ll\ing  baO  p?efcnteD  Wickham,  anD 
tbat  Sir  William  Theekftone,  to  recober  |)i0  Eigljt,  Ija» 
b?ouffijt  a  Quare  impedit,  auo  tbat  tbece  Uja0  an  agree* 

niCDt  bettoeen  Wickham  anD  Theekftone,  tbat  Wickham 
fljouiD  continue  Encumbent,  anO  tbat  be  fljoulD  procure  a 
<J5?nnt  from  King  Char.  i.  by  tobicO  tlje  ^Dbotofon  ftaH 
remain  to  Sir  William  Theekftone  antJ  bis  8)cir0,  a0  tbe 
J^ing  Xcm  tnfo?meD  bp  Wickham  ;  fo  tljat  all  tbi0  Sug- 
geftion  come0  on  tDe  pm  of  Wickham  ^  anO  upon  tbi0 
I  t&e 
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t&c  £\intj  bp  LEttecs  J^atcntiJ  rECltino:  ail  tljig,  anti  De= 
cfattnff  tftat  fjG  is  neficotig  tftat  Diss  l^?efentmciu  of  Wick- 
ham  fljOUlD  not  (juit  ^\t  William  Theekftone,  (je  ijtailtes 

to  Dim  tljE  9DUoti)fon  in  jfee  ^  aiin  furtljer,  tljat  Ije  ann 
Dis  i|)ciC0  (l^all  IjolD  anO  eniop  it,  aiiquo  defcLtu  vel  ali- 
quibus  dcfediibus  ill  tlje  lEttctS  Of  Queen  Eliz.  non  ob- 
ftant.  if  tlji0  Claiife  fjati  bcni  fubftanttDe  of  it  felf,  it 
10  aonitttcti,  tljat  tijc  onbotofon  \rouiri  pafs  bp  it  ^  anD 
tlje  ©bjESion  tljat  tIjc  H^ino;  is  miffahcn,  IdouId  not  p??* 
Unit  tljE  palfing,  it  bEino:  Ijijs  ouin  Collection  5  fo,2  tfjo' 
\)z  tljougljt  tbat  tljc  aDDotofon  paflco  bj)  tIjc  Icttcts  I3a= 
tents  of  tlie  Ciiiecn  toDcn  tOep  DtD  not  pafs,  pet  tijtd  not 
beino;  a  falfe  ©iiiygcftton  of  ll)e  partp,  but  tlje  l^inu's  rgtf- 
p^tfion  of  tlje  lau),  tljis  luouia  not  aDoiti  tfje  Letters  pa-- 
tents,  6  Hep.  55.  tlic  Eccltii!  m  tfjis  Cafe  is  t!)c  Jlnfoi- 
niation  of  ^k  William  Theekftone,  but  all  aftcc  iQ  tfje 
information  of  VVickham,  ann  it  is  tmz  5  alfo  tljis  is  moje 
(Irong  tban  in  tlje  Cafe  of  t(je  lo?D  Chandos,   fo?  tfje 
(©?ant  tijcre  is  boluntncp^  but  bete  upon  a  Compofitioa^ 
in  toljiclj  %[t  William  Theekftone  BeGffCD  ftoni  tbe  Eeco-- 
Ijetp  of  bis  Eiffbt,  anO  permitteO  one  to  enfop  tbe  %{-- 
Dinij,  tiJbo  tuas  picfenteo  bp  tbe  J^ing*  tottbout  Eiijbt ; 
tljc  filing  bete  intenbeo  to  grant  it  aliqno  defeftu  in  t\)z 
letters  [patents  of  tbe  dueen  non  obftant.  fo  tbat  \M 
intent  being  to  grant  it,  bts  ©aant  fljall  not  be  aboiDeo  bpa 
(IraineD  Confttuction ;  8  Rep.  66.  anti  fo,  firft,  tlje  Court 
ongbt  not  to  take  JQoticc  of  tbe  allegation  as  de  unogrof- 
fo,  it  not  being  material,  itTuable,  0?  trabeifable,  but  ©ur* 
plufage  ann  nugato^p  :  Secondly,  jf  tbep  migbt  take  Bo- 
tice  of  it,  ano  tbat  Car.  i.  luas  oeceibeD,  pet  tbete  tons  na 
falfe  ©uggeftion  of  tlje  ipartp,  but  tbe  ^ifp^ifion  toas 
tbe  lying's  in  bis  oton  Collegion  ^  ano  it  toouio  be  uan- 
gecous  after  an  €n|opment  abobe  1 20  ^ears  unoer  tbofe 
letters  patents,  to  aDinit  a  fuppofed  ^ifp?ifion  upon 
fucb  an  allegation  5  tbe  luljicb  tbe  Attorney  idouId  not 
D?ato  in  Itfne,  but  ncclinetJ  it,  ano  tooulo  not  relp  upon 
it  fo?  Dis  S^ajellp,  anO  tberefo^e  no  K^Ieigbt  ougbt  to 
be  laiti  upon  it,  but  it  ougbt  to  be,  as  if  it  bao  not 
been  alleDgeu  5  anti  tberefo^c  be  p?apcii  tbat  tbe  3lubgment 
in  C.  B.  be  reberfcD,  ann  tbat  Jtmgnunt  in  tfjts  Court 
be  giben  fo?  bis  Clinits, 
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©u  tfje  otljcc  %)\^z  it  teas  ai*g«co,  tijat  tfje  Icttecs 
j^atcntjj  of  tDc  Cluccn  uicie  ^joili,  bccaiife  flje  tons  De- 
cEitjeD  lit  fjcc  <55?aiit,  fo?  (Ije  tjcante  tf)e  S^ano?  tuitfj  ail 
aD\)otofonis  to  it  appettalniiiQ;,  toberc  no  9DUoU)foii  ap^ 
pectadieo  to  it,  but  it  luas  in  ^ffi^jofs ;  aiiD  it  toas  infiacn 
on  a)3  a  jTountJatton,  tljat  (f  ttje  Cluccn  IjaH  an  !aD\)oui' 
fon  \\\  *J]5?of0,  anti  scantiEf  it  as  appenoant,  tfjat  flje  tuas 
DECclDcD  (n  fjEc  <ii5?ant,  ano  tlje  lettcro  patents  Uiere 
Doio,  Moor  45.  Hob  925.  auO  tl)c  jtettcts  patents  of 
fl)£  €luEen  being  uoiD,  t^ofc  of  Car.  i.  are  gcounriED  up= 
on  tfjem,  anD  are  but  a  Confirmation  of  tljem,  ann  are 
not  inocpentient  of  tOcmftiUcp,  but  t!ie  Eigfjt  fuppofeD 
to  be  in  %\l  William  Theekilone,  IS  tbe  €»?cunD  Of  rljCfe 

LcttetiSi  patents,  anu  tbis  Etgbt  is  tcciten  in  tijefc 
Letters  patents  5  nnD  it  is  falfe  of  tbe  partes  oiun 
Jaiiotolcnge ;  ano  a  ^nttrc  of  f  aS  faifc  in  tbe  l^noto« 
icDge  of  tbe  paitj>  binifiif,  IbsII  auoiD  tbe  lying's  <S?ant, 
6  Kep.  5"?.  10  Rep.  101.  flnu  tbe  JRecitai  is  falfc,  be« 
Caufe  Sir  William  Theckftone  eialmS  virtute  Literr.nim 
Patentium,  tubcre  notbinff  paiTcD,  tbrrefo^e  it  ougbt  to 
be  colore ;  anO  tbougb  it  is  not  falD,  tbat  tbe  aoiJoiDfon 
teas  ijrnuteti,  but  only  tbat  be  ciainieo  ^  pet  tobcre  a 
Claim  is  tbe  jFouiioation  of  a  *S]ant,  tbe  Claim  cugljt 
to  babe  a  Cleritp  in  lain  fo?  its  founUation,  fo?  eberp 
Claim  ougbt  to  be  intenbeD  a  legal  Claim,  n  Kep.  89, 
90.  Secondly,  %\)z  €)iiggE(iion  IS  falfe,  tobicb  is  tbat 
Car.  I.  pjefenteD  Wilfon  bj'  Lapfe,  laJbcre  King  James 
p^cfenteD  bim  5  ant)  tbougb  tbe  otber  part  be  true,  pet  if 
tbere  arc  feberal  ConfiOcratioiis  of  tbe  lying's  <S?ant,  auD 
one  is  falfe,  tbiS  bitiatCS  tbe  lubOlc  <S?ant,  Roll's  Prero- 
gative 189.  Hob.  226.  Lane.  108.  N.  B.  58.  i  Cr.  191. 
21  Ed.  ?.  59.  5  Leon.  229.  but  it  is  falD,  tbat  tbere  \^ 
no  falfe  Suggeflion  on  tbe  15)art  of  @)ir  William  Theek- 
ftone ;  but  if  tbere  is  aiip,  it  is  bp  Wickham  5  but  hz  tbe 
falfc  Suggeflion  ex  parte  Wickham,  0?  of  anp  otbcr,  if 
it  be  falfe,  tbe  <Jp?ant  is  t)OiO  s  fo?  tobcre  tbe  Cltng  is  De-- 
ccibcu,  tljis  is  tbe  Caufe  of  aboioing  bi0  ©?ont,  ano  it 
is  not  to  be  regatDcD,  if  it  came  bp  tbe  falfe  ©ugge. 
Ilion  of  tbe  partp,  0?  of  n  @)tran5er  5  Hob.  225.  2 
Rep.  9.  but  fap  tbep,aDmitting  tbat  ii  be  not  aa?ant  fo?  tbe 
falfe  S)Uggeaion,  pet  it  map  enure  as  a  Confirmation ; 
be  nnmittcD,  tbat  if  it  be  an  InuepcnDcnt  »S?ant,  tbat  it 
3  t9:iouID 
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tootiln  pafg  tfic  ^Duotufon  ^  but  it  cnniiot  be  fa  unDcc-- 
ftooD,  fo?  it  10  fffounDeti  upoit  tlje  Eecital0,  ann  con» 
neaeD  anO  coupieD  luitlj  t[jc  p^cceoent  Sientcnces,  Nos 
igitur,  &c.  toljlclj  (0  not  tbe  'Bf0inn(no;  of  an  intiEpen-- 
Ucnt  Sentence ;  3t  teas  alfo  tnfiffeo  tljat  tbcce  10  a  m^ 
riancE  bnmtm  tlnit  Citlc  in  tijc  13leaQin50,  anQ  letters 
Patcnt0,  fo?  tbep  intitle  tbEmfclUe0  fap  a  (S?ant  bp  let- 
ter0  l^atent0  to  ©tc  William  Theekftone,  tu&ete  t&e 
lcttcr0  Patcnt0  toeic  mane  to  William  Theekftone, 
Efq^  tfje  toijic!)  cannot  be  tlje  fame  pctfon,  fo  tfjep  babe 
not  trulp  intitlcti  tbcmfeIbE$  5  but  tbete  10  a  Variance 
bEttocen  tbeic  Citle  in  t&e  piEaO(nB0,  anH  tbe  lcttEr0 

patent©,  fo?  William  Theekftone,  Efq;  anO  S)iC  William 

Theekttone  cannot  be  tbe  fame  J^ecfon ;  anD  fo?  tbi0  be 
CiteO  21  Ed.  4.  72.  Stile  153.  2  Inft.  594.  7  Hen.  4.  7. 
Hutton  41.  Hob.  327.  i  Cr.  392. 

Holt  Chief  Juftice  fcemen  to  tbtnit  tbat  tbep  batie  fft-- 
ten  tbe  lining  an  aDbantagc,  b^  gcanttng  Oyer  of  tbe 
lettEC0  lp)atEnt0,  tobicb  tbep  neeD  not  5  fo?  tbe  M\s 
map  not  tcabcrfe  tbe  3lnbucEmEnt  to  a  Ccaberfe,  mo?e 
tban  a  €)ub|cct  ^  ann  tbougb  it  10  faio  in  tbe  olb  T5oofe0, 
tbat  tbe  mfng  map  tvaUErfe  tbe  3Inbucement,  tbi0  10  to 
be  untJerttooD  upon  an  Office  founD,  fo?  beretofoje  tbe 
g)Ub|Ect  couID  not  trabecfe  tbe  jO^(ng'0  Citle  founD  b^  ©f= 
fice,  itJitbout  inbucing  bt0  Ctauctfe  tottb  a  Citlc  on  bis 
part,  fn  tobicb  Cafe  tbe  M\q  mijjbt  tcaberfe  tbe  3!niiuce- 
ment  of  tbe  %ubitas  Cttle,  but  in  no  otber,  ann  fo 
are  tbe  TSoofeo  to  be  unneclfoon  •,  but  if  tbe  Crabecfe  be 
flf,  tbere  tbe  l^tng  map  trabetfe  tbe  Sinbucement,  ann  fo 
map  a  %iibit(t  5  ann  Holt  Chief  Juftice  Din  not  app?obe 
tbe  CrabEEfe  in  tbi0  Cafe,  but  fain,  tbat  tbe  better  Cca- 

Uerfe  ban  been,  abfque  hoc,  that  Car.  I.  prsfentavit  Wick- 
ham  5  fo?  tbep  babe  anfineren  tbe  Oping  feifcD  b^  plean* 
ing  tbe  ®?ant  5  ann  in  tbe  Cafe  of  a  Quare  Impedit,  tbe 
©Eifin  i0  not  tratjerfable,  but  tbe  p?EfEntmEnt  ^  alfo  be 
m^  not  fatiofiEb  but  tbat  tbep  migbt  babe  traberfen  tbe 
S)etiin  of  tbe  Ciueen  [tbe  tobtcb  Pemberton  feemen  to 
nenp,  bEcaufE  tbEp  luoulo  lEabe  tbe  Citlc0  of  Car.  i  &  2. 
iDitbout  ^nftoec]  but  be  tod0  of  ©pinion,  tbat  it  ban 
bEEn  futEc  to  babe  taken  tbe  ©eifin  of  tbe  ^uten  bp  p?o= 
tEftation,  [to  lobicb  Pemberton  fain  tbat  tbi0  toouin  not 
Do,  fo?  tbEp  couin  not  babe  tnfeEu  tbE  Citle  by  l2)?otefia= 
fion]  fo?  be  i0  not  fatisfiEn  but  tbep  ate  concluben  to 
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tap,  tljat  tlje  Cluecn  tons  not  feifcD  de  uno  groflb  fi0  tbiss 

Cafe  IS  upon  tbc  picnDtngS  j  Curia  advifare  vult. 

aftCtUjarDS  in  Hillary  Term,  9  Will.  3.  tlje  ^UOgCS 
gaUe  tljeic  Opiniong,  fcil.  JulVtce  Eyres  flnD  Turton  tljac 
tf)e  juDgmcnt  le  nJfirnieU  5  Holt  Chief  Juftice,  anH  Ju- 

ftice  Kokeby  econtra. 

Juftice  Eyres  anU  Turfon  fai'D,  COat  (f  tfjcre  fjon  bem 
no  Protulit  0?  Oyer  of  tlje  letters  Patents,  as  tijccc 
need  not  ftaUe  Oeen,  tlje  piea  of  tlje  Dcfenoant  IjaD  been 
0OOD,  3  Cr.  217.  fo?  tlje  Dcfennant  bailing  alleDgeo  tljat 
Car.  I.  tons  feifeD  ann  ijcanteii  to  %it  William  Theek- 
ftone,  tlje  Craberfe  of  tljc  Dpiiiff  fcifeo  of  Car.  i.  bao 
been  ffooD :  OBut  upon  tbe  pi'enoinjj,  it  ougljt  to  be  in^ 
tcnocD  tbat  Queen  Eliz.  \x3as  feifeD  in  »^?ofs,  bccaufe  it 
is  fo  (bevrn  in  tbe  Count,  ann  not  tienico  on  tbe  otbec 
@)ibe,  anti  tbetefoje  it  fball  be  taUen  as  nnniitteo,  ano  not 
onlj)  aOmittCt),  but  COnfeffeD  bp  a  Bene  &  verum  eft,  &c. 
anD  it  ougbt  to  be  intenOcD  to  be  in  ^?ofs  befojc  tbe 
<^?nnt  to  tbe  Earl  of  Warwick,  otbectoife  it  bao  pafleo  to 
tim^  anD  to  fuppofe  it  to  be  appeiibant  is  againlt  tbe 
Confeflion  upon  tbe  Ecco?D  ^  ann  if  it  Dto  not  pafs  bp 
tbe  ^?ant  of  Queen  Eliz.  it  coulD  Dot  pafs  bp  tbe  tet. 
ters  patents  of  Car.  i.  fo?  conijDec  it  as  u(bei;cD  in 
Mitl)  all  tbefc  Eecitals,  tbe  antent  is  cettainlp,  tbat  be 
/  (ball  baue  tbe  fame  ©(fate  as  tbe  Earl  of  Warwick  ban 
bp  tlje  letters  patents  of  Queen  Eliz.  auD  it  cannot 
be  taken  to  be  a  (ubflantibe  Claufe  becaufe  of  igitur, 
toljicb  i&  n  relatibe  moto,  2  Br.  131.  anD  if  it  be  a  fub= 
flantibe  Claufe  all  tbe  Eecitais  tuill  be  Main  anD  inflgnifi< 
cant,  anD  ibe  (J5|ant  migbt  as  luell  commence  tljere; 
but  tbep  faiD  tbat  tbe  ^latiance  bettoeen  tbe  pieaDing 
anD  tbe  letters  patents  i$  Irreconcilable,  fo?  tunc  Ar- 
migero  &  poftea  Militi  cannot  be  inteuDCD  to  be  tbe 
fame  perfon,  fo?  tunc  cannot  babe  Eelatton  to  anp  Cime, 
but  of  tl}t  letters  patents ;  anD  a  a^an  cannot  be  Knt. 
miD  Efq;  at  tbe  fame  Cime,  fo?  tbe  il^ame  of  Efqs  in 
5?otoneD,  anD  be  ougbt  to  be  nameD  Knt.  7  Hen.  4.  7. 

14  Hen.  6.  15.  8  Edw.  4.  23.  a.  4  Hen.  6.  i.  Br.  Grants 
50.   2  Inft.  594.  Hutton  41.   Lift.   181,  225.   anD  Knt. 

cannot  be  omitteD  in  anp  ®uit  oj  <©?ant,  a  Rolls,  Abr. 
43.  Dyer  150. 

I  Juftice 
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Juftice  Rokeby  faiD,  C&at  l)Z  tDOlllO  not  titfpute  maii^ 
Clji'iitjs  iul)(cb  OatJ  been  utgeo,  ann  agrcen  tljat  tDcp 
oufffjt  to  be  toatcljful  to  p?cfecbe  tlje  Eights  of  tljc 
Crotrii ;  rniti  tijat  tobcn  it  appears  lumciallp  tijat  tfje 
f^ittS  is  BEcelbeD  bp  tfjc  falfc  Eecltal  0?  ^^ifinfo^matfon 
of  tfje  pattp,  tlje  <55?ant  is  bo(o  ^  but  tlje  fingle  Que- 
ftion  be  mane  toas,  if  tljc  »©?ant  of  Car.  i.  be  rutRcient, 
ano  (jc  IjclD  tbat  tt  tnas  ^  ano  tljousO  it  be  objeaeD  tljat 
Car.  I.  toas  teceibED,  bccaufe  tje  luajs  info?meo  tbat  t&e 
aDboturon  b)a0  appeimant  anu  not  in  <©iof0,  anO  noto  it 
is  apparent  tbat  it  i0  in  ^jofgi  ^  be  faio  tbat  tbc  Icing's 
<S?ant  ougljt  to  be  taken  in  fucb  a  ©enfe  a0 10  nurecable 
to  b(0  j^onouc,  6  Rep.  %i\:  John  Molyn'0  Cafe,  anu  tfje 
febcral  Eccital0,  Confirmations,  Declarations,  anO  tlje 
lafl  <oiant  in  tljefe  Letters!  Patent0  beino:  coniparen  to= 
getfjer,  it  is  plain  tljat  tbe  jC^ino;  tooU  it  to  be  a  Defea 
in  tlje  (Sjant  to  tbc  Carl  of  Warwick,  anb  tfjat  be  tooulD 
fuppip  it  5  fo?  tbe  using;  intenbeu  firft  to  remobe  t&e 
OLIrong  Uiljicb  be  bab  bone  bp  bt0  13?efentation ;  fecond- 
ly,  be  intcnbeb  to  mahe  a  ©?ant  to  Sir  William  Theek- 
ftone,  otbertDife  a  Confirmation  tuoulD  babe  btm  fuffi. 
cient,  anb  ex  uberiori  gratia  toouio  not  Dabe  been  nccef' 
farp  'j  anb  tbe  Letters  l^atent0  are  bjaion  fbttb  great  Cau' 
tion  anb  Circitmrpeaion  to  (|)cb)  tbe  31ntent  of  tfje  aing  ^ 
anb  as  to  tbe  ^bfeaion  of  Variance  betbiecn  tbe  pieab< 
ing  and  t&e  Letter0  patents,  tunc  Armigero  &  poftea 
Miiiti,  be  faib  notbing  appEar0,  tbat  tbep  toere  ttoo  ]^ec« 
ron0  ^  anb  tDougb  tl)e  !^Dbitton  i0  cbangeb,  tbe  idecfon 
{0  not  cbangeb,  but  it  tatber  10  a  Confirmation  tbat  it 
t0  one  lE)erfon  ;  anb  as  to  tbe  Cafe  of  Ewer  anb  Strick- 
land, Latch.  161.  tlje  9bbition  tbere  is  but  on  acciimula' 
ttbe  Eeafon,  anb  not  tbe  main  Eeafon« 

Holt  Chief  Juftice  faib,  Cbat  be  biffeteb  from  tbe 
3lubgment  gibcn  in  C.  B.  fo?  t^c  ^bbotofon  teas  tbete  ta- 
feen  to  be  in  t©?ofs  toben  tfje  (©?ant  toas  mabe  to  tbe 

Earl  of  Warwick  ;  anb  bp  tbiS  King  Car.  i.  toa0  be« 
ceibeb,  tofjo  bab  no  3intent  to  mafee  a  t^jant,  but  to  re. 
flo^e  tbe  QUrong  bone  bp  Wickham ;  ano  be  faib  be  bio 
not  agree  tbat  it  is  abmitteb  to  be  in  <^?of0,  ttiben  tbe 
<S5?ant  teas  mabe  to  tbe  Earl  of  Warwick ;  anb  it  boes 
not  appear  in  tbe  pieabings  ^  but  if  it  tiin  appear  fo,  pet 
tbat  tbc  <^iant  of  Car.  i.  is  goob ;  firft,  it  is  Ibetnn 
tbat  Queen  Eiiz.  tnas  feifeb  of  tbfs  9bbotofon  in  <^?of0, 
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12  Feb.  fit  tlje  tlDElftl)  fcnr  of  Ijet  Eeign,  niiD  tljat  flje 
tbcii   p?cfnitED  Timms  prout  bp  tfje  Enrollment  of  tijc 
l^iefcntation  tenmininff  upon  aScco^B,  &c.  anD  from  tljijs 
^eifin  of  tlje  diticcn's,  a  €itle  10  Dettljcti  to  Car.  i. 
ano   tt)oiiffIj   it  (0  fuffgcfien  ut  fupra,  and  it  fs  no^ 
nifttco  ut  fupra,  pet  it  is  not  anmitteD  tfjat  Qiieen  Eiiz. 
tea0  fcifeU  in  Feb.  in  tfje  ttoelftlj  fear  of  ijcc  Retijn, 
fo|  t&e  €;tnie  of  ©ciQn  in  n  Quare  Impedit  is  iinmnte- 
rial,  ann  ©ciQn  gencrallp  in  tbe  oTinie  of  Ipeacc,  tn  tfje 
Ectgn  of  fuclj  a  mtng  being;  alleoffeo,  it  ($  fufficienr, 
I  Inft.  303.  anD  it  not  being  material,  t&e  not  Oenping 
of  it,  10  no  aomiinon,  fo?  Bon  Denial  is  onl?  an  aomif^ 
(ion  of  Cbinga  tobtclj  are  materiallp  alleDgeD  ^  ano  it  10 
tlje  conffant  (Courfe  to  alleuge  ^teifin  gencrallp  ^  anD  it 
luoulD  be  (jarD  tljat  fucO  an  immaterial  Cljing,  toOiclj  tlje 
partp  map  not  Denp,  (ftoulD  concluDe  Dim  :  @)uppofe  tfje 
ip?efcntation  ut  fupra  IjaD  been  trauerfeD,  anD  upon  tlje 
Crial  it  IjaD  nppearcD  tljat  Queen  Eliz  ijno  p^cfcntcD  fjim 
in  tlje  4?d  fear  of  Ijer  Eeign,  it  IjaD  been  gooD  ;  fo| 
if  in  Ctcfpaf0,  toOiclj  requires  a  Cime,  pet  tlje  l^artp 
10  at  libertp  to  p^obe  anotljer  Dap,  a  fortiori  ije  map 
in  a  Cafe  mfjcre  a  ^Ttme  10  not  nccefltirp  ^  anD  Ijete  it 
map  be  tbnt  tlje  ^Dbotofon  migljt  be  appendant  in  tOe 
1 2th  fear  of  fjet  Eeign,  anD  became  in  «©?of0  after; 
fo?  tUete  Icoas  Cimc  fuJficicnt  in  t()i0  Eeign  fo?  an  afut' 
pation  to  be  fuffereD,  after  t&e  Cime  of  tlje  <©?ant  to 
tbe  Carl  of  Warwick ;  anD  toljen  piea0  are  alleDgeD  out 
of  Cime,  no  EegarD  ougbt  to  be  IjaD  to  tljem  ^  Hob. 
71.  2  Leon.  99.  anD  fje  faiD  tbe  Enrollment  of  tbe  lp^e= 
fentation  is  pleaDeD  toitb  an  3!ntent  to.mafee  tbe  I9^eren' 
tation  fatter  of  EecojD,  anD  triable  a0  a  fatter  of 
Eeco?D  ^  but  tlji0  peaDing  of  tlje  Enrollment  is  not 
gooD  toitljout  p?oDucing  tbe  7a,etter0  l;3atents  5  and  as 
to  tbe  »©?ant  from  Car.  i.   tbe  DefenDant  coulD   not 
pleaD  it  in  anp  otber  fanner,  auD  it  is  toell  pleaDeD  toitb' 
out  anp  Eeference  to  tbe  <©?ant  of  Qiieen  Eliz.  and  (t 
need  not  be  aDerreD  tbat  it  tuns  appcuDant,  fo^  upoa 
Oyer  eDerp  Cbing  (^aW  be  inteuDeD  to  mafee  tbe  ©^ant 
gooD,  if  notljing  appears  to  tbe  contrarp,  2  Cr.  679. 
onD  tfjere  tons  no  necD  fo?  tbe  DcfenDant  to  fap  tbnt  it 
teas  appendant  at  tbe  Eime  of  tbe  <5i5|ant  to  tbe  Earl  of 
Warwick,  toben  be  tnas  not  mcntioncD  before,  fo?  it 
migljt  be  appenDant  t()cn,  anD  iti  (©?ofs  after :  He  faid, 
4  if 
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if  tl)e  ao^oufon  toiig  not  appcnnant  at  tlje  Cime  of  tht 
#?ant  of  Queen  Eiiz.  pet  tijat  it  paflen  bp  tDc  <S?ant  of 

Car.  I.  tljOUffl)  (t  10  ObjcCtei!  bp  nip  Brother  Turton  tljat 

tlje  Jl^infl;  10  DfCEibeo,  ann  tljat  t\mc  are  uiDecfe  falfc 
©uffgefilone  j  It  10  not  fucgcfted  tii  tOe  Eccital0,  tbnt 
tlje  aoDoiDfou  tong  nppcntiant,  0?  tbat  it  palTcU  dp  tlje 

iL£tt£t0  patents  of  Queen  Eliz.  ailO  tDoilff!)  tt  10  ffllD 
tf)at  be  claimed,  tlji0  tjoes  not  import  a  legal  dlaim^  ao 
fiippofe  n  ^an  clatni0  an  9fiiiotDfon  b^  a  DoiD  Ipatent, 
aiiD  tljc  Ji^inff  (jaDino;  p?erciitcD,  fap0,  oon  t  remoDe  mp 
Clcrfe,  ant)  3  toiil  put  pou  in  quiet  polTefljon  fo?  tlje  jfu. 
ture,  tlje  toljici)  fccni0  to  be  tlje  jntent  Ijerc ;  fo?  wickham 
turd  not  ucntuce  upon  tlje  !^ing"0  €itle,  anO  tljecefo^e 
tlje  gintent  of  tfic  lettets  patents  feem  to  be  to  tbt0 
fame  purpore  ^  but  it  10  objeaed  tljat  be  b^ougbt  a  Quare 

Impedit  tO  CCCoUer  fuam  donationem ;  tlji0  DDe0  not  m= 

pip  tbat  it  i0  his,  but  it  is  onlp  alleogeo  to  be  fo  by  tie 
Defcription  in  tlje  8:CLlcit  ^  but  aumitting  in  tlje  patent 

of  Car.  I.  tljat  tlje  ©^int  of  Qaecn  Eliz.  be  IhJiD  5  if  it 
be  boiO,  pet  he  faid  tljat  de  futuro  <&ir  Willtam  Theek- 
fione  nno  l)iB  l)tit^  fljall  baue  tt)e  aDlJotofon,  fo?  tlje  l^ing 
Does  not  flop  at  bt0  OCurpation  ^  tben  (}e  aDmitteD  it 
tooulD  be  DoiB  j  but  be  p^oceeD^,  tbat  nottDltbttanOing  anp 
Defea  of  tbe  ©uecn's  ©?ant,  if  it  teas  not  a  gooD  Ci* 
tie,  be  iDoulD  mafee  it  one  ^  anti  tbe  itiing'0  letters  pa« 
tents  Ijalie  been  carrieD  furtber  tban  tbis,  n0  fubere  tbe 
jt^fng  intciiDeD  onlp  to  confirm,  pet  bis  Letters  patents 
baije  aniounteti  to  a  ncto  €?ant ;  as  in  8  Rep.  166.  tobete 
necnon  Manerium  &  Caitrom  prjedift.  paCTed  an  (£ffate 
in  pra-Tenti,  tljougb  it  toas  boiD  OS  a  Confirmation, 
tobicb  is  a  Dctp  fltong  Cafe  5  it  appears  tbetefo?e  tbat  tbe 
l^ing  tboucljt  tbat  tbe  ^Letters  patents  of  Q:  El.  uiere  ae^ 
feaiue,  ann  bis  Intention  tberefoje  loas  to  pflf0  tUs  S^ouoId^ 
fon  ^  but  fap0  nip  Brother  Turton,  tbe  l^ing'0  Slntention  is  a 
qualifieo  ijntention,  fcil.  acco?ning  to  tbe  Jletter0patentS5 
3  Cap  a  legal  Intention  iS  not  neceffarp  in  tbe  jibing,  but 
onlp  a  moral  Jnteut  ^  e\)etp  S^ano?  confil!0  of  Demefnes 
anU  @>£r\)lceS,  anO  a  Fine  fur  Grant  and  Render  of  tbe 
@)eruices,  tscacops  tbe  ^ano?,  pet  it  remains  a  99ano| 
in  Erpiitation,  6  Rep.  65.  fo  a  little  ^Ijing  toiil  maUe  an 
appcntiancp :  IS  £^an  feifcu  of  a  a^ano?  to  tabicb  an  9d= 
Dotofon  is  appcntinnt,  mortgages  it  in  jfee,  toltb  an  €p 
ception  of  t&e  aoDomfen,  ano  tUe  Q^onep  is  repaio ;  tbis 

is 
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isi  a  ©joiinu  to  moltc  it  appendant  in  Eeputation,  tljotigD 
it  cannot  be  appcnunnt  ngaiii  in  Into ;  nnn  To  in  tljis 
Cafe  it  map  be  nppenoant  in  Eeputation,  anD  it  map 
pafjs  bp  tbe  yeaning  of  tlje  letters  patents,  fo?  tijere 
are  tbe  8Ilo?D9  9Di3Otofon0,  tDljtcIj  fljcto0  tljat  tijc  3lnten« 
tion  tone  tbat  it  fijoult  pafs  ^  ano  to  juttifp  tfjijs  he  faid, 
tijat  it  appears  bp  Coke's  Entries  477.  in  Zitlt  Quare 
Impedit,  tbat  tljis  3DDoi»fon  teas  appenHant  ^  fo?  Digby 
tubo  tuas  tben  Cenant  in  CatI  of  tw  99ano?  m&  at- 
tainteU  of  Creafon  before  tlje  Cf)uccb  became  DoiD  ^  anD 
inDcre  Cenant  in  Znil  of  a  ^ano?,  to  tDljicb  an  atiboto' 
(on  i0  appendant  commits  Cteafon,  anD  an  9boitiance  is 
before  tbe  9ttatnDer,  anU  after  \)t  is  attaintcD ;  tljis 
nta&es  t^e  ^iiitiotofon  appendant  again,  fo?  tbe  Citate* 
tail  is  mergeD  ^  fo  Cenant  fo?  life  of  a  ^ano?  to  fubicb 
an  ^UDofofon  10  appcnoant,  onti  be  in  EcberOon  ufnrps, 
tbougO  tbe  9DboiDfon  be  in  ©?ofs,  During  tbe  'jlife  of 
Cenant  fo?  life,  it  i$  appendant  again  after  bis  Deatd ; 
Hob.  223.  ann  fo  tijougl)  it  luas  in  (©?ofs,  pet  it  migbt 
te  appenoant  again,  anu  tberefo?e  tlje  ttucff  COap  to  ttp 
t&e  Sj^erits  of  tbe  Caufe  6aD  been  to  trauerfe  t(je  Dping 
feifcD  of  Car.  i.  ant)  not  to  lap  Craps  anD  ^nare0  to 
catc&  Aliens  Jnbcritanceg* 

anD  as  to  tbe  Obiedion,  tfiat  t^t  J^ing  p^efenteD  Wil- 
fon  pleno  jure,  tBbicb  IS  a  fllBilfafee ;  pet  it  faiD,  tbo'  tfiere 
be  a  s^iftafee,  notftjitljCanDing  if  tbe  intent  of  tbe  jibing 
teas  to  mafee  t&e  «©?ant  non  obitam.  tbe  fl^iffafee,  it 
tooulD  be  gooD  ^  anD  bete  tfiere  teas  fucb  intent  to  g?ant 
non  obltant.  t&is  fll^ittake,  anD  to  Determme  a  Contro- 
tjcrfp;  anD  if  fie  fjaD  it  not  as  a  ®?ant,  Sir  William 
Tbeekftone  tooulD  be  in  a  too^fe  Cafe  tljan  be  toas  before, 
fo?  tbe  S^eaning  toas,  if  ©ir  William  Theekaone  bao  a 
Eigl)t,  f)e  (|)all  OoID  it ;  if  fje  baD  not  a  Eigbt.  tbe  I^ing 
toOUlD  giDe  it  Um  5  fo?  fapS  @ir  William  Tbeekftone,  % 
iDill  not  ieabe  mp  Eigbt  unDer  tbe  Earl  of  Warwick, 
anD  pet  gj  toiil  babe  tbe  »S?ant  of  tbe  fiiing  5  anD  if  tbis 
be  not  fo,  ©it  William  Tbeekftone  maDc  a  fo?rp  'Bargain, 
fo?  be  couID  not  babe  been  tt)o?fe  if  be  baD  mtfcarrieD  in 
W  Quare  Impedit,  but  be  migbt  babe  recobcrcD  ^  onD 
tberefo?e  tbis  being  a  Compofition,  it  ougbt  to  be  talten 
fo?  tbe  filings  ?)onour,  anD  not  to  entangle  a  ^an  5 
alfo  tbere  is  a  gooD  ConfiDeration  fo?  tbe  lining  to  grant, 
tbOUgb  ©it  William  Tbeekftone  baD  nOt  a  Eigbt,  fO? 
4  tlOID 
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i3oio  letters  13<itent0  fufeencjcD,  arc  pet  a  goon  ConR-- 
Detiltion,  i  Rep.  Alton-Woods  Cafe,  6Rep,  5«;.  beCflUfc 
of  tf)e  intention,  fo  tljat  Etictp  Deceit  0?  so^iffake  in  pa: 
tcius  no  not  Uitiate  tijem.  i  RoU's  32.  2  Rolls  60.  Dick- 
fon0  Cnfe. 

3no  l)£  fiiiD,  tf)at  letters  patents  fijall  neuec  be  aljoio^ 
eo  upon  Oyer,  fo?  b?  aDjuiitjino:  tlje  ©?antof  Car.  i.  uo-n, 
it  tDOUlD  not  onlp  tjetecnunc  tijat,  but  alfa  tlje  ^lant  of 
Queen  Eiiz.  ti)z  mijicl)  10  not  befoje  tlje  Court  ^  fo?  tljo" 
it  is  ccciteri,  pet  it  is  not  befoie  tlje  Court ;  anD  tbis  ne- 
ucc  teas  Done  in  anp  Cafe,  tuljere  tlje  letters  patents 
are  not  in  Court  ^  ann  tljougb  tljep  be  not  reciteD,  pet 
tfje  letters  patents  of  tbe  i^imen  migyt  batie  eio?os 
toljicb  toouio  pafs  an  aouolufon  in  <^?ofs  5  as  if  tije 

C(30?DS  ban  been  aut  exiftentia  ei  Feoda,  anO  tbefc  ^Oo?D0 

map  be  in,  anD  tbc  aouotofon  in  *J5?ofs  migbt  pafs,  i  Mod. 

195.  The  KingUctf.  Francis  Clerk,  tUljerc  tlje  l^inff  grants 

tbe  0^ano?,  Uiitf)  tfee  !3ppurtenances,  anD  tbc  anuotofon 
bp  jQanic,  tobicb  latelp  DiD  belong:  to  t&e  ArchbiOiop  of 
Canterbury,  anD  to  tbe  3bbOt,  Sic.  auD  tijc  Archbifliop 
jiebcc  IjaD  it,  tbougb  it  toas  fo  reciteD,  pet  tbe  tung'g 
«©?ant  ttias  aDiuOffeo  gooD  -,  fo?  tbc  Iiutenticn  of  tbe  ixms 
is  plain,  ann  tbere  cannot  be  nio?e  comp?rbenfibc  CC:io?DS 
tban  in  t()is  patent  ^  but  it  is  obKrteD  bp  nip  Brother 
Turton  tbat  tbc  general  2:Oo?DS  of  tbe  patent  fljouID  be 
conHrueD  toitb  Relation  to  tbe  Eccitais,  Wei)  is  fo 
fometimes,  as  toben  tbe  WnQ  Dcftgns  a  i3?ofit  to  bim. 
fcif,  as  in  a  (S?ant  of  concealeD  lanos,  anD  not  to  Di. 
ininiaj  bis  Eebenue  5  but  if  tbcre  are  mom  to  Ojcto  bis 

jntcnt,  non  obftant.  tbat  tbcp  arc  not  concealed,  tfiere 

tbc  patent  tootilD  be  goon,  Hardr.  251.  tbccefo?c  be  con^ 
cluDcD  tbis  point,  tbat  tbc  ^?ant  of  Car.  i.  toas  gooD  5 
Firft,  OBecaufc  tbe  patent  of  Queen  Eliz.  toas  not  bcfo?e 
tbe  Court.  Secondly,  3f  it  appcaccD  to  be  in  ©jofs 
ttben  tbe  ^?ant  luas  maoe  to  tbe  Earl  of  Warwick,  pet 
tljc  QDtJOtofon  palTeD  bp  tbe  patent  of  King  Car.  i. 

2s  to  tbc  (tlariancc  betiueen  tbe  pieaDings  anD  tbe 
letters  patents,  be  faiD  be  tbougbt  it  an  unJucftp  aiip, 
anD  tcnDing  notbing  to  tbc  S^erits  of  tbe  Caufe,  but  it 
comes  out  of  tbc  '.l9outb  of  tbe  pattieg  ^  anD  be  can* 
not  take  b^  a  (JD?nnt  maDc  Willielmo  Theekftone  tunc 
armigero  being  poftea  militi,  fO?  non  conftat  de  perfona 

in  tbe  «J5?ant,  anD  tbe  l^ame  of  Efqj  is  ftoallotoeD  up  in 

ttie 
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tljc  Biimt  of  mnitjljt  ^  but  it  mop  bt  objerten,  tljat  n 
jOame  of  Dignitp  map  be  fuppo^teti  bp  Eeputatton,  as 
tljE  clDEfl  ©on  of  au  Earl  or  Marquefs ;  but  tW  map  be 
goot>  becaufc  tljece  i$  a  jFounDation,  fo?  in  Heraldry  tljep 
(jabe  a  pjeceoencc,  toijicO  iJS  a  <^?oumi  to  acquice  fticf) 
€itle  5  anD  tbe  olo  ContJcpancecs  tooulD  not  fo  ffilc 
tbem,  anD  at  tljis  Dap  eldeft  Son  (0  aDticB  5  ano  tbetC' 

fO?E  in  tt)tj3  Cafe  non  conftat  de  perfona  in  tlje  LettECjS 

patcnt0,  anD  to  fap  fo  in  tbe  piea  iss  not  rufficient, 
C&c  3luDflmcnt  tua^  afficmeD^ 

Swinftead  and  Liddal. 


2 


IN  gilTauIt,  'Battetp,  auD  falfe  3mp?ifonmcnt.  t&e 
plaintiff  counteD  of  a  Detainer,  quoufqne  be  paio 
10  s.  tlje  DefcnDant  juflieee  unoet  a  CommanD  of  the 
Court   of  Confcience  in   London,    anD  plcaDS  tbat  tlje 

Plaintiff  tDa0  fummoncD  to  appear  1  Nov.  anD  tbat  tbe 
Piocer0  toa0  continueD  till  tlje  30th  of  Nov.  anD  tbat  tben 
tberc  toa0  an  ©jDet  to  take  bim,  anD  cacrp  bim  to  tbe 
Counter,  anD  tbat  be  virtute  ordinis  prxdia.  acrefleD  |)im 
anD  DetaineD  l)mi  till  be  paiD  "  s.  anD  10  d.  3it  U)a0  ob- 
jedted,  Firit,  Cbat  tlje  €>ummon0  is  I  Novemb.  anD  no 
Contmuance  of  it  fljeuni  till  ^o  Novemb.  anD  tberefoie 
no  ^?ounD  fo?  tbe  ©?Der  of  30  Novemb.  to  tafee  bitn  5 
non  allocatur ;  fo?  tbep  migbt  Upon  Default  of  appearance 
o?Der  bim  to  appear  at  anotbcr  Dap  5  anD  tbis  i0  tbe 
iifual  Continuance  in  all  Court0  tbece.  Secondly,  Ebe 
€)?DEt  tDa0  pieaDeD  to  be  to  Detain  Ijim,  till  be  bao  paiD, 
tobcre  it  ougbt  to  be  to  cattp  bim  to  tbe  Counter,  anD 
not  to  Detaui  bim  till  papmrnt*  Thirdly,  Cbe  Sftion 
10,  tbat  te  DetaineD  bim  till  be  paiD  10  s.  anD  be  fu(lific0 
anD  fap0,  tbat  be  toofe  bim,  anD  tbat  be  paiD  1 1  s.  anD 
10  d.  before  tbat  be  catrieD  bim  to  tbe  Counter  ^  fo  tbe 
3uftification  contain0  a  greater  ©urn,  tban  tbat  toljicO 
i0  mentioneD  in  tbe  Count,  anD  tberefo?e  it  i0  not  a  Zmnu 
Station  of  t&e  jmp?ifonment  alleDgeD^  to  tbe  fecond 

Objeilion  it  tDa0  faiD,  tbat  \iC  DetaineD  bim  virtute  Ordi- 
nis prxdift.  anD  tbErefo?e  it  fljall  be  intcnDcD  to  be  in  tbe 
Counter  5  anD  a0  to  tbe  third  Objeaion,  tbe  Qpoufque  10 

not  traDctfabie  -,  anD  in  tbi0  Cafe  it  fufficc0  if  be  can 

luffifp  tbe  3mp?ironmcnt  3  tljc  \»M  Se  map  do,  if  it  be 

4  foi 
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fo?  10  s.  0?  II  s.  aiiD  10  d.  fo?  tlje  ^iim  (0  not  niate» 
rial ;  ano  per  Holt  chief  Juftice,  if  tije  paintiff  tooiilo 
take  aouantagc,  Ijc  ougfit  to  fljcto,  tijat  Ije  fiat)  paiD  t(je 
10  s.  atiD  tljat  tljE  plaintiff  aftec  Bctaincti  fiim,  fo?  ot^cc' 
tDife  tfje  Qiioufque  10  but  in  agijtauatiou  of  DaniflffC0, 
nno  otiffOt  not  to  be  anftDCtcD,  Moor  704,  705^  alfo  tf3o' 
it  150UID  be  a  Oatfance,  tfje  ConcUifion  qu^^  eft  eadem 

tranfgreffio  aiD6  it,  5  Cr.  667.  2  Snnd.  5.  Sid.  462.  Curia 
advifare  vuit,  i  Roll,  265.  a  CCafe  iu  l?oint  as  to  tOe 
3lmp?ifounicnt  5  but  a0  to  t(je  Detainee  it  feeui0  ill,  fo| 
Ije  ougljt  to  lja\je  caccieo  bim  to  tljc  Counter,  anD  j^ap. 
nient  to  tfje  Otficei-  0?  S)beiiff  toouID  not  be  gooD  ^  mx' 
lefs  upon  a  Fi.  fa.  aiiD  tben  JiJfli'mEnt  to  t&e  ^betlff 
tDoulD  be  gooD« 

l~'he  Univerfty  of  Cambridge  and  Price. 

3.  r  T  PON  a  amotion  fo?  a  Prohibition  to  tbc  Univer- 
\Ji  fity  of  Cambridge,  in  a  @)Uit  tljCtC  in  tbe  Vice- 
Chancellor^s  Court  fo?  Iteepinff  a  ^TaUccn  5  it  ti)a0  fain,  tfjat 
tbe  Cbactec  of  tbe  eniuecfitp  [tbo'  it  be  enarteo,  it  i0  not 
conficmeD]  anD  it  tiOE0  not  menti  to  fue  tbete,  fo?  tbe  Pc= 
naltp  of  an  aa  of  ip)arlianient;  but  tbi0  %wx  ougbt  to  be  in 
tbe  King's  Courts,  ann  a  Eecoijetp  o?  siungment  tbecc  is 
not  pleauable  in  "Bat  fn  tbe  €outt0  bete* 

3ftec  in  Hill  Term,  9  Will.  3.  tbete  baUing  been  a 
Prohibition  gcanteD  to  tbe  aniUctfitp,  in  a  p?oceetiing  a- 
gaintt  Price  fo?  feeeping  a  Cauecn,  anH  a  Prohibition  ete« 

Cntcn  i  it  toa0  noiu  niObeU  fo?  a  Superfedeas  to  tbe  Prohi- 
bition, 0?  a  Confultation  ;  but  tbe  Court  faio,  tbat  tbep 
ougDt  to  bcclare,  anU  pleaD  tbeic  l^?tbilege,  asi  tuas 

Done  in  Fletcher'0  Cafe  in  the  Exchequer  •,  fO?  it  being  a 

Cafe  not  pet  tefolben,  tbep  tooulD  babe  tbeir  19?ib(lege 
llieton  ^  but  U)m  it  1)90  been  pleaueo,  tbcn  tbep  uioulo 
tahe  jOotice  of  it  upon  a  Motion ;  anU  it  being  faiD, 
tbat  tbep  ban  not  DeclateD,  tbe  Coutt  fain,  tbat  tbcp 
ougbt  to  appear,  anD  DcnianD  a  Declaration  5  anD  tbe 
Rule  U)a0  giben,  tbat  tfiep  Declare  iu  a  CllcclJ. 


Q_c(  q  q  BHchley 
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Blichley  dnd   Fry. 

Jl  cnrrping  atoajj  Ijts  Co?n  ^  upon  Not  guilty  picio. 
ctj,  tlje  JDcfcnDnnt  10  founU  giiiltp  of  all  tije  Ciefpafc, 
but  cacrping  aUiap  tlje  Co^n,  aim  a0  to  tW  &e  10  fomm 
Not  guilty ;  atiD  It  luao  moucu  to  Ijabe  full  €000,  be- 
caufe  otfjcrtDtfe  a  ^an  niiglit  come  ant)  Dcftiop  jfruit-- 
Cccfg  ant  iFloU)ci0  in  a  (©aiDcn,  anD  Do  Damage  to  a 
great  2Ialuc  ^  yet  upon  Trefpafs  b^ougljt,  tlje  Drfcnnnnt 
UJOUlD  not  (nfift  upon  anp  Eigljt,  but  pleaD  Not  guilty, 
antJ  tlje  fBIaintiff  fljall  Ijauc  ai;ofl0  onlp  acco^Dmo;  to  tlje 
Damage  ^  ano  tljc  Aft  tiD  not  tiitcnD  fuclj  toilful  Cref* 
paire0,  but  onip  cafual  Ctcfpairc0,  as  tbe  iFJtiing  obec  a 
Clofe  m  ^imtlno:,  &c.  anti  febeeal  OTafrg  tocrc  citeD, 
iDbctcIn  fuclj  Defiffneo  anu  Doluntarp  Crefpoffeo,  tljoujjlj 
iiotljfno;  be  carricD  atoap,  pet  full  €oiis  toerc  giuen ;  but 
nottoitl)ftanttng  all  tbat  lDa0  faiD,  tbe  Court  feenieD 
Cconglp  to  incline  econtra  ^  anU  advifare  vult  5  but  tlje 
Court  agreeo,  tljat  if  Ije  IjaD  catrien  it  atuau,  tljo'  not  out 
of  t&E  j^?cmtire0,  full  Cofls  fljoulD  (jabe  been  giben, 

KeatV  Caje. 

5.  np  HERE  toere  ttoo  3intiictment0  pieferreti  againff 
±  Keat,  tlje  one  fo?  ^utDee  at  Common  lauj, 
tlje  otljet  upon  tbe  Statute  of  Stabbing ;  anD  upon  tbefe 
3InDictment0  ttoo  fpecial  eietDitts  toere  founD  to  tbe  fame 
(Effect,  fcil.  tljep  founD,  tljat  Keat  ma  a  (gentleman,  anD 
tbat  Wells  tbe  pattp  billeD  toa0  lji0  Setbant,  fcil.  bi0 
©atDiner,  anD  tljat  Keat  babing  an  ^jntcnt  to  turn  bim 
atoap,  fent  to  Wells  to  b?ing  bi0  J^ep,  Wells  being  tbeii 
in  tbe  l^itcben  5  anD  ft  tDa0  faiD  to  Keat  tbat  Weils  re- 
fufcD  to  bjing  tlje  lup,  upon  toljiclj  Keat  fctcljeo  Ijis 
@b)o?D,  anD  ttent  into  tbe  lUtcijen,  nnD  evpoflulaten 
tuitb  Wells ;  anD  Wells  faiD  to  l)im,  tbat  be  niigbt  babe 
tbe  l^ep  if  be  UioulD  ^  anD  tben  Keat  firuck  Wells  uiitb 
IM  S)Ujo?d,  anD  Wells  babing  a  S)nccD  in  bi^  I^anD, 
ntuck  at  Keat  tDitb  tbe  @neeD  5  but  tbe  ©neeo  caugljt 
in  tDe  8)pit=racl$,  anD  DiD  not  fiurt  Keat ;  anD  after  tbifi 

4  Wells 
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Wells  foUotocD  Keat  from  tD£  Cljfmncp  totoaroa  tljc 
J^itcljen  Doo?,  aiiD  punc&eD  Ij(m  tnttlj  t&e  %\\zf^  fcl)e= 
ral  Ctme0,  auD  tljeti  Keat  tlj?uft  \m  toitlj  ()i0  @)U)0]ti 
ano  killcD  (jim ;  tfjia  Cafe  tDa0  atguen  upon  tljefe  ttoa 
fpecial  aerDictsi  fouiio  before  Holt  Chief  Juftice,  aiiO  ttoa 
flueniong  toecE  nianc. 

Firft,  3f  it  be  i^ucoet  o?  C^anaautjljtcr  at  Common 
ILaiD*  Secondly,  %i  not  ^iicDec  at  Common  lato,  if 
it  be  (^anflaujyfjtct  toitljtn  tbe  Statute  of  Stabbing,  auD 
bp  tbis  tbe  pact])  tolled  of  bis  Cletgp :  3t  Uias  object- 
ed, tbat  tOe  accDfrt  ban  not  afcectatncti  tbe  j?act,  but 
tbat  it  mijjbt  be  intenUcD  tbat  tbe  ©ttittmo:  bp  Wells 
tm  bp  Keat  toa0  all  at  tbe  fame  Cime,  ana  tbat  tbe 
CToutt  ousbt  to  take  it,  a0  it  i0  found,  and  not  to  intend 
tbe  one  dClap  o?  tbe  otbet,  and  bece  no  ia?io?itp  of  jfact 
10  allcdffed  ^  but  Holt  chief  Juftice  faid,  tbat  tbe  Ecla-- 
tion  of  tbe  ^attec  found  bp  tbe  aecdta  10  cectaiti  e- 
iiouffb,  a0  it  bappen'd  and  fucceeded  tbe  one  part  to  tbe 
otber,  in  point  of  lain  s  but  if  tbe  aecdict  bad  not  nf= 
cectained  it  ftifficientlp,  tbat  tbcn  foj  tbt0  Jmpctfertion, 
a  Venire  facias  de  novo  oUffbt  to  iffuc,  and  a  neiu  Ccial 
and  (Herdia  ougbt  to  be  bad,  fo?  tbere  cannot  be  an  9= 
mcndmcnt  of  a  fpecial  acedia  found  of  a  jFelonp  ^  and 
a0  to  tbe  point  \\\  iLato,  Holt  Chief  juftice  tt)a0  clear, 
tbat  tbi0  tDa0  ^urdec  at  Common  lato,  and  tbe  Denial 
of  tbe  l^ep  no  fufficient  p^ouocatton  to  eictenuate  tbi0  9ct 
to  C^anflausbter  ^  and  be  faid,  tbat  lobere  tbe  laui  ad< 
|Ud0e0  an  act  to  be  $^utder,  tbt0  is  fo?  tbe  Crueltp  of 
tbe  jFact  5  and  tbougb  after  tbi0  Wells  puncbed  bun,  pet 
tbfte  not  being  a  |uff  Caufe  fo?  tbe  firft  ©troke,  if  ^z 
l)ad  killed  bim  at  tbe  firft  @)troke,  it  mould  babe  \szz\\ 
!^urder,  and  fo  it  U)ould  tbougb  tbe  otber  puncbed  bim, 
and  tben  be  10  killed  ^  and  be  faid,  tbat  if  a  SH)an  affault 
anotber,  and  tbe  otber  turn  again  and  beat  bim  lubo  made 
tbe  firft  aiTault,  fo  ttjat  be  10  forced  to  tbe  C^ali,  and 
tbete  kill0  tbe  otber  in  bis  otun  Defence,  pet  it  10  i^ur^ 
Her  5  and  be  faid,  tbat  if  tbe  ©erdant  bad  not  \szzx\. 
billed,  but  bad  furbided  tbiS  Cluarrel,  and  bad  b^ougbt 
an  Aaion  of  Trefpafs  againft  \)\q  gaffer  fo?  tbe  'Beat- 
injy,  tijould  tbe  Denial  of  tbe  l^ep  iw  Vm  Cafe  bade 
been  a  good  luffificatlon  fo?  ftrikinij  bim  toitb  W  €)too?d 
in  fucb  a  fanner  ♦  quail  diceret  non  1  and  be  cited  tbe 

Q.  q  q  q    2  Cafe 
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Cafe  in  Keiiing  89.  Grcy'0  Cafc,  to&ccE  a  ©niftfj  llcucfe 
1)10  app?cnticc  iDiti)  a  T6at  of  Jcon,  ano  it  tuas  anjtiUgcD 
^utDcti  fo?  tijotio;!}  patEnt0  ann  Scatters  Dauc  a  l^otocc 
of  Correction,  tftis  ouffljt  to  be  toitlj  fucb  fitting  Jnflrii* 
mEnt0,  tBljicIj  are  p^opec  fo|  Co?cection  ^  but  if  t&ep  top 
rctt  toitO  a  @ti)o?ii,  Club,  0?  ot&et  fucb  infttiiment,  fcom 
luDicD  Dcatb  migljt  p?obabIj?  enfue,  tbi0  tooulD  be  ^ut-- 
nn ;  anD  a0  to  Turner'0  Cafe  tobo  UilleD  bi0  f  oot='Bop 
iDitlj  0  Clog,  toid  U)a0  fiicb  a  iigbt  tbin  Cbing,  t&at  toben 
It  tDii0  PRODUCED,  it  ma  a  e:c^lontiEt  to  ebecp  one,  tbat 
fucb  n  a^ifnDUentuie  coulo  cnfuc  from  fo  fligbt  a  Caufc : 
'But  a0  to  tbe  other  Point,  if  it  be  tDitljin  t&e  Statute  of 
Stabbing,  fje  tbougbt  tbat  it  ti)a0  not,  anD  be  took  it 

Cleaclp,  tbat  a  Sneed  was  a  Weapon  drawn  Ulitbin  tbe 
£J9caning  of  tbijs  Statute ;  anU  l)c  quefttoneD  Byart'0  Cafe, 
Jones  340.  anD  took  tbe  J?9eanino:  of  tbe  (rcio?D0  in  tbe 
statute,  fcil.  that  hath  not  then  firft  ftricken  the  Party 
which  (hall  fo  ftab,  or  thruft,  not  to  bc  linDCcKooD  of 
the  firft  Stroke  given,  but  Of  tbe  feilling  Of  auotbcr, 
before  that  the  Party  killed   had  (truck  omnino  ;  fo|  tbe 

jMttnt  Of  tbe  Statute  UJa0  to  p?Ebent  fuDDain  S)tab= 
bino:  [ufcD  bp  tbe  Scots]  before  tbat  a  ^an  baD  an  ©p* 
pojtunitp  fo?  bt0  Defence  ^  but  tij&ete  be  migbt  Defend 
anD  make  Kefiffance  by  ©tcikino:,  tbt0  i0  not  toitbt'n 
tbe  Statute  5  but  no  JuDgment  tua0  ffiben,  becaufe  tbat 
Juftice  Rokeby  tDa0  not  fati0ficD  luitlj  tije  jfinDinff  of  tfjc 
(UetDia:  Ideo  adjornatur. 


The 
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The  King  and  Bernard. 

6.  A  N  gJnliictment  foi  not  tafeiniy  t&e  f)at&  of  n  Con* 
/v  ffahlc  bcftiff  liulp  tlttttn  bp  tDc  ^apo?,  giocr-- 

mtn,  aim  Corporation  of  Southampton  ;  an  Crccption 
b)a0  token,  bccaufe  it  i$  not  (l^eiou,  {joto  tDep  IjaD  a 
poluec  to  c!ca  a  Conffable,  no  Ciiffom  0?  p?efcc(pt(on 
betng  alleDgcD  ^  ann  fo?  tOis  Caufc  tlje  JnDtamcnt  fecmeo 

to  be  ill  per  Curiam  ;  fed  adjornatur. 

ne  King  and  Owen. 

7.  T  T  P  O  N  a  C^^otion  to  fljcfti  Caufe  tD6p  an  Attach- 
\Ji  ment  Ojali  not  ffo  fo?  not  mafeinff  a  Eetnrn  to 

an  Alias  Mandamus,  it  tuas  C]CCCpteD  to  tbe  2Urit,  bt' 
caufe  tljC  Claufe  vel  caufam  nobis  fignificetis  i0  oniittCD, 
anti  fo  it  10  a  perempto??  C([ltit,  luiibout  tbe  liberty  of 
bcino;  beato  ^  anD  fo?  tljis  Caufe  tljep  bJoiilD  babe  (X- 
ceptcD  to  tbe  mxlt,  but  tfje  Court  tDoulD  not  allou)  it, 
anD  faiD,  tbat  tbcp  mtgbt  make  a  Eetutn,  anD  tljen  e%' 
cppt  to  tbe  5Bc(t,  fo?  tbep  babe  notbino;  before  tbem, 
till  a  Ectucn  5  anD  fo  tbep  DiteacD  in  tbe  Cafe  of  St. 

fohn's  College  in  Cambridge  ;  anD  ttjOUgb  nO  Pluries  baO 
iflTueD  in  tbt0  Cafe,  pet  per  Curiam  in  ertraorbinatp 
Care0,  tnbece  tbep  are  fatigfieD  of  tbe  3trcgulat(tp  anD 
Difo?Dec  of  tbe  place,  tbep  tuoulD  requite  a  Eetucn  to 
an  Alias  ^  anD  after  tbe  Court  orDereD  tbem  to  ta&e  a 
Pluries  fottb  tlje  ufual  Claufe,  anD  Dtfc{)argeD  t\it  i^ule, 
anD  gabe  ^ime  to  make  tDe  Eetutm 


The 
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^hs  King  and  Green. 

8.  QErjeant  Pemberton  molJEli  fO|  a  peremptory  Manda- 

O  mus  after  a  aecoict  fn  C.  B.  \\\  an  Aaion  on  the 

Cafe  fO?  a  falfe  EctUtn  to  a  Mandamus  to  fiitol  a  €Da« 

pel  upon  the  Adt  for  Liberty  of  Confcience  ;  to  U)ljiC()  it 

toad  returncH,  tbat  tijis  loas  a  confeccatcti  C&apel  of 
€aCe  fo?  tljc  ncceflarp  afc  of  tOe  31nf)ab(tant£S  of  fucf)  a 
13acifl)  ^  but  Holt  Chief  Juftice  fatD,  tljat  tljEJJ  coulO  not 
talte  jOoticc  Ijccc  of  a  actDia  in  C.  B.  anD  tbc  aetDia 
ousDt  to  be  a0  be  tbousbt  bete  in  R.  B.  ano  tbetefoje  be 
nio  not  grant  tbe  Cotton* 

Armflrong  and  Lifle. 

9.T  ISLE  beinjy  etmiaeu  of  <ai9ucOet,  tiiass  conWaeD 
JL  of  ^anttauffbtec,  anU  p^apeD  W  CDIergp  bp  a 
jfricnD,  not  being  In  Couct  bimfelf  s  anD  aftec  at  tbc 
fame  Affifes,  an  Appeal  U)P0  loOffEd  bp  tbe  'B^otbct  anD 
"^iXK.  of  tbe  ipattp  flafn,  anti  tbe  Con\)lct(on  ann  appeal 
toece  rcmofteH  bp  Certiorari,  anU  tbe  pactp  bp  Habeas 
Corpus;  anD  at  tbe  Eetucn  of  tbe   Certiorari  it  tta0 

tnoDED  bp  tbe  appellant,  tbat  be  migbt  file  a  lettcc  of 
9tto?ncp,  in  tobicb  Cafe  tbe  Court  moulD  not  make  anp 
Eule,  but  faiD  tbat  tbep  migbt  file  it  at  tbcic  l^ecil,  pec 
infinuatcD  tbat  tbep  coulD  not  file  a  letter  of  atto?nep 
bp  tbe  Stat,  of  Hen.  7.  till  after  appcaiancc  j  ano  tbep 
aDmitteD  clcarlp  tbat  in  Mayhem,  tbep  coulD  not  maljc 
an  atto?nep  ^  anD  tbe  Court  faiD,  tbat  if  be  filED  a  let* 
ter  of  attojnep,  anD  tbe  latD  requiccD  an  appearance  vx 
perfon,  tbe  ^appeal  tooulD  be  DifcontinueD  5  anD  Holt 
Chief  Juftice  faiD,  tbe  appellee  oujjbt,  after  tbe  appeal  rC' 

turUED  upon  tbe  Certiorari,  tO  fue  a  Scire  facias  auainft 

tbe  appellant  ad  profequendam,  fo?  tbe  $lppellant  bas 
not  a  Dap  in  Couct  5  anD  tbe  Cbief  1\x^\iz  encfineD 
fortiter  tbat  tbe  Court  ouffbt  not  to  tefufe  to  allotD  Cler- 
BP  to  one  ConUiS  of  Q9anflau5btcc  ^  but  in  Eegaro  of 
fome  EefoUitionjs  econtra,  it  is  fit  to  \^z  argucD  5  auD 
he  faid  tbnt  bc  \m  atcucD  it  botb  COap^,  but  be  neUEr 
I  UiaiQi 
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ton0  fattsfiEO  in  Ijtis  JuBomcnt  toitO  tlje  lKcfoIution0 
mijicl)  l)aii  been  giljcii,  tljat  tljep  map  rcfpite  Cicrijp, 
fo?  bp  tlji0  $^ean0  tbep  put  it  in  t&c  j^otoec  of  Juotrcis 
to  Sano;  a  99an ;  anO  at  tlje  Eetutn  of  tlje  Conbiction 
tbe  CTounfei  of  tlje  appellant  toofe  Crception  to  tbe  Con= 
\3iCt\on,  tl)t  tDljiCl)  Holt  Chief  Juftice  iDOUlD  not  allouj, 
ano  faiD,  tijat  tijcp  are  S'trangcr^  to  tbi0  Keco?ti,  anD 
tijep  babe  not  anp  p?(b(tp  0?  autfjoiitp  to  takz  Cjccep* 
tion0. 


l^he  King  and  the  Town    of  Cheflerfeild. 

10.  "T  J  P  o  N  a  Ecturn  of  a  Certiorari  to  tcniobe 
kA  C>?bcr6  fo?  tbe  ©ettlement  of  one  Clerk ;  tbc 
€iueflion  toa0,  If  one  being  placcD  toitb  a  15atbec  to 
be  InCcucteD  to  fljabe  anD  make  a  1Bob=iHLliff  fo?  a  CtoelUe* 
montfj,  and  to  be  fonno  \\\  €lotb0  bp  tfje  OBntber,  anD 
tbe  'Bacbet  to  babe  tobat  be  eatneo  ^  if  tbt0  tooulD  gain 
bim  a  S)ettlement  iDitbin  t&e  Statute  of  Will.  &  Mar. 
anD  per  Curiam  toit&out  anp  Difficiiltp  it  toiH  ^m  lyim 
a  €»cttlemcnt ;  it  toa0  objefted,  tbat  6e  t0  not  an  3p* 
p?entice  h^  31nDentute,  a0  be  ougbt  bp  tfjc  laft  ©tatiite, 
anD  &e  i0  not  a  @>eti]ant,  but  catbee  W  ^aftet  i0  a 
€)etbant  to  bint,  to\  be  gatie  btm  6 1.  U\  x^i^  Inffruaion ; 
non  allocatur,  but  ruled  tfiat  ije  0^0  ffaineD  a  S)ettle« 
ment« 


Worral 
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Worrall  and  Holder. 

II.  A  T  Guildhall:  Jtl  ait  QctfOll  fO?  mo\l  DotlP,  &c. 
i\  tlje  plaintiff  ffoue  in  CDiDence  to  cljatge  tlje 
Ocfentiant,  a  Copp  of  a  15111  DdiDercD  to  tDc  DcfenDant, 
aiiD  copied  bp  tljc  OjHec  of  tlje  Defentiant,  aiiD  oiucrfE 
€jcccption0  tofre  talten  bp  tlje  DcfenDatit  to  tfjc  "Bill, 
fcil.  firlf  to  tfte  flEluantitp  of  tfjc  mo\\\  tone,  nnn  t&e 
otljers  Vccre  ja^aibs  againft  DiDccfc  parcels,  fcil.  o.  ann 
N.  (ntenDiug  bp  it  tljat  tljefe  parccl0  toete  tu^oiigljt  fo? 
otber0,  anD  not  fo?  tbe  Defennant,  anD  ot&ec  Ctceptions 
tljere  toete  to  tbe  W^^->  anD  be  o?Dcrctj  tbe  e)Ci'Dnnt  to 
iniio?re  upon  tl>e  "Bacfefilie,  tfje  €jcception0  to  tlje  Cluatt' 
titp  anD  P?ice,  but  to  omit  tlje  £^arft0  o.  ano  N.  and 
it  toaS  ruled  by  Holt  Chief  juftice  upon  CblDence  5 
Firft,  €:bat  t[)i0  Copp  of  a  XiirDeliDeceD  tua^  CbiDence, 
ajf  a  Copp  of  tDc  05111,  anD  not  a  Copp  of  a  Copp, 
anD  tbe  X\\\  DeliDcteD  t0  an  ^no:tnaI  ais  tuell  a0  tbe  'Book» 
Secondly,  Cbat  tbe  $!cccptance  of  a  "Bill  DelibereD,  tnitft. 
out  SDbiection  but  to  forae  partlcular0,  (0  an  ^omittance 
of  tbe  EeODue  to  be  true.  Thirdly,  Cbat  tbe  €)?Derinfl: 
a  Copp  of  tbe  15\\\  inDo?feD  ut  fupra,  omitting:  tbe  sigarfeg 
O.  anD  N.  anD  tbi0  Copp  luitb  tbe  C]cception0  being  o?Dec. 
CD  to  be  DeliUeteD  to  tbe  plaintiff,  it  10  a  toaibino:  of  tbe  (£r- 
ception0  CgnifieD  bv  tbofe  £n0atfe0.  Fourthly,  Cbo*  it  toag 
obieScD  tljat  tbi0  <!Fbioence  i$  a  Confcffion,  anD  tbetefo?e  it 
ouffljtto  be  tafecn  toptbet^  pet  per  Holt  chief  Juftice 
tbep  are  not  part  of  a  Confcffion  [Uy\t\i  ougbt  to  be 
of  tbe  fame  Ebfng]  but  a  CaDll  02  £)bKCtion  a0  to  tbe 
Pnce  0?  €luantitp,  &c. 


The 
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T^he  King  ^«^  Sir  Thomas  Culpepper. 

12.  TN  mt  Information  apinfl  @)(t;  Thomas  Culpepper, 
1  &c.  fo?  a  EiOt  upon  tOc  pctfon  of  ©iU  Francis 
Wythens  in  1)10  ottin  Jpoufc  ^  onD  fo?  tlje  Defcnuants  a  let' 
ter  of  Bit  Francis,  to^o  toas  tOe  p?ofecuto?,  tuas  aDmittcD 
to  be  reao  5  ann  tften  tljep  p?omiceD  a  2Bitnef0  to  ftneai: 
tDe  Contents!  of  anotftei- Umcr,  tx>()ic(j  was  ijentcD,  Ije 
neucc  batofne;  fccn  @)ic  Francis  iD?(tE,  but  HcpofeD  tfjat  it 
teas  tbe  fame  jpanu  toitlj  tbe  iLettet  p^otiucctj  5  non  al- 
locatur; fo?  per  Holt  Chief  Juftice,  tljOUffb  in  tfje  (Unfc 
Of  a  r>ecD  lo(!  0?  butnt,  tbcp  tooulD  abmit  a  Copp  o? 
Counterpart,  0?  tlje  €outent0  to  be  giuen  in  (SUiDcnce, 
pet  tOep  netjer  permitteti  it,  eicccpt  it  be  p?oDen  tfjat  tfjere 
teas  fucb  a  DecD  eicecuteu  5  but  (jete  tlje  (Utitncfs  cannot 
p?obe  a  letter  b)?itten,  fo?  be  ncbcr  Oaf  feen  ©it  Francis 
ft)?{te,  tDberefo^E  it  Uiajs  bifallotocD* 

Jn  tijifi!  Cafe  per  Holt  Chief  Juftice  a  DefcnUant  m 
"Batterp,  0?  Crcfpnf0,  Eiot,  &c.  fljall  be  aDniittcO  to 
gitic  Cbiuence,  etcept  pocefs  be  fueD  againfl  Dim,  oj  be 
appear  anti  pleao,  tljougb  not  partp  to  tbe  SlflTue  •■,  in 
tobicb  Cafes  be  fijal!  not  be  ftBo?n,  if  it  appear  upon  tbc 
Crial  tbat  fucb  Cbiocnce  UioulD  (jabe  been  ffiben  agiiinlf 
bim,  tbat  it  idouID  l)n\}z  been  a  Clueflion  to  tbe  3lur)),  if 
be  be  guiltp  0?  not,  if  tbe  2iicp  baD  been  cbnrgeb  k'tfj 
Dim. 


R  r  r  r  Term. 
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I 


Hallet  and  Birt. 


I.  X  N  Ccefpnfs  fo?  tnWno:  W  'Bca(l0,  t6e  Defendant 
jufttfifjs,  tljat  tbe  !i;unD?fn  of  D.  (0  nn  antient 

Hundred,  aiiD  tDflt  tljE  'BtlljOp  Of  Sarum,  &c.  [^ 

feffeD  of  it,  &c  ano  Ijali  an  l|)unD?eti^Court,  aiiQ 
tliat  tlje  Bidiop  anri  W  l^?etiec£iroj0  fjalje  upon  Com* 
plaint  to  tDe  ©tetoatD  ufen  to  grant  Replevins  in  tOe 
Court  0?  out  of  it,  to  DcliUer  auD  replevin  Cattle,  &c. 
and  t&at  tDe  OBifljop  \m  feafeo  it  to  Carlton  Whitiock, 
ano  tljat  one  Ijan  taften  tfjc  OBeaffES  of  f.  s.  and  t&at  &c 
6aD  IcUieti  a  l^Iaint  in  Kje  fniD  Court  before  tfie  €)tctoaro 
in  placito  Caption.  Averiorum,   nnO  tljat  t&e  €)te\ratD 

commanDcD  Ijim  to  rcplcum  tlje  1563(10,  &c.  t(je  l^laintitf 
Uemurreo,  becnufc  it  amou!it0  to  t(jc  general  Jffue*  Firfl, 
C()e  Cattle  are  not  tfje  Cattle  of  tlje  Iplaintiff,  anD 
tOecefo?e  a0  to  Dim  De  is  not  lyufltp.  Secondly,  CDe  \p\za 
is  ill  iw  ®ul)l!ance,  fo?  a  l^jcfcription  to  Doin  13ica  in 
Eeplel)in  in  tDis  Q^anncr  is  ill  ^  fo?  a  Eeplcuin  otiQiDt  ta 
be  bp  iplaint  0?  mtit,  anti  it  c.innot  be  bp  Klrtt  in  fticlj 
Courts  ano  if  b^  plaint,  it  ongbt  tQ  be  in  Court,  21 

E.  4.  66.    I    Infl.    145.  Fitzh,    proprietate   probanda    12^. 

ant)  tbougD  lo?D0  of  0^ano]0  map  DolD  Iplea  de  vetito 
namio,  pet  tijtg  ouQljt  to  be  in  Court,  fo?  it  i0  apinft  tlje 
l^atuce  of  tDc  Court,  that  tDe  ©tctoarO  luDo  i0  tDe  mini- 
fferinl  Officer,  ann  no  31unge,  fijoulo  aUiaro  a  p?ocef0,  mm 
tDe  €)U(toj0  are  Jutiges  ^  antJ  tDi0  upon  Complaint  out 
of  Court,  tDbfu  tDe  Cattle  arc  tDe  (g'cotig  of  a  tDiro 

2  mt' 
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pctfofi  5  but  it  toa0  faiD  tDat  t[je  pica  is  ijooD,  aiio 

t&ece  10  a  njOOD  Colour  giUEIl,  fcil.  a  Pofieffion;  fo?  ft  IS 
fat'D,  tljat  fje  ban  taken  anO  (nipotinneD  tbem,  but  tijtg  is 
but  nil  Juclofurc  5  anu  if  it  be  a  pounDiiiff,  it  cucbt  to 
be  fecundum  ufum  &  confuetudinem,  7  H.  6.  55.  14  H. 
4.  25.  Fitzherb.  Colour  2^.  VDljCie  tijC  DcfenOattt  pleaD0 
p^opettp  in  binifclf,  tbete  l)Z  ourjbt  to  ci^s  Colouc  ta 
tbe  plaintiff  5  but  toljcre  l)z  goes  bp  s:<L{np  of  €tcufc,  be 
map  pleao  tOe  Chatter,  anO  Piopectp  01  not,  is  not  ma= 
tci'ial,  2  Vent.  29';.  Hob.  127.  ano  bete  it  being  Done 
virtute  brevis,  tbe  DefeuDant  niigbt  juftifp,  fo?  bcmo:  an 
©fficec  be  iss  not  obligeD  to  regato  tfje  p^opertp,  Fitzh. 
Colour,  15.  fo?  tbe  lOlature  of  a  EepIeUin  is  to  rcp!e-- 
Miii  tbe  (Sooos  loitbout  EcgatD  to  tbe  pjopcrtp,  ant?  is 
Uiffercnt  from  an  (Erecution,  ano  tbcic  is  no  Clucffion 
but  nn  0»n^?2DCourt  map  grant  a  EcpleDin,  F.  N.  B. 
7^.  b.  2  Infl:.  140.  Antient  Demefne,  a  gooD  \pkil  in 
EepIeiJin  ^  anfl  tbcugb  it  Vcas  objegeD,  tbat  no  pcDgr^ 
are  fonnti,  tbi£t  is  not  an  ^Etception  to  tbe  99aUiug  ot 
n  Citle,  but  in  a  Writ  of  falfe  Judgment,  ano  tbat  a 
Ecplebin  out  of  CoUCt  is  gOOD,  9  Ed.  4  48.  Br.  Reple- 
vin, 28.  2  Inft,  159.  but  it  toaS  adjudged  pro  Quer.  foj 
tbe  Dcfcnnant  babing  fijctun  tbe  piopcrtp  in  a  ©trangcr, 
tbe  Iplea  amounts  to  tbe  General  iffiie  -^  ann  tbougb  an 
C;)unD?(:D  Court  map  bolD  pica  in  Ecplcuii?,  tljis  ougbt  to 
be  in  Court,  anO  not  out  of  Court. 


E.  r  r  r  i  ,   77je 
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^he  King  and  Bowerbank. 

2.  A  N  Habeas  Corpus  bcfno:  b?OUQ;l)t  Upon  0  CToninut' 
£\  ment  bp  tbc  College  of  Phyficians ;  tt  tons  Ctccpt' 
cn  firft,  bccaUfC  ft  teas  pro  mala  praxi,  to&fclj  10  iucEttatn  5 
Secondly,  Cjjc  Coiicluaon  fjJ  ill,  bccaufe  it  toais  to  re- 
main tDitlKJUt  150(1,  till  (je  was  difcharged  by  the  Preii- 
dent  and  College,  or  others  authorized,  or  by  due  Courfe 

of  Law;  fo|  if  a  Commitment  lDa0  fo?  a  jFinc,  it 
ougbt  to  be  quoufquej  be  paiD  tbe  jfine  ^  if  fo?  a  Con' 
tempt,  till  be  ban  fubmittcb  bimfelf  5  Thirdly.  ^\)z  ©f' 
fence  \%  parDoneD,  fo?  tbougO  tbe  Mw^  bafi  grantcD 
iFincs  to  tbe  Corporation,  be  migbt  botoeiJEt  patoon  tbe 
€)ffence ;  ann  tbe  minff  in  tbi0  Cafe  bag  patOoncD  all 
tbat  be  can  pattion  s  ^no  if  tbe  Commitment  tuag  for  a 
punilbment,  it  ousbt  to  batie  been  a  biftina  commit^ 

mcnt,  &  ulterius   quod   committatur  fo?  four  90ontb0, 

ano  tbe  Commitment  ougbt  to  recite  Vqi  ^l^fBrnent :  antt 
per  Curiam  be  fDaiei  DiCcbargcD. 


Term. 
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Gipps  and  Woollicot. 
I.  ijr  N  on  2ction  of  Crcfpnfss  foi  jFlfljmfi:  in  feparali 

I  pifcaria.  ac  etiam  CccfpafS  fo?  iTifljtnff  In  IjIS 
I  free  jFtf^ecp  ^  as  to  tOe  feparal.  pifcaria,  tlje  DE' 
■*■■  fentiaiit  tDa0  founo  Not  guilty ;  ns  to  tlje  free 
jFifljErp  tlje  %\xx^  foimo  a  fpcctal  aa-Dia  ^  tljcp  fomiD, 
tOat  the  Place  where  IS  19atCCl  Of  tftc  99an0|  Of  D.  ailO 
tljat  tljE  lc)la!nt!ff  10  raCcD  of  tljis  Sl3ano?  in  fee,  aiiti 
niafee  a  fpCCial  ConcIUfion,  that  they  find  for  the  Plaintiff, 
if  he  could  have  an  asion  of  €refpaf0  fo?  tabing  Jfifli 
cut  of  bi0  free  jfinjcrp  toitfjin  &!0  otun  lanD  5  fo?  tljc  Ob- 
jeaion  toa0,  tljat  a  ^an  cannot  IjaUe  liberam  pifcariam 
m  W  Oton  8)0tl  5  fo?  it  10  a  Profit  apprender  in  Otljec 
lLanli0,  ann  tlje  T6oofe0  citeD  do  not  toatcant  it,  a0  Reg. 
93.  Fitzh.  Bar  20.  8  H.  6.  02.  anD  tljo'  fon  franktene* 
nicnt  be  a  pea,  pet  tW  doc0  not  pjode  it,  fo?  it  i0  fa 
in  tDe  Cafe  of  Common.  Kell.  55.  tbat  Ibn  Franktenemenc 
10  not  a  gooB  pea  ^  i  Cr.  492.  ajiD  bere  tftece  not 
being  anp  fucb  ^nterefl,  no  Dama0e0  map  be  giben,  it 
being  a  fpectal  Jntereff,  anO  not  tbe  toljole  3Intece(f, 
I  Cr.  362.  Dyer  7.  alfo  be  boe0  not  fap  pifces  fuos  0?  ibi~ 
dem,  anO  tbercfo?e  it  i0  ill  ^  but  it  U)a0  faio  bp  Holt 
Chief  Juftice  tl)at  it  bao  been  latelp  aOfuDgcD,  tljat  fi 
Cepacatc  jriOjecp  anti  free  jfifljerp  are  all  one  fo?  tDi0  lpur= 
pofe,  Pafch.  5  Will.  8c  Mar.  Smith  anU  Kemp  upon  a  i^O- 
tion  in  arreft  of  Jubgment ;  anu  if  be  \)^^  tbe  lanO  ca- 
Deren  toitb  ilSJater,  tobp  Iboum  be  not  babe  tbe  Jfiibcrp  f 
bPtbc  *;^?ant  of  it  tbe  ©oil  patTes,  Davis  55.  ano  tbe 
"  ipieauiiig 
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penninfl;  (n  tlji^  Cafe  pjotjesi  it.  Fitzh.  Bar  20, 27.  116. 
anD  tljcre  10  a  Diffetence  bettoceu  a  jFifljetj"  anH  a  free 
CHaiten,  ?  H.  4.  12.  4  H.  6.  u.  anD  tfjoiifflj  tt  toas  oli« 
IcaeD,  tfjat  tlji0 1;5  a  JLibettp  to  fiOj  (11  t(je  OUatcr  of  aiio« 
tfjer,  aiiB  not  in  W  otun  Sllatcr,  aim  eDerp  jS^an  tofjo 
fjas  a  -llitbct  1)00  not  a  ftee  jrtfljcrp ;  aud  if  ft  be  lji0  otoii, 
Le  cannot  p^cfcribe  to  ft  no  mo?e  tljan  fo?  Common  ^  anD 
in  t&f0  Cafe  tlje  %m^  f)aDe  maue  a  fpcctal  aronclufion, 
if  he  could  have  fuch  Fifhery,  t()Ep  finD  fo?  Xlyz  piafn= 
tfff^  but  per  Curiam,  tlje  piafntiff  maj)  bane  fucb  a 
jFifbetp ;  fo?  tljoujjl)  HfUECfc  map  Ijauc  libcttp  to  fiflj  tfjcre 
befiOe  bfmfelf,  tl)t0  10  Libera  pifcaria  in  bf0  £?9ano?» 
ano  Holt  Chief  Juftice  faiD,  tljat  Ije  11)30  not  fati0ficD, 
but  tljat  tDljece  tlje  SDlunec  of  tfje  8)0fl  ^aD  a  EtgOt  to 
fill)  Uiitb  ot()Er0,  tljat  fee  migfjt  fjaue  an  aaion  of  Cref* 
paf0,  fo?  tbcte  10  fuclj  a  Writ  in  tbe  RegifVer,  anD  ft  does 
not  lie  fo?  one  idIjo  ba0  but  a  Ifbertp  to  fill)  ^  anD  tfjougD 

lie  mfgbt  fjaDE  daufum  fregit,  &  in  aqua  fua  pifcatus,  pet 
6e  tijougbt  tljat  Trefpafs  lap ;  anD  if  tt  be  not  p?ol)ED  e- 
contra,  it  fljall  be  intcnDcD  !jt0  feparate  jfifljerp  of  Com-- 
mon  Eigljt  ^  but  a$  to  tlje  Objeaion  of  pifces  fuos  0? 
ibidem,  tfte  Court  feemcD  tO  tljlUli  ft  toa0  ill.  Curia  ad- 
vifare  vult. 


Term. 
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Bacon   and  Dubarry. 

I.  f  N  an  actfoii  of  Debt  upon  a  'Bonn  fo?  tfte  petfoim* 
once  of  an  C^UiacQ,  tlje  ConDiCton  tuas.tljat  toDecc 
tIjEce  ttJCte  federal  Dtffccencf0  bettoecn  tbc  p!a(n. 
tiff  anu  DefenDant,  as  atto^nep  fo|  De  Ruyter, 
anU  tijat  tfjEp  Dabe  ftibmitter)  t&cmfclucs,  &c.  fi  tfje  De-- 
fenoant  ex  parte  De  Ruyter  fljall  ffanD  to  tlje  auiacls  of 
A.  ano  B.  tt)t  9t:bittato?s,  tlje  TBonD  to  be  uoio  ^  upon 
Null  ticl  Arbitrement  pieaDcD,  tljc  Iplaintiff  replies,  anD 
C[)EU30  tbe  atoatD  toljtclj  toao,  Dubarry  (j^all  pap  345  1. 
6  s.  10  d.  to  tbe  plaintiff,  ann  tbat  Bacon  ano  Du 

Barry  ex  parte  of  De  Ruyter  (hall  feal  a  Releafe  to  the 
Ufe  of  each  orher  of  all  Aftions,  Suits,  &C.  touching 
the  Account   aforefaid  ^    tljC  'BjEBCb   affipEtl  tnas  tfjat 

tlje  34S  '•  &c.  toas  not  paio ;  ann  upon  a  Demuc' 
rer,  tOcre  lucre  ttoo  Clucftions  -,  Firft,  3if  anp  atoaro 
coulD  be  niaoe  Qccc^Ding  to  tijis  €>ubnit(non^  ano  ad- 
judged tbat  tfjcec  miffbt^  fo?  Du  Barry  bao  put  fjimfclf  (n 
place  of  De  Ruyter,  anO  tbEcefo^e  an  atoaro  niigbt  be 
maOC.  Secondly,  3f  tbig  3lDacO  is  ffOOO  ^  ano  adjudged, 
tbat  it  luas  not  ^  fo?  tbc  atoato  is  not  mutual,  ano  no« 
tbino:  is  to  be  maOe  to  De  Ruyter,  fo?  tbc  Eeleafc  is  to 
the  life  of  each  other,  anO  not  fo  niucb  as  to  be  Dcliuerco 

to  De  Ruyter,  tobcte  it  OUgbt  tO  be  maOc  to  De  Ruyter  ; 
anO  if  it  bao  been  niaoe  to  De  Ruyter,  it  niigbt  babe  been 
DeliOCteO  to  Du  Barry  tO  tbc  Clfc  of  De  Ruyter ;  anO  tbC 

Couct  cannot  bete  niaUe  a  Confltuaio-i  tbat  it  taas  ocK-^ 

bercD 
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DEtEB  to  Du  Barry  to  tfte  mt  Of  Dc  Ruyter,  tOe  SltnacD 
htinQ  ad  ufum  Ibum,  fcil.  of  Du  Barry  ;  but  it  toaS 
fato,  tljat  It  tDoulo  l)a\)e  been  a  500D  atoacD,  if  no  JRclcafe 
OaD  been  giijcn  omnino  ■,  but  per  Curiam,  t()ijS  nilgDt  be  a 
ClUEflion,  tbe  aujacD  being;  to  be  maUe  de  prxmiffis, 
2  Roll  I.  but  fuppofe  tbat  tt  toa0  not  de  prxmiflis,  ;>et 
i(  t()cj>  no  not  reft  toece,  but  mm  a  Zhine  toljicb  (0 
uoiu,  tl)e  tobicb  tbcp  fntenu  to  be  part  of  tbc  auiatti,  ano 
(n  @)atidfaaion,  tbis  makes  tbc  atoard  boiu*  Rolls  Ar- 
bitrement  254.  Stile  44.  'But  if  it  ban  been  fatn,  tbat 
tbe  U5  '•  ^c.  fljaii  be  in  Satisfa<aion  of  all,  it  ban  been  soon, 
0?  tbat  tbep  OaDe  etaminen  tbe  accounts  5  ann  tbis  M$ 

all  that  was  due,  0?  tbat  tbi0  was  for  all  due,  0]  for  the 
Account;  Roll,  Arbitrement,  255.  ann  tbOUffb  tbej»  babe 
nberren,  tbat  it  was  for  all  due,  pet  if  tbe  atoam  it  felf 
noes  not  juffifp  tbe  9berment,  it  is  not  fufficient.  3it: 
toas  nniubffen  foj  tbe  Dcfcnnant. 


Term. 
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Turbervvill  and  Stamp, 

I.  ^  N  an  action  upon  tlj£  Cafe,  upon  tOc  general  Cuftoni 
of  the  Ef aim ,  anU  alfo  n  fpecial  Aftion  fo^  ncffl(gcnt= 
\]>  feecpino:  Ois  f  ii"e>  'u  toljicl)  tOe  plaintiff  count0, 
tunt  Ije  toa0  poffeffcD  of  a  Clofc  of  rpcatlj,  nnD  tlje 
Dpfcnisant  of  anotljcf  contigue  adjacent.  anD  tljat  !)e  ban 
feinolEO  a  ficc  in  t&iS)  dTIofc,  tl)c  tuljtcD  D^  tarn  improvide 
&  negHgenter  fervavif,  tijat  it  bUtnt  IjtS  ClOfC  ^  nnD  afttC 

a  OetDtct  it  tuii0  nioDeO  in  iStteft  of  :juDgment,  tljat  it 
i5oc)3  not  appear  in  tljis  CaCc  to  u  Hone  bp  tlje  Comniann 
of  tljC  ^nftet  ^  aim  t&cn  it  bclnjj  out  of  m  Cpoufe,  Ije 
(6  not  trfponfiMc  ^  2  H.  4.  24.  fo?  if  tlje  S)cc\>ant  Ooea 
It  iintftout  tlje  Con^mauD  of  tlje  C^aficr,  it  ijs  not  tlje 
BfcUirence  of  tlje  fiiSaflGi  ^  but  it  tuns  anfiaercD,  tljat  it 
bdnij'aftct  a  CicrCict,  be  it  bp  Ji^cgligcncc  0?  bp  a3i0fo?' 
tunc,  it  i0  all  one  ^  foj  noiu  tt)rj)  ate  upon  tbc  Ecco?0, 
anij  it  map  be  his  jfirc  in  a  jfielD,  as  lucU  ajai  in  a  fpoufc ; 
BiiD  it  iDiis  ?^attcc  of  CDiDcncc,  if  it  be  (j(i3  f  ice  oj  not : 
3t  Ujag  aCjungCt!  pro  Qiier'. 


S  f  f  f  Wood- 
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Woodyeer  and  Grefham. 

2. 1 N  n  Writ  of  Error  upon  a  S'ttiifrnicnt  in  c  B.  in  a 
1  Scire  facias :;  t()c  Cafe  uwiEJ,  3  JFeme  S>olc  recotjrrEd 
in  C.  B.  ano  tooH  i)UQbano,  aiiD  aftec  tfjcp  |o(ncrj  (n  a 
Scire  facias  to  l)aUE  €]cecutlon,  aiiO  fjau  JuDgment  in  t&e 
5cire  facias  ^  tlje  COifc  DicD,  anD  t|)C  l|)UjSl)antI  fUCD  €]CC« 
cutlon,  toitljout  takinij  out  %tmtQ  of  ^amlmfliation  5 
anD  it  tuas  objeded,  "tljat  (jc  ougljt  not  to  DaUe  Ctcau 
tion  in  Ijis  oton  Eigljt,  but  00  aDminiftcato?  to  tfje  COife; 
t&e  Ecafon  tijat  tfjc  li^uobanD  ftall  Ijabe  Crccution  of  a 
3nDffnifnt  upon  a  TBonD  maDc  to  Die  COifc  dum  Tola  10, 
bECaufc  bp  tljc  JUDltmEnt  tranfit  in  rem  judicatam  \  bUt  i\\ 

t()i0  Cafc^bcre  ie  no  alteration  bp  tbe  Jutignicnt  in  tbe 

Scire  facias,  fo?  it  10  but  flU   aiatO  Of  £-]CECUt(on,  anD 

boto  arc  but  one  Jiibffnicnt ,  a  Scire  facias  did  not  lie  at 
CTcinmon  la\r,  2  IntV.  469.  ann  it  10  but  a  ^ctboo  to 
Dabe  Cvccution,  tbc  tDbicb  beretofo^c  be  coulD  not  baUe 
aitfc  tbc  l^rar,  but  v  00  put  to  (310  Original  upon  tlje 
^juriijmcnt  ^  anD  tbcrefo?e  a  Scire  facias  ba©  fupplieo  tljio 
iOefe3,  anD  10  but  a  Continuance  of  tbc  Eigbt,  ano  Does 
not  alter  t\)z  tDrbt,  0^  giDc  a  better  Eicjbt,  but  onip  en. 
titlro  Ijini  to  Oaoe  Crccution  upon  tbe  fo?mcc  Eigfct,  af^ 
tcr  tbe  l^fac  incuivcD,  \3  (jcte  be  coulD  not  ba\)c  it  before 
tbe  statute.  31f  tbe  feme  baD  oieD  toitbm  t!)e  ^t^r, 
bfc  aomintffrato?  (Ijiill  babe  Cfecution,  anD  not  tbe  iiju0= 
baiiD ;  anD  it  net  beinn;  fucD  Duimo;  tbe  Cobcrturc,  it 
cannot  be  fucD  after  bet*  Dfat(j,  anD  tbe  SiuDgment  rC' 
matn0  of  fucb  ifo^cc  ut  fu pra,  anD  no  nciu  Eigbt  aC' 
crue0  5  If  tbe  Eecoberp  upon  tbe  Debt  baD  been  Durinn: 
tbc  CoUcrturc,  it  tuoulD  babe  fuibibcD,  but  notn  ft  UJiU 
not,  I  Inft.  95 1.  anD  nottjino;  lubicb  a  Jreme  ba0  en  au- 
ter  droit  i0  jjiben  to  tbe  HV.tcn  5  anD  tbe  Scire  facias  i0 
onlp  to  litjp  tbe  ^oncp  tcroucccDupon  tbe  3iuDg:nicnt,anD 
to  icnicbe  tbe  ImpcDiment  incurceD  bp  tbe  ^ear  onD  Dap 
bemri;  ClapfeD  :  3it  U)a0  anfwered,  tbat  a  Scire  facias  i0 

an  Action,  anD  i0  in  tbe  J^ature  of  an  Original ;  ano  if 
tbep  bao  rccobcrcD  in  an  Original,  tbece  coulD  be  no  ^wz' 
Ifion  in  tbc  cTafe ;  anD  [i^  tbe  SuDgment  in  tbe  Scire  fa- 
cias in  tbt0  Cafe,  tbc  Debt  tjen0,  anD  of  fuch  Opinion 

2  was 
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was  the  Court ;  iinU  Holt  Chief  Juftice  faiD  tfjcio  lODilS 
no  Difference  in  Rcafon  bcttoccn  tbtg  Cafe,  anH  tijc  Cnfe 

of  O  Brian  anD  Ram,  Mich.  15  Jac.  rot.  192.  toljicf)  Uta3 

a  Scire  facias  againfl  TBiiton  ann  feme  upon  a  3)»05nicnt 
again!!  tfje  jfemc  in  Debt  cue  dum  fola ;  ano  aftet  %ii'OS' 
went  againft  'Baton  anO  ifeme,  tU  feme  nieD,  ano  t(je 
IpusfaanD  toa0  cljargcD  in  a  Sci.  fa.  bjougljt  affninft  l)im  ^  ann 

Holt  Chief  Juftice  faiO,  tlje  lUDgmcnt  ill  tOe  Scire  faci.is 

nttacbeo  a  joint  31iitcce(t  in  iBacon  ann  feme  5  ant>  if  tfje 
Ijusbanu  DieO,  it  tiJouID  UitMiU  to  tlje  fOtfe,  ano  econ- 
tra  ;  anO  tbOUfflj  tf)E  JUOgment  in  tfje  Scire  facias  Does  not 
nitec  tlje  JBatnre,  pet  it  cljanffcs  tDc  Ip^opcitp  of  t()c 
Debt  i  ano  Debt  map  be  bjougljt  upon  an  ^toarO  of 
Cjcecution. 


^he  King  and  the  Lord  Mohun. 

3 ,  T^  H  E  Lord  Mohun  IjatJing  been  bailcD  bp  Holt  Chief 
X  Juftice  a0pearcO  upon  tfie  laft  Dap  of  tbe  Cerm  5 
ann  be  beins  in  Couct,  it  toa^  Piapeo,  tbat  ije  ftano  com. 
mttteo,  tbcte  beino;  an  JnOictment  of  99utoet  founo  a= 
sainft  bim  bp  tbe  ^m\^  lutp  -,  tbi£t  toad  oppofeo  bp  0(0 
Counfel,  becaufe  be  beinff  baileo  b^  tbe  Chief  Juftice, 
anD  be  babing  all  tbe  |nfojmation0  before  bim,  ano  tbe 
fame  £Oitncirc0  being  fU)o?n  upon  tbe  Jnotctment,  ao 
upon  tbe  3inQui(ition  before  tbe  Coroner,  tbete  tuouio  be 
tbe  fame  Eeafon  foi  bim  to  (faun  upon  tbe  ficil  15ail,  as 
tbece  toas  at  ftta  to  aomit  bim  to  T3ail  ^  but  it  luae  an- 
fwered,  tbat  tbece  tuoulD  be  a  Difference  bcttceen  an  In- 
quifition  founo  before  a  Coroner,  toberc  tbe  Dcpantion0 
are  in  dltitinfj,  ano  eraminable,  ano  an  Jnoiament  of 
^uroec  founo  befoje  a  «©?ano  Slurp,  luberc  tbe  (SUiOence 
f0  fccret,  anO  tbep  are  ftDO?n  not  to  oifcober  it  ^  ano  tbcrc 
map  be  mo|e  dEDtoence  gibcn  to  a  (S?anO  3iuip,  tban  ms 
giUen  to  tbe  Coroner,  anO  moje  CUioence  niap  bt  a!fa 
jjiijen  upon  tbe  Crial,  tban  toag  giben  to  tbe  (S?anO  3fu= 
cp,  fo?  U)e  pattp  map  conceal  \patt  of  bi0  CbiOence  to 
p^eftent  19?acticc0  ^  ano  tbe  Court  fecmeo  to  incline  ncono:- 
Ip  to  commit  bim  upon  tofjat  bao  been  faio  ^  but  tuben  it 
1080  aOOeO,  tbat  tbece  mouio  be  a  ©eflrioii  of  l^atliament 

S  f  f  f  2  tuitfjiii 
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tDit()fn  tuia  0?  tl)?ee  Dap0,  they  committed  him  ;  aiitt  it 
tDflS  faiD,  t|)at  if  tljC  Lords  in  Parliament  plpaffO,  t^cp 

mfg&t  temoMe  tfte  SinHictment  Dp  Certiorari,  anti  atimlt 
i)im  to  ^ail  tDece* 


^he  Kin^  j«^  Harris. 

4.  TT  A  R  R I S  {Ian  ti^eit  conWctcH  of  PEtjiirp,  anu  out' 
n  latueo  fo?  it  aftcttuatus  ;  anH  tlje  Court  toajes 
ntoUcD  to  BiDe  jungment  againtt  fjfnt;  but  t&e  Court 
raid,  tfjat  tijig  coulD  iiot  Dc  Hoite,  crcept  tDe  pattp  be 
p?efctit,  ann  tljcp  ncmanncD  if  an?  j^?cccDcnt  coiiio  be  p?0' 
tiuceD  of  fucf)  ait  Cntrp  ^  fo?  if  tDcp  gaue  3utJ5mEnt,  tFjat 
le  CiouID  be  put  in  tbe  j^tKojp,  it  loouID  be  ticmanHed 
when,  antI  tbe  ^nftoec  OUgDt  to  be,  when  they  can  catch 
him ;  auD  Procefs  to  b?ing  bitti  iiito  Court  to  ItanH  upon 
tbe  Piliojp  netiet  fnais  gcantcD ;  anti  it  i0  not  li&e  to  a 

Capias  pro  Fine,  fO?  tbtS  i$  tO  b?fnff  bittl  into  Coutt  tO 

pap  tbe  fl©onep5  but  be  cannot  ifanti  upon  tfic  piUo?p  in 

Court. 


Brown  and  Borkce. 


5-  T"^ HE  DefenUant  tnas  arteffeti  in  tbe  Inner  Temple 

JL     Walks  b^  tbe  £)liicet0  of  the  Sheriffs  of  Lon- 
don, anD  a  Refcous  mUB  niaOC  by  Osboum,  Williams, 

&c.  upon  tDbicb  an  asion  teas  biougbt,  ann  a  emotion 
wane  at  tbe  side-Bar  fo?  an  ac  etiam  fO|  400  1.  to  bom  tbe 
Defenbantg  to  fpecial  TBail ;  tbe  tobicD  being  o?rict:cD  Ni(i 
caufa,  tbe  Court  m$  niobeD  to  nifcljarge  tlji0  Eule,  be* 
caufe  tbe  Temple  i0  a  pace  pjibilegeD  from  arreft0,  it 
babinff  tbe  fame  p?ibilege  tobicb  betetofo?e  belonjycn  to 
tbe  Knights  Tempiers,  tobicb  ti)a0  tbe  nioft  noble  2D?bcr, 
anU  ban  tbe  moa  ample  p?ibilesc0  of  anp  ©?tiEC  in  Eu- 
rope ;  anD  tbougb  Sanduaries  tuete  taken  atoap  bp  9rt  of 
Parliament,  tbi0  tDa0  a0  to  ifelonie0  and  Ctcafon0,  anD 
not  a0  to  inferio?  ^atter0 ;  anb  tbece  toere  nianp  Sanftua- 
ries  and  paces  cjcempt,  anb  of  tbi0  Burnt  i0  tbe  Tem- 

4  pie; 
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pie ;  ann  (t  ton$  inffituteti  fo?  tfje  ©tuUp  of  tfje  tam,  ano 
tbe  @tiiricnt0  aiiD  p?ofEiro?£S  ougljt  to  be  quiet  in  tfjc 
P?ofEcuttng  of  thtit  €)tiiOtE0  anD  3lmplopment0,  \mt6out 
being:  fiibfea  to  atreffg,  0?  €]cecution0,  uuDec  Ccloiir  of 
tobicb  'Bailiffs  ano  otbec  SDfficcrs  miffbt  eiitec  tbeic  Cljam* 
berg,  aiiD  fciCe  saicititigs  aiiD  (£i)inence0  tuitb  toljiclj  tfjep 
are  fntruffeu,  ann  infpert  tlje  Cities  of  tbeic  Clicnto, 
onD  Difcobec  o?  imbejil  tbctc  Cbattecs  5  fo?  if  ©fficecg 
migbt  atreff,  tbep  miffbt  alfo  ejceciite  Fi.  fa.  o?  otfjci: 
Cjceeutions,  tbe  tufjiclj  tooulD  be  of  petilloiis  Coiifeqticnce  5 
alfo  it  U3a0  infiffcn,  tbat  it  appeatCD  in  Dugdales  Origjnes 
juridiciales,  ailD  Stow's  Survey,  tbat  tbe  Temples  ate  not 

iDitbin  tbe  City  of  London,  anD  tbcte  are  Eules  ano  ©?-- 
Der0  mane  bp  tbe  Chancellor  anD  all  the  Judges  fo?  tbeic 
<^obernnicnt  ano  Eegulation  •-,  non  allocatur ;  fo?  per  Holt 
Chief  juftice,  tbougO  tbC  Temples  ate  extraparochial, 
ann  out  of  tbe  City  of  London,  anil  tbe  Franchife  of 
the  City,  pet  tbep  are  not  out  of  tbe  County  of  Lon- 
don 5  fo?  tbete  f0  not  anp  place  in  England  out  of  fome 
CountJ),  tbOUffb  it  be  extraparochial  ;  anu  be  faio,  tbat 
if  tbep  are  ejcempt  out  of  tbe  Countp,  tobo  bas  tbe  9&« 
miniflratiott  of  lullice  toitbin  tbe  Temples  >  fo?  no  €%'- 
cmption  of  o?titnatp  luftice  map  be  pleaUeD,  but  tbe  par* 
tp  ouffbt  to  ibeto  a  Jutifoiction  toitbtn  tbe  place  erempteD, 
in  tubat  fanner  lufficc  map  be  Done  ^  fo?  tbe  M\Q  can- 
not grant  an  Cjcemption,  toitbout  fucb  a  p?oijifion,  fo? 
a  total  ejcemption  from  giuffice  cannot  be  ■■>  and  toitbout 
ClUCftion  tbe  Temples  arc  toitbin  tbe  County  of  London  ; 
anD  be  citeD  Audley's  Cafe,  tobcre  a  <3^m  toas  inDiacD, 
trieD,  anD  conDemneD  fo?  b?eakinQ;  a  Cbambec  in  tbe  Tem- 
ple 5  anD  tbe  Cafe  of  Longford's  Cletfe,  toljo  toll©  bantyeD, 
fo?  enttinfl;  anD  b?eakin!J  W  C^aaet'js  Cbambcr,  ano  at- 
tempting to  rob  bim  5  ano  tbefe  pecfons  tuere  inoicteo, 
trieo,  anD  con\)ictcD  at  tbe  Old  Bailey,  tbe  tobicb  coulo 

not  be,  if  tbe  Temples  are  not  toitbin  the  County  of 
London  5  anD  as  to  tbe  Cpcuting;  of  Fi.  fa.  0?  atrefflnff 
tbe  Students  of  the  Temple,  be  fatO  tbat  tbCte  fljall  be  a 
Due  EcgatD  paiD  to  tbe  inns  of  Court,  auD  tbe  Members 
Of  tbem  ^  but  tbat  tbefe  p?ibile0C£i  are  not  to  be  erteno-- 
eO  to  pecfonjstDbo  cometijere  bp  jfrauo,  ano  (belter  tbcin= 
fclDes  tbcre  toitb  an  Intent  ano  purpofe  to  cbeat  tbeic 
CreDitOJS  ^  ano  tbnt  tbt0  Defendant  Borlace  came  fiom 

Gray's 
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Gray's  Inn  Utj)  tW  Iputpofc,  anU  Came  t&eft  irrEnuiai- 

Ip,  iDitfiOUt  anp  certificate  from  the  Treafurer    as  tf)cre 

ougl)t  to  be  s  ant)  To  tl)ep  toete  tuleD  to  Gnu  fpccial  05311  ^ 
anD  t{ie  fame  Cafe  tictttg  aftet  mmr\  in  c.  a  ttictc  tijef 
Seio  ttiem  to  xatl  but  foj  loo  1. 
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abatement   See  punUn^, 

IN  Trocer^that  the  Plaintiff  had 
only  a  Common  Right  with 
the   Defendant,   is  a  good 
Plea  in  Abatement.      Tage  1 2 
CountcfsTfozDagermud  be  named 
Dotfjfa  in  the  Writ,  or  it  fliall 
abate.  1 5 


Jointcnancy  may  be  pleaded  in 
Abatement  in  an  Adion  on 
the  Cafe.  'Page  280 

In  Ai5lion  on  the  Cafe  for  Goods 
fold,  the  Defendant  pleads  in 
Bar,  that  he  was  Executor, 
where  the  Plaintiff  had  charged 
him  as  Adniiniftratori  upon  a 
Demurrer  adjndged  for  tlie 
A  Plain- 


A  Table  of  the  Pr'niclpal Matters 


Plaintiff,  for  it  was  hut  in  A- 
batemcntj  but  it  is  othciwife 
of  Lctteis  Ad  cc'lligtnd.  bona 
defmitlt.  ^  'Page  365 

In  an  Appeal  the  Venue  being  laid 
in  the  Pari  lb  of  St.  Gilcs\^  and 
the  Pariili  b  .ing  alledged  gene- 
rally, it  fli'ill  bt!  intended  to  be 
a  Viil,  and  the  fiunc  with  the 
Vill;  but  if  it  contams  more 
Vilh  than  one,  this  ought  to  be 
pleaded  in  Abatement,  and  the 
Plea  fliall  avail,  if  it  be  true. 

5J4 

Demurrer  to  a  Plea  in  Abate- 
ment, where  the  Defendant 
laid,  that  iTie  was  baptized  by 
tlie  Name  of  Mary^  and  not 
of  Tatitfice^  bccaufe  flie  does 
not  fay  that  ibe  was  fo  called 
at  the  Time  of  the  Bill  fued  j 
and  adpidged  that  Jhc  ought 
to  give  the  'Plaintiff  a  better 
Writ.  620 

action,    and  3[ftlO!T  upott  tl)C 

Cafe. 

J.  hath  two  Acres  of  Land,  to 
which  an  ancient  Water  run- 
neth, which  he  prcfcribcs  to 
have  pro  nfn  &  covimodo  ge- 
nerally; fixty  Years  before  he 
had  a  Mill  upon  his  Land,  and 
he  builds  a  new  Mill  fix  Yards 
lower  than  where  the  anticnt 
Mill  flood:  'B.  hath  ;\\\  anticnt 
Dam  upon  the  fiime  Stream, 
which  he  pulls  down,  whereby 
great  Part  of  the  Stream  run 
ning  to  the  Mill  of  J.  is  di- 
verted; it  foems  that  y/.  may 
maintain  an  Adion  upon  this 
Cafe.  65,  175 


\\  here  an  Aaion  is  brought  for 
diverting  a  Strcani  f]-onui  Mill, 
and  the  Plaintiff  prcfcribcs  to 
a  Watcr-courfc,  there  iie  muft 
lliew  {hat  the  Mill  was  an  an- 
antient  Millj  but  where  the 
Stream  is  his  own,  and  he 
claims  as  flowing  over  his  own 
Land,  there  he  may  maintain 
an  Adion,  without  flrewing 
that  it  was  from  an  anticnt 
Mill.  «p^^^  65 

Adion  on  the  Cafe  lies  againft  a 
Perfon  for  pretending  himfelf 
to  be  finglc,  when  in  Truth  it 
was  otherwifc,-  and  thereby 
prevailing  upon  a  Woman  to 
marry  him.  up 

Ad  ion  on  the  Cafe  lies  againft  a 
Parfon  for  pronouncing  Sen- 
tence of  Excommunication  a- 
gainfl:  a  Perfon  not  excommu- 
nicated. J  2 . 

Adion  on  the  Cafe  lies  for  cau- 
ling  a  Man  to  be  arrefted  for 
a  Caufe  in  an  inferior  Court, 
which  arofe  without  the  Ju- 
risdidion  of  that  Courtj  but 
no  Adion  will  lie  againft  the 
Officer,  it  being  for"  a  Caufe 
the  Court  had  Jurisdidion  of. 


131 


A'dion  fur  Cafe,  for  that  where- 
as the  Defendant's  Cattle  were 
impounded  by  J.  T>.  that  the 
Defendant  promifed  the  Plain- 
tiii,  that  if  he  would  deliver 
them  out  of  the  Pound,  that 
he  would  liive  him  harmlefs 
from  A.  'Jj.  and  then  fets  forth 
that  A.  '£.  had  brought  a 
Par  CO  fraUo  againft  him,  CJf. 
after  Verdid  the  Judgment 
was  arrefted,  bccaufe  the'PJain- 

tiff 


Contained  in   this  Book. 


titf  did  not  aver  that  he  did  [ 
deliver  the  Cattle,  which  was  t 
the  Point  travcrfablc.  Ta^^e  141 
In  Adion  ///;*  Cafc^  for  difturbing 
of  his  Common,  Judgment  by 
Default,  and  a  Writ  of  Error  | 
brought,    and    Error  alTigncd,  j 
for  that  the  Plaintiff  had  not  I 
laid  any  Title  cither  by  Grant 
or  Prcfcription  ;  rnkd  that  in 
an  Action  of  Trefpafs  on  the 
Cafe,   the   Plaintiff   need   not 
fhcw  a  Title  ■■,  and  it  does  not 
appear    by    the    Declaration, 
that  it  is  the  Defendant's  Land. 

An  Attorney  in  an  Aclion  fur 
Ccife  may  declare  for  fo  much 
due  fro  opere,  and  give  his 
SoUiciting,   &c.    in  Evidence, 

218 

jUion  fur  Qifc^  that  in  Confi- 
deration    the    Plaintiif  would  ; 
permit  the  Defendant  to  occu-  ; 
py  the  Plaintift  s  Land  for  one  | 
Year,  that  he  would  give  him  j 
as  much  as  it  was  worth  ;  up- 
on a  ^Motion  in  Arrcfl:  of  Judg- 
ment, adphi^ed  that  fuch  Ac- 
tion v/ell"  lay,  238,  242 

Plaintiff  declared  that  May  i, 
Oc.  he  was  poflelfed  of  an 
Houfc,  from  which  a  Courfe  of 
Water  per  &  trans  the  Gar- 
den of  the  Defendant  c/irrcre 
dehnh  &  debet;  Exception  be- 
caufc  not  faid  that  the  Water 
ever  ran  from  the  Houfe,  or 
that  he  was  poiVclied  of  it  ; 
but  r7iled  to  be  well  enough, 
this  being  a  poflelfory  Adliion. 

Jction   fjir    Caje    quod  qtiidam 
jluxp.s  a"iii£  currere  conjiiccit 


&  debiiit  ujquc  qjiciidavi  fon- 
teiii^   &c.   and   that    the   faid 
Well  ufed  to  overflow,  by  Rca- 
fon    of  the    Running    of   the 
Water  into  it  \    and   that  the 
Water    wliich    fo    overflowed 
from  the  faid  Well  7i(qiie  the 
Houfe  of  the  Plaintiif  ufed  to 
run  ;   and  alledged  it   in   the 
Count  to  be  an  antient  Houfe, 
and  to  be  in  his  PoiTeffion  ;  and 
then  fliews  that  the  Defendant 
had    diverted    the    Water  by 
digging   of  a  Ciftcrn,   fo  that 
the  AVatcr  which  ufed  to   run 
into  the  Well,  did  not  run  into 
it,    CJ  ratione  inde    the  faid 
Well  for  fuch   Time  did  not 
overflow  j   Not  guilt \\    and  a 
Verdift  for  the  Plaintiif  moved 
in    Arreft  of   Judgment,    be- 
caufe  no  terminits  a  quo  of  the 
Stream  ;  neither  is  it  alledged 
that  it  ufed  to  run,  c^r.  but 
adjudged  for  the  Plaintiff,  for 
all   thcfe  Things  lliall  be  in- 
tended to  be  proved  upon  E- 
vidence  j  and  fo  aided  by  the 
Vcrdid.  'Page  ^^9 

In  an  Adion  on  the  Cafe  upon 
mutual  Agreements,  the  Evi- 
dence was  a  Note,  bought  by 
A.  R,  of  H.  07ie  hundred  'Pieces 
of  Mufi/7^  at  40  s.  per  Piece, 
to  be  fetched  azvay  by  ten  Pieces 
at  a  Tfime^  and  to  be  paid  for 
as  takeji  azvqy ;  ruled  that  by 
Sealing  and  Marking  the  Pieces, 
tlie  Property  is  altered,  and 
that  they  remain  only  a  Secu- 
rity lor  the  Money  ;  and  that 
if  they  arc  net  taken  away  in  a 
rcafonable  Time,  the  Party 
may  have  an  Atition  for   his 

Mo- 
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Money,  but  may  not  fell  the 
fioods ,  find  though  there  be 
no  adcirU  Proniile  to  deliver 
thefe  Goods,  yet  they  being 
to  be  paid  for  when  taken  a- 
awiiy,  this  implies  a  Proniife 
to  deliver  thitm.         Tagc  O^q 

Action  foi  eaoi&si. 

To  fay  of  a  Porfon  wlio  has  v^w 
Office  of  publick  'J'ruft  un- 
der the  Government,  He  is 
a  Tap; ft,  is  adionabie.  68,  88 
Unlefs  there  be  a  Colljqfiinju  pre- 
cedent to  apply  fcandaious 
AVords  to  the  St.'ition  or  Pro- 
felfion  of  the  Perfon  of  whom 
they  were  fpo];en  ;  the  A(5tion 
will  not  lie.  68,  6-} 

A  Prohibition  was  denied  upon 
Suit  in  the  Ecckiiafhcal  Court 
for  thefe  V/ords  fpoken  of  a 
Midwife  j  /  zvill  not  cwfittire 
i.'iy  fclf  vjith  hci\  the  is  a 
IVhcrc,  and  -vcill  kill  i//e,  cwd 
hwy  me  in  the  Gardeii,  as 
JJje  did  her  B  a  (lard.  86 

I  hace   beard  that   a  Maid  of 
Sir  J.  K.V  v:h€7i  he  zvas  la  ft 
Jicky  looked  ihrongb  the  Ktj- 
hole,  a;id  fatv  a  Trie  ft  adviini- 
fterto  him  the  Eiicharift,a?ulex- 
trcuie  Vnciion  -,  adj7/dg£d  to  be 
adionable  upon  a  Writ  of  Er- 
ror brought.  98,  1 12 
To  %a  Man  haTopiJj  Tritft 
is  actionable.  i  13 
To  fay    a   Man   is   excomJUj.'7ii- 
cated^  is  not  actionable.       124 
27^0//   art   a   Clipper,    and   thy 
Neck  Jl.nill  pay  for  it  i  adj/zd^- 
cd  adionable.                      183 
Words  arc   to  be  taken   in  their 


natural  Senfe,  and  according 
to  tlic  Apprehcnfion  of  the 
By-ftandcrs.  'Page  183 

'To//  are  a  Rogfte,  and  broke  open 
a  Hoj/fe  at  Oxford,  and  your 
Grandfather  was  forced  to 
bring  ct'er  30I.  to  make  up  the 
Breach  \  adjudged  to  be  ac- 
tionable, for  a  Man  who  heard 
them  could  not  intend  other 
than  that  he  meant  a  felonious 
Breaking  of  the  Houfe.       364 

The  Rule  of  taking  Words  in 
initiori  fenfu,  is  to  be  under- 
fiood  where  the  Words  in  their 
natural  Import  are  doubtful, 
and  equally  to  be  undei  flood 
in  the  one  Senfe,  as  well  as 
the  other.  364 

Libel  in  the  Spiritual  Court  for 
thefe  Words ;  Ton  are  a  Rogue 
and  a  Rafcal,  and  the  Son  of 
a  per'ptred  affidadt  "Bitch  ,•  a 
Prohibition  was  denied.      390 

aDmmiffratioiT. 

The  Teftator  indebted  to  J.  and 
B-  was  indebted  by  Bond  to 
the  Teftator ;  the  Executor 
afiigns  the  Bond  in  Satisfaction 
of  the  Debt  owing  to  J.  the 
Adminiftrator  de  bonis  non 
fliall  never  recover  upon  this 
Bond.  1 43 

7"he  Prerogative  Court  having 
once  executed  their  Authority, 
in  granting  of  an  Adminiftra- 
tion,  cannot  afterwards  alter 
it.  156 

Adminiftrator  durante  minoritate 
is  only  in  the  Nature  of  a  Cu- 
rator. I  5  6 

The 
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The  Ordinary  without  Caufe 
could  not  repeal  an  Admini- 
ftration  before  the  Statute  of 
Hen.  8.  Tage  i^6 

R.  Adminiftrator  to  T.  aflfigns 
his  Letters  ol:  Adniiniftration, 
and  then  dies  Intcftatc  ;  be/d 
upon  a  Plea  and  Demurrer  in 
Chajicery^  that  the  Intereft 
paflcd  by  the  AlTignmcnt  of 
the  Letters  of  Adminiftration, 
and  iliall  not  go  to  the  Admi- 
niftrator de  bofiis  no7i  of  2^. 

232 

Where  there  is  a  Term  continu- 
ing after  the  Death  of  the  In- 
teftatc,  the  Adminiftrator  fhali 
be  allowed  for  the  Rent.  650 

Adion  againft  an  Adminiftrator 
upon  a  Note,  who  pleaded 
pltne  Jdmimflravit  i  and  it 
was  objcdled  that  this  Note 
was  aiTigned  to  J.  S.  ruled 
that  by  the  Pica,  the  Right  of 
the  Aftion  is  admitted,  and 
the  Property  of  the  Note  in 
another,  may  not  now  be  ob- 
jcded  i  otherwife  if  he  had 
pleaded  Nou  ajjumpfit.       650 

Sale  of  a  Ship  under  the  Sen- 
tence of  a  Foreign  Court  of 
Admiralty,  good  to  change  the 
Property.  5  9 

Sentences  in  Courts  of  Admiral- 
ty ought  to  bind  generally  ac- 
cording to  jf//j-  Gentium.     59 

A  Perfon  may  be  taken  in  any 
County  in  Ejighmd  by  Exe- 
cution out  of  the  Admiralty, 
upon  a  Sentence.  93 


The  King  may  arreft,  or  lay  an 
Embargo  upon  Ships  ^  and  this 
done  by  the  Court  of  Admi- 
ralty. 'pa7c  93 

The  Admiralty  may  arreft  Ships 
riding  in  the  River  for  mari- 
time Caufes.  Ibid. 

Where  there  are  four  joint  Owners 
of  a  Ship,  and  three  will  na- 
vigate, and  the  Fourth  will 
not ;  upon  giving  Security  in 
the  Admiralty  to  anfwer  for 
the  Ship,  the  Three  fliail  be 
difchargcd  againft  the  Fourth. 

230 

Unlefs  a  Part-owner  of  a  Ship 
exprejly  prohibit  navigating  the 
Ship,  if  the  Ship  be  loft,  he 
fhall  not  be  anfwered  his  Part  j 
and  if  it  return  he  fliall  have 
an   Account    of  its  Earnings. 

Ibid. 

Where  Part-owners  of  a  Ship  will 
imploy  the  Ship,  and  Part  will 
not  ;  the  Advantage  of  the 
Voyage  belongs  to  them  only 
who  imploy  the  Ship.         279 

The  Plaintift"  amongft  others  had 
freighted  a  Ship  for  Mcideras, 
and  from  thence  to  a  Place 
within  the  Patent  to  the  Eaji- 
ludia  Company  ,  upon  the 
Complaint  of  the  Defendants 
to  the  King,  a  Profccution  is 
ordered  in  the  Admiralty- 
Court  ;  at  the  Defendant's  In- 
ftance  an  Embargo  is  laid  on 
the  Ship,  and  the  Plaintiff  de- 
tained till  he  gave  Security  not 
to  go  to  any  Place  within  the 
Patent  of  the  Eaft-htdia  Com- 
pany j  in  an  Action  upon  the 
Statute  of  R.  2.  for  a  Profe- 
B  cution 
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cution  in  the  Court  of  Admi- 
ralty J  upon  a  / pedal  T'^adiU 
the  one  DefendLint  was  found 
to  be  Prciid"nt,  and  the  other 
Solicitor  to  the  Company,  and 
that  by  this  Means  the  Plaintiff 
loft  his  Voyage  j  and  Judg- 
ment in  C.  B.  was  given  for 
the  Plaintiff;  •3i\\'\  upon  a  Writ 
of  Error  in  R,li.  the  Judg- 
ment was  afiirjutd  ;  and  ruled 
that  this  being  a  Suit  in  the 
Admiralty  againft  his  Goods, 
this  is  a  Suit  there  within  the 
Statute,  and  that  it  lies  againft 
the  Defendants,  as  the  Movers 
of  the  Suit;  and  though  the 
Plaintift  was  Tenant  in  Com- 
mon of  thefe  Goods,  that  tliis 
was  but  in  Abatement,  and 
that  nothing  appears  within 
the  Record,  winch  abates  the 
Plaint.  Tage  334,  361 

In  Time  of  War,  and  upon  great 
Emergencies,  the  King  for  the 
Service  of  the  Publick,  may  lay 
an  Embargo,  and  employ  the 
Ships  of  his  Subjects.  335 

Agreement. 

Though  no  Intercft  may  pafs  by 
a  parol  Agreement,  yet  if  the 
Perfon  enjoys  according  to  fuch 
Agreement,  an  Adion  lies  for 
the  Money  upon  the  other's 
Agreement.  1 1 3 

A  Settlement  was  made  on  the 
Wife  in  Marriage,  in  Perfu- 
ance  of  Articles  in  Writing 
fealcd ;  if  it  after  appear  to  be 
deficient,  it  fliall  be  made  up 
by  the  Heir  j    but   if  it   had 


been  only  upon  a  parol  Agree- 
ment, or  if  at  the  T^ime  of  the 
Settlement,  the  Lands  had 
been  of  full  Value,  and  after 
by  Accident  had  gone  lefs, 
there    had    been    no    Relief. 

'Page  15B 
If  a  Man  be  able  to  read,  and 
a  Leafe  be  drawn  contrary  to 
his  Agreement,  'tis  within  the 
Statute  of  Frauds^  (jc.  and  he 
fliall  not  be  relieved,  other- 
wife  if  he  had  been  unlettered. 

159 

Moved  in  Arreft  of  Judgment  in 
an  Adtion  brought  upon  this 
Promife  ;  If  jou  zvill  procure 
1 5  000 1.  to  be  paid  imo  the 
Exchequer,  upo?i  the  Jid  of 
1 2  d.  i7t  the  Pound,  in  7ny 
Name,  or  i7i  the  Name  of  fuch 
'Perfon  as  If  jail  direB,  I  will 
give  you  600 1.  (jc.  and  infift- 
ed  that  this  was  Brocage,  and 
a  Promife  againft  Law  ;  but 
the  Court  declared,  that  no- 
thing appears  in  the  Declara- 
tion againft  Law,  for  the  Bor- 
rower does  not  pay  Brocage, 
nor  the  Lender  receive  it ;  but 
the  Conilderation  is  wholly  be- 
tween Perfons  not  intercfted 
in  the  Money.  322 

Where  a  Statute  inflids  a  Penalty 
for  doing  an  Ad,  though  the 
Aft  be  not  prohibited,  yet  the 
Thing  is  unlawful ;  and  if  fuch 
Thing  appear  in  the  Declara- 
tion, or  upon  the  Pleadings, 
the  Agreement  to  do  fuch 
Thing  is  void.  323 

Where  an  Agreement  is  to  be 
performed  upon  a  Contingent ; 

and 
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and  it  does  not  appear  within 
the  Agreement,  that  it  is  to 
be  performed  after  the  Year  ; 
there  a  Note  in  Writing  is  not 
neceffary,  for  the  Contingent 
might  happen  within  the  Year; 
but  when  it  appears  by  the 
whole  Tenour  of  the  Agree- 
ment, that  it  is  to  be  perform- 
ed after  the  Year,  there  a  Note 
is  necertary.  Page  326,  352 
The  Wife  of  the  Defendant  be- 
fore Marriage,  and  the  Defen- 
dant had  agreed  to  bring  fuch 
a  Sum  of  Money  into  the 
Hands  of  'J.  S.  to  be  employed 
to  their  life  ;  to  an  Aftion 
brought  upon  a  Bond  for  the 
Performance  of  thefe  Articles 
of  Agreement,  the  Defendant, 
pleads,  that  after  thefe  Arti- 
cles, the  Defendant  married 
his  Wife,  who  was  the  other 
Party  to  thefe  Articles  ;  and  fo 
the  Articles  were  difcharged  by 
the  Marriage,  (^c.  to  which 
the  plaintiff  demurred  ;  and 
ndwdgcd^  lit  cidetm^  againft  the 
Plea,  becaufe  he  docs  not  fhew 
that  he  had  brought  tlic  Mo- 
ney into  the  Hands  of  J.  S. 
which  was  previous  to  the 
Marriage ;  and  for  not  doing 
fo  an  Adion  was  attached,  and 
that  the  Bond  was  not  dif- 
charged by  the  Marriage.  40^ 

The  King  cannot  make  a  I,eague 
miitiii  auxilii  with  Inhdcls;  o- 
therLeagueshemay.   167,204 

Alien  Amy  being  here,  and  then 


becoming  Alitn  Enemy,  his 
Goods  cannot  be  feifed  by  any 
Perfon.  'Pnge^oj^ 

If  an  Alien  die  before  the  Break- 
ing out  of  a  War,  whereby  he 
would  become  an  Alien  Ene- 
my, he  may  have  an  Executor ; 
and  if  he  makes  an  Alien  E- 
ncmy  his  Executor,  who  brings 
an  Attion  ;  this  being  en  anter 
droit  is  maintainable.  370 

Ementimcnt. 

Judgment  upon  a  Bond  ;  the  V^e^ 
nire  was  to  caufe  A.  B.  to  come 
before,  C^r.  on  a  blank  Day, 
(j  idem  'Dies  given  to  the  o- 
ther  Party ;  the  Plaintiff  comes 
above  twenty  Years  after,  and 
moves  the  Court  to  amend  it, 
as  being  a  Judgment  of  the 
laft  Term  ;  and  it  was  amend- 
ed, though  it  was  before  the 
Oxford  Jui.  4<5 

What  is  not  amendable  by  the 
Clerk,  without  Order  of  the 
Court,  if  done  by  him  ;  and  if 
according  to  Law,  the  Court 
cannot  alter,  but  may  punilli 
him.  46 

In  the  Entry  upon  the  Roll  of 
the  Writ  of  Enquiry  of  Da- 
mages, per  Sacra7nentnm  duo- 
decivi  prohorjiju  (j  kgali//m 
hoviinrim  was  omitted  ;  neither 
was  it  faid  Virtiite  hrcjis;  a- 
mcnded  in  R.  B.  after  Judg- 
ment there,  and  a  Writ  of  Er- 
ror brought.  253 

Where  the  Proceedings  upon  the 
Record  arc  riglit,  a  Judgment 
fliould    not  be  rcverfed  for  a 

Miftakc 
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Miftake  in  Tranfcribing.  Tage 

254 
The  Mifprifion  of  the  Clerk  in 

the  Joining  of  tlic  Ifl'ue,  by  in- 

fcrting  of  the  Name  of  yoh7i 

inftead  of  "Thomas^  though  it 

run  through  the  'Plea  RoU^  Ni- 

fi  pi'ins  Roll,  and  the  Tnper 

ilo// ;  yet  amended.  591 


amerciament. 

In  a  Writ  of  Dower,  the  Defen- 
dant confefleth  the  AdHon  as 
to  Part,  Ideo  in  mifericordia  : 
He  pleads  as  to  the  reft,  and  to 
his  Plea  the  Demandant  de- 
murs J  and  adjudged  for  the 
Demandant,  Tdeo  in  j/iifcricor- 
dia  entred  again  ,•  and  held 
that  the  double  Mifericordia 
was  not  Error.  55)2,  593 


Appeal. 

Appeal  brought  by  Attorney  ;  the 
Letter  of  Attorney  muft  be 
proved,  or  confirmed  ore  te- 
nus.  48 

Count  in  an  Appeal  of  Felony 
was,  that  circa  horam  priinam, 

■  ^c.  and  after  goes  on,  and  fo 
he  hora  fupraditi.  this  adjudg- 
ed to  be  certain  enough.   443, 

553 
Super  fiiperiorem  partem  ventris 
proximi  ad  peUus  ejufdem,  &€. 
adjudged  to  be  a  fufficient  Dc- 
fcription  of  the  Wound.  Ibid. 
The  Allegation  of  giving  the  mor- 
tal Stroke,  being  by  the  Parti- 


ciple Dans,  is  as  well  or  bet- 
ter, than  if  it  it  had  been  by 
T>edit.  Tage  443,  553 

The   Sheriff  returns    Jttachiari 

feci  eunden/,  &c.  inftead  of  Jt- 

tachiafi  5   the  Return  held  to 

be  good.  552 

Though  the  Trecipe  to  the  She- 
riff be  that  he  fliould  have  the 
Body  in  S.  R-  ubicunque,  (^c. 
yet  he  ought  not  to  return, 
that  he  hath  the  Body  ready, 
iibicu?ique,  (jc.  but  when  the 
Day  is  come,  he  ought  to  re- 
turn the  Body  into  Court,  which 
then  is  in  a  Place  certain  i  but 
fuch  an  Error  in  the  Return 
is  but  Surplufl\gc,  and  fliall 
not  avoid  the  Writ.     444,  553 

Two  Perfons  were  indicted  for 
Murder  at  the  SelTions  at  Exe- 
ter i  the  one  was  convidted  and 
attainted,  the  other  acquitted, 
and  againft  him  the  Widow 
brought  her  Appeal,  and  he 
removed  himfelf  hither  by  Ha- 
beas Corpus  ;  and  the  Plaintiff 
moved  to  have  an  Habeas  Cor- 
pus to  remove  the  Body  of 
the  other  who  was  attainted; 
which  was  denied  ;  and  it  was 
faid  that  flie  might  arraign  her 
Appeal  againft  the  other  alone. 

634 

An  Appeal  before  Appearance 
was  difeontinued,  and  the  next 
Term  the  Defendant  being  in 
Court  prayed  to  be  difchargcd, 
the  Appeal  being  difeontinued ; 
but  the  Court  gave  Day  to 
bring  in  the  Roll,  when  it  was 
prayed  that  they  might  proceed 
againft  him  in  Cujlod.  marej- 

.  chain 
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chain  by  Bill,  which  was  al- 
lowed, and  the  Appeal  was 
arraigned  ;  and  the  Court  or- 
dered a  Roll  to  be  made,  and 
a  Copy  of  it  to  be  delivered, 
and  gave  the  Defendant  Day 
to  plead.  'Page  6 1^ 

Jj.  indided  of  Murder,  was  con- 
vid  of  Manflaughter,  and  pray- 
ed his  Clergy  by  a  Friend,  not 
being  himfeif  in  Court  j  and  at 
the  fame  Alfizes  an  Appeal 
was  lodged  ;  Holt  Chief  Jn- 
jlice  inclined  fortiter,  that  the 
Court  ought  not  to  rcfufe  to 
allow  Clergy  to  one  convict  of 
Manflaughter.  670 

The  Conviction  of  Manflaughter 
and  Appeal  of  Murder  were 
removed  by  Certiorari^  and 
the  Party  by  Habeas  Corpus ; 
and  at  the  Return  of  the  Cer- 
tiorari,  the  Appellant  moved 
to  file  a  Letter  of  Attorney  ; 
the  Coart  wonld  make  no  Utile ^ 
hut  faid^  that  if  he  filed  a  Let- 
ter of  Attorney,  and  the  Law 
required  an  Appearance  in  Per- 
fon,  the  Appeal  would  be  dif- 
continucd.  ,  670 

After  the  Appeal  returned  upon 
the  Certiorari,  the  Appellee 
ought  to  fue  a  Scire  facias  a- 
gainft  the  Appellant  ad  profe- 
quendum  ;  for  the  Appellant 
has  not  a  Day  in  Court.  Ihid. 

Upon  the  Return  of  the  Con- 
vidion  of  Manflaughter,  the 
Counfel  of  the  Appellant 
would  have  taken  Exceptions 
to  the  Conviction,  but  not  al- 
lowed ;  for  the  Court  faid, 
they  were  Strangers  to  the  Re- 


cord, and  have  not  any  Privity 
or  Authority  to  take  Excep- 
tions. 'Page  6-]  I 

Appearance. 

Appearance  aids,  where  the  Party 
appears  and  pleads  -,  but  if  he 
appears  and  takes  Exception 
for  a  Defect  in  the  Writ,  or 
Return,  fuch  DefetSt  is  not  aid- 
ed by  the  Appearance,  unlels 
he  waives  his  Exception  by 
Pleading  over.  553 

i^ppieutice* 

An  Apprentice  cannot  be  dif- 
charged  but  by  General  Sef- 
lions.  98 

The  Juftices  may  difcharge  an 
Apprentice  by  5  Eliz.  and  or- 
der the  Money  to  be  returned, 
and  the  Indentures  to  be  deli- 
vered up ;  and  this  as  well 
where  the  Apprentice  is  dif- 
charged  through  his  own  De- 
fault, as  where  for  the  Default 
of  the  Mafter.  1 08 

One  put  out  an  Apprentice  by 
the  Juftices,  appears  after  to  be 
an  Ideot,  the  Juftices  may  dif- 
charge the  Mafter,  and  fend 
back   the  Boy  to  the  Parifli. 

The  Juftices  cannot  compel  any 
one  to  take  a  poor  Boy  to  be 
an  Apprentice.  Ibid. 

Where  the  Plaintiif  would  charge 
the  Defendant  with  Money  re- 
ceived to  his  \J'ie,  as  his  Ap- 
prentice ;  the  Hand  of  the  De- 
fendant to  the  Indentures  of 
C  Appren- 
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Appicnticefliip  ought  to  be 
proved,  unlcfs  the  Indentures 
be  enrolled.  'Page  579 

SKTtsnmfnt. 

By  Agreement  between  Joint 
Farmers  of  a  Revenue,  each 
of  them  was  to  have  150/.  per 
Ami.  paid  quarterly,  [but  that 
not  to  be  taken  out  of  their 
Stock]  to  be  paid  at  tl:ie  End 
of  five  Years,  with  Intcrcft  af- 
ter the  Rate  of  10  /.  fcr  Cent. 
and  if  any  of  them  die  within 
the  five  Years,  then  that  150  /. 
^c.  and  Intercft  to  be  paid  to 
his  Executors,  and  the  remain- 
ing Money,  if  any,  not  to  go 
to  the  Executors  i  one  of  thefe 
Farmers  aflfigns,  and  within  a 
Month  of  the  Expiration  of 
the  five  Years,  dies ;  held  that 
the  Arrears  before  the  Afiign- 
ment  was  a  Cho^e  eii  Action^ 
and  ftiall  not  go  to  the  Af- 
fignce.  6,  26 

Whether  by  an  Aflignmcnt  of  the 
Land  by  Tenant  for  Years,  his 
Term  fliali  pafs.  5  39}  54° 

In  Aftion  [iir  Cafe  fur  JJfumpfit^ 
the  Defendant  may  plead  Nou 
j/Jf/jwp/it,  and  give  the  Statute 
of  Gaming  in  Evidence.     195 

Adtion  fur  Cafe  upon  mutual 
Promifes  upon  Marriage,  not 
within  the  Statute  of  Frauds 
and  Perjuries ;  fo  upon  a  Wa- 
ger. 196 

An  Indebitatus  AJfitmpjlt  lies  not 

3 


upon  a  Promifc  to  pay  a  Sum 
of  Money,  when  he  receives  a 
greater  Sum  from  a  Stranger. 

'Page  1 96 

Where  an  Attorney  is  retained 
for  a  third  Perfon,  and  the 
Perfon  retaining,  promifes  him 
his  Fees;  an  I?idebitat7is  Af- 
fniipfit  will  lie  upon  this  Pro- 
mifc ;  but  where  no  exprejs 
Promifc,  the  Law  will  not 
create  one.  218 

If  a  Man  agrees  to  pay  fucli  a 
Sum  at  three  feveral  Days ; 
here  he  may  not  declare  for 
this  Sum,  till  the  Days  are 
paffcd  ;  but  when  the  Days  arc 
palled,  a  general  Indebitatus 
jijfumpfit  lies.  325 

If  a  Man  pay  Money  upon  a  Po- 
licy of  Afl'urance,  fuppofing  a 
Lofs  when  there  was  not,  in 
fuch  Cafe  this  fliall  be  Money 
received  to  the  Ufe  of  the  Pay- 
er, becaufe  the  Money  was 
paid  upon  a  Miftake  ;  the  like 
if  it  was  upon  a  Fraud  in  the 
Receiver.  412 

Sittonter  d^encraL 

Mr.  Attorney's  Confent  cannot 
bind  the  King  as  to  Matter  of 
Law  i  it  will  as  to  Matter  of 
Faft,  unlefs  the  Court  fee  it 
to  be  to  the  King's  Prejudice. 

attachment  foreign. 

Whether  by  the  Cuftom  of  the 
City  of  London^  Money  can 
be  attached   in   the  Hands  of 

the 
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the  Ordinary,  in  cafe  a  Perfon 
dies  Inteftate,  or  in  cafe  he 
make  a  Will.  ^age  516 

Wliere  the  Condeinnation  in  an 
Attachment  in  Londo7i  is  be- 
fore the  Action  commenced  ; 
there  the  Defendant  may  plead 
Non  affnmpfit^  and  give  the 
Attachment  in  Evidence  ^  but 
where  the  Condemnation  is  af- 
ter the  Adtion  commenced, 
the  Defendant  ought  to  plead 
it.  639 


where  an  Adion  is  brought  for 
a  Sum  not  certain,  by  Special- 
ty, but  it  is  reduced  to  a  Cer- 
tainty by  Averment  in  the 
Pleading  ;  the  Defendant  may 
plead  Kil  debet  generally,  or 
take  IlTuc  upon  the  Averment  j 
wiiich  if  he  does,  he  muft 
flriCcly   purfue  the  Averment. 

Declaration  in  Debt  that  per 
qvoddam  jcript7tm^  (jc-  [being 
a  Deed  'Pol/']  teflatiim  cfi  quod 
'Defeud.  cepijjet  of  the  Piain- 
tiif,  fuch  Lands  pro  taio  Juno 
Ji  vita  tarn  diu  vi'vcret ;  and  a- 
vers  that  J.  M.  was  the  Life 
intended  ;  ilTue  w^s  taken  that 
J.  M.  was  not  living,  and  af- 
ter Verdift,  that  he  was  living  ; 
Repleader  awarded,  for  the 
Count  ji  vita,  &c.  being  un- 
certain, the  Averment  dehors 
did  not  mend  it :  and  the  If- 
fue  was  therefore  quite  imma- 
terial. 56P,  570,  571 


Where  there  is  a  Plea  in  Bar  to 
an  Avowry,  and  IlTue  joined, 
the  Court  will  not  give  Leave 
to  the  Plaintiff  to  confefs  the 
Avowry  reliUa  verificatione^ 
becaufe  it  may  be  a  Prejudice 
to  the  Defendant.      Page  504 

A  general  Authority  to  a  Biiliff 
to  receive  Rents,  and  to  make 
Demand  of  them,  and  to  make 
Entry,  is  notfufficientto  autho- 
rize him  to  take  Advantage, 
and  make  Demand  of  a  Rent 
accrued  due  after  the  Autho- 
rity given  ;  for  it  is  a  new 
Right  attached,  and  there 
ought  to  be  a  fpecial  Autho- 
rity for  this  Purpofe.  413 

An  Aw.ird  that  he  fhall  pay  fo 
much  as  fuch  Land  is  wortli, 
void,  24S 

The  Condition  of  a  Bond  for 
Performance  oFan  Award  was, 
//  the  Defendant  ex  parte  2). 
iliall  ftand,  (j-c.  upon  AW  tid 
arbitrement  pleaded,  thePlaiii- 
tiff  replies  and  iliews  the  A- 
ward,  (jc.  and  that  the  Plain- 
tiff and  Defendant  ex  parte  T). 
fhall  feal  a  Rcleafc  to  the  Ufe 
of  each  other,  of  all  Adtions, 
(jc.  touching  the  Account  a- 
forefaid  j  and  adjudged  for  the 
Defendant,   for  the  Award  is 

not 
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not  mutual,  and  nothing  is  to 
be  made  to  T).  for  the  Relcafc 
is  to   the  Ufe  of  each  other. 

Tcige  6-] 9 


"Bail. 

np  HE  Court  of  R. S.  refufcd 

JL     to  bail  Lord  T)a7ihy-,  who 

upon  an  Impeachment  wascom- 

mitted  by  the  Houfc  of  Lords. 

Where  a  Party  is  committed  by 
Order  of  the  Houfe  of  Lords, 
upon  a  Prorogation  he  may  be 
bailed.  Ibid. 

Said,  that  no  Man  can  demand 
de  yire  to  be  bailed  in  cafe  of 
High  Treafon,  and  that  in 
Murder,  to  bail  or  not,  is  dif- 
cretionary.  Ibid. 

A  Scire  facias  may  be  brought 
againft  the  Survivor  of  two 
Bail,  being  upon  a  Recogni- 
zance ;  othcrwife  upon  a  Judg- 
ment, for  there  it  is  joint.  1 00 

After  Judgment  in  a  Scire  facias 
againft  the  Bail,  the  Court  will 
not  fet  afide  the  Judgment, 
becaufe  the  Principal  is  com- 
mitted in  Execution  ;  but  this 
fhould  have  been  pleaded  upon 
the  Scire  facias.  120 

Upon  the  Removal  of  a  Caufe 
by  Habeas  Corpus,  the  Bail  in 
the  Inferior  Court  are  dif- 
chargcd.  245 

Where  the  Warrant  of  Commit- 
ment did  cxprcfs  it  to  be  for 
aiding  and  alMing  Sir  J.  M. 


who  was  charged  with  High 
Treafon  toefcape;  yet  becaufe 
it  did  not  cxprcfs  the  Species 
of  Treafon,  for  which  Sir 
y.  M.  was  charged  ;  it  was 
held  not  good  j  and  for  this 
Reafon  the  Parties  committed 
were  bailed.   'Page  ^96,  597, 

598,  599 

25anfinipt. 

Being  the  King's  Servant,  and  fo 
under  Protedion  of  Parlia- 
ment, excufes  Bankruptcy  after 
an  Arreft.  21 

Money  paid  for  placing  out  a 
Son  an  Apprentice,  after  an  Acf 
of  Bankruptcy,  Jeeweth  7iot  to 
be  affignable  by  the  Commif- 
fioners.  2  2 

Sale  by  CommilTioners  of  Bank- 
rupt of  Lands,  void,  if  not  by 
Deed  enrolled  ;  and  in  this 
Cafe  the  Inrolment  ilia  11  not 
relate.  3  o 

Upon  a  Contrad  where  there  is 
f^uid  pro  qjio,  an  Adt  of  Bank- 
ruptcy fhall  not  over-reach  it. 

149 

One  arrefted  puts  in  Bail,  and 
does  not  pay  the  Money  within 
fix  Months  i  if  he  becomes  a 
Bankrupt,  the  Bankrupty  iliall 
not  relate  to  the  Time  of  the 
Arreft  ;  but  he  fliall  be  adjudg- 
ed a  Bankrupt  after  the  fix 
Months  only.  270 

The  Buying  of  Vidtuals  for  the 
Navy,  though  he  fells  the  Sur- 
plufage  to  others,  will  not 
make  a  Man  liable  to  the 
Statutes  of  Bankrupt,  becaufe 

it 
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it  is  a  Contrad  for  a  particu- 
lar Purpofe.  T^age  292 

A  Schoolmafter  not  within  the 
Statutes  of  Bankrupts.      Ibid. 

A  Shoemaker  is  within  the  Sta- 
tutes of  Bankrupts.  Ibid. 

Being  Partner  of  a  Ship,  unlefs 
it  be  found  that  he  traded, 
will  not  make  a  Man  a  Tra- 
der, nor  Employing  a  Sum  by 
way  of  Venture  in  Trade.  293 

"BatUff. 

He  that  juftifies  in  Trcfpafs  for 
taking  a  Diftrefs  as  Bailiff,  for 
Breach  of  a  By-law,  ought  to 
fhcw  that  he  had  a  Precept 
for  fo  doing,  becaufe  he  can- 
not do  it  ex  officio^  any  more 
than  a  Sheriff  can  execute  a 
Judgment  without  a  Writ.  5  87 

Difference  between  Juftifymg  in 
Trefpafs  and  in  Avowry.  Ibid. 

Tdav.  Vide  pieatiinj. 

Plaintiff  brought  an  Adion  of 
Trefpafs  againft  the  Defen- 
dant ;  the  Vcrdid  and  Judg- 
ment was  for  the  Defendant ; 
and  after  the  Plaintiff  brought 
Trover  for  the  fanle  Caufe  j 
and  upon  Plea  in  Bar  and  De- 
murrer, held  that  the  Plaintiff 
was  not  barred  to  bring  Trover. 

An  Eftoppcl  pleaded  in  Bar,  that 
is  upon  Record,  and  the  Con- 
clufion  being.  Judgment  /i  ac- 
tiojieju  pradiU.  &c.  good.   49 

Where  the  Plaintiff  is  barred  in 
one  Adion,  he  fliall  be  barred 


in    another  ;   and   where  not« 
5P^^^48,49,  57' 

75&xon  anU  jfcme. 

Baron  and  Feme  levy  a  Fine  of 
the  Wife's  Land,  and  the  Wife 
alone  declares  the  Ufesj  fucli 
Declaration  is  void,  except  an 
exprefs  Affent  of  the  Husband 
is  proved.  275 

Debt  upon  a  Bondj  the  Defen- 
dant after  Oyer  pleads  the  Sta- 
tute of  Ufury,  and  it  appeared 
to  be  an  ufurious  Contract 
made  by  the  W'ife  ;  and  ruled 
to  be  an  ufurious  Contrad  by 
the  Husband,  fuflficient  to  dis- 
charge and  avoid  the  Obliga- 
tion cimliter.,  though  not  fuf- 
ficient  to  charge  the  Husband 
crimijialiter.  348 

If  a  Tradefman  having  Notice 
of  a  Difference  between  a 
Man  and  his  Wife^  fells  the 
Wife  Goods  only  to  enable 
her  to  ruin  her  Husband,  there 
the  Husband  flial  1  not  be  charge- 
able ;  but  if  the  Tradefman 
deliver  the  Goods  as  fit  for  the 
Wife,  upon  the  Credit  of  the 
Husband,  without  Notice  of  a 
Difference  between  them,  the 
Husband  fliall  be  charged  ;  if 
a  Tradefman  be  not  privy  to 
fuch  Differences,  yet  if  the 
Goods  be  not  fuitable  to  the 
Qiiality  of  the  Wife,  the  Hus- 
band is  not  chargeable  ;  or  if 
Part  only  be  fuitable,  he  fliall 
be  charged  only  for  that  Part : 
After  a  publick  Trial,  the  Hus- 
band fliall  not  be  chargeable, 
D  for 
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for  this  is  Notice  fufficient  of 

•  the   Difference  between    Man 

and  Wife.  'Pa^e  349 

A  Bill  of  Exceptions  lies  in  the 
Court  of  King's  Bench.        336 

25iU  of  Crclmngc. 

//.  draws  a  Bill  of  Exchange  up- 
on 'P.  payable  to  ^S".  who  en- 
dorfes  it  to  A.  who  endorfes  it 
to  C'  C.  brings  his  Aiftion  a- 
gainft  H.  and  had  Judgment ; 
and  afte'.;  he  brings  his  Aftion 
againlt  S.  who- pleads  the  Judg- 
ment againft  //.  in  Bar  of  this 
Adion  ;  cmd  adjudged  a  good 
Plea,  for  by  fuing  of  the 
Drawer,  he  has  waived  his  Li- 
berty of  fuing  A.  and  ^S".  for  if 
he  may  fue  S.  then  S.  may  fue 
M.  and  fo  H.  be  doubly  charged. 

In  an  Adion  f//r  Ccife  upon  the 
Cuftom  of  Merchants  in  Bills 
of  Exchange,  the  Cuftom  was 
laid,  that  if  a  Merchant  or  an- 
other Man  draw  a  Bill  upon 
a  Merchant,  or  another  Man 
having  Commerce,  (jx.  ad- 
judged that  the  Cuftom  is  laid 
too  general  -,  it  fliould  be  more 
confined   to  Place  or  Pcrfons. 

265 

C.  drew  a  Bill  of  Exchange  upon 
N.  in  Oporto^  for  1000  Mille 
ReeSy  Jng?ifl  6.  payable  thirty 
Days  after  Sight :  Auguft  1 4. 
the  King  of  Portugal  leffens 
the  Value  of  the  yiilk  Rees 


20/.  per  Ce?it,  Adjudged^  that 
the  Bill  ought  to  be  paid  ac- 
cording to  the  anticnt  Value, 
for  the  King  of  Portugal  may 
not  alter  the  Property  of  a 
Subject  of  Erigkmd.  Page  272 

Proteft  of  a  Bill  of  Exchange  is 
prima  facie  an  Evidence  of 
Non-acceptance,  and  fufficicnt 
to  put  the  Proof  on  the  other 
Side.  Ibid. 

Adion  fur  Cafe  upon  a  Bill  of 
Exchange,  payable  to  J.  S.  or 
Bearer  i  and  a  Cuftom  alledged, 
that  fuch  Bill  is  aftignable,  and 
that  the  Endorfee  may  have 
an  Adion  ^  to  which  it  was 
demurred  ^  and  adjudged  for 
the  Plaintiff,  infomuch  that 
the  Cuftom  was  alledged  j 
which  being  confeffed  by  the 
Demurrer,  the  Court  muft  take  . 
it  to  be  fo.  332,  345 

An  Indebitatus  aJfuMpfit  does  not 
lie  upon  a  Bill  of  Exchange. 

346 

Every  Bill  is  extant,  till  there 
has  been  a  Satisfaction  upon  it; 
and  the  Drawer  is  liable,  and 
fo  are  all  the  Endorfers.  410 
Sec  there  fome  good  Diftinc- 
tions  relating  to  Bills  of  Ex- 
change. 

The  Party  has  a  Liberty  to  bring 
his  Aiftion  againft  any  of  the 
Indorfers  of  a  Bill  of  Exchange, 
if  it  be  not  paid  by  the  Ac- 
ceptor. 343 

:i5ottomr^ 

If  a  Ship  deviates  in  her  Voyage, 
and  is  after  loft,  the  Plaintiff' 

who 
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who  had  lent  Money  upon  her 
Hull,  iliall  recover.  "Page  153 

Corporations  are  rateable  with 
the  County,  towards  the  Re- 
pair of  publick  Bridges.       254 

^V4atDSf.    Vide  jdOlltiOlt. 

If  a  Man  comes  into  a  Corpora- 
tion, he  ought  to  take  Notice 
of  their  By-laws,  at  his  Peril. 

350 

By-laws  in  the  City  of  London^ 
where  good  and  binding,  and 
where  void.  11^  t-o  384 


Carrier. 

A  Carrier  is   bound  to   carry 
Goods,  as  much  as  an  Inn- 
keeper to  receive  Guefts.    279 

Certiorari* 

A  Replevin  by  Plaint  in  the  She- 
rift's  Court  of  LoTidoJZ,  and 
Pledges  de  Retorn  hahend- 
there  found  ,■  this  was  moved 
into  the  Mayor's  Court,  and 
after  into  the  King's  Bench  by 
Certiorari,  and  after  Oyer  the 
Party  declared  in  R.  'B.  and  a 
Return  awarded ;  and  upon 
Elo/igat'  returned.  Scire  facias- 
went  againfl:  the  Pledges  in  the 
Sheriff's  Court  ;  and  to  this  it 
was  demurred  ;  and  adjudged 


that  the  Pledges  in  the  Inferior 
Court  are  not  difcharged  by 
the  Removal  of  the  Caufe  by 
Certiorari ;  for  by  a  Certiorari 
the  Record  ctim  ouuiihus  ca 
tangent'  is  removed.  Tage  ^44 
Concerning  Certiorari  s  returna- 
ble into  Chancery,  what  is  re- 
moved by  them,  and  whether 
they  be  a  Snperfedeas  ;  and 
the  Difference  between  fuch 
Certiorarfs  and  Writs  of  Er- 
ror, as  to  their  being  a  Super- 
fedeas  to  the  Judges,  to  whom 
fuch   Writs  are  direfted.   419 

to  422 

CliaUengc. 

In  an  Information  the  King  chaN 
Icnges  a  Juror,  and  the  Party 
touts  peravail,  he  muft  iliew 
Caufe  immediately,  but  the 
King  is  not  bound  to  iliew 
Caufe  till  all  the  Panel  be 
perufed  ^  but  he  muft  fhcw 
Caufe  before  the  Jurors  be 
drawn,  and  cannot  challenge 
peremptorily.  8i 

Want  of  Freehold  no  Challenge 
to  the  Polls  in  a  City,  which 
is  a  County  within  it  felf.    91 

If  upon  a  Challenge  the  other 
Side  demur,  and  the  Judge  o- 
ver-rule  it,  'tis  entred  upon  tlie 
Original  Record  ;  if  at  Niji 
pritis  upon  the  'Pojiea  j  if  the 
Judge  over- rule  the  Challenge 
upon  Debate  without  a  De- 
murrer, then  'tis  proper  for  a 
Bill  of  Exceptions.  i  o  i 

Challenge  to  the  Avniy.  quia  n///- 
h   viilite     in    codeju    panello 

ex- 
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exifte7it.rctj/r?iat.  ill;  it  ought 
to  be  averred,  that  J.  S.  and 
J.  N'  returned  upon  the  Pa- 
nel arc  not  Knights ;  then  it 
might  be  tried.  'page  229 


Ci^ancerp. 


The  Father  being  fick,  a  Tradef- 
man  fold  Goods  to  the  Son 
worth  400  /.  and  the  Son  gave 
a  Judgment  for  1600 1,  defea- 
fanced  to  pay  800  /,  within 
forty  Days  after  his  Father's 
Death  j  the  Father  dies  within 
a  Year,  the  Son  relieved  in  E- 
quity  ;  othervvife  if  the  Father 
had  been  in  pcrfedl  Health, 
though  he  had  died  quickly 
after.  107 

A  Devife  of  500/.  to  his  Niece, 
ivhef!  JJoe  attains  the  Age  of 
T'iXenty-one^  or  Jloall  marr)\ 
a'hich  JJjall  frfi  happen^  to  be 
paid  her  with  Interefl  ;  this 
decreed  to  be  a  prefent  Inte- 
refl. 148 

A  Releafe  being  given  without 
examining  the  Particulars  of 
the  Account ;  the  Party  was 
relieved  againft  it.  Ibid. 

A  Releafe  obtained  by  a  Guar- 
dian from  an  Infant,  as  foon 
as  he  comes  of  Age,  it  is  not 
unfair.  Ibid. 

A  Faftor  fmugglcd  Foreign  Cu- 
ftoms,  yet  brought  them  as 
paid  upon  Account  j  Chancery 
would  not  relieve.  149 

An  Injunction  was  granted  to  the 
Ecclcliaftical  Court,  bccaufe 
the  reft  of  the  perfonal  Eftatc 


was  in  Qucftion  in  Chancery. 

'Page  2hj 
Chancery  will  not  make  a  De- 
cree for  a  Portion,  without  ha- 
ving a  fitting  Settlement  made, 
and'fuitablc  to  the  Portion  to 
be  received.  288 

Ctiartcr. 

A  Form  of  elcaing  Officers  in  a 
Corporation,  being  prefcribed 
by  an  antient  Charter,  and  a 
new  Form  appointed  by  a  new 
Charter  ;  tho'  the  new  Char- 
ter of  it  felf,  cannot  alter  the 
Manner  of  Eledion  vefted  and 
fettled  by  the  former  Charter, 
yet  by  Confent  and  Acceptance 
of  fuch  new  Charter,  and  act- 
ing under  it,  [which  will  be 
an"  Evidence  of  the  Confent 
and  Acceptance]  the  Manner 
of  Election  may  be  altered  ac- 
cording to  the  new  Charter. 
574>  575,  57^>  577 

Claim. 

The  CommiflTion  of  Claims,  a 
CommilTion  of  Oyer  and  De- 
terminer ,  the  Petitions  and 
Claims,  are  in  Law  French, 
and  recorded  and  entred  up  in 
Latin^  upon  Rolls  kept  in  the 
Chancery.  2  5 1 

There  was  a  Court  before  the 
Houfe,  and  at  the  Gate  of  the 
Houfe,  the  Heir  faid  to  the 
Tenant,  that  he  was  Heir  of 
the  Houfe  and  Land  which  he 
held,  and  forbad  him  to  pay 
more  Rent  to  the  Defendant, 

&  eo 
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(J'  eoifijfaute  cnter'd  theHoufe: 
Adjudged  to  be  a  fufficient 
Claim.  'Page  412 

Coin. 

A  Bond  entred  into  for  the  Pay- 
ment of  100  Guineas  5  Debt 
brought  upon  it  j  and  the  Plain- 
tiff declares,  that  the  Defen- 
dant became  bound  to  him  i^i 
Centum  nuinmis  anreis  vocat. 
Guineas  attingent.  ad  oalorevi 
107/.  IOJ-.  whether  this  be  a 
Variance  between  the  Count 
and  the  Bond.  572 

Where  Current  Coin  of  the  King- 
dom, there  the  Thing  it  felf 
ought  to  be  demanded,  and  not 
the  Value,  and  the  Count  ought 
to  be  in  the  Dehct  (j  Tietinet^ 
but  where  a  Foreign  Coin  is 
demanded,  there  it  ought  to 
be  in  the  'Detinet,  and  the 
Plaintiff  may  count  to  the  Va- 
lue. 573 

The  legal  Value  of  Coin  is 
that  which  it  is  coined  for,  and 
not  what  it  paffes  for  by  Con- 
fent.  Ibid. 

Conegeis* 

Colleges  are  Lay  Corporations. 

494 
Head  of  a  College  cannot  main- 
tain an  Altize  for  his  Keadfliip; 
he  hath  no  folc  Seifin  i  he  has 
not  a  Title  to  the  Revenues 
or  any  Part,  till  they  are  di- 
vided by  Confent,  and  then 
he  has  Property  in  them  in  his 


Natural,  and  not  in  his  corpo- 
rate Capacity.  'Page  488 

Commitment, 

Commitment  by  a  Secretary  ot 
State  qua  talis,  good.  55165  ^^-j, 
,     ,  598 

Whether  a  Commitment  for  Fe- 
lony or  Treafon,  to  the  Tozver, 
Nezv-Prifon,  or  to  the  Cufto- 
dy  of  a  Meifenger,  be  fuch  a 
lawful  Commitment,  that  an 
Efcape  from  thence  would  be 
Felony  or  Treafon.  599 

Commitment  to  a  Meffenger  faid 
by  Holt  Chief  Jrijiice  to  be  ir- 
regular, though  not  void  ,•  and 
that  he  did  not  approve  of  fuch 
Commitments,  except  for  a 
fhort  Time,  in  order  that  the 
Prifoner  might  be  examined, 
which  might  be  for  his  Bene- 
fit ;  for  there  might  appear 
Reafon  not   to  commit  him. 

Ibid. 

Common, 

Prefcription  for  Common  appur- 
tenant i  the  Defendant  traverfes 
that  they  were  the  Cattle  of 
the  Plaintiff  levant  and  cou- 
chant  upon,  (^c.  the  Traverfc 
adjudged  good  upon  a  Demur- 
rer, for  not  only  the  Levancy 
and  Couchancy  is  the  Meafure 
of  this  Common,  but  the  Pro- 
perty of  the  Party   likewife. 

137 

Plaintiff  declares,   that  he  was 

polTelfed  of  a  Tenement  and  a 

Piece   of  Land,   to  which  he 

E  ought 
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ought  to  have  Common  for  his 
Bcafts  levant  and  couchant  up- 
on his  Tenement  in,  &c.  and 
that  the  Defendant  had  cntred 
and  made  divers  Holes  in  the 
Acres,  and  ftored  them    with 
Conies,  fo  that,  dc    the  De- 
fendant demurred  to  the  De- 
claration ;   Judgment  for  the 
Plaintiff  in  C  B.  and  a  Writ 
of  Error  brought,  and    Error 
afligned,  that  the  Plaintiff  had 
not   entitled  himfelf   to   this 
Common,  but  only  faid  po\- 
fe(fiofiat.  (J  habere  dehiit  -,  but 
the  Aftion  adjudged  to  be  well 
brought,  it  not  appearing  that 
the  Defendant  was   in  PofTef- 
fion,  but  only  a  Tort-Feafor. 

Tnge  621 

ConDitJon. 


Condition  of  a  Bond  was.  If  the 
Ship  be  hiudered  by  Strefs  of 
Weather^  or  Leekage^  fo  that 
fhe  return  not ;  the  Ship  is 
drowned ;  this  was  held  a  Hin- 
derance  within  the  Words  of 
the  Condition.  3 

Mr.  B.  devifes  to  his  Daughters 
Q.  and  F.  20000  /.  a-piece,  to 
be  paid  at  their  refpedive  Ages 
of  Twenty-five  Years,  or  Days 
of  Marriage,  fo  as  fuch  Mar- 
riage  be   not   before   Sixteen , 
aiid  fo    as  fuch  Marriage  be 
with  the  Co?ifent  of  the  Lady 
C.  Mrs.  B.  and  07ie  Lea,  or 
o?ie  of  them  ;  and  if  either  of 
viy  "I^aughtcrs  JJ^all  marry  0- 
therzvife,  then  fuch  ^Daughter 
flmll  have  only  loooo/.  vvith- 

4 


out  faying  what  fhall  become 
of  the  other   loooo/.  In  the 
Ijfe  of  Mr.  B.   there  was  a 
Treaty  of  Marriage  propofed 
between  F.  and  the  Lord  S- 
which  broke  off,  and  after  his 
Death   it  was  renewed  again, 
and  the   Marriage    had    with 
Confcnt,  but  before  F.  attain- 
ed her  Age  of  Sixteen  ;    and 
decreed  in  Chancery  that  the 
1 0000/.   was  not   forfeit,  for 
that  the  Confcnt  was  the  chief 
Thing,    which  was  had,  and 
the  Time  but  a  Circumftancc, 
which  had  been  difpenfed  with 
by  Mr.  B.  himfelf,  in  his  Trea- 
ty in  his  Life-time.    Page  2^6 
Upon  a  Writ  of  Error  upon  a 
Judgment  in   the  Grand  Scf- 
(ions  in  Wales,  the  Cafe  was, 
T.  having  three  Daughters,  de- 
vifes the  Manor  of  2).  to  Jane, 
and  her  Heirs  for  ever  :  Pro- 
mded  that  floe  marry  my  Ne- 
phew T.  at  or  before  (toe  attain 
the  Age  of  Twenty-o?ie  Tears ; 
and  if  flie  refnfe  to  fuarry  my 
faid  Nephew  T.  or  be  married 
to  any  other  before  floe  attain 
the  Age  of  T^wenty-oTie,  then 
he   devifes  D.    to  his  fecond 
daughter  Mary  and  her  Heirs ; 
and  he  devifes  his  other  Manors 
to  his  other  Daughters,  with 
the  like  Limitations,-  and  then 
follows  this  Claufe :  'Provided 
and  my  Will  is,  that  if  fiei- 
ther  of  my   faid   T>aughttrs 
fliall  be  married  to    my  faid 
Nephew,  before  their  refpeaive 
J^es  of  Twenty-one,    then  I 
devife  the  faid  EJiate  of  D. 

and 
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and  S.  to  my  Wife^  and  five 
other  T'rnfleeSy  and  they  to 
fell  and  difpofe  (f  the  Jhue, 
&c.  the  Judgment  was  affirm- 
ed i  for  the  Will  is,  if  /fane 
and  Maty  do  not  marry  T.  be- 
fore their  Age  of  Twenty-one, 
that  then  the  Truftccs  may 
fell ;  and  therefore  no  Intcreft 
is  given  to  the  Truftces,  till 
their  Age  of  Twenty-one  j  and 
it  appears  by  the  Vcrdid,  that 
jfane  was  not  Twenty-one,  at 
the  Time  of  the  Ejcdment 
brought.  ?/i!^^  301,319 

Confent. 

Confcnt  of  the  Parties  cannot  al- 
ter the  Law ;  but  if  fuch  Con- 
fcnt appear  upon  Record,  it 
is  no  Error.  118 

Confpiracp. 

whether  Adioo  of  Confpiracy 
for  caufing  the  Plaintiff  to  be 
endidcd,  be  local  or  tranfitory. 

44 

Condablc. 

Where  a  Conftable  adls  in  Obe- 
dience to  a  W^arrant  of  a  Ju- 
ftice  of  Peace,  upon  the  Face 
of  which  Warrant  it  appears 
that  the  Juftice  did  not  convid 
the  Offender  againft  whom  it 
iftucd,  within  the  Time  limit- 
ed by  the  Statute  upon  which 
he  is  convided  j  whether  he 
fliall  be  chargeable  in  Tref- 
pafs  for  a  Biftrefs  taken  by  him 


according    to    fuch    W^irranr. 
'Page  4.^5,  566  to  $69 

ContmuanDo.    See  Crefpaf^. 

Trelpafs  for  digging  up  Ports, 
breaking  his  Clofe,  and  carry- 
ing away  thePofts,  &c.  CoJitinn- 
a7ido^  (jc.  the  Cojitimnmdo  ill 
upon  a  Demurrer  ;  but  after  a 
Verdict  good  by  Reference.  42 

In  Trelpafs  with  a  Cout'uiuando j 
the  Party  is  not  obliged  to 
prove  the  precifeTimealledgcd 
in  the  (Jontinnarido,  but  he 
ought  to  prove  a  Trefpafs  at 
fome  Time  within  the  Time 
allcdgedjbut  he  may  waive  the 
Continuando-,  and  give  the  fin- 
glc  Trefpafs  in  Evidence.  641 

Coutinuance«J» 

The  conftant  Pradice  on  the 
Crown-Side,  is  to  enter  Conti- 
nuances only  for  them  who  ap- 
pear. 1 1 8 

Where  an  A<ft  of  Parliament  aids 
the  Difcontinuance  of  the 
Term  ,•  yet  when  the  Term  is 
continued  by  the  Statute,  the 
Party  ought  to  enter  up  his 
Continuances  j  and  for  Default 
of  it,  his  Action  is  difconti- 
nucd.  571 

Contumacy. 

Ading  upon  a  Miftakc,  or  rcfu- 
fing  to  obey  a  legal  Power  in 
a  dubious  Point,  (aid  arguendo 
not  to  be  Contumacy.    5  i  o, 

511 

Com 
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Contirtion. 

Exception  to  a  Convidion  upon 
the  Statue  of  Will  &  Mar. 
for  keeping  of  a  Warehoufe 
for  Low  Wines,  (jc.  becaufe 
in  E^/^liJIj,  not  allowed.  'Page 

562 

Whether  though  it  do  not  appear 
by  the  Conviction,  that  the 
Party  convided  was  fuch  an 
Otf.nder  as  the  Statute  de- 
fcribes ;  yet  he  being  convicted 
of  offending  againft  the  Form 
of  the  Statute,  it  fhall  be  in- 
tenJed  that  he  was  fuch  an 
Offender,    and   the  Convidion 

Kr>    fTl■^.-v^^  Ibid. 


DC  good. 


Conbetanccjs. 

where  an  Ail  is  imperfccl,  and 
is  to  receive  its  Perfection  from 
a  fubfequent  Ad,  there  of  Ne- 
ccflity  they  muft  be  taken  as 
one  entire  Conveyance ;  but 
when  the  firft  Ad  is  fuflficiL-nt 
to  pafs  an  Eftate,  the  Law 
will  not  expcd  a  future  Ad, 
though  to  fome  collateral  Pur- 
pofes  it  would  pafs  it  ftronger. 

186 

where  many  Ads  are  done,  fom.c 
fornier,  and  fome  later,  and 
all  fufficient,  between  the  Par- 
ties they  fhall  be  looked  upon 
as  one  Conveyance ;  but  as  to 
the  Intereft  of  a  Stranger,  and 
for  his  Advantage,  they  fhall 
be  confidcred  apart.  Ibid. 


J.  Tenant  of  a  Copyhold    for 
Life,  Remainder  to  ^.  to  con\- 
mcnce  after  the  Death,  Surn^i- 
dcr.  Forfeiture  or   other  De- 
termination of  the  Eftate  of  y-/. 
J.  is  attainted  of  Felony  and 
pardoned,  S.  enters  j  whether 
his  Entry  be  lawful.     PngeS. 
Copyhold  not  forfeited  by  Felo- 
ny without  Cuftom.  Ibid. 
whether  the  Copyholders  Eftate 
be  vefted  in  the  Lord  by  For- 
feiture without  Entry.  9 
J.  feifed  of  a  Copyhold  for  Life, 
Remainder  to  B.  the  Lord  of 
the  Manor  is  dilfeifed  :  J,  con- 
tinues in  Poifcirion,  and  B.  li- 
ving, J.  furrcndeis  to  the  Dif- 
feifor ;   the  DiiTcifee  re-enters, 
the  Eltatc  of  S.  was  not  well 
furrendred,  but  he  fhall  have 
it  againft  his  own  Ad.           28 
Mortgagor    furrcnders   into   the 
Hands  of  two  cuftomary  Te- 
nants, to  the  Ufe  of  the  Mort- 
gagee,  upon  Condition   to  be 
void,  if  the  Money  be  paid  at 
fuch  a  Day,  and  to  avoid  the 
Lord's    Fine,     this    Surrender 
was  not  prcfented  at  tlie  next 
Court  i   but  after  the   Court 
was  over,  a  new  Prefentmcnt 
was  made  ;    the  Lord  inlifted 
upon  this  Non-prcfcntment  as 
a  Forfeiture,   and  Relief  de- 
nied in  Equity.                    142 
Copyholds  are  within  the  Statute 
of  ^2  He^/.  8.  and  in  all  Cafes 
of  general  Statutes,  Copyholds 

{[mil 
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(hall  be  within   the  Statutes, 

.  except  a  Prejudice  accrue  to 
the  Lord,  or  there  be  an  Alte- 
ration of  the  Cuftom.  '^Page29'] 

Copyholds  arc  within  the  Statute 
of  Sewers  to  be  taxed,  but  not 
to  be  fold.  Ihid. 

A  Copyholder  of  a  Manor,  within 
which  was  the  Cuftom  of  Free 
Bench,  furrenders  his  Eftate, 
and  dies  ;  the  Wife  enters,  and 
after  the  Surrender  is  prelcnt- 
ed,  and  the  Surrcndree  admit- 
ed  ;  and  adjudged  upon  a  fpc- 
cial  Verdict,  that  the  Admit- 
tance of  the  Surrendice   had 

,  defeated  the  Eftate  of  the 
Wife,  for  the  Title  of  the  Wife 
commences  upon  the  Death  of 
her  Husband,  and  not  like  to 
the  Cafe  of  Dower.  406 

Declaration  in  Ejedment  brought 
by  a  Coiporation,  was  by  Con- 
fent  in  the  Baptifmal  and  Sur- 
name, as  well  as  Corporate 
Name  of  the  Head  -,  leaft  if  it 
had  been  in  the  corporate 
Name  only,  upon  the  Confef- 
lion  of  Leafe,  Entry  and  Ou- 
fter,  it  fhould  have  been  in- 
.tendcd  an  AdmiiTion  that  he 
was  lawful  Head.  2 

In  a  Qtto  Warranto  againft  the 
Mayor  and  Citizens  of  Cbeftcr, 
there  was  a  Warrant  of  At- 
torney under  the  Seal  of  the 
Mayor  to  appear  j  Ojure^  whe- 
ther it  fhould  not  have  been 
under    the  Corporation    Seal. 

154 


^lare  I?//p edit, during  the  Vacan- 
cy, is  at  Common  Lawj  when 
the  Church  is  full,  it  is  upon 
the  Statute  ;  in  the  firft  Cafe 
there  lliall  be  Cofts^  in  the  laft 
not.  Tage  2$ 

Where  a  Statute  gives  a  Penalty 
to  the  Party  grieved,  to  be  re- 
covered by  Adion,  (JC'  this  is 
a  Duty  vefted  before  the  Ac- 
tion brought,  and  Cofts  fliall 
be  given  for  the  Delay  ;  but  in 
cafe  of  an  Inf^ormation,  or 
A*5tion  popular,  then  the  Par- 
ty is  not  entitled  to  the  Money 
before  the  Inlbrmation  j  and 
therefore  he  cannot  demand  it. 

363,367 

Where  a  new  Statute  gives  treble 
Damages  and  Coils,  the  Cofts 
fhall  be  treble.  55^- 

In  an  Adion  of  Debt,  Damages 
may  be  encreafed  by  the  Court 
under  the  Head  of  Cofts,  where 
they  fee  Caufe ;  and  in  what 
Manner  it  may  be  done  againft 
an  Executor  ;  but  after  Judg- 
ment cntred,  an  Application 
for  that    Purpofe  is  too  late. 

561 

In  Trefpafs  where  the  Defendant 
does  not  ini'ift  upon  the  Right, 
but  pleads  not  guilty  ;  whether 
the  Plaintiff  iliall  have  full 
Cofts  J  ^//^rt'.  If  there  be  an 
Jfportavlt.  though  not  out  of 
the  Prcmiffes,  full  Cofts  fliall 
fliall  be  given.  666 


F 
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Cot)fiiant, 

The  Covenant  between  Joint 
Fiirmci's  of  the  Revenue  being 
Separatim  &  rejpeUim-,  and 
not  Qonjunclim^  may  an  AcHion 
of  Covenant  be  brought  by 
one  againft  the  reft  jointly  ^ 
(hitcre.  Tas^e  6 

The  Covenant  not  being  for  Pay- 
ment to  the  A(fignee,  can  the 
AfTignee  maintain  an  Adtion  of 
Covenant  ?  Ibid. 

A  Share  in  the  Eaji-India  Com- 
pauy,  faid  per  Majimrd  not 
to  be  afTignable,  but  by  way 
of  Covenant.  7 

Though  the  Covenantor  performs 
the  Letter  of  the  Covenant, 
yet  if  he  does  any  A6t  to  de- 
feat the  Intent  or  Ufe  of  the 
Covenant,   he    is  guilty  of  a 


Breach. 


3?, 


40 


Upon  a  Feoflfment  Husband  and 
Wife  covenant,  that  they  are 
able  and  may  grant,  and  will 
make  further  Afl'urance,  if  re- 
queftcd  within  feven  Years;  the 
"VVife  was  an  Infant  at  the  Time 
of  the  Covenant,  and  dies 
within  feven  Years  -,  her  Non- 
age is  a  Breach  as  to  the  Abi- 
lity to  grant,  but  not  as  to  the 
Making  of  further  Allurance. 

Covenant  not  to  releafe  without 
the  Plaintiff's  Ccnfcnt ;  in  an 
Adion  he  ought  to  aver  the 
Releafe  was  without  his  Con- 
fen  t.  1 20 

Covenant  in  a  Leafe  to  repair 
pficdmiffa  from  the  Time  of 


the  Leafe,  to  the  Determina- 
tion of  it,  is  a  continuing  Co- 
venant, and  will  extend  to 
Buildings  crei5ted  after  the 
Leafe.  Page  i;i 

Covenant  for  Enjoyment  of 
Goods,  and  to  fave  harmlefs 
againft  S.  and  others  j  this  a 
particular  Covenant,  and  no 
Notice  recjuifite  ;  but  if  the 
Covenant  be  for  Enjoyment 
of  Lands,  there  ought  to  be  a 
Difturbance  upon  Title.      160 

Covenant  upon  a  Charter-party 
for  Freight  of  French  Goods^ 
the  Importation  of  which  is 
after  prohibited  by  Ad  of  Par- 
liament ;  Oiure^  whether  the 
Plaintiff  fhall  recover.         161 

Copyholder  in  Fee,  according  to 
the  Cuftom,  leafes  for  thirty-one 
Years  i  the  Leifee  covenants  to 
repair,  the  Leflbr  furrenders  to 
J.  S.  and  the  Leflce  alfo  fur- 
renders  to  J.  T).  of  which  the 
Lcfi'or  had  Notice  before  his 
Surrender,  and  accepted  the 
Rent  from  7-  "J^-  after  the 
Affignment,  j.  T).  fuffcrcd  the 
Tenement  to  be  in  Decay ; 
upon  which  J.  S.  brought  Co- 
venant againft  the  h'rft  Leflee, 
who  pleaded  the  AHignmcnt  to 
J.  2).  and  Notice  and  Accept- 
ance of  the  Rents  by  the  Lef- 
for,  before  his  Surrender  to 
7.  S.  upon  which  the  Plaintiff 
demurred  ,•  and  adjudged  that 
the  Aftion  well  lay,  for  if  Co- 
pyholders are  enabled  to  de- 
mife  by  Cuftom,  they  may  co- 
venant and  m.ake  Conditions 
for  Re-entries,  (^c.     '296^  305 

Leffee 


Contained  in  this  Book. 


Leftee  covenants  with  the  LelTor, 
his  Executors,  Adminiftrators 
and  Adigns :  Adjudged  that  an 
A«Sion  of  Covenant  was  main- 
tainable by  the  Heir.  'Page  305 

Covenant  to  enjoy,  free  and  clear 
from  all  Incumbrances,  (jc^ 
and  the  Plaintiff  afligns  for 
Breach,  that  64  /.  Rent  was 
arrear,  which  he  had  defired 
the  Defendant  to  pay,  and  he 
had  not  done  it,  or.  the  De- 
claration adjudged  to  be  ill, 
nt  'videt/ir,  because  the  Plain- 
tiff does  not  fiicvv  that  he  is 
damniHed.  397 

Action  of  Covenant  was  brought 
by  the  Herald  Painters,  (j  pro 
qiiolibet  &  fingvlis  eoram^  that 
they  fhould  bring  their  Work 
to  iuch  a  Place,  and  that  there 
fuch  Work  fhall  be  done,  Q-c. 
and  becaufe  one  of  the  Cove- 
nantors did  not  bring  his  Work 
to  the  Place  aforcfaid,  there 
to  be  worked,  the  others 
brought  this  Adion,  C5'^.  and 
the  Atlion  was  adpid^ed  to  be 
well  brought,  for  the  Aftion 
is  founded  upon  the  W^ork  not 
being  brought  to  the  Place  ap- 
pointed for  it ;  and  in  this 
Part  the  Covenant  is  joint, 
and  the  Intereft  joint.         401 


Court  cf  R.  B. 

The  Jury  find  a  Latitat  to  have 
been  taken  out  2 1  'Ja/i.  &c. 
tejie  28  JVbc.  this  Finding  fliall 
not  prejudice  ;  the  Courfe  of 
the  Court  being  to  take  out 


Writs  in   Vacation,   tefle   the 


Term  before. 


Tage 


The  Court  of  R.  2.  has  Power 
to  bail  in  all  Cafes  of  Trea- 
fon,  even  though  they  cannot 
try  the  Party  bailed.  163 

During  the  Sitting  of  the  Houfe 
of  Peers,  the  Power  of  the 
Court  of  R.  S.  is  fufpended 
as  to  Caufes  and  Pcrfons  be- 
fore them  ;  but  upon  DifTolu- 
tion  of  Parliament,  the  Power 
reforts    back    to    the    Court. 

Ibid. 

The  Praftice  of  the  Court,  the 
Law  of  the  Court,  from  which 
the  Judges  cannot  depart.  273 

JJfize  for  the  Office  of  Chief 
Clerk  of  the  King  in  R.  jS. 
ad  irrotulajid.  Pleas  before  the 
King,  (jc.  the  Demandant 
made  Title  by  a  Patent  grant- 
ed to,  f^c.  to  commence  after, 
dr.  but  adjr/dged  that  this 
Office  of  Enrolling  the  Pleas 
of  the  King  in  the  Court  of 
R.  B.  is  grantable  by  the  Chief 
Juftice  ;  and  that  the  Office 
meant  by  the  Statute  in  15 
Ed.  3.  is  the  Office  of  Corona- 
tor  Tiomini  Regis,  (jc.  tho' 
neither  this  Office  or  the  other 
be  precifely  within  the  Words 
of  the  Statute.         .  354 


Court  of  Crcljcquer. 

Court  of  Exchequer  may  hold 
Plea  of  an  Annuity  of  the 
Grant  of  the  King,  and  may 
compel  the  Treafurer  and 
Chamberlain  to  make  Pay- 
ment 
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ment  to  the  Grantee.  ^Page 
609,  610,  611 
Though  Writs  are  dircded  to  the 
Treafurer  and  Barons,  yet  the 
Treafurcr  hath  not  any  Jurif- 
didion  in  the  Court  ot  Pleas. 

610 
Monftra7is  de  droit  lies  only  in 
the  Chancery  or  Exchequer, 
except  in  a  fpecial  Cafe.  609 
Inftance  of  one  \n  R.  B.    611 
Though  the  Office  of  Receipt  be 
diftindt  from  the  Court  of  Ex- 
chequer,   the    Iflfiiing    out    of 
Money  may  be  in  the  Power 
of  the  Barons,  and  their  Judg- 
ment fliall  bind  the  Treafurcr. 
61 1,  612,  613. 
Rule  of  Law,  that  Money  in  the 
Excheqjier  neoer  returns  \    in 
what  Inftances  true.    614,  61^ 


Coartj!   Cccicfiallfcal. 
p?o|irl3ition. 


See 


The  Ecclefiaftical  Court  may 
prove  per  teftes  an  Original 
Will  of  Lands  of  any  Value  j 
but  then  after  Proof,  they  muft 
deliver  back  the  Original.   174 

Where  an  Ecclcliaftical  Court 
has  Original  Jurifdidion  of  a 
Caufc,  .yet  there  is  faid  to  be 
a  Ditfercnce  in  the  Cafe  of  an 
Ecclefiaftical  and  Lay  Perfon, 
ciz.  that  in  the  Cafe  of  the 
Firft,  their  Sentence  may  not 
be  examined  in  the  Temporal 
Court ;  in  that  of  the  other  it 
may  j   ^fare  tavien.    493  to 

498 

The  Ecclefiaftical  Court  cannot 
I 


proceed  to  puniili  a  Perfon  for 
a  Crime,  according  to  the  Ca- 
nons i  for  which  he  is  pardon- 
ed, or  at  Common  Law  ex- 
cufed,  Page  500,  501 


CiiSom. 

Cuftom  to  eled  a  Supernumerary 
Prebendary,     who    upon    the 
Death  of  tlie  next  Prebendary, 
is  to  be  admitted,  is  void.    45 
Adion  of  Trcfpafs  for  breaking 
the  Plaintiff's    Spcdacles  \     a 
Cuftom  pleaded,   that  if  any 
make,  and  expofe  to  Sale,  ill 
and  unferviceable  Goods  ;  that 
the  Chief  Officers  of  the  Com- 
pany have  ufcd  to  feife  them, 
and  carry  tliem  to  Guildhall^ 
and  impanel  a  Jury  ;   and  if 
they  find  them  ill,    to  break 
them  j  a  good  Cuftom.         5  5 
A  Cuftom   laid  forty  Years  and 
more,  may  be  Time   out   of 
Mind.  109 

In  Bar  of  the  Avowry  in  a  Re- 
plevin, a  Copyhold  pleaded, 
and  a  Cuftom  laid,  ^uod  qva- 
libet  perfona  qua  admijja  fo- 
ret,  dxc.  to  a  Copyhold,  fohe- 
rct  (J  fjfi  confmierwit  johere 
taiitam  dcnarior.  fuvnnam^ 
quant,  terras  ^'akhajit  per  an. 
tempore  advnffionls  j  to  which 
it  was  demurred ;  and  it  was 
adjudged  a  good  Cuftom,  and 
reducible  to  fufficicnt  Certain- 
ty i  but  for  the  Manner  of 
laying  the  Cuftom  i7i  futMO^ 
qttare.  251 

A  Cu- 


Contained  in  this  Book, 


A  Cuftom  to  take  two  Years 
Rent  upon  an  Admittance  to 
a  Copyhold,  good  ;  for  the 
Court-Rolls    flaew  the  Rent. 

Tagc  248 

If  the  Lord  upon  the  Admittance 
of  a  Copyholder,  demand  more 
for  a  Fine  than  he  ought,  he 
lliall  not  have  Judgment  for 
as  much  as  is  due,  and  be 
barred  for  the  Rcfidue  j  but  if 
he  has  entrcd,  his  Entry  is  tor- 
tious, and  he  fliall  make  his 
Demand  de  nofo.  249 

A  Cuftom  that  the  Tenants  of 
a  Manor  ought  to  chufe  a 
Beadle  to  collect  the  Amercia- 
ments, and  that  the  Tenants 
lliall  be  rcfponfible  for  him, 
is  a  good  Cuflom.  Ibid. 

A  Cuftom  to  forfeit  a  Copyhold 
for  Nonpayment  of  a  Fine, 
ought  to  be  alledgcd  i  for  it  is 
not  de  commniii  ]vre^  that  a 
Refufal  is  a  Forfeiture  j  for  in 
fome  Places  the  Lord  fliall 
fcize  tautnm  quo7ifqtie.        250 

In  Replevin  the  Defendant  makes 
Conulimce  as  Bailiff  to  R.  T". 
dec.  and  Hiews  a  Cuftom  with- 
in the  Manor,  for  the  Jury  to 
e\e&:  one  of  the  Rcfiants  to 
ferve  the  Office  of  Conftable 
for  a  Year  ;  and  faid  that  they 
eleded  fuch  a  one  to  be  Con- 
ftable for  the  Year  enfuing,  and 
to  take  the  Oath  under  the  Pe- 
nalty of  40  J-.  and  at  the  next 
Court  it  was  prcfcntcd,  that 
he  did  not  take  the  Oath,  and 
for  this  40/.  a  Diftrefs  was 
taken,  (jc.  the  Plaintiff  de- 
murred to  this  Avowry,  and 


for  the  Defed  of  a  Cuftom  to 
diftrain,  and  for  want  of  al- 
ledging  of  Notice,  the  Avow- 
ry was  held  to  be  ill.  Tage 

Indictment  for  not  taking  the 
Oath  of  a  Conftable,  being 
duly  clefted  by  the  Mayor, 
C^C'  fecmed  to  be  ill,  becaufe 
no  Cuftom  or  Prefcription  to 
chufe  was  alledged.  66p 


CuKom  of  tfte  Ctt^  of  London, 
anD  London. 

The  dead  Man's  Part  of  a  Citi- 
zen of  London^  who  dies  In- 
tcftate,  was  within  the  Cuftom, 
and  not  liable  to  a  Diftribu- 
bution  upon  the  Statute_,  be- 
fore I  'ifac.  2.         26,  27,  41 
By  Cuftom  in  the  City  of  Lon- 
don-, the  Lord  Mayor  is  Chan- 
cellor,   and  may  call   Caufes 
before  him,  out  of  the  Sheriff's 
Court,    and    rule   them    ac- 
cording to  Equity ;  thi.  Cuftom 
held  good  upon  a  fpecial  Re- 
turn of  it.  67 
Where  in  Lcjidon  one  Sheriff  is 
Party  in  Intereft,  the  Venire 
goes  to  the  other ;   and    the 
Court  takes    judicial    Notice 
how  many  Sheriffs  are  in  each 
County.                               105 
If  a  Writ  iftue  out  of  R,  S.  to 
the  Sheriff  of  Lo7ido?i,  'tis  Tlce- 
comitihus  i   if  to  the  Sheriff  of 
Middle fex^     'tis    Vicecomiti. 

105 
If  a  Plaint  be  levied  in  a  Coun- 
ter in  London^  and  an  Habeas 
G  Corpus 
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Corpus  is  brought,  'tis  returned 
by  that  Sherift,  in  vvhofe  Coun- 
ter the  Party  is  in  Cuftody, 
and  he  is  only  to  anfwer  if  he 
efcape.  ^Pa^e  105 

The  Aa  for  Reverfal  of  the 
Judgment  in  the  ^^m  JFar- 
ranto  brought  againft  tlio  City 
of  Loudon,  a  publick  Ad 
throughout.  294 

The  Plaintiff  declares  that  by  a 
Cuflom  within  Londo7i^  if  any 
gives  a  Bill  for  Payment  of  a 
Sum  of  Money,  &-c.  that  he 
fhall  be  bound,  cj^.  and  fhews 
a  Note,  in  which,  ^c.  the  De- 
fendant demurred  to  the  De- 
claration, and  the  Cuftom  was 
adjudged  to  be  ill,  and  not  like 
to  a  Cuftom  for  Bills  of  Ex- 
change i  for  there  it  ought  to 
be  prccifely  alledged  to  be  in- 
ter Commerciuj/i  hahentes.  398 

Prohibition  to  the  Court  of  Al- 
dermen, for  making  an  Order 
to  pull  down  the  Blinds,  which 
one  Citizen  had  ercded  to 
flop  up  the  Lights  of  another. 

600 

Court  of  Aldermen  have  neither 
Jurifdiftion  over  the  Lights, 
Gutters,  or  other  Eafements  in 
the  City  of  London^  either  by 
the  Common  Law,  or  by  the 
Statutes  for  rebuilding  the  Ci- 
ty. Ibid. 

The  Cuftom  of  the  City  of  Lon- 
don is,  that  there  ought  to  be 
Warning  given  for  the  Space 
of  half  a  Year,  when  the 
Houfe  is  of  fuch  a  Rent,  and 
by  the  Space  of  a  Quarter  of 
a  Year,  where  it  is  under  fuch 


a  Rentj  and  an  anticnt  Book 
in  French^  where  fuch  Cuftom 
was  rcgiftred,  was  produced 
and  allowed  to  prove  the  Cu- 
ftom i  but  whether  the  Cuftom 
gave  the  Party  an  Intereft,  or 
only  entitled  him  to  an   Ac- 


tion. 


^utsre. 


Tage  649 


WHERE  theOmifTion  of 
the  Jury  to  give  Damages 
iliall  be  fupplied  by  Writ  of  In- 
quiry, and  where  not.  595, 596. 

where  Writings  are  put  into  the 
Hands  of  a  Perfon,  in  the  way 
of  his  Profcftion  ■  if  he  is  un- 
der the  Control  of  the  Court, 
he  fhall  upon  Motion  be  ob- 
liged to  redeliver  all  the  Wri- 
tings, though  fome  of  them 
may  belong  to  him.  i 

Deed  before  Time  of  Memory 
concerning  private  Inheritances, 
and  not  any  Liberties  or 
Franchifes,  if  fupported  by 
Ujage  in  Tais.^  is  good,  and 
may  be  pleaded,  tho'  there 
has  been  no  Allowance  of  it 
in   'Eyre.  51,  239 

The  Court  of  i^.  B.  would  not 
order  the  Marfhal  to  bring  in 
his  Deeds,  whereby  it  might 
appear,  in  whom  the  Eftate  in 
the  Office  was,  and  thereby 
fubjcd  him  to  anfwer  for  the 

Default 
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Default   of  an    Inferior  j   but 
faid  they  might  go  into  Chan- 
cery. Ta%e  114 
Father  feifed  of  a  Rent-charge 
in  Fee,    in  Coniideration    of, 
CJ-c.  did  give  and  grant  this 
Rent  to  his  Son  5  and  in  Re- 
plevin the  Defendant  avowed, 
and  pleaded  this  Grant  in  the 
Words  of  the  Grant,  and  fhcws 
there  was  no  Enrolment  of  the 
Deed,   or  Attornment  to  the 
Grant,   to  which  was  a  De- 
murrer ;  and  in  C.  'B.  adjudg- 
ed for  the  Avowant,  the  Que- 
ftion  being  upon  a  general  De- 
murrer i    but     the    Court    of 
R.  B'  ftrongly  iucliued  to  re- 
verfe  the  Judgment,  for  every 
Deed  ought  to  be  pleaded  ac- 
cording   to    its    Operation  in 
Law,  and  not  according  to  the 
Words.               _  315 

If  Tenant  for  Life  grant  his  E- 
ftate  to  him  in  Reverlion,  and 
this  be  pleaded  as  a  Grant,  it 
is  ill  Pleading  ;  for  it  ought  to 
be  pleaded  as  a  Surrender,  ac- 
cording to  the  Operation  of 
Law.  3 1 5 

Deed  fet  forth  in  the  Pleadings, 
fhall  not  enure  according  to 
the  Words,  but  according  to 
the  Opei  ation  of  Law  upon  the 
Deed:  'Per  Holt  Chief  Juflice. 

570 

^declaration.  See  ^icatiinu* 

In  Trefpafs  Oi/eritur  qjwre  cnm^ 
(^c.  inllead  of  Pro  to  qtwd^ 
dfc.  not  good.  3  3 

He  who  prcfcribes  for   a  Pew, 


muft  ilicw  that  he  repaired  it, 
and  ought  to  fet  it  out  fo  in  his 
Declaration,  and  the  Manner 
of  Prefcribing  ought  not  to  be, 
as  being  feifed  of  a  Seat  apper- 
taining to  an  Houfe,  but  of  a 
Houfe,  to  which  a  Seat  is  ap- 
pertaining. 'Page  33,  34 
The  Plaintiff  declares  in  JJfinnp- 
jit  upon  a  Promife  to  deliver 
Pot-allies,  and  hath  not,   and 
farther  declares,  that  the  De- 
fendant knowing  the  faid  Pot- 
afhes  to  be  naught,  warranted 
them  to  be  good  and  vendible, 
(^c.  whether  upon  Demurrer 
this  be  good,  for  declaring  up- 
on two  Caufes  of  Aftion   of 
different  Natures,  the   one  in 
Affmnpfit^  the  other  founding 
in    Deceit  j   or    whether    the 
Warranty  here  be  not  in  the 
Nature  of  a  Contraft,  as  well 
as  the  Affnmffit.  66 
The  Plaintiff  cannot  join  Things 
of  feveral  Natures  in  one  Ac- 
tion, as  one  grounded  upon  a 
Right,  and  the  other  upon  a 
Tort,  efpecially  where  in  the 
refpcdive  Cafes,  there  are  fe- 
veral Proccffcs  J  but  qjidre  whe- 
ther it  would  not  be  good  af- 
ter a  Verdift.  67 
Adion    of    Debt    lies    for    the 
Charges  of  a  Party-wall,  and 
Exception  that  it  was  not  al- 
Icdged  in  the  Declaration,  that 
the  Defendant  had  built  upon 
the  Party-wall ;  non  allocatur  j 
but  the  Plaintiff  fetting  forth 
the  Statute  of  19  Car,  2.  for 
rebuilding  the  City  of  JLon- 
don,  and  omitting  to  fay  the 

Paity- 
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Party-wall  was  within  LoJi- 
doii  J  that  was  held  ill  upon  a 
Demurrer.  'Page  67 

Debt  brought  upon  a  Statute,  by 
which  the  Forfeiture  is  divided 
into  three  Parts,  one  to  the  King, 
one  to  the  Informer,  and  one 
to  the  Poor  of  the  Parifh  •■,  no 
Parifli  being  mentioned  in  the 
Declaration,  it  is  ill.  83 


J^emurrer*    See  pieaDing. 

where  the  Party  is  /;/  cMJiodia^ 
and  pleads  to  the  Jurifdidion 
of  the  Court,  and  the  Attor- 
ney demurs  thereto,  the  Party 
ought  to  join  in  Demurrer  pre- 
cifely  i  but  where  the  Party  is 
not  in  Qifiody^  the  Court  will 
give  fuch  Rules  for  joining  in 
Demurrer,  as  they  do  for  Plead- 
ing. 2 1 7 


J^cfcriptton. 

To  an  Aftion  of  Debt  upon  a 
Bond  made  Qnardianis  (j  fu- 
pevjiforihris  'Patipen/m^  Q-c. 
the  Defendant  pleaded  that 
there  were  other  Church-war- 
dens not  named,  therefore  in- 
certain  j  the  Plaintiff  replied 
that  there  were  not,  and  upon 
this  a  Demurrer ;  and  it  was 
urged,  that  this  was  a  Defcrip- 
tion  of  a  fingle  Perfon  ;  but 
adjudged  that  Gnardiani  can- 
not be  a  Defcription  of  a  lin- 
gle  Perfon.  243 


The    Plaintiff  declares   upon    a 
Colloqnit/?u  concerning  a  Horfe 
of  the  Defendants,  which  he 
had  fold   to  the   Plaintiff  for 
eight  Guineas,  CJ  qvod  teinpo- 
re  harga7iizaUo7iis  agrcat.  fmt 
that  if  the  Plaintiff  putaret  (^ 
exiftimaret  the  Horfe  not  to  be 
worth  eight  Guineas,  that  then 
if   the    Plaintiff    deliver    the 
Horfe  to  jR.  B.  for  the  Defen- 
dant's Ufe,   that  R.  B.  iliall 
pay  the  Plaintiff  eight  Guineas  ,• 
and  if  R.  B.  did  not,  then  the 
Defendant    would    pay   upon 
Demand ;  the  Plaintiff  fays  he 
did  not  think  the  Horfe  worth 
eight  Guineas,  and  delivered  it 
to   R.  B.  to   the  Ufe  of  the 
Defendant,  and  that  R.  B.  had 
not  paid,  (jc.    Non  Jffjimpfit 
pleaded,  and  Judgment  for  the 
Plaintiff  in   C.  B.  and  upon  a 
Writ  of  Error  brought  in  R.  B. 
the  Error  affigned  was,    that 
he  did  not  demand  the  eight 
Guineas  of  the  Defendant ;  but 
the   Judgment   was  affirmed, 
for  the  Contrad  is  entire,  and 
by  the  Redelivery  of  the  Horfe, 
the  eight   Guineas  became  a 
Duty,  and  a  Demand  not  ne- 
ceffary  ;  this  being  a  Duty  pre- 
cedent. 'Page  347 

^iIaptDatton0. 


Though  by  Cuftom  of  a  parti- 
cular Church,  no  one  Houfe  is 
afcertained  to   any  particular 

Pre- 


Contained  in  this  Book. 


Prebend,  or  be  Parcel  of  the 
Prebend  ^  yet  when  the  Bifiiop 
does  alTign  it,  then  it  is  Part 
of  the  Prebend,  and  fliall  be 
liable  to  a  Suit  for  Dilapida- 
tions. Tage  1 2 1 


©C'cifC.  See  (?.rpCf!t!01t,  &c. 

Onedevifesall  his  Freehold  Lands 
in  T).  to  his  Wife  during  her 
Life :  Item^  I  give  to  her  for 
Life,  the  Lands  which  I  hold 
of  G.  T.  Iteni^  I  give  to  her 
for  Life  all  the  Lands  tliat  I 
purchafed  of  J.  S.  Irem,  I 
give,  grant  and  bequeath  my 
faid  Lands  to  E.  my  Son  and 
his  Heirs  for  ever ;  not  only  the 
Lands  purchafed  of  'J.  S.  pafs 
to  the  Son,  but  all  the  other 
by  this  Devife  :  Jdjndgcd  up- 
on a  fpecial  Verdidt.  130 

A  Devife  to  Husband  and  Wife, 
and  his  other  Nieces  equally  ; 
the  Husband  and  Wife  fliall 
take  but  as  one  Pcrfon.      182 

JU  my  EJfate  in  a  Will  carries 
with  it  all  the  Lftate  which 
■the  Dcvifor  had  in  the  Land  ; 
and  in  this  Cafe  he  having  a 
Fee,  'tis  as  much  as  if  he  had 
deviled  the  Fce-limpie.       194 

Heirs  Mf.les  of  the  Body  o/"  R.  B. 
jioiv  U-V!7ig,  a  fufficicnt  Dc- 
fcription  in  a  Will  of  a  Pcr- 
■  fon,  fo  as  to  enable  him  to 
take  a  profent  Eftate  ;  Heir 
apparent  v/ould  have  been  a 
full  Dcfcription,  and  Hir  in 
common  Appellation  means  as 
much.  20),  206 


The  Word  Heirs  in  a  Will  has 
two  Senfes,  one  a  Defcription 
of  the  Perfon,  the  other  a  Li- 
mitation of  the  Eftate.  Tage 

206 

Heir  is  Nome  11  Colle'clix:nm.  Ibid. 

In  a  Will  there  needs  not  fuch 
precife  Defcription  of  the  Per- 
fon, as  in  a  Grant  j  in  a  AVill 
Heirs  and  ^jj'ues  of  the  fame 
Senfr.  207 

The  Word  Heirs  in  a  Will  in  the 
plural  Number  comprehends 
any  Perfon  then  in  Being,  or 
which  may  be  born  afterwards, 
or  that  may  be  fuch.  2c8 

'De'vife  to  07ie  for  Life,  Remain- 
der to  the  right  Heirs  of  J.  S. 
he  muft  be  both  Heir  and 
Heir  Male,  who  takes  this 
Remainder ;  and  the  Son  of  a 
Daughter  who  is  Heir,  fhall 
not  take  within  the  Meaning 
of  thefe  Words.  208 

A  Devife  to  the  Ilfucs  of  J.  S. 
who  has  feveral  Children,  they 
all  take  jointly  ;  but  by  a  De- 
vife to  the  Heirs  Males  of  J.  S. 
if  he  has  feveral  Sons,  but 
one  takes.  2op 

Devife  to  'T).  his  Daughter  for 
Life,  after  her  Dcccafe  to  her 
firft  Son,  and  the  Heirs  of  his 
Body,  ^c.  fo  to  her  fecond 
and  other  Sons,  &c.  and  the 
Heirs  of  their  Bodies,  and  af- 
ter to  N.  for  Life  in  eadem 
forma,  and  for  Default  of  fuch 
Ifllie  to  E.  in  Fee  ;  after  the 
Will  finifhed,  and  before  Pub- 
lication, the  Tcftator  added 
this  Claufe:  Memorandf/zu^thc 
Intent  and  Meaning  of  the 
H  ^     Tcfta- 
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Tcftator  is,  that  7J.  fli^ll  not 
alien  the  LanJs  given  to  her, 
but  that  they  lliall  be  to  her 
Heirs  Males  \  and  for  want  of 
fuch  Iflue  to  N.  Ad]iidnd  up- 
'  on  a  fpecial  Venhiit,  that  this 
was  a  Ch\ufc  of  Reftritftion  to 
D.  and  fliall  not  give  her  an 
Eftate-tail  by  any  Implication. 

'Page  242 
Devife  to  his  four  Daughters, 
Share  and  Share  alike ;  and  if 
it  fliall  pleafe  God,  all  my 
Sons  and  Daughters  die  with- 
out Idue,  then  he  devifes  to 
his  Sifter,  and  her  Heirs ;  the 
four  Daughters  enter  and  are 
feifed,  the  one  takes  Husband, 
has  llTuc  and  dies  :  Adjudged 
that  this  could  be  no  Eftatc- 
tail  in  the  Daughters  by  any 
Implication,  and  therefore  no 
Tenancy  by  Curtefy  in  the 
Husband.  266 

Devife  to  his  cldeft  Son  and  his 
Heirs ;  and  if  he  die  without 
Heir,  to  his  two  other  Sonsj 
the  cldeft  Son  died  without 
IlTue  :  Adjudged  to  be  an  E- 
ftatc-tail    in   the    eldeft   Son. 

269 
Sir  H.  M.  being  feifed  in  Fee  of 
thirty-live  Shares  in  the  New 
Kwefy  and  having  a  Son  by 
the  firft  Venter,  and  five  Chil- 
dren by  the  fecond  Venter,  de- 
vifcd  to  his   five  Children  by 
the  fecond  Venter,  five  Shares ; 
fcil.   to  //.  and  his  Heirs  one 
Share,  to  J.  and  her  Heirs  an- 
other   Share:  'Prot'ided    that 
if   any    of  his   faid    younger 
Children  die  before  they  fliall 
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have  attained  his  or  her  Age 
of  Twenty-one,  or  be  married, 
that  thei]  the  Share  of  fucli 
Child  fo  dying,  fliall  go  to  the 
reft  of  his  liiid  younger  Chil- 
dren, Share  and  Share  alike  j 
//.  dies  unmarried  before 
Twenty-one,  and  after  A.  dies 
being  married  ;  and  adjudged 
upon  a  fpecial  Verdict,  tjiat 
the  Part  of  H.'s  Share,  which 
was  in  A.  fliall  go  to  the 
Heir,  fcil.  her  Brother  of  the 
Himc  Venter,  and  whole  Blood,  • 
and  not  to  the  Son  and  Heir 
of  Sir  H,  M.  by  the  firft  Ven- 
ter. 3?9 

One  poflefled  of  aTerni  for  Years, 
had  Iftiie  7^.  his  cldeft,  and  J. 
his  fecond  Son,  and  devifed 
the  Term  to  R.  and  the  Heirs 
of  his  Body  ;  and  if  he  dies 
without  Iftue,  living  jf.  then 
to  J.  and  the  Heirs  of  his  Bo- 
dy 5  K.  dies  without  Iflue,  li- 
ving J.  and  adjudged  upon  a 
fpecial  Verdia,  that  J,  fliall 
have  the  Term,  and  that  here 
is  not  any  of  the  Inconveni- 
cies  of  a  Perpetuity,  for  the 
Eftate  is  not  unalienable,  but 
only  during  one  Life.  340 

Devife  to  A.  for  Life,  and  then 
to  his  firft  and  other  Sons  in 
Tail  Male;  and  for  Default 
of  fuch  llfue  to  B.  in  like  Man- 
ner, A.  dies,  his  Wife  ejife'uit  . 
Adjudged,  that  this  is  mt  an 
executory  T)evije,  and  that  the 
Iftue  of  A.  born  after,  fliall 
not  dcveft  the  Remainder  vcft- 
cd  in  S.  by  the  Courts  of  C  B. 
and  R.  yy.  but  refcrjed  in  7)oui 

Barium,  430543' 
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Two  Things  ncccflary  to  nn  exe- 
cutory Tiez'ife  ;  I.  That  it  be 
alter  a  Fee  ;  2.  That  it  be  up- 
on a  Condition.  'Page  ^-\  i 

J.  has  an  Eftate  for  Life  by  Mar- 
riai^e  Settlement,  Remainder 
to  his  lirft  and  otlier  Sons  of 
the  Marriage  in  Tail  Male,  he 
who  has  the  Rcvcrfion  in  Fee, 
and  whofe  Heir  J.  is,  recites 
this  Settlement  in  his  Will, 
and  dcvifes  the  I/ands  to  the 
firft  Son  of  A.  Crr.  according 
to  the  Settlement  ;  and  if  J. 
die  without  IQue  of  that  Mar- 
riage, he  charges  the  Land 
with  4000/.  and  gives  ,^.  Power 
to  make  a  Jointure  to  any 
fecond  Wife,  and  then  devifcs 
to  the  firO:  and  other  Sons  of 
y/.  in  Tail  Male  ;  and  if  J. 
die  without  Itlue,  then  he  de- 
vifes  the  Land  over  in  Fee ; 
the  Tcftator  dies,  A.  having 
no  Son  at  the  Time  of  the 
Tcftator's  Death,  /}.  futfers  a 
Recovery  ;  the  Qiicftion  was 
what  Eltate  y],  had,  whether 
Fee,    Fee-tail,     or    for   Life, 

5585  5)9>  560 
If  a  Man  devifes  all  his  Lands  to 
He  my  the  Son  of  his  Brother 
Thomas^  and  his  Heirs,  if  he 
live  till  Twenty-one  ;  and  if 
he  dies  before  Twenty-one, 
then  to  the  next  Son  of  "Tho- 
mas ;  and  if  Thomas  have  no 
in'ue,  then  to  the  lirft  Son  of 
his  Brother  William  and  his 
Heirs  \  by  this  Dcvife  if  ILnvy 
dies  before  Twenty-one,  his 
next  Brother  takes  but  an  E- 
ftate  for  Life,  7it  oidetnr.  385, 


A  Man  devifeth  Shares  in  the 
Nev)  River  Company  to  fomc 
of  his  Children  and  their  Heirs  j 
and  if  any  of  them  die,  then 
totam  illam  partem  to  other 
of  his  Children  ■■,  this  fecond 
Devife  carries  bat  an  Eftate 
for  Life  to  the  other  Children. 
Tagp.  339,563 

Dcvife  to  the  next  Heir  of  ji. 
carries  a  Fee.  563,  564 

General  Words  in  a  W'ill  are  not 
to  be  expounded  againft  the 
Intent  of  the  Devifor.         633 

where  one  may  or  may  not  plead 
Difability  in  himfelf.  575 

JDiTicntcrjJ. 

W^hethcr  a  Presbyterian  Parfon 
bo  within  the  Words  of  the 
Statute  of  17  Car.  2.  cap.  2. 
which  arc,  ajiy  Terfoji  in  pre- 
te7zded  Orders^  or  pretending 
to  ha-zx  Orders.  8  o 

By  the  Statute  of  17  Car.  ?.  c.  2. 
for  rcftraining  Nonconformifts 
from  inhabiting  in  Corpora^ 
tions,  the  Party  oftending  a- 
gainft  the  Statute  fliall  both 
pay  40/.  and  if  he  refufes  the 
Oath,  may  alfo  go  to  Prifon 
too.  85 

13  Car.  2.  for  regulating  Corpo- 
rations does  not  exempt  Dif- 
fenters  from  ferving  in  Otfices 
of  the  Coiporation,  and  an 
Information  will  lie  againft 
them  for  Refufal ;  ,Qiiccre  whe- 
ther they  are  excufed  by  the 

1  mil. 
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I  Will.  &  Mar.  if  they  are, 
that  is  a  private  Aft,  and  ought 
to  be  pleaded.  'Page  574,  575, 

576 

No  Diftinftion  between  Proteftant 

Dillenters,   and   other    DifTen- 

tcrs,  till  the  Statute  of  i  Will. 

&  Mar.  57^ 

J^ifparitv  tn  ^^arriage. 

A  Man  of  mean  Fortune  mar- 
ried a  Woman,  who  was  one 
of  two  Coparceners  to  6co  I. 
per  Ann.  the  Court  ordered  a 
Settlement  to  be  made  of  her 
Eftate. 


no 


?^i(!n'i)ution.    Sec 
(tration. 


a  timing 


None  fl-tall  have  Diftribution,  but 
who  at  the  Time  of  the  Death 
of  the  Inteftatc,  is  entitled  to 
it.  103 

One  dies  having  only  one  Child, 
and  no  Wife  living,  the  Child 
dies  an  Infant  ^  Adminifrration 
fhall  not  be  granted  to  the 
next  of  Kin  to  the  Child,  but 
to  -the.  ncKt  of  Kin  to  the  Fa- 
ther. 212,  223 

The  Aa  for  fettling  Inteftates 
Eftatcs  was  made  in  Imitation 
of    the    Cuftom    of   London. 

213,  220 

The   Right    of  Diftribution    of 

Inteftate's  Eftates  at  Common 

Law,  and  in  what  Manner  it 

•became  diftributable  by  the  fe- 

vcral  fubfequcnt  Statutes.  219, 

222 


jDi'occfe. 

At  Com.mon  Law  a  Man  might 
be  fued  out  of  his  Diocclci 
and  the  Statute  of  23  Hf/A  8. 
does  not  reftrain  fuch  Cita- 
tions, where  the  Bifhop,  ^c 
IS  a  Party.  'Page  233 

What  is  a  Caput  BaroJiid, 
whereof  a  Woman  is  not  en- 
dowable,  and  what  not.   592, 

593 


Cjcrtnent. 

AFTER  Recovery  in  Ejed- 
ment,  the  Lcflor  brought 
an  Adion  for  the  mean  Pro- 
fits, and  the  Leflce  relcafcd  the 
Adion  ,■  but  the  Releafc  fet 
afide  by  the  Court.  247 

The  Lcflor  of  the  Plaintiff  in 
Ejeftmcnt,  cannot  m.aintain  an 
Aftion  for  the  mean  Profits, 
without  an  adtual  Entry,  but 
the  Leflee  may.  424 

The  Bringing  of  an  Ejedment  is 
not  fuch  an  Entry  or  Claim, 
which  fhall  avoid  a  Fine  and 
Nonclaira  for  five  Years.  Ibid. 


ClCfttOtt. 

An  Election  can  only  be  into  a 
void  Place.  45 

An 
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An  El'-'dion  inceptive  does  not 
bind  the  Electors  when  the 
Vacancy  happens,  but  that 
they  may  chufe  another,  cfpc- 
cially  where  they  are  both  to 
eied  and  admit.  Tage  45 

Clopcmcnt. 

If  a  Wife  cohabit  with  her  Hus- 
band, and  by  it  gains  a  Cre- 
dit, though  flic  depart  without 
his  Leave,  and  runs  him  in 
Debt,  he  fliall  be  charged  till 
Notice  given  of  her  Elope- 
ment ;  but  after  Notice  the 
Husband  fliall  not  be  charged 
without  his  Confcnt.  323 

Crro?. 

when  the  Subftancc  of  the  Writ 
of  Error  is,  whether  the  Plain- 
tiff was  i?ifra  atatevi^  though 
of  his  own  Shewing  he  is  not 
of  Age ;  this  being  Surplufagc, 
and  not  traverfable,  the  Writ 
is  well  brought,  and  he  is  not 
eftopped.  10 

Convidion  before  Juflices  of  the 
Peace,  and  the ,  Record  re- 
moved before  the  Jufticcs  ad 
placita  tcneud.  in  the  County 
Palatine  of  Lajicafter  by  Cer- 
tiorari ;  a  Writ  of  Error  to 
remove  this  Record,  as  being 
before  J.  and  B.  Jufticcs  of 
Oyer  and  Terminer,  (^c.  nec- 
non  ad  alia,  (^c  is  an  ill 
Writ.  3  2 

No  Writ  of  Error  will  lie  upon 
a  Judgment  in  an  Adtion,  for 
cauling  a  Man  to  be  arreftcd 


for  a  Caufe  in  an  Infericr 
Court,  which  arofc  out  of  the 
Juriiliiaion  of  that  Court  j  for 
'tis  to  go  againft  tlie  Record, 
which  lays  it  to  be  infra  J/i- 
rifditiJoue?;.'.  'Page  131 

In  a  Judgment  in  C  Z?.  a  Mife- 
ricordia  cntred  for  a  Capiatur^ 
and  upon  a  Writ  of  Error,  this 
afligned  for  Error  ;  the  Court 
of  K.  B.  gave  Leave  to  amend 
ir,  though  after  a  Writ  of  Er- 
ror brought.  165 

Debt  upon  a  Judgment  in  7?..  S. 
the  Defendant  pleaded  in  A- 
batement  of  the  Action,  a 
Writ  of  Error  pending  upon 
this  Judgment  in  Cam.  Scacc. 
to  which  the  Plaintiif  demur- 
red,-and  adjudged  for  the  Plain- 
tiff 388 

A  Man  pays  a  Security  of  an 
Inferior  Nature,  pending  a 
Writ  of  Error  upon  a  Judg- 
ment, on  a  Security  of  an 
higher  Nature  j  this  was  ad- 
judged not  a  l^eaajia-vit.  Ibid. 

In  Debt  brought  upon  a  Judg- 
ment in  R.  B.  pending  a  Writ 
of  Error  in  Cam.  Scacc.  the 
Pendancy  of  a  Writ  of  Error 
is  pleaded  5  and  it  was  held 
that  this  could  not  be  pleaded 
in  Bar  to  an  Adlion  of  Debt, 
though  it  might  to  a  Scire  fa- 
cias upon  this  Judgment  i  but 
it  ought  to  be  pleaded  in  A- 
batemcnt.  590,  55H 

(jBCtoppel.   Sec  |0lcaOms. 

where  one  fucs  as  Executor,  the 

Defendant  may  plead  by  way 

I  pf 
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of  Eftoppel,  that  he  was  Ad- 
niiniftrator.  T^gc  365 


€t)tDcncf» 

Speed's  Chro7iic/e  given  in  Evi- 
dence. 1 5 

Statute  of  Limitations  may  be 
given  in  Evidence,  but  better 
to  plead  it.  24 

In  an  Information  for  debauching 
a  young  Lady,  flie  fworn  as 
an  Evidence  in  Behalf  of  the 
Party  accufed.  8  2 

The  Owners  of  Goods  on  Board, 
cannot  be  Evidence  for  the 
Maftcr  of  the  Ship,  for  they 
arc  all  concerned  in  one  Bot^ 
toni,   and   in  one  Adventure. 

174 

All  Abftraft  of  a  Deed,  with 
a  Cafe  made  upon  it,  and  an 
Opinion  upon  it  under  Coun- 
fcl's  Hand,  as  Jikcwife  his  De- 
pofition  in  Chancery,  proving 
the  Deed  to  be  in  Force  after 
the  Death  of  the  Party,  re- 
fufed  as  Evidence.  205 

Under  the  Statute  of  Diftribu- 
tions,  none  of  the  Children  of 
the  Inteftate  can  be  admitted 
as  Evidence.  223 

Debt  for  Rent  againft  an  Af- 
iigneej  Nil  debet  pleaded,  and 
an  Alfignment  of  the  Term  o- 
ver  belore  the  Rent  incurred 
was  given  in  Evidence  ;  and 
ruled  that  it  might.  318 

The  Lord  of  a  Copyhold  Ma- 
nor being  obliged  to  repair  a 
common  Bridge ;  the  Cuflom 
was,  that  he  might  take  nc- 
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ceflary  Timber  for  this  Pur- 
pcfe,  upon  any  of  the  Copy- 
hold Lands  i  and  in  Trepafs  for 
fo  doing  by  a  Copyholder, 
and  upon  No7i  culp.  pleaded, 
he  would  have  given  this  in 
Evidence  ;  not  allowed,  for  he 
ought    to     have    pleaded    it. 

T'i'ige  321 

Adtion  ////•  Cafe  upon  a  Promife, 
that  if  the  Plaintiff  would  en- 
deavour to  procure  a  IVIarriagc 
between  the  Defendant  and 
A  S.  that  the  Defendant  would 
give  him  fifty  Guineas,  and 
the  Evidence  was  if  the  Plain- 
tiff fliould  procure  the  Mar- 
riage :  Rttkd  that  this  does  not 
maintain  the  Declaration ;  but 
there  being  alfo  an  hidehita- 
tjis  Jffumpfit  pro  cnra  (j  la- 
bore  of  the  Plaintiff,  ch'ca  ne- 
gotia  of  the  Defendant ;  this 
held  fufficicnt  to  fupport  the 
Adion.  326 

Adion  for  Words,  per  quad  viari'- 
tagliun  ajfiijjt  ■,  upon  Evidence 
the  Plaintiff  proved  only  Part 
of  the  Words :  Rf/lcd  to  be  well 
enough,  if  the  Plaintiff  proves 
the  l.ofs-  of  his  Marriage,  by 
Realbn  of  any  of  the  Words 
in  the  Declaration.  333 

A  Mayhem  may  be  given  in  E- 
vidcnce  in  an  Adion  of  Af- 
fault,  Battery  and  Wounding, 
as  an  Evidence  of  wounding. 

402 

In  an  Adion  of  Aflliult,  (jc- 
brought  by  Husband  and  Wifej 
what  the  Wife  faid  imjiiediatc 
upon  the  Hurt  received,  and 
before  llie  had  Time  to  con- 
trive 
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trivc  any  Tiling  for  her  own 
Advantage,  might  be  given  in 
Evidence.  ^nge  402 

Upon  the  Taking  of  a  Prize,  one 
Part  was  agreed  to  belong  to 
the  Mafter,  the  other  two  to 
the  Owners  ,-  the  Mafter  dif- 
pofes  of  fomc  hojia  ferititra 
to  A.  S.  to  be  fold,  and  after 
brings  an  Adtion  of  Account  a- 
gainft  A.  B.  a  Mariner,  tho* 
he  was  to  have  a  third  Part  of 
the  Matter's  Share,  was  allow- 
ed to  be  fworn  ;  for  the  Ma- 
fter is  accountable  to  the  Ma- 
riners, whether  he  recovers  in 
this  Adtion  or  no.  403 

Though  Perjury  be  alfigncd  in 
an  Affidavit  made  at  Serjeants 
hiH^  yet  it  is  good,  if  it  be  in 
any  Place  within  the  Hxme 
County ;  and  it  ought  to  be 
proved  that  the  Affidavit  was 
read ;  and  that  though  an  Af- 
fidavit cannot  be  read  in  Evi- 
dence, yet  if  the  Party  who 
made  the  Affidavit  be  fworn, 
and  give  Evidence,  his  own 
Affidavit  may  be  read  againft 
him,  to  ftiew  in  what  he  con- 
tradicts himfelf.  403 

An  Attorney  or  Scrivener  ftiall 
not  be  obliged  to  difcovcr  the 
Secrets  of  his  Client,  no  more 
than  a  Counfellor.  404 

If  the  Evidence  goes  to  all  the 
Promifcs,  the  Verdidt  may  be 
taken  upon  any  of  them  ;  but 
othcrwife  upon  that  Promifc 
only  which  is  proved.         41 1 

Copy  of  a  Court-Book  good  E- 
vidence  to  prove  one  to  be  an 
Executor.  431 


Comparifon  of  Hands  not  good 
Evidence  in  Treafon,  except 
as  to  Papers  found  in  the  Cu- 
ftody  of  the  Perfon.   Tage  579 

The  Declaration  was,  that  the 
Plaintiff  obtained  Judgment  a- 
gainft  A.  'B.  and  intending  to 
charge  him  in  Execution,  the 
Defendant  fuffercd  him  to  e- 
fcape ;  this  held  good^  though 
upon  the  Evidence  the  Efcapc 
appeared  to  have  been  before 
the  Judgment  obtained.      583 

Count  of  an  Efcapc  per  Baron 
and  Feme  j  the  Evidence  was 
of  an  Efcape  by  one  only  j 
yet  held  good.  583 

Where  the  Original  is  Evidence, 
a  Copy  proved  is  Evidence ; 
the  Copy  of  a  Town  Clerk's 
Book,  not  allowed  as  Evi- 
dence in  a  criminal  Cafe.  584 

Where  a  Man  makes  himfelf  a 
Party  concerned  in  hitereft,  af- 
ter the  Plaintiff  or  Defendant 
has  an  Intereft  in  his  Teftimo- 
nyi  this  fhall  not  deprive  ei- 
ther of  the  Benefit  of  his  Te- 
ftimony.  586 

Cavihden's  Britannia  not  admit- 
ted as  Evidence  to  prove  a 
Reputation.  623 

The  Herald's  Books  are  allowed 
to  prove  a  Pedigree.  Ibid. 

A  Hiffory  may  be  good  Evidence 
or  not,  fecund//?//  fubjeclam 
uiateriavi ;  it  may  W-  Evidence 
of  the  general  f-fiftory  of  the 
Realm,  but  not  of  a  particu- 
lar Cuftoni.  Ibid. 

"D/zgdak's  Monajlicon  not  admit- 
ted as  Evidence,  624 

A  Wit- 
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A  Witncis  to  a  Bond  laid  at  the 
Trial,  tliat  ho  did  not  ile  the 
Obligation  fcalcd  or  delivered, 
but  the  Plaintiff  was  allowed 
to  prove  the  Obligation  by 
Coniparifon  of  Hands  of  the 
Witnefs,  and  [aid  that  a  Man 
fliall  not  lofe  his  Obligation, 
bccaufc  f^iey  have  tampered 
with  his  Witnefs.        "Page  6^9 

The  Bill  of  Lading  is  always 
read  as  Evidence  in  cafe  of  a 
Policy,  to  prove  the  Goods  on 
Board.  640 

Trover  for  a  Ship,  upon  Evi- 
dence it  appeared,  that  the 
Plaintiff  had  but  a  fixtcenth 
Part  of  it  ;  this  is  good,  and 
the  Intercft  of  the  others  may 
be  given  in  Evidence  in  Miti- 
gation of  Damages,  Ibid. 

In  an  Action  brought  by  the  Huf- 
band  after  the  Death  of  the 
Wife,  it  appeared  upon  Evi- 
dence to  be  Money  fecretly  de- 
pofited  by  the  Wife,  and  a 
Note  taken  for  it  in  the  Name 
of  a  third  Pcrfon ;  and  it  was 
admitted  to  be  proved,  that 
the  Wife  faid,  that  flie  had  re- 

'  ceivcd  the  Money  again,  the 
Cafe  depending  only  upon  this 
Tranfadtion,  what  llie  faid 
r»led  to  be  Evidence.        647 

In  an  Adion  for  Work  done,  (jc. 
the  Plaintiff  gave  in  Evidence 
a  Copy  of  a  Bill  delivered  to 
the  Defendant,  and  copied  by 
Order  of  the  Defendant,  and 
feveral  Exceptions  were  taken 
by  the  Defendant  to  the  Bill, 
and  fome  Marks  fet  againft 
fome    particular   Parcels  j   the 


Defendant  ordered  his  Servant 
io   indorie  the  Exceptions  on 
ih.e  Bill,  but  to  omit  the  Marks, 
and  deliver  it  to  the  Piaintift: 
Rj/kd  that  this  was  a  Copy  of 
a  Bill,  and  not  a  Copy  of  a 
Copy,  and   that  the  Bill   de- 
livered is  an  Original,  as  well 
as  the  Book  j  and  that  the  Ac- 
ceptance of  the  Bill,  and  ex- 
cepting only  to  Part,  is  an  Ad- 
mittance of  the  Refidue,  and 
that  the  Omitting  the  Marks 
in  the  Endorfcmcnt  is  a  Wai- 
ving of  them ;  and  it  was  ob- 
jected, that  this  was  a  Confef- 
iion  which  ought  to  be  taken 
together;   but  rjiled  that  this 
is  not  a  Confeffion,  but  only  a 
Cavil  to  the  Price,  ^c.Ta^e  672 
When  a  Deed  is  lofl:  or  burnt,  a 
Copy  or  Counterpart,  or  the 
Contents  may  be  given  in  E- 
videncc;  but   it  is  never  per- 
mitted,   except    it   be    proved 
that  fuch  a  Deed  was  executed  j 
and  in  the  principal  Cafe,  the 
Witnefs   could   not  prove  the 
Letter  written  ;    the  Copy  of 
which  was  offered  in  Evidence, 
and  therefore  it  was  dilld low- 
ed. 673 
A  Defendant  in  Battery  or  Tref- 
pafs,  or   Riot,  Cjc.  niay  be  a 
W^itnefs,  except  Procefs  be  fued 
againft  him,  or  he  appear  and 
plead,   then  he  fliall    not   be 
fwoni,  if  it  appear  fuch  Evi- 
dence would  have  been  given 
as:ainft    him,    as  would    have 
made  it  a  Qucftion  to  the  Jury, 
if  he  had  been  guilty  or  nor. 

Tbid. 
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Cj:communicatton. 

The  Party  excommunicated  for 
not  going  to  his  Parifh  Church 
upon  the  Return  of  the  Signi- 
f  cavity  may  plead  in  R.  S. 
that  he  has  gone  to  any  other 
Church.  Tage  176 

After  a  Verdidt  in  Ejcdmcnt  had 
twenty  Years  ago,  it  was  now 
moved  that  the  Plaintiff  might 
take  out  Execution  byan/Z^iiT/ 
facias  pojjejjiof/em  without  Pre- 
judice or  Difpleafure  of  the 
Court,  and  that  he  might  not 
be  put  to  his  Scire  facias  -,  the 
Leafe  upon  wliich  the  Verdift 
was  given,  not  being  expired, 
the  Court  refufed  to  give  any 
Pirctftion.  427 

€)rccuto|. 

Tcrmoi-  for  Years  makes  an  Un- 
der-Leafe,  his  Executor  brings 
an  Adion  for  the  Rent  rc- 
fcrved  in  the  'Dehef  Cj  T)eti- 
net^  the  Adtion  proper.  6 

The  Executor  arrefts  the  Tcfta- 
tor's  Debtor  before  Probate  -, 
the  Arreft  is  tortious.       22,  87 

It  being  fhewn  to  the  Counfel 
of  an  Executrix,  that  fhe  had 
no  Caule  of  Suit  ^  and  ilie  af- 
terwards proceeding  in  the 
Suit,  was  decreed  to  pay  Cofts 
out  of  the  Tcftator's  E^ate. 

Judgm.cnt  upon  a  Scire  facias  a- 


gainft  an  Executor,  and  an 
Inquiry^  and  returned  that  he 
diverfa  bona  tcflatoris  difpo- 
J7/ity  elojigavit^  (j  ad  propriufK 
itftim  co?z'vertit^  he  comes  in 
and  pleads  that  he  was  never 
Executor,  or  adminiftred  as 
Executor  ,-  and  travcrfcs  ahf- 
que  hoCi  ^^^^  he  boua  teftato- 
ris  difpofjiit^  C^c.  whereupon 
Ilfue  joined,  and  found  againft 
him,  and  Judgment,  which 
was  held  good  upon  a  Writ  of 
Error  i  for  he  having  gone  off 
from  his  Plea  of  Ne  imqnes 
ExecJitor,  and  travcrfed  the 
Convcrfion,  it  {hall  be  intend- 
ed a  Converfion  as  Executor. 

'Page  86 

The  Conufec  in  a  Recognizance 
makes  his  Executor  and  dies, 
the  Executor  affigns  it  to  J.  S. 
who  pays  the  Money  to  the 
Executor  ;  the  Executor  dies, 
and  Adminiftration  de  bonis 
7ion  is  committed  to  the  next 
of  Kin  to  the  fiift  Tcftator ;  he 
fliall  not  recover  upon  this 
Recognizance.  1^5 

One  being  indebted  to  M-  makes 
her  Executrix,  and  devifes  to 
her  Land  worth  20000/.  and 
devifes  his  Jewels  to  his  Wife: 
^Decreed  that  if  the  perfonal 
Eftate  be  not  fufficicnt,  the 
Land  fliall  go  in  Difcharge  of 
the  Debts,  and  the  fpecifick 
Legacy  fhall  not  be  loft  i  but 
if  there  be  not  enough  befides 
the  fpecifick  Legacy  to  pay 
the  Debts,  then  the  Executrix 
may  retain,  158 


% 


M^ecu" 
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Execj/tor  de  fou  tort  liable  to  the 
rightful  Adminiftrator,  to  be 
punifhed  for  his  tortious  In- 
termedling  in  an  Action  of 
Trover,  in  which  he  fliall  be 
liable  to  Damages  j  but  what 
he  has  lawfully  paid,  fhall  be 
recouped  from  the  Value  of 
the  Goods.  Tage  274 

Judgment  was  given  againft  an 
Executor,  who  brought  a  Writ 
of  Error,  and  the  Judgment 
was  affirmed ;  and  riiled^  that 
the  Executor  fliali  not  pay 
Ccfts,  and  the  Courfe  has  al- 
ways been  accordingly,  which 
the  Court  faid  was  the  befl 
Expoiitor  of  a  Statute.       400 

In  Trover  brought  by  an  Exe- 
cutor, he  fliail  pay  Cofts  upon 
a  Nonfuit  ,•  for  there  he  is  not 
obliged  to  name  himfelf  Exe- 
cutor. Ibid. 

An  Executor  is  not  bound  upon 
the  Statute  of  3  Jac.  to  Hnd 
Bail   upon  a  Writ   of  Error. 

Ibid. 

Cjcpofition    of  S2to?ti0  anD 

The  Law  will  not  fuffcr  Conftruc- 
tions  by  Fraftions.  7  2 

The  Wo;d  Ejiate  m  legal  Par- 
lance, carries  both  the  Quan- 
tity and  Subftance  of  the  E- 
ftate.  194 

The  Words  now  Iwing  in  a  Will 
fliall  be  intended  at  the  Time 
of  the  Death  of  the  Teftator. 

208 

In  the  Cafe  of  a  publick  Officer, 
where    the  Statute  fays  they 

4 


viay  do,  (j-c.  this  is  tantamount 
lojlall;  and  if  he  docs  not  do 
it,  an  Information  lies.   Tage 

370 

Sale  of  Stock,  if  the  other  ap- 
proved of  his  Bargain,  and  de- 
manded it  ore  temis,  or  by 
Note  in  Writing  left  at  the 
ILnJl-India  Hotife^  before  fuch 
a  Day,  and  counts  that  licet  he 
demanded  it  ore  tenus ;  and  by 
Note  in  Writing  at  the  Eaft- 
India  Hor/fe^  the  Defendant 
had  not  transferred  it,  (jc.  up- 
on which  the  Defendant  de- 
murred, and  objedcd  that  the 
Demand  ore  temis  could  not 
be  left  at  the  Eafi-h^dia 
Houfe^  and  therefore  it  ought 
to  be  perfonal  ;  but  adjr/dged 
for  the  Plaintiff,  the  conftant 
Pradice  being  an  Expolition 
of  the  Words.  391 

The  Import  and  Operation  of  the 
Word  'PremiJJ'es.  532,  533 

The  Word  'Placitnm  includes  a 
Demurrer.  55O5  5  54 

Where  IJJne  afid  Heir  may  be 
Words  of  Purchale.  559 

A  Reverfion  in  Fee  will  pafs  by 
the  Words,  all  his  Eands^  Te- 
lle me  nts  a?id  Hereditaments  in 


a  Will. 


632 


I 


felony. 

F  the  fpccial  Verdid  have  not 

fufficiently    afccrtained     the 

Fad  J  a  yenire  facias  de  710V0 

ought    to    iflue,   and    a    new 

Trial 
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Trial  and  Verdkt  had,  for 
there  can  be  no  Amendment 
of  a  fpecial  Verdid  found  of 
a  Felony.  'Page  66-] 

The  Court  will  fometimes  for 
good  Caufe  fhewn,  even  in  lo- 
cal Aftions  compel  the  Plain- 
tiff to  try  the  Matter  in  a 
feigned  Adion,  that  the  Venue 
may  be  changed.  44 

ijfelo  tsc  fe. 

The  Adminiftrator  of  a  Felo  de 
fe  may  have  a  Certiorari  to 
the  Coroner ,-  and  upon  the 
Return,  traverfe  the  Inquifi- 
tion.  4) 

fieri  facia?;. 

A  Fieri  facias  was  delivered  to 
the  Sheriff  after  the  Death  of 
the  Party,  and  the  Goods  were 
executed  in  the  Hands  of  the 
Executors,  who  moved  for  a 
Refiitution,  for  that  the  Pro- 
perty was  not  bound  by  the 
Ad  of  Frauds  and  Perjuries  : 
Jdjudged,  that  the  Ad  did  not 
aid  the  Party,  but  only  a  Pur- 
chafer  in  a  Market  overt.  257 


fme. 

Fine  after  five  Years  pafl  is  no 
Bar  to  a  Writ  of  Error  brought 
to  reverfe  it.  14 

A  Fine  in  antient  T^emefjie^  no 


Bar  to  a  "Writ  of  Difceit  brought 
to  reverfe  that  Fine.  Page  14 

Upon  Infpedion  of  the  Party, 
and  Proof  of  her  Age,  the 
Court  vacated  the  Fine.      24 

A  Fine  of  it  felf  is  fufficicnt  to . 
pafs  an    Eftatc,    without   the 
AlTiilancc  of  any   other  Con- 
veyance. 184 

Husband  and  Wife  levy  a  Fine 
of  the  Jointure  of  the  Wife, 
with  an  Intent  to  raife  a  Ions; 
Building  Term,  and  upon  an 
Agreement  that  the  Wife  fhall 
have  her  Jointure  out  of  the 
referved  Rent  ;  the  Fine  e- 
nures  only  to  this  particular 
Purpoic,  and  does  not  deffroy 
the  Jointure  of  the  Wife.  2  35> 

T.  Z/.  being  feifcd  in  Fee,  ac- 
knowledges a  Statute  Merchant 
to  K.  and  after  a  Statute-Sta- 
ple to  Q,  and  after  another  to 
"B.  and  £.  H.  and  B.  extend, 
and  after  X.  extends,  and  then 
Q.  extends  ,•  K.  and  G.  allign 
to  M.  L.  and  'T.  L.  levies  a 
Fine  to  J.  L.  who  devifes  the 
Lands  to  £.  L.  and  to  his 
Heirs  Males,  Remainder  to  the 
Daughters  of  T.  L.  and  E.  L. 
levies  a  Fine,  and  dies  without 
Iffue  Male  ;  Mary  and  Eliza- 
beth are  Daughters  and  Heirs 
to  T*.  L'  and  alfo  Heirs  to 
E.  L.  a«d  the  five  Years  pafs  ,• 
the  Wife  of  the  Defendant  be- 
ing Executrix  of  the  Survivor 
of  E.  and  B.  takes  Admini- 
ftration  de  bonis  nan  to  Q. 
and  acknowledges  Satisfadion 
upon  the  Statute  made  to  G, 
the  Defendant  enters,  and  the 

Plain- 
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Plaintiffs  having  married  Mcny 
and  Elizcihcth^  the  Daughters 
of  T.  Tj.  .^nd  Heirs  of  £.  h. 
brought  their  Ejedment :  Ad- 
judged for  the  Defendants;  and 
"that  the  Statute  of  K.  and  G. 
coming  into  one  Hand,  the 
Statute  of  X.  is  cxtinguiflied, 
and  that  the  Statute  of  G.  is 
not  merged,  bccaufe  of  the 
intermediate  Eftatc  of  B.  and 
Ji.  and  G.'s  Eftate  being  in 
effe,  the  five  Years  being  paflcd 
was  no  Bar,  for  after  Satisfac- 
tion acknowledged  upon  the 
Statute  of  G'.  fl  new  five  Years 
accrued.  'page  260 

J.  Lefl.ee  for  ninety-nine  Years, 
Remainder  to  B.  for  I,ifc,  Re- 
mainder to  C-  in  Fee ;  B.  le- 
vies a  Fine;  living  S.  tlie 
Leafe  determines,  notvvith- 
ftanding  the  five  Years  paffed, 
C.  may  enter,  for  the  Poifef- 
lion  of  A.  amounts  to  a  con- 
tinual Claim  by  C  262 

Father  Tenant  for  Life,  with 
Power  to  make  Leafes  for 
twenty-one  Years,  three  Lives, 
or  ninety-nine  Years,  determi- 
nable upon  three  Lives,  Re- 
mainder to  his  Son  in  Tail, 
Remainder  to  the  Father  and 
his  Heirs ;  the  Father  leafes 
for  twenty-one  Years  and  dies ; 
the  Son  being  Tenant  in  Tail, 
leafes  to  J.  S-  for  twenty-one 
Years,  to  commence  after  the 
Determination  of  the  6rft 
Term,  and  dies  during  the  firft 
Terra,  leaving  IlTue  ;  the  Iflue 
levies  a  Fine,  and  declares  the 
Ufe  to  himfelf  in  Fee  ;  the 

4 


firrt  Term  ends,  and  the  fecond 
Lellee  enters,  and  the  Lefl'oe 
brings  an  Ejcdment  :  Agreed 
that  the  fecond  Leafe  was  not 
warranted  by  32^.  8.  or  any 
Power  within  the  firft  Settle- 
ment ;  and  it  was  adjudged 
that  the  Ilfue  in  Tail  after  this 
Fine,  might  avoid  this  future 
Leafe,  and  enter  upon  the  Te- 
nant when  it  commences  in 
Porteffion  ;  for  by  the  Fine  the 
Eftatc  was  difcharged  of 
the  Eftate-tail,  and  the  Conu- 
fee  had  a  Fee  in  hinrf.  Tage 
2^41  317^  3 »^- 


Tenant  for  Life  fuffcrs  a  com- 
mon Recovery,  and  after  re- 
verfes  it  by  a  Writ  of  Error ; 
the  Forfeiture  remains.         74 


Forefts  are  excepted  by  the  Sta- 
t7ite  of  21  (^  23  Car.  2.        99 

No  one  can  keep  a  Dog  within 
the  Foreft,  that  is  not  cxpedi- 
tated.  J  00 


5founner. 

where  the  Founder  of  a  College 
has  once  given  Statutes  to  the 
College,  he  cannot  give  other 
or  new  Statutes,  unlefs  he  has 
refervcd  to  himfelf  an  Autho- 
rity for  that  Purpofe,  5 1 3 
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francljifc0. 

Liberties  are  of  three  Kinds ; 
jp/r/?,  The  antient  Flowers  of 
the  Crown,  as  Felons  Goods, 
^c,  which  if  forfeited  Judg- 
ment may  be  of  Oliver  or  Sei- 
furc.  Secondly,  A  Thing  new- 
ly created,  as  a  Corporation, 
which  if  forfeited,  and  Judg- 
ment of  Onflcf  given,  tJiere 
needs  no  Seifure.  'Thirdly, 
There  are  Things  newly  cre- 
ated, as  Markets,  &€.  where 
if  Judgment  of  0/ifter  be  gi- 
ven, there  fhall  be  Seifure  for 
the  King.  Tage  3 1 1 

Franchifes  not  eflential  to  a  Cor- 
poration, but  a  Privilege  ap- 
pertaining to  it ;  the  EfTcnce 
of  a  Corporation  is  to  make 
By-laws,  and  govern  their 
Members.  3id. 

ifrautj. 

Propofals  for  a  Match  carried  on 
by  way  of  Letter  5  'tis  a  good 
Promiie  within  the  Statute  of 
Frauds  and  Perjuries.  143 

The  Feoffee  promifed  to  make 
a  Defeafance  to  a  Feoffment 
by  Parol :  ^Decreed  a  good 
Promife  within  the  Statute  of 
Frauds  and  Perjuries.        Ibid. 

J.  being  in  Nev:gate  for  Robbery 
and  Burglary,  makes  a  Bill  of 
Sale  of  his  Goods,  as  a  Provi- 
fion  for  the  Plaintiff  his  Son, 
who  after  the  Execution  of 
his  Father^  brings  an  Adion  of 
Trover  for  thefe  Goods  againft 


the  Defendant,  who  was  She- 
riff of  LoJidoJi  ■■,  and  the  Bill 
adjudged  to  be  fraudulent,  for 
it  can  be  intended  to  no  other 
Purpofe,  than  to  prevent  a 
Forfeiture,  and  defraud  the 
King ;  and  that  when  the  Fa- 
ther is  convift  of  a  Faft  be- 
fore the  Sale,  this  fliall  relate 
and  avoid  the  Sale.  Page  357 


(I5ammg. 

IF  upon  Play  a  Queftion  colla 
teral  arifes,  which  is  referred 
to  the  Judgment  of  another, 
and  a  Wager  be  laid  upon  that 
Queftion,  whether  is  fuch  a 
Wager  within  the  Statute  of 

Gaming.  572,  573 

Where  Money  loft  at  Gaming 
upon  feveral  different  and  di- 
ftant  Days,  fliall  be  within  the 
ConftrucSion  of  the  Statute  of 
Gaming,  as  Money  loft  at  one 
and  the  fame  Meeting.       57 j 


whether  the  Words,  CottagCy 
'Barn  and  Lands,  and  all  0- 
ther  "Premijfes,  taken  with  the 
Recital  of  the  Term,  be  fuf- 
ficient  to  pafs  the  Term.  528, 
?/fque  545 

Difference  between  a  Grant  by 

Leffee  for  Years  of  the  Term, 

and   of  the   Land    alter    his 

Death  :  £^iare.  538,539 

L  Execu- 
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Executory  Grants  of  a  Term 
have  never  yet  been  admitted 
though CKCCUtory  Devifcshavc. 

'Page  545 


(IDf^antjf  of  the  lat'ng.  See  pic. 
rcgatibe. 

A  Debt  due  to  the  King,  is  not 
pardoned  by  the  Adt  of  Obli- 
vion. 190 

Where  the  King  by  his  Letters 
Patent  grants  to  a  Company 
the  folc  Trade  within  fuch  a 
Precinft,  exclulive  to  the  reft 
of  hib  Subjcds,  the  King  is  not 
bound  from  liccnfing  others  to 
Trade,  but  others  not  licenftd 
arc  bound.  197 

Grant  of  an  Office  by  the  King 
to  A-  '  dtjrante  be/zeplacifo  ; 
and  then  after  his  Death,  Sur- 
render, or  Forfeiture  of  this 
Patent,  another  reveriionary 
Grant  to  S.  and  after  that  an- 
other revcrfionary  Grant  to 
C  whether  the  reveriionary 
Grants  be  good.  446 

Eftate  or  Office  held  at  the  Will 

of  a  common  Perfon,  cannot 

be  furrendred  or  forfeited,  but 

it  may  be  in  the  Cafe  of  the 

•King ;  and  a  revcrfionary  Grant 

made  by  the  King   upon  the 

Determination  of  fuch  Office, 

by   Surrender,    Forfeiture,   or 

Death  of  the  Grantee  at  Will, 

is  good  ;  and  the  King  is  not 

deceived  in  his  Grant,  which 

he  would  be  by  granting  that 

iu  pi'dfeJiti^  which  he  intended 

to  grant  iufutrtro.     5B0,  581 


King  Char.  2.  being  indebted  to 
diverfe  Perfons  in  the  Sum  of 
416000/.  8 J.  and  id.  for  the 
Payment  of  the  Intereft  of  that 
Sum,  grants  for  him,  his  Heirs 
and  Succeflors  2 5  oco  LperJnji. 
to  be  paid  out  of  his  Revenue 
of  the  Hereditary  Excife.  "Page 

601 

The  King  hath  Power  to  alien  or 
charge  the  Eftate  which  he 
hath   in  jure  Carofta.  6oz  to 

6c6 

Of  Pcnfions.  603 

Where  a  Duty  that  did  belong 
to  the  Crown  is  granted  to  the 
Subjedt,  the  Officers  that  col- 
left  it,  continue  the  Officers  of 
the  Crown,  though  the  Duty 
belongs  to  the  Subjod.        607 

The  King's  Grant  ought  to  be 
taken  in  fuch  Scnfe,  as  is  a- 
grceable  to  his  Honour.      659 

Where  the  King  intends  only  to 
confirm,  yet  his  Letters  Pa- 
tents may  amount  to  a  new 
Grant.  661 

A  legal  Intention  in  the  King's 
Grants  are  not  always  nccef- 
fary,  but  fomctimes  a  moral 
Intent  fufficcs.  Ibid. 

The  Surrender  of  void  Letters 
Patents  may  be  a  good  Confi- 
deration,  663 

Letters  Patents  fKall  not  be  a- 
voided  upon  Oyer.  Ibid. 

The  King  grants  a  Manor  with 
the  Appurtenances,  and  the 
Advowfon  by  Name,  which 
lately  did  belong  to  the  Arch- 
bifliop  of  C.  and  to  the  Abbot 
of,  Q-c.  and  the  JrchbiJJjop  ne- 
ver had  it,  though  it  was  fo 

recited  i 
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recited  J  yet  the  Grant  adjudg- 
ed to  be  good.  "page  66  7, 
The  General  Words  of  the  King's 
Patents  fliall  be  conftrued  with 
Relation  to  the  Recital,  when 
the  King  deligns  a  Profit  to 
hiiufelf,  and  not  to  diminidi 
his  Revenue  ;  but  if  there  are 
Words  to  fhew  his  Intent,  No?i 
ohfiante  the  Patent  will  be 
good.  Ibid. 


l^abeajs  Co?pii0. 

Exception  was  taken  to  the 
Return  of  an  Habeas  Cor- 
pus upon  a  Commitment  by 
the  College  of  Phyiicians;  the 
Defendant  was  difcharged,  the 
Offence  being  pardoned.      676 

i^iglj  Crcafon. 

In  Cafe  of  Trcafon,  if  the  Per- 
fon  does  not  plead,  the  Indid- 
mcnt  is  taken  pro  confeffo , 
and  is  not  like  to  Cafes  of  Fe- 
lony. 145 

Treafon  cannot  be,  committed 
but  againft  the  King.  163 

Upon  an  Outlawry  for  High 
Treafon,  the  Court  of  R.  B. 
over-ruled  Sir  T^.  J.  who  al- 
Icdgcd  that  he  was  out  of  the 
Realm  at  the  Time  of  the 
Exigent  awarded,  and  prayed 
bis  Trial,  the  Year  being  ex- 
pired, and  he  not  at  Liberty 
to  yield  himf<.-lf  up,  the  Court 
made  a  Rule  for  his  Execu- 


tion, and  gave  no  Judgment 
in  Court.  'Page  195 

Writ  of  Error  upon  a  Judgment 
in  High  Trcafon,  the  firft  Excep- 
tion was,  becaufe  it  was  omit- 
ted in  the  Judgment  that  fe- 
creta  fua  aviputt7itm\  this  be- 
ing Part  of  the  Judgment  pro- 
nounced i  yet  notwithftanding 
the  Exception,  the  Judgment 
held  to  be  good  ;  for  though 
it  be  always  pronounced,  yet  it 
is  never  entred  as  Part  of  the 
Judgment  ^  the  fccond  Excep- 
tion was,  becaufe  the  Indid- 
ment  w^ints  contra  alle^iantite 
fua  Tiebitum ;  and  for  this  the 
Judgment  was  recerfed ;  for 
this  Claufe  is  not  by  way  of 
Aggravation,  but  fhews  how 
he  was  guilty  proditorie.  338, 
360,425,442 

If  an  Alien  come  here  and  re- 
main, the  Indi;^ment  ought 
not  to  fay  Natnralevi  fuiiiu 
'Jjo?uijiu7u^  becaufe  he  is  no 
natural-born  Subjcdt ;  but  it 
ought  to  conclude  contra  al- 
kgiantid  jua  "Debitum^  for  he 
has  a  Protcdion,  and  a  local 
Allegiance  is  due  ;  but  if  an 
Alien  come  here  in  an  hoftile 
jManner,  and  never  was  under 
the  King's  Obedience  or  Pro- 
tedion,  he  cannot  be  endidcd 
at  all,  but  muft  be  tried  by 
martial  Law,  or  Ranfom.  360 

]^omiiic  EcplcpauDo. 

Upon  a  IJomine  Replegia?ido  if- 
fued,  and  an  EloigJiment  re- 
turned by   the  Sherift ;  he  a- 

gainft 
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gain  ft   whom   the  Writ  ifl'ucd 
coniin.^  upon   Procefb,   cannot 
plead  till  he  bring  in  the  Body. 
^Pa^e  6 1,  72 
The  Eloign?!! e7it  is  a  Contempt, 
for  which  the  Court  will  com- 
mit, till  the  Body  be  brought 
in,  and  the  Sheriflf's  Return  of 
the    Eloignment   a    fufficicnt 
Foundation,  and  not  traverfa- 
ble  ,•  but  if  the  Party  will  gage 
^elkrrajice^  the  Court  may 
let  him  to  Mainprife.    61^-] 6 
An  Hom'we  Repkgiar/do   being 
brought  againft  the  Defendants 
for  the  Wife  of  the  Plaintiff, 
and  Elongat'  returned  ;  before 
the  Return  the  Defendants  ap- 
pear, and  enter  a  Plea  of  Non 
cepernut  with  the  Filacer ;  but 
upon    Miftake   a    Witherna?u 
was  awarded,  which  the  Court 
upon  Motion  fuperfcdcd  -,  for 
the  Party  might  appear  at  the 
Return  of  the  Replegiare^  and 
plead  No^i  ceperunt ;  and  then 
no  Wither?ia?n  ought  to  be  a- 
vvarded.  337 

Lay  Hofpital,  as  fuch  is  not 
grantable  in  Reverfion.         15 

An  Inn-keeper  is  not  a  Trader 
within  the  Statute  of  Bank-' 
rupts.  276,  291 

If  an  Inn-keeper  without  reafon- 
able  Caufe,  refufes  to  find 
Meat,  Drink  and  Lodging  for 
his  Gucfts,  he  is  liable  to  an 
Adion  upon  the  Cafe.  2  76  ' 
I 


If  an  Inn-keeper  takes  an  ex- 
ccffive  Price  for  his  Goods,  he 
may  be  indided  ;  or  if  he  be 
(ituated  in  an  inconvenient 
Place,  or  mifgoverns  his  Inn, 
he  may  be  fupprelfed.         291 

Inns  are  within  the  Statute  of 
Alc-houfcs.  ?93 

A  Man  brought  an  Horfe  to  an 
Inn,  and  direded  that  the  Inn- 
keeper iliould  not  give  him 
any  more  Food,  for  he  would 
not  be  refponfible  for  \t;  in  an 
Adion  brought  for  the  Food 
after  given  to  the  Horfe,  it 
was  nded^  that  this  was  not  a 
Difcharge,  for  the  Security  of 
the  Inn-keeper  would  be  lef- 
fen'd  by  it,  who  may  detain 
the  Horfe,  and  by  the  Cnfiom 
of  London  fell  him  for  his 
Keeping.  648 

i^oufe  of  }lo;tiff* 

Judgment  by  the  Lords  Spiritual 
and  Temporal  erroneous,  be- 
caufe  in  this  Cafe  exclufive  of 
the  King ;  for  though  they  give 
the  Judgment,  it  is  not  in  the 
proper  Stile  theirs,  but  is  per 
Ctiriam  Tarliamenti  coram 
Tiomino  Rege.  522 

The  Houfe  or  Lords  have  not 

Conufanccof  an  original  Caufe. 

522  to  524 

An  Order  of  the  Houfe  of  Lords, 
as  to  a  Matter  of  Law  not  pro- 
perly before  them,  difregarded 
in  A.  S.  5  27 

The  Journal  of  the  Houfe  of 
Lords  not  a  Record.        Ibid. 
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By  2  Ed.  3.  1 2.  and  14  Ed.  3. 9. 
Hundreds  tliat  were  not  grant- 
ed out  of  the  Crown  in  Fee, 
at  the  Time  of  making  thofc 
Statutes,  are  annexed  to  the 
Counties ;  and  Letters  Patents 
fince  granted  of  them  are  void. 

Though  an  Houndred-Court  may 
hold  Plea  in  Replevin  j  this 
ought  to  be  in  Court,  and  not 
out  of  it.  675 


GRANT  of  the  Cuftody  of 
an  Ideot,  and  his  Lands  to 
the  Grantee,  his  Executors, 
Adminiftrators  and  AflTigns.  4, 

138 

An  Inquifition  finding  the  Party 

an   Ideot  per  8  a7inos  nltime 

elapfoS:,  repugnant.  5 

gimpatlance. 

where  the  Caufe  is  by  Original, 
an  Imparlance  is  ex  gratia.     2 


^jmpUcatioit. 

Lands  devifcd  to  the  Dcvifors 
two  Daughters,  and  their 
Heirs,  equally  to  be  divided 
between  them  ;  and  if  they 
die  without  Ifluc,  then  all  the 


Land  to  remain  over  to  F.  M. 
one  of  the  Daughters  dies 
without  liluc,  tJic  Sifter  fliall 
have  her  Moiety,  and  not 
F.M.  Tage  i-j 

Lands  arc  given  to  J.  and  his 
Heirs  ,•  and  if  J.  die  without 
Heirs  of  his  Body,  then  S.  to 
have  600  /.  J.  hath  an  Eftate 
in  Fee.  19 

9!mp;tifcnr.icnt, 

A  Bailiff  arrefts  one  out  of  a  Li- 
berty, and  brings  him  to  the 
Gaoler  of  the  Gaol  within  the 
Liberty,  who  impiifons  him  ,- 
this  is  not  falfc  Imprifonment 
in  the  Gaoler.  49,  50 

Where  two  or  more  are  concern- 
ed in  the  imprifoning  the  fame 
Peifon,  one  may  be  guilty  of 
falfe  Imprifonment,  and  the 
other  not.  49,  50,51 

Refufal  of  the  Oath  of  Supre- 
macy incurs  a  Trtcmnnire  up- 
on 3  '^ac  cap.  4.  after  Tender 
by  a  Juftice  of  Gaol-delivery, 
though  never  tendred  by  the 
Bifliop ;  and  though  in  the  In- 
didment  the  Tender  did  not 
appear  to  have  been  fer  Ju- 
flicc  of,  CJC.  as  requiiite  by 
Statute  J  yet  it  appearing  in 
the  Tlaci'ta^  it  is  good.        1 1 

Indi(ftment  upon  the  Statute  not 
(triftly  perfuing  the  Words  of 
it,    but    omitting  fome,     yet 

Ibid, 


good. 


M 


In- 
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Indictment  for  woading  Cloths 
but  to  the  third  Stall,  and  a 
Cuftom  laid  for  forty  Years 
and  more  ;  that  Dyers  ufcd  to 
woad  their  Cloth  to  the  fourth 
Stall  5  this  no  Deceit  to  the 
Publick.  Tagc  109 

The  OmilTion  of  T^i  &  arviis  in 
Ind  id  meats  was  fo  material, 
that  before  the  Statute  of  37 
Hen.  8.  an  Indiftment  ought 
to  be  quafticd  for  it.  4:6 

Indidment  upon  the  Statute  for 
credlmg  a  Cottage,  and  feve- 
ral  Exceptions  to  it.  564 


Where  the  Trial  of  Infancy  fhall 
be.  10,11 

g!nfo?mation» 

Information  for  carrying  a  Child 
to  Javiaka^  though  the  Child 
pretended  that  he  had  no 
Friends,  ^c.  47 

In  an  Information  upon  35  He7i. 
8.  17.  for  converting  Wood- 
Land  into  Arable  and  Pafture, 
it  being  {aid  generally  that  he 
cut  down  2^ofcos,  &c.  Excep- 
tion taken  that  the  Words  of 
the  Statute  were  not  perfucd, 
it  not  being  flicwn  that  the 
Land  was  let  apart,  and  ufcd 
for  Wood-Land  j  the  Excep- 
tion dilallowcd.  52.  But  af- 
ter the  Information  was  qhajh- 
ed  for  laying  the   Place  con- 

.  verted  was  two  Furlongs  from 
the   Houfe,  and   not  flicwing 

3 


where,  or  in  what  Parifli  the 
Houfe  was.  Tas,e  116 

Information  againft  a  JufHcc  of 
Peace  for  not  convic^ting  fcvc- 
ral  Pcrfons  for  being  at  a  Con- 
venticle, do 

Where  J.  and  S.  inform  a  Ma- 
giftrate  of  the  FiXtk^  that  is 
punifliablc;  yet  if  A.  only 
bring  the  Information  ^^ai  taw^ 
(jc.  yj.  only  is  the  Informer 
within  the  Statute,  tliat  is  en- 
tituled  to  the  Penalty.  60 

Jufticc  of  Peace  is  bound  to  ad- 
minifter  the  Oath,  if  required 
by  the  Statute  of  22  Car.  2. 
and  if  he  refufes,  an  Informa- 
tion will  lie  ;  but  he  is  not 
bound  to  commit  upon  that 
Oath.  60, 61 

Information  for  making  of  mix'd 
Metals,  and  felling  fuch  Me- 
tals for  Sterling,  tho'  fold  but 
at  a  reafonablc  Price  ^  an  Of- 
fence at  Common  Law.     1 09 

An  Information  upon  an  antient 
Statute  of  continued  Ufe,  and 
general  Good ;  tho'  the  Time 
of  making  the  Statute  be  mif- 
taken,  yet  the  Information 
held  to  be  good.  1 1 1 

An  Information  againft  a  Popifli 
Recufant  convift,  fliould  fct 
forth  the  Convidion.  1 14 

An  Information  upon  the  Statute 
of  I  yac.  cap.  22.  becaufe  the 
Defendant  alloca'vit  &  JigHla- 
I'it  '•jigi?!t.  covin  tamiat.  An- 
glice^  tanned  Skins,  not  being 
good  and  fufficicntj  moved  in 
Ari-cft  of  judgment,  that  this 
oui^ht  to  be  intended  but  one 
offence  ;  but  ruled  to  be  fevc- 

ral 
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ral  offences,  and  fo  fcvcral  Pe- 
nalties incurred.  T'a^c  ^66 

Informafion  againft  the  Defen- 
dant for  not  taking  the  Oaths, 
and  for  adting  as  an  Alderman 
after  the  Time  incurred,  with- 
in which  he  ought  to  have  ta- 
ken the  Oaths  j  it  appeared 
that  the  Seflions  in  which  he 
was  to  have  taken  the  Oaths, 
began  the  %th.  and  was  ad- 
journed to  the  2  7d.  the  Ading 
which  was  offered  to  be  proved, 
was  between  the  %th  and  the 
22J,  <viz.  the  \^th ;  and  this 
was  held  not  to  be  an  Ading 
after  the  Time  incurred  j  for 
the  7iext  Sejfions^  when  it  is  re- 
quired he  fliould  take  the 
Oaths,  is  the  whole  Time  of 
the  Seffions.  584,  585 

An  Information  was  exhibited  a- 
gainft  the  Defendants  for  hiring 
a  Ship  to  tranfport  themfelves 
into  France^  there  being  then 
War  between  Eiiglatid  and 
France^  with  an  Intent  to  af* 
hft  the  King's  Enemies,  and 
tliat  they  were  taken  going 
into  the  Ship  5  upon  Motion  in 
Arreft  of  Judgment,  the  CoJirt 
faid^  that  this  Offence  borders 
upon  High  Treafon  ;  and  held 
it  to  be  an  Offence  at  Com- 
mon Law,  and  fined  the  De- 
fendants. 637 

%\m^  Of  Court. 

In  what  Manner  the  T'emple  may 
be  faid  to  be  a  Place  privi- 
leged from  Arrefts.      684,  685 

Though  the  'temples  are  extra- 


parochial,  and  out  of  the  City 
and  Franchife  of  the  City  of 
Lo7idon ;  yet  they  arc  within 
the  County  of  LojidoJi.  Tage 

685 

•One  indided  at  the  Old-Saikj\ 
tried  and  condemned  for  break- 
ing a  Chamber  in  the  l'e?/i' 
pie.  Ibid. 

>,'o  one  ought  to  come  from  one 
Inn  of  Court  to  another , 
without  a  Certificate  from  the 
Treafurer  of  that  Society  which 
he  leaves.  685 

gintcrcft  tcIteD. 

The  Feoftor  covenants  for  him 
and  his  Heirs,  with  the  Feoffee, 
his  Heirs  and  Alfigns,  tojnake 
further  Affurauce  ;  the  Feoffee 
affigns,  the  Affignee  brings  an 
Action  of  Covenant,  and. then 
the  Feoffee  rcleafes ;  the  Bring- 
ing an  A.iftion  veffs  fueh  an 
Intereft  in  the  Affignee,  that  the 
Covenantee  cannot  releafe.  257 

Devifce  of  a  Rcvcrfion  brought 
an  Adion  of  Covenant  for 
Arrearages  of  Rent  incurred 
after  the  Teflator's  Death  ;  the 
Defendant  pleads,  that  after 
the  Arrearages  incurred,  and 
before  the  Action  brought,  the 
Plaintiff  had  affigncd  the  Re- 
verfion  ;  to  which  the  Plaintiff 
demurred  ;  and  adJ7/dgcd  that 
the  Arrearages  were  a  Right 
vcfled  in  hmi  before  the  Af- 
fignment.  367 

Upon  a  Super  returned  in  the 
Exchequer,  the  Qiicftion  arofc 
upon  the  Ai5l  for  taking  Shares 

in 
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in  thcNtzyi^/crrWatcr,  which 
cnads  that  the  Shares  Ihall  bo 
taxed  m  the  County  where 
the  Owners  inhabit ;  and  the 
Defendant  living  in  one  Coun- 
ty, and  being  taxed  in  another, 
refufed  to  pay ;  and  the  Court 
held  file  ought  to  pay,  there 
being  an  Intereft  veftcd  in  the 
King  J  and  if  the  Remedy  for 
Coileding,  or  the  Method  of 
Afl'eiring  be  imprafticable,  the 
Duty  being  veiled  in  the 
King,  it  fliall  be  levied  by  the 
AiHftance  of  this  Court.  'Page 

642 

Sloint  anD  fctcral. 

Upon  a  joint  Bond,  if  one  is 
dead,  the  Declaration  againft 
the  other  is  good,  becaufc  it 
is  his  feveral  Deed  5  but  if  the 
other  Party  be  living,  he  may 
plead  it  in  Abatement,  becaufe 
the  Lien  is  joint.  .280 

!3!irue. 

Where  the  Iffue  is  fpccial,  if  Part 
be  found  for  the  Plaintiff,  it  is 
well  enough ;  for  if  the  De- 
fendant's Plea  be  falfe  in  Part, 
it  is  falfe  in  the  Whole ;  but 
upon  the  General  Ifllie,  all 
ought  to'  be  true,  and  found 
for  the  Defendant.  2c?p 

Moved  in  Arreft  of  Judgmci't 
upon  the  Face  of  the  Record, 
after  an  Idue  found  for  the 
Plaintiff  in  a  Plea  of  ple7ie 
Adminiiiraint  pleaded,  that 
Adminiftration  was  committed 


by  the  Jrchhifljop  of  Tork^ 
where  the  Intcftatc  had  ho7m 
iintnhilia  in  Lo7idon  ;  if  it  had 
been  upon  a  Demurrer,  the 
Court  would  have  taken  No- 
tice of  it,  but  not  after  the 
Caufe  has  been  tried.  Tas;e  237 
Where  a  Judgment  in  S.  R.  was 
reverfed  by  Writ  of  Error  in 
Parliament,  the  Court  of  B.R. 
refufed  to  give  a  new  Judg- 
ment ;  and  the  new  Judgment 
was  given  in  Parliament.  51^, 

He  that  has  Judgment  upon  a 
Point  tried,  fiiall  defeat  a  frau- 
dulent Sale  of  Goods  j  but  not 
he  who  has  Judgment  by  Con- 
feffion,  unleis  he  prove,  that  it 
was  for  a  juft  Debt.  585 

H.  was  convid  of  Perjury,  and 
outlawed  for  it  afterwards ; 
no  Judgment  can  be  given  a- 
gainfthim  till  he  he  prcfent.  684 

31uri0Drftron. 

A  Caofc  is  not  within  the  Ju- 
rifdidion  of  a  Superior  Court, 
when  it  comes  there  per  fal- 
Um,  and  before  its  lime,  by 
Writ    of   Error,    or    Appeal. 

522,523 

9|uatce^  of  t\)t  locate. 

Juflices  of  Oyer  and  Tcrmifier 
cannot  hold  Plea  but  of  Indid;- 
ments  taken  before  themfelvesi 
but  the  Juflices  ad  placita  te- 
nend.  fitting  by  Patent  may.  3  2 

Whether  a  Judgment  of  tlic  Scf- 
(ions,  where  they  have  Power 
by  Statute  to  commit,  bein^. 


Contained  in  this  Book. 


It  is  ordered  that  he  he  com- 
mitted^ be  good,  it  not  being 
by  Words  de  pr^fefiti^  as  in 
'B.  R.  where  the  Judgment  is, 
Ideo  Com?nittit?ir.        'page  80 

Where  the  Commitment  of  Ju- 
ftices  of  the  Peace,  by  Vir- 
tue of  a  Statute  is  from  a 
wrong  Time,  the  Court  of 
g.  R.  will  difcharge  it.        8 1 

The  Juftices  may  difcharge  poor 
Prifoners  againft  all  Creditors 
to  whom  Notice  is  given  ;  but 
where  a  Creditor  is  left  out  of 
the  Lift,  he  is  not  difcharged 
againft  him,  though  Notice  be 
given.  116 

Upon  a  Convidion  upon  the  Sta- 
tute of  22  Car.  2.  in  a  Corpo- 
ration for  being  at  a  Conven- 
ticle; the  Appeal  fliall  be  to 
the  Quarter-SefTions  of  the 
Corporation.  122 

No  Partiality  or  Favour  in  the 
Juftices  fhall  be  intended.  123 

The  Juftices  are  only  to  affefs 
the  (^lantnm  that  other  Pa- 
rillies  are  to  pay  towards  the 
Relief  of  the  Poor  of  a  Pa- 
rifh  in  the  fame  Town,  and 
the  Rate  is  to  be  made  by  the 
Overfcers  of  the  Poor  of  the 
Parifh.  258 

The  Juftices  may  tax  particular 
Pcrfons  of  another  Pariili , 
where  the  proper  Parifh  is  o- 
ver-burthened.  259 

Ten  Pounds  per  Ann.  Freehold, 
as  much  within  the  Statute  of 
14  Car.  2.  for  the  Settlement 
of  a  poor  Man,  as  ten  Pounds 
Rent ;  2.^ are.  268 


Obligation  with  Condition  to  fave 
the  Parifh  of  S.  harmlefs  from 
5.  G.  his  Wife  and  Children, 
Jofeph  the  Son  of  jf.  G.  born 
at  the  Time  of  the  Obliga- 
tion entred  into,  had  a  Wife 
and  Children,  whom  he  could 
not  maintain,  and  the  Parifli 
by  Order  of  the  Juftices  was 
to  allow  two  Shillings  per 
Week  to  Jofeph,  for  the  Main- 
tenance of  him  and  his  Fami- 
ly J  in  an  Adion  brought  upon 
this  Bond,  the  Condition  was 
held  to  be  broken  ;  for  though 
it  did  not  extend  to  Grand- 
children of  J.  G'  becoming 
chargeable;  yet  their  Father 
Jofeph,  who  is  by  Nature 
bound  to  maintain  them,  be- 
ing unable  to  do  it,  he  is  in 
that  Refpedl  impotent,  and 
become  chargeable  to  the  Pa- 
rifh, and  he  is  within  the  ex- 
prefs  Words  of  the  Condition  ; 
and  held  in  this  Cafe,  that  all 
the  Children  of  J.  G.  though 
born  after  the  Obligation  en- 
tred into,  would  be  within 
the  Words   of  the  Condition. 

Page  ^^7 

Qiieftion  upon  the  Statute  of  3 
Ifill.  (J  Mar.  was,  if  a  poor 
Perfon  being  taxed  in  the  Pa- 
rifli,  and  not  having  paid,  but 
dying  before  Payment,  or  In- 
habitance  by  the  Space  of  forty 
Days,  had  gained  a  Settle- 
ment ;  and  adjudged^\v.\.t  Taxa- 
tion without  Payment  not  fuf- 
ficient.  620 


N 


The 
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The  Jufticcs  charged  all  the  In- 
habitants generally  to  the  Sca- 
vengers Rates,  according  to 
the  Statute  of  2  ;/'///•  &  Mar. 
and  the  Qiicfhon  between  the 
Inhabitants  oi'  N.  was.  Whe- 
ther the  Inhabitants  of  that 
Part  of  the  Parifli  which  in- 
habited within  the  Country 
out  of  the  Paving,  fliould  be 
contributory  to  the  Affeffmcnts 
for  the  Paving  ,-  but  the  Order 
was  confirmed,  for  the  Words 
of  the  A(5t  are  general  i_  and 
where  the 'Law  does  not  di- 
ftinguiflij  the  Court  ought  not. 

'Page  643 

One  was  placed  with  a  Barber 
to  be  inftruiftcd  to  fliave  and 
make  a  Bob- Wig, for  a  Twelve- 
month, and  to  be  found  in 
Clothes  by  the  Barber,  and  the 
Barber  to  have  what  he  earned  ^ 
this  will  gain  him  a  Settle- 
tlement  within  the  Stat,  of 
Will.  &  Mar.  671 

Sililtification. 

If  one  enter  upon  my  Land,  and 
I  defire  him  to  go  off,  and  he 
refufe,  I  may  ufe  Violence, 
but  muft  not  wound  him.  228 

In  Affault,  Battery,  and  falfe 
Imprifonment ,  the  Plaintiff 
counted  of  a  Detainer,  quotif- 
que  he  paid  loj.  the  Defen- 
dant juftiHes  under  the  Com- 
mand of  the  Court  of  Confci- 
e?ice  in  London,  and  pleads 
that  the  Plaintiff  was  fummon- 
ed  to  appear  i  Nov.  and  that 
the  Procefs  was  continued  till 


30  Noo.  and  that  there  was 
an  Order  to  take  him  and  car- 
ry him  to  the  Counter,-  and 
tiiat  Virtiite  Ordims  pradiB. 
he  arrefted  and  detained  him, 
till  he  paid  1 1  s.  and  lod.  and 
it  was  r7/led  that  he  need  not 
fliew  the  Continuancy ;  for  up- 
on Default  of  Appearance,  the 
Plaintiff  might  be  ordered  to 
appear  at  another  Day  ^  and 
that  it  fuffices,  if  the  Defen- 
dant can  juftify  the  Imprifon- 
ment, the  which  he  may  do 
if  it  be  for  i  o  s.  (jc.  for  the 
Sum  is  not  material  j  and  if 
the  Plaintiff  would  take  Ad- 
vantage, he  ought  to  fhew» 
that  he  had  paid  the  loj.  and 
that  the  Defendant  after  de- 
tained him,  for  otherwife  the 
^tioi/fqne  need  not  be  anfwer- 
ed,  being  only  in  Aggravation 
of  Damages.  Tage  66^ 


)Leafc. 

ALeafe  made  by  a  Pcrfon  who 
has  a  tortious  lleverfion, 
fhall  he  good,  if  before  the 
Commencement  of  the  Leafe, 
the  Tort  be  purged,  and  the 
Leffor  hath  a  rightful  Eitate.  3 
A  Leafe  made  by  one  who  hath 
no  Eftatc,  good,  if  the  Leffor 
be  intitled  before  the  Com- 
mencement. Jlild. 
A  Writ  of  Error  on  a  Judgment 
in  an  Adion  of  Debt  for  Rent,- 
the  Declaration  was,  that  the 

Plain- 
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Plaintiff  the  I'^th  Day  of 
March^  &c.  deniifcd  iPium 
Meffuagitim  fnper  accUt'ita- 
tem  Ha7npfted-Hill  baberid.  d'c. 
and  alfo  upon  another  Demifc 
I  Mq)\  &c.  and  for  Rent  ar- 
rear,  (j-c.  the  Defendant  plead- 
ed, that  the  Plaintiff  tempore 
dimijf.  'P  articular  i7jm  jiihil 
habuit  ill  tenemejitis  ^  tlic 
Plaintiff  replied,  that  Lord  W. 
was  feifed  and  demifed  to  him 
for,  (^c.  and  he  being  fo  pof- 
feifed  May  i.  demifed  to  the 
Defendant ;  to  which  the  De- 
fendant demurred,  and  in  C.  B. 
adjudged  for  the  Plaintiff,-  it 
was  [aid  to  be  wrong,  for  that 
the  Adtion  \v'as  brought  for 
Half  a  Year's  Rent  ending  at 
Michaelmas^  when  it  was  not 
referved  upon  the  four  ufual 
Feaftsj^/^/r.  'Page  lo'] 


Xcct. 


In  Trcfpufs  the  Defendant  pleads 
a  fpecial  JuftiHcation  for  an  A- 
mcrcement  upon  a  Prefentmcnt 
by  the  Jury  for  a  Nufancc  at 
the  Court-Lcet  of  the  Arch- 
bifhop  of  Canterhury  :  jid- 
pidged  for  the  Plaintiff",  for 
"the  Defendant  ought  to  fliew 
the  Bounds  and  Limits  of  the 
Leetj  and  over  what  Perfons 
the  Leet  has  Jurifdidion,  as 
to  fay  de  Rejidentibus  &  iuba- 
bitantibus  infra  Maiicr,  de 
La?Jibeth^  &c.  392 


lietari  facia?!. 

Upon  a  Writ  of  Levari  facias 
to  anfwer  the  King  de  cxiti- 
his  terrt£^  the  Beafts  of  a  Stran- 
ger levajit  and  C07ichaiit  may 
be  taken  and  fold,  for  no  Le- 
vari facias  illues,  but  where 
the  Land  is  Debtor  \  and  in 
all  Cafes  where  the  Land  is 
Debtor,  the  Beafts  of  a  Stran- 
ger are  as  liable  as  of  the 
Owner.  Page  617 

C.  forged  an  Order  of  Chancery, 
in  which  were  feveral  defama- 
tory Exprefiions  againft  the 
Plaintiftj  and  at  the  End  draws 
a  Pillory,  and  fubfcribes  it  for 
Sir  J.  H.  and  his  forfworn 
Witneffes  by  him  fuborned ; 
this  is  but  one  complicated 
A(5t,   and   an  Adion  will  lie. 

I  23 

To  print  and  publifli  a  Petition 
before  the  Delivery,  that  one 
is  an  injuft  Man,  is  adionable. 

124 

To  fay  one  is  a  difhoneft  Man  is 
not  aftionable,  but  to  publifli 
fo,  or  put  it  up  upon  Polls,  is 
actionable.  Ibid. 

liberate. 

Conufec  of  a  Statute  extended 
it,  and  a  Liberate  returned  exe- 
cuted, and  Poffeffion  given, 
but  the  Conufee  never  entred 
adually ;  and  after  the  Conu- 
fee 
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fee  ai'figns,  the  Tenant  conti- 
nuing always  in  PoliefTion  i  this 
does  not  amount  to  iuch  a  Pof- 
fcifion  as  will  make  the  Affign- 
mcnt  good,  for  there  muft  be 
an  actu;il  ]Mitry ;  and  tho'  the 
Return  of  the  Lihcrate  be  an 
adlual  Poifefiion  in  I, aw,  yet 
when  he  who  was  in  Pollelfion 
continues  it ;  this  amounts  to 
an  OHjitT,  which  turns  the  E- 
ftatc    of   the     Conufee    to    a 

Page  300 


Right. 


'iLib.rty  anD  idalacC'Coarr. 

The  Authority  of  Bailiffs  of  a 
Liberty,  and  in  what  Cafes 
the  Sheriff  may  intermeddle, 
and  where  he  muft  dircd  his 
Warrant  to  the  Bailiff"  of  the 
Liberty  j  and  in  what  Manner 
the  Procefs  out  of  tlie  'Palace- 
Court  muft  be  executed,  and 
to  whom  it  muft  be  dircded. 
413  to  418 

'iLimitatioit.   Sec  HcmamDcr. 

ff.  feifed  in  Right  of  his  Wife, 
the  Husband  and  Wife  join  in 
a  Fine,  and  declare  the  Ufes 
to  the  Heirs  Male  of  the  Body 
of  the  Husband  upon  the  Wife 
engendred,  Remainder  to  the 
right  Hens  of  the  Husband  ; 
they  have  liTue  a  Son  who  died 
without  Iffue  ,•  and  if  the  Plain- 
tiff" who  was  right  Heir  to  the 
Husband,  or  the  Defendant 
who  was  the  Heir  to  the  Wife, 
fhall  have  the  Land,  was  the 
Queftion  upon  the  fpecial  Ver- 
2 


dia  J  and  adjudged  for  the  De- 
fendant, for  "it  being  limited  to 
take  Effca  after  the  Death  of 
the  Husband  without  Iffue  ge- 
nerally ;  and  there  not  being 
any  Eftate  to  fupport  it,  it  is 
a  future  Ufe  to  take  Effed  up- 
on fuch  a  remote  Poiiibility, 
as  the   Law  will  not  allow. 

Page  351 

If  a  Man  covenants  to  ftand  feifed 
to  the  Ufe  of  J.  S.  and  his 
Heirs,  after  the  Death  of  J.  T). 
he  continues  feifed  in  Fee,  and 
no  Eftate  altered  during  the 
Life  of  J.  T>.  and  if  the  Co- 
venantor dies,  this  fhall  defccnd 
to  his  Heir;  but  if  he  cove- 
nants to  ftand  feifed  to  the  Ufe 
of  the  Heirs  Males  of  his  Bo- 
dy, becaufe  that  no  Defcent 
may  be  to  the  Heir  after  his 
Death,  the  Law  raifes  an  Eftate 
to  him  by  Implication  ;  and  he 
does  not  remain  feifed  in  Fee 
during  the  Life,  but  his  Eftate 
is  immediately  put  into  an  E- 
ftate-tail.  35  ^ 

A  Man  may  limit  a  future  Ufe 
upon  a  Contingent  after  a 
Death  without  Iflue,  within 
the  Compafs  of  a  Life.    Ibid. 

statute  of  jiunitation?. 

J.  receives  Money  belonging  to 
an  Inteftate  ;  after  this  B.  takes 
out  Adminiftration ;  fix  Years 
expire  from  the  Time  that  A, 
received  the  Money  ;  S.  brings 
his  Adion,  A.  pleads  Kon  aj- 
fimpjit  ififra  fex  an?ios^  2.  re- 
plies and  fhews  that  Admini- 
ftration 
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ftration  was  committed  to  him 
fuch  a  Year  and  Day,  which 
was  ijifrafex  anms  ;  the  Court 
inchned,  that  though  fix  Years 
were  expired  fincc  the  Re- 
ceiving of  the  Money,  yet  not 
being  fo  fince  the  Adminiftra- 
tion  committed,  this  Adion  is 
not    barred    by   the    Statute. 

'Page  555 

The  King  hath  not  an  Intereft  in 
the  Lands  of  a  Lunatick,  but 
can  only  commit  them  to  the 
Care  of  another,  and  fuch 
Committee  is  accountable  to 
the  Lunatick  if  he  recovers, 
and  to  his  Executors  if  he 
diesi  and  by  the  Death  of  the 
Committee  the  Grant  is  deter- 
mined. 138,  177 

Where  one  is  a  Lunatick  d  na- 
twitate^  the  King  has  an  In- 
tereft in  his  Lands,  and  fhall 
receive  the  Profits  to  his  own 
Ufe,  or  grant  them  to  ano- 
ther j  and  fuch  Grantee  is  not 
liable  to  account,  but  only  to 
maintain  the  Ideot  and  his  Fa- 
mily. ^     J  38,  177 


HETHER  a  Mandamus 
ought  to  be  directed  to 
the  Mayor  and  Aldermen  of 
Lo7ido7i^  or  to  the  Court  of 
Mayor  and  Aldermen  of  Lou- 


w 


Wo;/,  to  fwear  a  Sheriff,  vvliere 
the  Cuftom  is  to  fwear  the 
Sheriff  in  the  Court.   'Page  6^ 

A  Mandamus  was  prayed  by  the 
Plaintiff,  being  a  Prodlor  in  the 
Arches^  he  being  fufpendcd  by 
the  Defendant,  who  was  Dean 
of  the  Arches  j  it  was  return- 
ed, that  the  Plaintiff  was  ad- 
mitted a  Prodor  in  tiic  yJrches^ 
and  took  an  Oath  to  obferve 
the  Laws  and  Canons  of  the 
Archbifhop,  (jc.  and  fliews  a 
Breach  of  the  Orders,  ^c.  for 
which  he  was  removed  j  it  was 
much  queflionedy  whether  a 
yiaiidamus  lay^  but  it  was 
adjudged^  that  the  Archbilliop 
could  not  as  Vifitor  examine 
the  Proceedings  of  the  Arches ; 
for  that  would  be  to  appeal 
from  an  Aft  by  one  Authority, 
to  the  fame  Authority.        290 

Sir  J.  S.  prayed  a  Mandamus  to 
be  rcftored  to  the  Office  of  an 
Alderman  of  the  City  of  Lon- 
don, fuggefting  that  he  was 
elecf.  jecundum  confuetudinem^ 
(^c.  upon  which  it  was  return- 
ed, that  he  was  an  Alderman, 
as  is  fuggefted,  but  that  he 
did  not  take  the  Oaths  accord- 
ing to  the  Statute  of  i  Will 
Q-  Mar.  by  which  his  Place 
became  void  •  and  adjudged, 
that  notvvithftanding  the  Fran- 
chifcs  of  the  City  were  for- 
feited by  the  Judgment  in  the 
^//o  Warra?ito.y  yet  that  the 
Corporation  remained  ///  efft; 
and  therefore  tho'  tliat  Judg- 
ment was  not  revcrfed  till  the 
Aft  of  2  Jf.  (J-  M.  )'et  by  the 
O  Recital 
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Recital  of  the  Judgment  in 
the  Ad  for  Rcftitution  of  the 
City  of  London,  Sir  J.  S.  con- 
tinued an  Aiderman  after  the 
Judgment  in  the  ^//o  ll'arra?i- 
to,  and  was  therefore  obliged 
to  take  the  Oaths  by  the  i  jhH- 
(^  3/^r.  and  they  are  to  in- 
tend the  Return  to  be  true,  if 
poiTiblc,  and  a  peremptory  Ma;/- 
dafui/s  was  denied.    T age  29-^, 

310 

A  Writ  of  Mandamus  dircftcd 
Johanni  Goar  Trajidi^  Sodis, 
(J-  Scholaribns,  dye.  Sti.  Jo- 
hannis  Saptift^,  they  need 
not  put  their  Common  Seal  to 
the  Return  5  and  it  was  in- 
dorfcd,  Refponjio  Johannis 
Goar,  Cjc  according  to  the 
Diredtion  of  the  Writ ;  it  was 
held  fufficient,  for  the  Return 
being  filed,  they  are  cftopped 
to  fay,  it  is  not  their  Return  ; 
and  if  any  other  made  it  for 
them,  they  have  an  Adion  on 
the  Cafe  againft  them.        368 

The  Court  rcfufed  to  grant  a 
peremptory  Mandamus  to  the 
Mafter  of  St.  Johns  College, 
dxc  to  remove  J.  B.  C  &c. 
Fellows  of  the  College,  for 
not  taking  the  Oaths,  becaufc 
they  were  not  made  Parties. 
546  7ifq7ie  549 

An  Attachment  may  go  for  not 
making  a  Return  to  an  Alias 
Maudamjis,  though  the  Claufc 
vcl  C'aufam  nobis  Jig?iificctis 
be  omitted,  for  they  may  ex- 
cept to  the  Writ  after  the  Re- 
turn ;  and  till  the  Return  the 
Court  has  noihing before  them. 
3  66<? 


In  extraordini'ry  Cafes,  when  the 
C(.urt  is  fatished  of  the  Difor- 
dcr  of  the  Place,  they  may  re- 
quire a  Return  to  the  jlias 
Mandamus.  'Page  669 

Moved  in  K.  'B.  for  a  perempto- 
ry ilfr/;/^^;/V///  after  a  Verdid  in 
C.  B.  the  Co7trt  [aid,  they  could 
not  take  Notice  here  of  a  Ver- 
did in  C.  B.  and  the  Verdid 
ought  to  be  in  7^.  S.         670 

The  Grantee  of  a  Moiety  of 
twenty  Copyhold  Tenements, 
has  after  the  Grant  of  a  Moie- 
ty of  the  Manor  -,  he  with  the 
Grantor  may  hold  a  Court, 
and  join  in  the  Grant  of  the 
Copyholds.  191 

A  Grant  of  any  Part  of  the  De- 
mefnc  in  Fee,  though  but  for 
an  Inftant,  fevers  it  from  the 
Manor;  fo  that  it  can  never 
be  Part  of  it  again.  192 

filpaftcr  anD  ^evbant. 

If  the  Mafter  command  his  Ser- 
vant to  do  what  is  lawful,  and 
he  misbehave  himfelf,  the  Ma- 
fter lliajl   not  anfwer  for  him. 

228 

The  Difference  between  Mono- 
poly and  Engrofling  is,  the 
one  is  by  Patent  from  the  King, 
the  other  is  by  the  Ad  of  the 
Subjed  between  Party  and  Par- 
tv.  1 69 

A  Mo- 
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A  Monopoly  is  no  immoral  Aft, 
but  only  againft  the  politick 
Part  of  the  Law.      ^age  226 

The  Statute  of  Monopolies  docs 
not  extend  to  Letters  Patents 
granted  to  Companies.        234 

where  a  Monftraus  de  'Droits 
and  where  a  Petition  of  Right, 
is  the  proper  Remedy  for  a 
Demand,  which  a  Subject  hath 
upon   the  Crown.    608,  609, 

613,  614 

Where  upon  a  MoJiftrnns  de 
Ihoit^  the  Judgment  of  the 
Court  is  erroneous,  if  the  Re- 
medy be  proper,  the  Courr 
ought  to  give  a  new  Judg- 
ment, 615,  616 

Hiough  it  does  not  appear  that 
any  Money  was  paid  upon  an 
Original  Mortgage,  yet  the 
firft  Mortgage  was  good  be- 
tween the  Parties;  and  being 
fo,  when  the  firft  Mortgagee 
aifigns  for  a  valuable  Confide- 
ration,  this  is  alL  one,  as  if 
the  firft  Mortgage  had  been 
upon  a  valuable  Confidcra- 
tion  ;  for  now  the  fecond  Mort- 
gagee ftands  in  his  Place,  and 
i"s  "within  the  Provifo  of  the 
Stat,  of  27  Eliz.  c.  4.        423 

Though  the  Mortgagor  be  not 
Tenant  at  Will  to  the  fecond 
Aftignee,  yet  he  is  not  a  Dif- 
feilor,  but  a  Tenant  at  Suffe- 
rance i  and  therefore  the  Mort- 


gagee, his  Eftate  not  being  de- 
vefted,  may  alfign,  though  the 
Mortgagor  be  not  a  Party, 
and  the  Mortgagee  never  in 
Polfefllon.  'Page  423 

The  Mortgagee  for  himfelf,  his 
Executors,  Adminiftrators  and 
Alfigns,  covenants  with  the 
Mortgagor,  that  he  fliall  en- 
joy, and  take  the  Profits  till 
Default  of  Payment ;  the  Co- 
venant being  for  his  Alligns,  he 
iliall  be  prefumed  Tenant  at 
Will  to  all  the  Aifigns,  as  well 
as  to  the  firft  Mortgagee.    424 


W.  tlic  Party  killed  was  Servant 
to  X.  who  had  an  Intent  to 
turn  him  away,  and  fent  for 
his  Key  ,■  it  was  fa  id  to  K.  that 
W.  refufed  to  bring  the  Key, 
upon    which   K.    fetched   his 
Sword,  and  went  and  expoftu- 
lated    with  JV.    who  faid  he 
might    have    the  Key    if  he 
\vould ;  and  then  K.  Itruck  Jl'. 
with  the  Sword,  and  JT.   ha- 
ving   a   Sneed    in    his   Hand, 
ftruck  at  X.  with  the  Sneed, 
which  did  not  hit  him  ;   after 
x\-i\slp\  followed  X.  and  punch- 
ed him  feveral  Times  with  the 
Sneed,    and    X.    thruft    him 
with    his    Sword    and   killed 
him  ;   upon  a  fpecial  N'erdift, 
held  to  be  Murder  at  Common 
Law,  and  the  Denial  oi  the  Key 
no  fuHicient  Provocation  to  ex- 
tenuate the  Fact  to  Manilaugh- 
ter  J  but  held  not  to  be  within 

the 
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the  Statute  of  Stabbing,  for  a 
Sliced  was  a  Weapon  drawn 
within  the  Meaning  of  that 
Statute.  T*age  666 

A  Smith  ftruck  his  Apprentice 
with  a  Bar  of  Iron  j  adjudged 
to  be  Murder.  668 


jl5c  ejceat  Ecgniim. 

\7£  exeat  Reg?iiim  is  a  Writ 
^  ^  applied  to  particular  Per- 
fons  and  at  firfl:  chiefly  ufed 
in  Matters  of  State,  and  but 
in  late  Time  applied  to  Courts 
of  Juftice  J  it  is  not  to  be 
granted  without  Oath.        136 

Notice. 

A  Man  covenants  to  pay  200/. 
for  the  Support  and  Mainte- 
nance of  his  Wife,  within  two 
Years  after  he  fliali  be  re- 
quired, to  fuch  Perfon,  as  {[\c 
fliall  by  Deed  appoint  j  {he  ap- 
points, and  dies  before  Notice 
given,  the  Money  is  due  upon 
the  Covenant.  34 

Only  three  Cafes  where  Notice 
not  requifite  ;  i .  In  Cafe  of  a 
Condition  precedent  i  2.  Where 
the  Thing  is  of  a  publick  Na- 
ture ;  3.  Where  the  Party  takes 
it  upon  himfclf.  128 

The  Rule,  that  where  No- 
body is  bound  to  give  Notice, 
that  the  Party  is  bound  to  take 
Notice,  is  an  abfurd  one.  129, 
3  1S2 


All  Subjeds  arc  bound  to  take 
Notice  of  the  King's  Great 
Seal  and  Privy  Seal.  '/^<7i;V  22 j 

A  Patron  ought  to  take  Notice 
of  a  Vacancy,  upon  the  Sta- 
tute of  Pluralities ;  and  if  he 
does  not,  Lapfe  will  incur  ^ 
but  at  Common  Law  this  was 
at  his  Elcftion.  396 

Adjudged  upon  the  Ads  of  Dif- 
charge  of  poor  Pnibners,  that 
it  is  not  fufficient  for  a  Defen- 
dant in  his  Plea  to  foy,  that 
he  had  given  Notice  to  the 
Plaintiff  in  theAdion,  in  which 
he  pleads  fuch  Plea  -,  but  he 
ought  to  aver  that  lie  had  gi- 
ven Notice  to  the  Party  at 
whofe  Suit  he  was  committed, 
tho'  he  be  not  Plaintitf.      362 


0ot)cl  aiTignmcnt. 

The  Plaintiff  declared  that  he 
was  fcifed  of  a  Ship,  which 
he  employed  pro  commodo  ip- 
fws-,  and  fhewed  how,  (^c. 
and  that  upon  her  Return,  the 
Defendants  feifed  the  Ship 
M^rch  I.  &c.  (J-  hue  nfque 
detinem  per  qmd,  (jc.  the 
Defendant  pleads  J^io  noji 
quia  they  are  incorporated , 
^c.  and  lliews  the  Charter, 
Cjc  and  that  they  feifed  the 
Ship  upon  Sufpicion,  cjc  pr£- 
textu  of  a  Procefs  out  of  the 
Admiralty,  qute  eji  eadem  cap- 
tio  &  dctentio  ;  and  after  by 
Deed  between  the  Plaintiff  and 
Defendants,  in  Behalf  of  the 
Eafi-India  Company,   agrea- 

tuvt 


Contained  in  this  Book, 


turn  fitit^  that,  fyc.  it  was 
alfo  agreed  that  the  Plaintiff 
(hould  fubmit  to  the  Judg- 
ment of  the  Court  of  Admi- 
miralty,  and  that  there  fhall 
be  a  Releafe  of  all  Adions  to 
the  Company,  and  all  the 
Members  of  it,  and  fliew  that 
the  Plaintiff  rcleafed,  and  they 
fliew  it  to  be  the  fame  Cap- 
tion, Crc.  the  Plaintiff  replies, 
and  prays  Oyer  of  the  Agree- 
ments, and  takes  Proteflation, 
C^c.  C^  pro  Tlacito  dicit,  that 
the  Defendants  took  the  Ship 
M^Tch  I.  which  was  before 
the  Caption  upon  the  Procefs 
in  the  Admiralty ;  and  that 
this  is  the  Caption  upon  which 
the  Aftion  is  brought,  and  con- 
cludes, (^c.  upon  which  the 
Defendant  demurred  jthisfeems 
to  be  a  Kovel  Jffigmnent  j  and 
adjudged  that  the  Agreement 
will  not  aid,  becaufe  but  Con- 
veyance, and  not  relied  upon  i 
and  it  was  faid^  that  the  De- 
fendants can  take  no  Benefit  of 
the  Releafe  in  their  natural 
Capacity.  "Page  284 


FEllows  of  a  College,  q;uate- 
nns  Fellows,  ought  to  take 
the  Oaths  in  their  Colleges, 
according  to  the  Statute  of 
I  Will,  &  Mar.  and  not  elfc- 
where  j  ^//^re.  397 


C^fficer  anD  )©fffce. 

He  who  has  an  Eflate  for  Life 
in  an  Office,  is  the  Officer  a- 
gainfl  whom  the  Forfeiture 
iliall  run.  Page  114 

It  ought  to  be  of  Record  in  the 
Court,  who  is  the  Officer,  tiiat 
the  Parties  grieved  may  know 
ftgainft  whom  to  bring  their 
Adtion.  Ibid. 

Where  upon  an  Office  found  a 
Title  appears  for  the  King, 
but  it  is  not  found  in  what 
Degree  j  there  the  beft  fhall 
be  taken  for  the  King.         178 

Between  the  Return  of  an  Of- 
fice, and  the  Grant  of  Letters 
Patent,  there  ought  to  be  a 
Month  per  Statute  of  iS  Heu. 
6.  that  the  Parties  might  come 
and  tender  a  Traverfc.      Ibid^. 


Error  in  Fadl  affigned  to  reverfe 
Outlawry  in  High  Treafon,  by 
the  Perfon  outlawed  ore  tefms  -^ 
and  Iffue  taken  upon  the  Er- 
ror in  Fad  affigned.  16 

If  the  Perfon  outlawed  was  out 
of  England^  at  the  Time  of 
the  Exigent  awarded,  this  is 
Error.  Ibid. 


I^ar^ 
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A  Pardon    of    Murder    good 
without   the  Word  Mm- 

drnvi'  1 5  7 

One  convidl  of  Forgery,  and  fcn- 
tenccd  to  be  put  in  tiie  Pillory^ 
obtains  the  King's  Pardon  j  up- 
on a  Motion  for  a  Rule  to  fet 
her  in  the  Pillory,  flie  before 
her  Appearance  upon  the  Rule 
by  her  Counfel  fhews  the 
King's  Pardon  ;  the  Court  gave 
her^Timeto  fliew  Caufe.  159 
The  King's  Pardon  reftores  a  Per- 
fon  to  his  Credit  who  is  con- 
vidtcd,  or  has  Judgment  a- 
gainft  him  for  a  Crime,  which 
makes  him  incapable  of  being 
a  Witnefs.  57^5  5 7? 


In  Replevin  upon  the  Statute  of 
Car.  2.  for  uniting  Pariflacs  in 
Lojdou  after   the   Fire  ;   the 
Queftion  was,  whether  a  fevcral 
Rate  made  upon  each  Parifli 
apart,  after  the  Rate  they  paid 
before  the  Fire ;   and   whicli 
upon  Appeal,  had    been  con- 
firmed by  the  Lord  Mayors  or 
a  joint  Rate  made  upon  both 
Pariflies  together  by  the  Lord 
Keeper,   and  two  Barons,  was 
the  more  purfuant  to  the  Ad  i 
and  adj/idged,  that  refpcdive 
Pariflies  mull  be  intended  in 


the  Ad,  rcfpedive  united  Pa- 
riflies. Tage  2 1 6 
The  Parifli  of  St.  Mary  being 
united  to  the  Parifli  of  St.  Sivi- 
thiu  by  A(ft  of  Parliament,  and 
the  Parifli  of  St.  Sivithiu 
remaining  the  only  Parifli- 
Church,  a  Parifli  Rate  fliali 
charge  the  Inhabitants  of  the 
Parifli  of  St.  Mary,  to  contri- 
bute to  the  Repair  of  the 
Church    of  St.  Swthi7i.    588, 

616 


l^arliamcnf* 

An  kSi  of  Parliament  between 
particular  Perfons,  fliall  not 
bind  Strangers.  97 

Upon  a  long  Prorogation  of  Par- 
liament, Writs  of  Error  in 
Parliament  are  no  Siiperfe- 
deas.  i<^3 

Ads  of  Parliament  muft  be  con- 
ftrued  according  to  our  Law. 

221 

Filing  an  Original,  during  a  Scf- 
fion  againft  a  Member  of  Par- 
liament, no  Breach  of  Privi- 
lege. 527 

patent. 

A  Patent  by  which  Fines  arc 
granted,  muft  be  pleaded  in 
the  Court  of  Exchequer,  be- 
fore the  Court  of  'B.  R.  can 
take  Notice  of  it.  1 2 

peculiars. 

Peculiars,  and  the  fevcral  Kinds 
of  them.  589 

Where 
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where  the  Peculiar  is  not  fubor- 
dinate  to  the  Jurifdidion  of 
the  Ordinary  of  the  Diocefe 
in  which  it  lies,  there  Letters 
of  Requeft  may  be  made  from 
thence  immediately  to  the 
Archbifliop  ;  aliter  where  it  is, 
for  then  they  are  per  faltmn. 

Tage  589 

peerage. 

Where  a  Peer  is  Leffor  of  the 
Plaintiff  in  Eje^ment,Si  Knight 
ought  to  be  returned  on  the 
Panel  5  and  this  a  Privilege 
by  Common  Law,«a!id  there- 
fore cannot  be  waived.        229 

of  Baronies  in  Fee,  by  Writ  and 
by  Tenure.  433,  434 

W^here  a  Barony  in  Fee  defcends 
to  fcveral  Daughters,  it  is  in 
the  Crown,  and  the  King  may 
€X  gratia  veft  it  in  which 
Daughter,  or  the  inheritable 
Iflue  of  which  Daughter  he 
pleafes,  7tt  videtur  ;  but  if  a 
Perfon  fummoncd  to  Parlia- 
ment by  Writ,  and  having  fate, 
dies,  leaving  Ilfue  two  or  more 
Daughters,  who  all  die ;  one 
of  them  only  leaving  IlTue, 
fuch  Iflfue  has  a  Right  to  de- 
mand a  Summons  to  Parlia- 
ment. 44 1 

Cafes  where  the  Barony  dcfcend- 
cd  to  one  Daughter  only,  and 
the  Heir  Male  of  a  collateral 
Line  was  fummoned  to  Parlia- 
ment; and  the  Daughter  not 
admitted   to  the  Title.   434, 

436 

The  Trial  of  Letters  Patents  cre- 


ating a  Peer  is  by  themfelves, 
being  produced,  and  therefore 
it  need  not  be  pleaded  front 
patet  per  Recordtn/i  i  the  Trial 
of  Defcent  by  which  Peerage 
is  claimed,  is  to  be  per  'Pais ; 
tiiercfore  the  Concluiion  &  hoc 
parat.   efi    verificare^    proper. 

'Page  520 

It  is  neceflliry  for  a  Bifhop  to 
plead  exprefly,  that  he  is  uiius 
Pariinii  Regfii^  (jc.  but  not 
for  a  Lay  Lord.  521 

Of  what  an  Earldom  confifted  ; 
not  neceffary  that  there  fhould 
be  a  Place  of  the  Name  of 
the  Title  ;  or  that  if  there  be 
a  Place  of  that  Name,  that  it 
fliould  be  within   the  Realm. 

518,  519 
A  Perfon  created  a  Peer  under 

the    Great  Seal  of  England, 

fhall  be  intended  a  Peer  oiEfig- 

la?id,  and  that  need  not  be  a- 

verred.  519 

A  Peer  cannot  be  oufled  of  his 
Dignity  but  by  Attainder,  Ad 
of  Parliament,  or  Judgment 
in  a  Scire  facias  upon  his  Pa- 
tent ^  he  cannot  by  Fine.  525, 

527,528 

Right  in  an  Honour  or  Peerage, 
how  and  in  what  Manner  ju- 
dicially determinable.  524,  525 

Indidment  of  Murder  found  a- 
gainft  a  Peer  by  the  Grand 
Jury ;  he  was  ordered  to  ftand 
committed.  683 

Indidment  of  Perjury  in  an  An- 
fwer  in  Chancery  ;  Ruled,  that 

if 
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if  the  Bill  be  difmiflfcd  in  Chan- 
cery, the  Complainant  there  is 
a  Witncfs,  othcrwife  he  is  not  ,• 
that  the  Bill  taken  off  the  File 
is  no  Evidence,  though  a  Copy 
made  vvhilft  the  Bill  was  on 
the  File,  may  be  read  j  but 
there  being  only  Oath  againft 
Oath,  the  Defendant  was  ac- 
quitted. Tnge  ^2-] 
Where  a  Man  is  fet  in  the  Pil- 
lory, whether  it  be  the  Judg- 
ment or  the  Crime,  that  makes 
him  infamous,  fo  as  to  lofe 
libera?/i  legem,  and  be  incapa- 
ble  of   becoming   a  Witnefs. 

578,  579 

Whether  the  Ereftingof  a  Play- 
houfe  be  a  Nufance,  and  whe- 
ther Stage-plays  be  malmn  in 
fe.  625  nfque  630 

l^iepotoUer  Court, 

Piepowder  Court  pleaded  to  be 
held  before  the  Mayor  gene- 
rally, is  ill ;  bccaufe  it  ought 
to  be  held  before  the  Steward, 
without  fpecial  Cuftom.      33 

So  is  Pleading  the  Contraft  to 
have  been  made  within  the 
Fair,  to  entitle  the  Piepowder 
Court  to  Jurifdiftion,  without 
fpccifying  that  it  was  for  fome- 
thing  bought  or  fold,  or  ari- 
fing  within  the  Fair.         Ibid, 

p>leaDmg. 

Whether,  where  the  Words  m  a 
I 


Deed  are  fufficicnt  to  pafs  a 
Thing  by  feveral  Means,  and 
they  are  pleaded  generally 
without  fliewing  any  Eicdtion, 
which  way  the  I'liing  paifes; 
this  be   a  double  Pica.  'Pnge 

Ortjier  le  mere  a  good  Plea  upon 
the  Statute  0/2^  Eliz.         99 

Condition  of  a  Recognizance, 
that  the  Principal  fjiall  pay 
the  Money,  or  render  himfclf ; 
Breach  alfigncd  that  he  had 
not  rcndred  himfclf,  ill.      100 

Where  the  Declaration  is  ill,  and 
upon  Demurrer  Judgment  for 
the  Defendant  ^  and  after  the 
Plaintiff  brings  another  Adion, 
the  Defendant  cannot  plead 
the  former  Adion  in  Bar  ;  but 
where  there  is  a  Judgment 
upon  a  Demurrer  to  a  Plea,  or 
upon  a  Verdid;  or  Confeflion, 
he  may.  120 

Leffee  of  an  Houfe  covenants  to 
repair,  uphold,  Q-c.  the  Houfe 
is  burnt  without  his  wilful 
Ad,  and  the  Lelfee  within 
convenient  Time  rebuilds  it^ 
this  a  Breach  of  the  Covenant, 
and  Rebuilding  within  conve- 
nient Time  no  good  Plea  in 
Bar,  the  Adion  being  attach- 
ed. 211 

Adion  of  Debt  upon  a  Bond  j  the 
Defendant  demands  Oyer  of 
the  Condition,  and  pleads  that 
certain  Letters  Patents  grant- 
ed to  the  Plaintiff,  and  recited 
in  the  Condition,  Vacua  de- 
venerimt  ante  diem  folutionis 
peamits,  [cil.  1 3  IJcc.  &  ad- 
htic  "jociiic  cxifium  -,  the  Plain- 

tirf 
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tift  replies,  that  the  Letters 
Patents  were  in  Force  from 
the  Time  of  making,  (j  ad- 
huc  exifiiint^  &  hoc  petit  quod 
i?uitdratnr  per  Tatriam  \  the 
Defendant  demurred,  and  the 
Defendant's  Plea  adjudged  ill; 
for  he  ought  to  fhevv  how  the 
Letters  Patents  became  void. 

Tage  303 

Hoc  parat.  eft  oerificare^  not 
Matter  of  Subftance.  340 

Adtion  fur  Cnfe  upon  an  Agree- 
ment, CJC.  and  Breach  afiTigned, 
that  the  Defendant  71071  perfor- 
viavit  agreame72tu?n  pi'tediU.  If- 
fue  upon  this  joined,  and  a 
Judgment  in  C.  B.  for  the 
Plaintiff,  and  a  Writ  of  Error 
brought,  and  the  Breach  faid 
to  be  too  general  j  but  the 
Judgiimit  affirmed  ■■,  if  this  had 
been  upon  a  Demurrer,  it  would 
have  been  good  -,  but  after  a 
Vcrdidl:    it   is    unqueftionable. 

344 
It  is  not  fufficient  to  plead  Mat- 
ter  which   would   be  a    Per- 
formance of  a  Condition    by 
Implication.  345 

Though  an  immaterial  Traverfe 
is  aided  upon  a  general  De- 
murrer, yet  an  infufficient 
Traverfe  is  not.  346 

In  an  Adion  of  Trefpafs  and 
falfe  Imprifonmcnt,  the  Defen- 
dant jullincd  under  a  Ca.  fa. 
out  of  the  Court  of  !Bri/lol ; 
the  Plaintiff  replies  and  pleads 
a  private  Aft  of  Parliament 
for  ercding  a  Court  of  Con- 
fcience  in  "Briftol,  and  fliews 
that  the  Defendant  had  reco- 


vered but  5  s.  Damage,  and 
5  o  J.  Cofts,  and  fliews  that  he 
had  arrefted  the  Plaintiff  con- 
trary to  the  Aft  J  to  which  the 
Defendant  rejoined;  upon  which 
the  Plaintiff  demurred,  and 
adjudged  againfl:  the  Plaintiff, 
for  he  ought  to  have  pleaded 
this  Matter  in  the  Court  of 
BriJIol,  and  ilicwn  that  he 
was  an  Inhabitant,  if  he  would 
have  the  Benefit  of  the  Ad ; 
and  if  after  they  had  proceed- 
ed there,  he  might  have  an 
Aftion.       Page  350,  366,  407 

When  a  Plea  goes  by  way  of 
Confeffion  and  Avoidance,  fuch 
Plea  fhall  not  amount  to  a 
general  Iffue.  362 

The  Plaintiff  />/  Cur.  Tal.  count- 
ed againft  the  Defendant,  that 
he  was  indebted  to  the  Plain- 
tiff as  Adminiftrator  to  F.  B. 
in  10/.  pro  taut.  '\De72ar.  [urn. 
eJ7/fde7u  Qjter.  as  Adminiftra- 
tor of  F.  B.  per  ipfum  T>ef. 
ad  ufum  ipfius  2.^ier.  as  Admi- 
ftrator  of /<;  B.  habit  d'  recept. 
upon  No7i  ajjhmpjit  pleaded, 
a  Verdict  and  Judgment  there 
pro  ^uer.  and  a  Writ  of  Er- 
ror was  brought  in  R.  B.  and 
Error  aiilgned,  that  the  Plaint 
was  general,  and  no  Men- 
tion of  F.  B.  in  the  Plaint ;  fo 
there  is  a  Variance  between 
the  Plaint  and  the  Declara- 
tion ;  and  for  this  Error  the 
Judgment  was  reverlcd.      386 

Sur  (on  ajfanlt  pleaded  to  a  Tref^ 

pafs  of  Affuilt  and  Battery; 

the  Plaintiff  replies,   that  the 

Defcn'dantcame  into  his  Houfe, 

Q  and 
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and  continued  there  aficr  the 
Plaintiff  defircd  him  to  depart; 
upon  which  he  commanded 
his  Wife  to  put  him  cut  of 
the  Houfc,  qi!£  violUter  j/iajnis 
fiiper  the  Defendant  im^ofnit^ 
&  hoCy  &c.  but  docs  not  fay 
qr/^  eft  eadevi  tranfgreffio;  and 
adjudged  a  good  Replication, 
for  it  being  eodeju  tcfnpore  qno^ 
itisgoodwithoutfuchaConclu- 
lion  ;  but  if  they  vary  in  Time, 
then  it  is  necclfary  to  lay  qui£ 
eft  eadevi  tranfgreyio.  Tage  387 

If  a  Battery  be  outragious,  fo 
that  a  Molliter  ma?ius  impo- 
fuit  be  not  true;  it  ought  to 
be  fpecially  flicvvn,  otherwife 
it  fliall  be  a  good  Juftifica- 
tion.  Ibid. 

In  Trefpafs  the  Defendant  pleads, 
that  the  Trefpafs  was  done  by 
him  and  J.  R.  and  that  it 
was  accorded  between  the 
Plaintiff  and  the  faid  J.  R. 
that  the  faid  J.  R.  fliould  a- 
bate  14/.  due  to  her  from  E. 
the  Plaintiff's  Father,  in  Satis- 
fa(5tion,  and  avers  that  fhc  had ; 
to  which  the  Plaintiff  demurs, 
and  the  Plea  adjudged  ill ;  for 
the  Defendant  ought  to  fhcw 
how    the    14  /.    was    abated. 

391 
In  an  Adtion  againft  the  Parfon 
upon  the  Cuftom  of  the  Pa- 
rifh  for  not  keeping  a  Bull  and 
a  Boar,  and  fhcws  q/jod  opus 
fuit  of  a  Bull  at  fuch  a  Day, 
and  that  the  Parfon  did   not 
find  one,  CJf.  ad  danmum  ip- 
fitts   Oijer.  the  Defendant  de- 
murred  and  adjudged  to    be 
3 


ill  ;  for  the  Pkintifli'  ought  to 
fliew  a  fpecial  Damage.  Tnge 

199 
In    Avowry  to  a   Replevin,  the 
Defendant  fliewed,  that  A.  "R. 
was  feifed  in  Fee,  and  made  a 
long  Leafe  rcndring  Rent,  and 
conveyed  the  Reverfion  to  the 
Plaintiff,  and  for  Rent  an  ere 
he  diftrained  ;  the  Plaintiff  re- 
plies that  A  R.  was  feifed  of 
one  Moiety,  and  C.  T)^  of  the 
other  before  this  Leafe  ;   that 
C  2).    died    feifed,   and  this 
Moiety  defcended   to  his  Son, 
and  that  the  Plaintiff  had  con- 
veyed   the   other   Moiety    to 
j'.  T).  by  Leafe  and  Releafe  ^ 
and  traverfes  ahfque  hoc-,  that 
the  Plaintiff  was  feifed  in  Fee 
ad  aliquod  tevipus  after   the 
faid  Conveyance,-  the  Avow- 
ant demurred,   and  the  Tra- 
verfe    adjudged    ill  j    for   he 
ought  to  have  traverfed  ahfque 
hoc.,  that  A.  R.   was  feifed  in 
Fee  tempore  dijmffiouis.    402 
Exception  taken,becaufetheSum 
in    the    Declaration    was  ex- 
preffcd  in   Figures  ;   but  they 
being  Latin  Figures,   it  was 
held  to    be  well  enough ;    o- 
therwife,if  they  had  been  Eng- 
liJJj  Figures,  or  if  it  had  been 
in  an  Inferior  Court.  409 

A  Peer  indided  as  a  Commoner 
pleads  the  Letters  Patent  grant- 
ed to  \\'\s  hncciXox gere7it.T)at. 
dye.  dr  hie  iu  Curia  protat. 
and  fets  forth  his  Title  by  De- 
fcent,  and  concludes  C^*  hoc 
par  at.  eft  cerifcare  i  this  Plea 
of  Mifnofmer   is  good  in   A- 

bate- 
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batcmcnt   of   the   Indiftmcnt, 
and   the   Conclufion    is  good. 

Vage  5 1 7 

Trover  brought  by  an  Admini- 
ftrator,  who  in  Pleading  does 
not  fet  forth  Adminiftration 
rightly  granted  to  him  ;  this 
Defcd:  helped  by  Verdift.    551 

Adminiftrator  of  an  Executor 
pleads  pleiie  adminijlra'vit  the 
Day  of  the  Writ  purchafed,  to 
a  Scire  facias  brought  againfl: 
him  upon  a  Judgment  againfl: 
the  Executor  \  Demurrer  to 
the  Plea  held  good,  for  he 
fliould  have  pleaded  Kiens  en- 
ter mains.  565 

In  a  Plea  of  Privilege  it  was 
pradi^.  T)ef.  dicit-,  without 
faying  Venit  (j  dicit,  or  ma- 
king any  Defence  j  and  as  to 
the  Omiflion  of  Venit,  it  was 
held  good,  the  Defendant  be- 
ing i7i  Cuftod.  Marefchallif  and 
being  before  another  Day  of 
Continuance  ;  but  if  it  had 
been  at  another  Day  of  Con- 
tinuance, then  it  muft  have 
been  Venit  (j  dicit ;  and  as 
to  the  Defence  that  was  held 
nccdlefs.  582 

Aition  of  the  Cafe  againfl  the 
Marflial  for  an  Efcapc,  and 
Objections  to  the  Count.  582, 

58s 
Difference    between    pleading    a 
Sentence  grounded  on  an  Ori- 
ginal Jurifdidion,    and    given 
by  Virtue  of  a  particular  Au- 
thority. 496,  498 
IDe  antiquo  in  a  Count  is  a  good 
Prefcription.  621 
Debt  for  Rent  upon  a  Dcmifc 


for  Years  i  the  Defendant  pleads 
Nil  hahuit  in  tenemetitis  ■■,  the 
Plaintiff  replies,  that  he  had  a 
good  and  fufficient  Eftate 
to  make  the  Demife  to  the 
Defendant  viodo  ^  forma,  foil. 
that  he  was  feifed  in  his  De- 
mefne  as  of  Fee ;  upon  which 
Iffue  joined,  and  objeded  up- 
on Evidence,  that  he  ought  to 
fliew  an  Eftate  in  Fee  i  but 
r7iled  that  the  Iflue  is  joined 
upon  the  good  and  fufficient 
Eftate,  and  any  Eftate  out  of 
which  the  Eftate  demifcd  may 
be  derived,  is  fufficient  for  this 
Purpofe  ;  and  all  added  after 
the  Scil.   is  but  Form.  Tage 

624 

Aftion  of  Trover  for  a  Ship  and 
Cargo  ,•  and  it  was  objcded 
that  the  Cargo  was  iliippcd  by 
J.  S.  and  Company,  and  "B. 
being  dead,  the  Adion  brought 
by  A.  only  is  ill,  becaufe  it 
appears  others  have  an  Inte- 
rcft  J  but  ruled  that  this  ought 
to  be  proved ;  and  if  there  arc 
others,  this  is  a  Matter  in  A- 
batement,  and  ought  to  be 
pleaded.  640 

Where  the  Inducement  to  a  Tra- 
vcrfe  is  ill,  the  King  may  tra- 
verfe  the  Inducement,  and  fo 
may  a  Subjcd: ;  othcrvvife  he 
may  not  travcrfe  the  Induce- 
ment to  a  Travcrfe  more  than 
a  Subjeft,  except  it  be  upon 
an  Office  found,  where  the 
Subject  induces  his  Travcrfe 
of  tlie  King's  Title  found  by 
the  office,  with  a  Title  on  his 
Part.  657 

In 
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In  Trcfpafs  for  taking  hisBeafts; 
the  Defendant  jullifics  under 
a  Replevin,  in  the  Hundred- 
Court  of  the  Bifliop  of  S.  and 
and  flicws  that  the  Bifliop, 
C^c.  have,  upon  Complaint  to 
the  Steward,  ufod  to  grant  Re- 
plevins in  the  Court,  or  out 
of  it,  to  replevin  Cattle,  and 
that  one  had  taken  the  Beafts 
of  J.  S.  and  that  he  levied  a 
Plaint  in  the  faid  Court  before 
the  Steward  j  and  the  Steward 
commanded  him  to  replevin 
the  Beafts,  (jc.  the  Piaintiif 
demurs,-  and  adJ7.'d;^edpro  ^f'cr. 
for  the  Defendant  having  fliewn 
the  Property  in  a  Stranger,  the 
Plea  amounts  to  the  General 
Iffuc.  'Page  674 

Policy  of  Affurancc  drawn  from 
Archangel  to  Leghorji^  and 
fubfcribedi  the  Agreement  be- 
fore the  Subfcription  was,  that 
the  Adventure  fhould  begin 
but  from  the  T>ozv7is  ;  but  this 
was  not  put  into  Writing  j  the 
Jury  ought  to  have  no  Regard 
to  this  parol  Agreement.  54, 

Policy  of  Aflurance,  and  Bills  of 
Exchange  of  great  Credit,  the' 
neither  of  them  Specialties.  55 

Policy  of  Aflurance  ran  until  the 
Ship  fliall  have  ended  and  be 
difchaiged  of  her  Voyage:  Jd- 
pidgcd  upon  a  Demurrer,  that 
Arrival  at  the  Port,  no  Dif- 
charge,   till   flic    be   unladed. 

3  243 


The  Charter-party  was  that  J.S. 
infured  for  him,  and  fuch  who 
fliould  have  Goods  upon  fuch 
a  Ship  J  J.  Ti.  brought  an  Ac- 
tion upon  this  Charter-party, 
and  made  Averment  he  had 
Goods  upon  the  Ship,  and  held 
good  i  but  held  likcwifc,  that 
if  the  Goods  were  infured  as 
the  Goods  of  an  Ally,  when 
they  were  the  Goods  of  an 
Enemy,  the  Aflurance  is  not 
good.  .      "Page  327 

The  Practice  upon  Policies  of  In- 
furances,  in  Relation  to  Paflcs. 

404 

10o?tioii.  See  Cljanccrr* 

Truft-Term  limited  after  fpccial 
Tail  Male  in  Husband  and 
Wife,  to  raife,  if  one  Daugh- 
ter, 50C0/.  if  two  or  more 
6000 1,  to  be  divided  Share 
and  Share  alike  amongft  the 
Daughters,  to  be  paid  at  the 
Age  of  Twenty-one,  or  Day 
of  Marriage  ^  and  if  any  of 
them  die,  to  the  furviving^ 
there  are  Ifliie  two  Daughters 
of  the  Marriage  ;  the  '  Wife 
dies,  and  one  of  the  Daugh- 
ters dies,  being  feven  Years 
old  i the  furviving  Sifter  intitled 
to  6000 1.  38 

A  Sum  dcvifed  to  be  raifed  out 
of  Lands  for  a  Daughter's  Por- 
tion ;  the  Daughter  dies,  the 
Portion    fliall  not    be   raifed. 

287 


Pod.sf. 
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Ercfting  of  Ports  within  particu- 
lir  Places,  or  ProjoSs  for  car- 
rying and  difperfing  Letters  j 
in  what  Cafes  within  the  Ex- 
ception of  the  1 2  Car.  2.  c.  35. 
and  in  what  not.         ^Page  81 


dottier. 

Grantor  limits  a  Term  to  Tru- 
ftees  upon  fuch  Trufts  as  he 
fhall  direi5t,  referving  to  him- 
felf  a  Power  to  make  Leafcs 
with  or  without  Fine,  cmd 
rendrijig  fuch  Rents  and  Ser- 
vices, as  he  Jlmll  think  Jit ; 
then  by  Deed  declares  the 
Trufts  of  the  Term  to  be  for 
the  Payment  of  his  Debts,  and 
after  this  makes  a  Lcafe  with- 
out rendring  Rent  5  the  Power 
well  executed,  and  the  Lcafe 
good.  428 


The  King  may  reftrain  Merchants 
by  a  Ne  exeat  regno,  without 
fhewing  Caufe.  166 

At  Common  Law  none  could 
trade  with  Foreigners  without 
the  King's  Licence.  224 

The  King's  Prerogative  {hall  not 
be  over-reached  by  Relation, 
and  the  Party  fhall  not  have  Re- 
ftitution  of  mefne  Profits  taken 
by  the  King,  upon  the  Rever- 
fal  of  an  Outlawry,  &C'  61^ 


|^2e^cnptlo^. 

One  prefcribes  as  being  feifed  of 
a  Mcrtuage  or  Tenement  j  an 
Exception  that  this  was  in  the 
Disjundive,  and  uncertain,  not 
allowed ;  but  good  for  not  fay- 
ing how  he  was  feifed,  for  un- 
lefs  he  was  feifed  in  Fee,  he 
could  not  prefcribc.     Page  36 

^jefmitptiou. 

To  avoid  a  Fraud,  and  to  fup- 
port  Leafcs,  which  Truftecs 
might  have  empowered  Cefttty 
que  'Xrnft  to  make,  a  Con- 
veyance and  Power  prefumed 
to  have  been  executed  for 
that  Purpofe,  tho'  not  proved. 

77,  78 
Aet  of  Parliament  prefumed  to 
have  been  made  to  fupport  a 
PoflefTion  fince  the  Time  of 
the  Black  Prince,  which  o- 
therwife  would  be  a  wrongful 
PoffefTion.  78 

A  Grant  for  the  fole  Printing  of 
Law  Books     adjudged    good. 

234 
King  Car.  i.  grants  to  the  Uni- 

vcrfity  of  Oxofi  Power  to  print 

ta?n    Libros  content,    in    the 

Charter  granted  by  K.  'James 

to  the  Stationers  of  London, 

qjiam  alios  tion  prohibit,  in  an 

Adion  brought  againft  P.  by 

the  Stationers  of  London,  he 

pleads  thefe  Letters  Patents  of 

R  Car.  K 
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Car.  I.  Adjudged  a  good  Plea, 
forthisis  a  Prerogative  of  Power 
annexed  to  the  Perfon  of  the 
King,  which  he  may  refume, 
otherwife  it  is  of  the  Grants 
of  an  Intereft  i  2l/iere.  Tagc 


l^nfciifgc* 


236 


A  Perfon  privileged  by  Record 
pleading  it,  ana  producing  his 
Writ  of  Privilege,  it  cannot 
be  traverfed  \  but  if  one  plead 
Privilege  as  Clerk  or  Servant 
to  another  Perfon  privileged  \ 
this  may  be  traverfed  and 
tried  ptr  pais.  521,  582 

Attornry  of  C.  'B.  flrall  have  his 
Privilege  in  Debt  ^ui  tavi^ 
(^c  but  not  in  an  informa- 
tion (^//i  tavi^  &c.  for  Debt 
^tii  taniy  &c.  is  merely  the 
Suit  of  the  Party.  549 

The  Old  Jfrican  Company  in- 
debted by  Bond,  convey  their 
Effeds  to  the  New  Jfrican 
Company,  for  Payment  of  the 
Debts  due  by  the  Old  Compa- 
ny, a  Bill  brought  againft  the 
New  African  Company  only, 
to  fubjca  their  Etfeds  to  this 
Debt ;  and  faid  in  this  Cafe, 
that  Procefs  againft  a  Com- 
pany is  by  'Diftringas  not  Snh- 
pana  i  and  if  they  have  no 
Ef&ds,  there  is  no  Way  to 
compel  them  to  appear.       85 

A  Scire  facias  in  the  Nature  of 

a  ^10   Warranto  brought    a- 

gainft  the   Sheriff  amongft  o- 

ther  Parties  j  Procefs  ought  to 


go   to   the    Coroner    for   all. 

Page  91 

35;ofto?0. 

Whether  Prodors  in  the  Court  of 
Arches  may  fuc  for  their  Fees 
due  in  a  Suit  profecuted  there, 
in  the  Court  of  Arches,  or 
ought  to  proceed  at  Common 
Law  for  the  Recovery  of  them. 

589,  596 

Suggeftion  in  the  Spiritual  Court 
that  the  Inhabitants  of  :.r  an- 
tient  Tencmeni  Liiti  fat  in  the 
firft  Seat  of  an  Ifle,  till  re- 
moved by  the  Bifhop,  a  Pro- 
hibition was  prayed  as  upon 
an  idle  Cuftom  which  tney 
went  to  try  in  the  Spiritual 
Court,  and  denied.  7 

Prohibition  denied  for  Want  of 
an  Affidavit,  that  a  Plea  was 
rcfufed  in  the  Ecciefiaftical 
Court.  20 

The  Court  Chriftian  cites  the 
Members  of  Corporations  by 
their  proper  Names,  though 
it  proceeds  againft  them  ia 
their  politick  Capacities,  for 
that  Court  has  no  Way  to 
compel  an  Appearance  but 
by  perfonal  Procefs ;  and  a 
Prohibition  was  denied  upon 
fuch  Citation.  27,  28 

One  married  the  Sifter  of  liis  for- 
mer Wife,  and  had  three  Chil- 
dren by  heri  the  Husband  and 
Wife  were  proceeded  againft 
in  the  Spiritual  Courts  one 
of  the  Children  moved  for  a 
Prohibition,  that  flie  might 
2  not 
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not  be  baftardifed  by  the  Spi- 
ritual Court  ,•  Caufe  to  be 
fhevvn  why  a  Prohibition  fhould 
not  go.  Tage  57 

Proceedings  in  the  Spiritual  Court 
againft  one  for  marrying  his 
Brother's  Daughter,  and  a  Pro- 
hibition denied.  Ihid. 

Prohibition  moved  for  to  the 
Chancery  Court  of  JLa^icn- 
Jier^  upon  a  Suggeftion  that 
the  Town  of  Pof/tefrcioi  is 
out  of  the  Jurifdidion  of  the 
Dutchy,  tho'  the  Honour  o{'Po7/- 
re/rafi  appears  by  the  Cafe  to 
be  holden  of  !♦■,  and  for  that 
the  D  'fendants  lived  out  of  the 
Jurifdiftion  ;  Caufe  ordered  to 
be  Aicvvn.  43 

One  excommunicated  for  not  re- 
ceiving the  Sacrament  in  his 
Pariili  Church  in  the  City  of 
"Briftol,  after  a  Monition  ;  he 
pleaded  in  the  Ecclefiaftical 
Court,  that  he  had  received 
the  Sacrament  in  the  Country, 
at  his  Parifli  Church  there, 
which  Plea  they  refufed ;  a 
Prohibition  was  granted.     loi 

After  a  Sentence  and  an  Appea! 
brought,  the  Court  granted  a 
Prohibition  to  the  Prerogative 
Court  upon  this  Cafe  ;  H. 
made  M.  his  Executor,  and 
after  3/.  became  a  Bankrupt  ^ 
and  after  an  Examination  ore 
tenus^  that  Court  revoked  the 
■  Probate ;  but  it  was  adjudged 
that  Bankruptcy  is  no  Difabi- 
lity,  for  the  Teftator's  Eftate 
is  not  liable  to  be  affigned  by 
the  Commiifioners.  299 

A  Prohibition  to  fupprefs  a  Bowl- 
ing Green.  627 


Inftances  where  Prohibitions  have 
been  granted  in  Caufes  Civil, 
as  well  as  Criminal.  Page  6^9 


filiate  3iwpc5it. 

IN  a  Q^nare  Impedit  the  Seifin 
is  not  traverfable,    but  the 
Prefentment.  657 

The  conftant  Courfe  in  a  ^i/are 
Iwpcdit  is  to  a  11  edge  Seifm 
generally,  the  Time  of  Scifin 
is  immaterial  ;  and  if  it  be 
not  materia],  the  not  denying 
of  it  is  no  Admifllon,  for  Non- 
denial  is  only  an  Admilfion  of 
Things    materially    alledged. 

660 

<Siut  €Catc» 

Though  the  Plaintiff  in  Debt  for 
Rent  may  plead  a  £^je  Eftate 
in  the  Defendant  generally 
without  fliewing  how,  yet 
where  a  Man  claims  under  a 
Qrie  Eftate,  there  he  ought  to 
fliew  the  feveral  Alfignments, 
for  the  Defendant  may  traverfe 
any  of  them.  303 

In  Replevin  the  Defendant  a- 
vows ;  the  Plaintiff  replies  in 
Bar  to  the  Avowry,  and  fays 
that  King  Ja?/2es  was  feifed, 
and  granted  to  Sir  R.  who 
granted  to  J.  S.  £//t'  Eftate 
by  divers  mean  Alfignments 
came  to  y.  7).  and  he  put  in 
his  Beafls  j  to  which  Plea  a 
Demurrer,  and  ruled  for  the 
Avowant ;  for  the  Plaintift 
ought  to  fliew  that  he  put  in 

his 
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his  Cattle  by  the  Licence  of 
J.  T).  and  fhould  therefore 
derive  a  Title  to  him.  ^Page 

303 

An  Intercft  or  Power  of  granting 
being  vcftcd  in  a  Qjieen  Con- 
fort,  docs  not  determine  by  her 
•   becoming  Dowager.  15 

Queen  Dowager  remains  a  Queen  -, 
and  ^Jttre,  whether  it  be  not 
unneceffary  to  name  her  2)o- 
tijfa  in  Pleading.  Ibid. 


EcmamOer   and  Kemainbcr 
Contingent. 

Contingent  Remainders  are 
not  favoured  in  Law,  nor 
raifed  but  upon  Necelfity, 
when   a  Perfon  is  not  in  ej]e. 

208 

If  a  Lcafe  be  made  to  J.  for 
Life,  Remainder  to  the  right 
Heirs  of  B.  this  is  a  good  Re- 
mainder, if  B'  dies  before  jj. 
becaufe  a  particular  Eftate  to 
fupport  it ;  but  if  J.  dies  in 
the  Life  of  B.  the  Remainder 
is  void,  becaufe  there  is  no 
Perfon  to  take  it,  and  no  par- 
ticular Eftate   to  fupport   it. 

352 

J.  S.  having  two  Sons,  devifed  his 
Lands  to  his  eldeft  Son  for  fifty 
Years,  if  he  fhall  fo  long  live,  and 
after  the  Determination  of  this 
Eftate,  to  his  Heirs  Males  of 


his  Body  -,  and  for  Default  of 
fuch  Iflue,  to  the  fecond  Son 
for  I  ,ife  i  and  after  his  Deceafe 
to  his  firft  Son  in  Tail,  and  fo 
further  i  the  eldeft  Son  fuffers 
a  Recovery  and  dies:  Jdjtidg- 
ed  upon  a  fpecial  Verdid,  that 
this  Recovery  had  not  barred 
the  fecond  Son  ;  for  the  Eldeft 
had  not  any  Frank-tenement, 
but  was  only  Tenant  for  Years, 
with  a  Contingent  Remainder,  ■ 
which  was  void,  not  having  a 
particular  Eftate  to  frppoi  i  .1. 

Page  408 
J.  Tenant  for  Life  of  B.  Re- 
mainder to  the  right  Heirs  of 
B.  and  after  J.  grants  his  E- 
ftate  to  2.  fo  that  he  had  the 
particular  Eftate  of  the  Frank- 
tenement  for  his  Life,  Re- 
mainder to  his  right  Heirs  i 
yet  the  Remainder  continued 
fl  contingent  Remainder.    408 

deputation. 

By  the  Devife  of  a  Meffuage,  a 
Barn,  Stable,  (jxc-  though  not 
originally  belonging  to  the 
Houfe  ;  yet  if  it  be  ufed  and 
cn)oyed  together  with  it,  this 
will  be  fufficient  Reputation 
to  make  it  pafs  for  Part  of 
the  Houfe.  188 

Where  a  Name  of  Dignity  may 
be   fupported   by   Reputation. 

^Retainer. 

Tcftator  is  bound  to  A.  in  a 
Bond,  &c.  to  the  Ufe  of  his 

Wife, 
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Wife,  Condition  for  Payment 
of  3000/.  to  B.  iiis  Wife  af- 
ter his  Death,  and  dies  ;  Ad- 
miniftration  durante  minori- 
tate  is  committed  to  the  Wife, 
ilic  may  retain,  for  the  Con- 
dition of  the  Bond  being  to 
pay  to  her,  it  is  the  fame  as 
if  the  Bond  was  to  her.  Tnge 

214 

A  Retainer  is  not  the  Ad  of  the 

Party,  but  of  the  Law.       2 1 5 

!5ebcrfiom 

Privity  and  the  fame  Right  of 
Eftate,  both  requilite  to  make 
a  Rent  incident  to  the  Rever- 
lion.  62 

A  Fine  was  levied  of  a  Rever- 
fion  to  the  Plaintiff  and  his 
Heirs,  to  the  Ufe  of  the  Plain- 
tiff, and  his  Heirs ;  the  Plain- 
tiff declared  in  Covenant,  and 
the  Defendant  demurred,  be- 
caufe  the  Plaintiff  does  not 
entitle  himfelf  to  the  A(5lion 
by  any  Privity  of  Ertatc,  for 
this  being  a  Conveyance  at 
Common  Law,  an  Attorn- 
ment was  neceffary  to  make  a 
Privity  ;  Jdjndi^ed  nt  "jidctiir-, 
that  this  was  a  future  Intereft 
to  commence  after  a  Term  /;/ 
effe^  at  the  Time  of  making 
the  Eftate  to  the  Defendant, 
and  therefore  no  Attornment 
neceffary,  or  poffible  to  be 
made  by  the  Defendant  ;  and 
that  as  to  the  Eftate,  it  was 
fufficiently  conveyed  by  the 
Fine.  5^7 

In  Cafe  of  a  Grant  of  a  R.cver- 


fion,  no  Eftate  paffes  till  an 
Attornment.  'Page  3B8 

!5et)ocatton* 

A.  makes  a  Feoffhient  to  the 
Ufe  of  himfelf  for  Life,  Re- 
mainder to  B.  in  Tail,  (^c. 
with  a  Power  of  Revocation 
by  Deed  fealed  before  two 
Witncffes,  or  by  Will  fealed 
by  one  Witnefs  j  J.  levies  a 
Fine,  and  a  Week  after  by 
Deed  declares  the  Ufe  to  him- 
felf in  Fee,  whether  the  Power 
executed  or  cxtinguiflied.  35, 

52,71 
Powers  of  Revocation  favoured 

in  Law.  72 

'E.  M.  by  Leafe    and  Releafe, 
fettles  the  Lands  in  Queftion 
to  the  Ufe  of  himfelf  in  Tail 
Male  5  Remainder  to  S.M.  in 
Tail  Male,  Remainder  to  Sir 
E.  M.  in  Tail  Male,  Remain- 
der  to  E.  M.  and   his  Heirs, 
with  Power  to  revoke  the  E- 
ftate  made  to  S.  31  •   and  to 
fettle  new  Ufes^  the  next  Day 
reciting  that   he   had  limited 
an  Eftate    to  S.  M.  and  his 
Heirs  Males,  he  revokes    the 
lame,    and  limits  it  to  S.  M. 
and  his  Heirs  Males ;  provided 
that  he  pay  1500/.  to  his  Exe- 
cutors ;  and  if  he  fail  thereof, 
that  it  lliall  be  lawful  for  J. 
and  'B-  Sec.  to  enter,  and  raife 
the  fame    out  of  the   Rents, 
&c.   E.  M.  dies,  leaving  Ilfue 
one  Son,  who  had  a  Daughter  5 
S.  M.   dies  without  Iflue,  the 
Brother   of  S.  M.  brings    his 
S  Ejedt- 
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Ejedmcnt  ^  and  upon  a  fpe- 
cial  Verdift  in  C.  S.  adjudged 
for  the  Defendant,  who  was 
Daughter  to  the  Son  of  £.  M. 
and  upon  a  Writ  of  Error  in 
R.  S.  the  Judgment  was  af- 
firmed, though  .S".  M.  had  not 
ifuch  an  Eftatc,  which  was 
mentioned  in  the  Revocation  ; 
the  fole  Intent  of  revoking  the 
Eftateof  S.  M.  being  to  charge 
it  with  1500/.  and  after  this 
Charge  let  in,  that  then 
4$".  M-  fliall  have  the  fame  E- 
ftatc    again    he    had    before. 

'Page  324 

asi'ot. 

\Vhere  upon  a  lawful  Meeting 
Adts  of  Violence  cnfue,  this 
ftiay  be  a  Riot.  119 


WHethcr,  when  a  Scire  fa- 
cias is  brought  again  ft 
two  who  were  Bail,  and  Judg- 
ment is  recovered  upon  it  by 
the  Plaintiff,  and  he  dies,  and 
one  of  the  Bail  dies  ^  the  Exe- 
cutor of  the  Plaintiff  can  bring 
a  Scire  facias  againft  the  Sur- 
vivor of  the  Bail  only.  82 

"Where  after  Judgment  in  Ejeft- 
ment  the  Term  expires,  the 
Tenant  cannot  bring  a  S:ire 
facicts  quare  execfitionem  ha- 
bere non  d^het  of  the  Land ; 
but  he  may  have  a  Scire  fa- 
cias for  Damages  and  Cods.  \6\ 

Upon  a  Writ  of  Error  to  reve-fe 
a  Comnion  Recovery,  it  was 
moved  that  a  Scire  facias  be 


granted  againft  the  Terre-te- 
nants ;  and  adjudged  to  be  a 
fetlcd  Rule  to  grant  a  Scire 
facias  in  fuch  Cafe.  'Page  273 

Scire  facias  and  an  Inquiry 
granted  upon  a  Suggcftion, 
that  y^.  and  his  Wife,  and  S. 
and  his  Wife  againft  whom 
the  Judgment  was,  h;id  waft- 
ed ;  the  Sheriff  returns  that 
S.  and  his  Wife  decafiacertinty 
and  fays  nothing  of  ^.  and 
his  Wife ;  this  fcems  an  ill  Re- 
turn, and  not  aided  by  the 
Statute  of  Jeofails^  and  the 
Judgment  given  upon  fuch 
RetOrn  erroneous.        571,  572 

It  is  the  conftant  Pradtice  in 
R.  S.  to  fuc  both  the  Scire 
facias  at  once,  in  Regard  that 
there  ought  to  be  a  full  Time, 
between  the  Date  of  the  fe- 
cond  Scire  facias^  and  the  Re- 
turn of  it ;  and  in  C  B.  there 
is  but  one  Scire  facias^  except 
in  the  Cafe  of  anExecutor.  633 

Error  upon  a  Judgment  in  C.  ^. 
in  Scire  facias^  where  a  Feme 
Sole  recovered  in  C  "R.  and 
took  Husband  j  and  after  they 
joined  in  a  Scire  facias  to  have 
Execution,  and  had  Judgment 
in  the  Scire  facias  -,  the  Wife 
died,  and  the  Husband  fucd 
Execution,  without  taking  out 
Letters  of  Adminiftration  j  and 
rfded  that  the  Judgment  in 
Scire  facias  attached  a  joint 
Intercft  in  Baron  and  Feme  j 
and  if  the  Husband  died,  it 
would  furvive  to  the  Wife, 
&  ccoTitra.  682 

Though  Judgment  in  Scire  fa- 
cias does  not  alter  the  Nature, 

yet 
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yet  it  changes  the  Property  of 
the  Debt,  and  Debt  may  be 
brought  upon  an  Award  of 
Execution.  ^age  683 

where  it  is  fuggefted  on  the  Roll, 
that  infomuch  as  a  Brother 
of  the  Defendant  was  one  of 
the  Sheriti  of  Londoji^  that 
therefore  the  Coroners  might 
return  the  Jury,  and  not  de- 
nied J  the  Coroner  muft  return 
the  Jury.  102 

If  eight  only  plead  to  I(fue,  and 
the  Venire  is  awarded  to  the 
Sheriff i  if  after  it  fall  out, 
that  the  Sheriff  is  a  Defendant, 
the  Venire  fliall  go  to  thc^ 
Coroner,  though  the  Sheriff 
hath  not  yet  pleaded.         106 

If  the  Sheriff  be  a  Party,  or  re- 
lated to  one  of  the  Parties, 
(^C'  and  the  Venire  be  award- 
ed to  him,  it  is  only  Matter 
of  Challenge,  which  may  be 
waived  or  releafcd.  1 18 

Though  the  Sheriff  may  not  do 
an  Ad  to  himfelf,  he  inay  do 
an  Aift  for  himfelf.  119 

An  Attachment  granted  againlt 
the  Sheriff,  for  not  returning 
Money  for  Marilialfea  and 
maimed  Soldiers ;  and  unleli 
the  Sheriff  make  a  Return, 
the  Court  may  take  any  Per- 
fon  of  the  County  into  Wi- 
thernam- 2  27 

Since  the  Statute  of  28  Eliz-.it 
has  always  been  the  Uf^ge  for 
the  Sheriff  to  take  a  Fee  upon 
a    Ca.   fa.    for   the    Trouble 


which  he  had  in  the  Execu- 
tion ;  and  if  there  be  a  fecond 
Execution,  he  ihall  have  a. 
Fee  for  that  alfo,  and  an  Ac- 
tion will  lie  for  this  Fee ;  and 
it  was  faid  that  this  Statute  is 
miftaken  in  the  printed  Books,, 
for  the  Roll  is  Jn.  28  Eliz. 
and  the  Statute  is  Jn.  2?.  ''Page 

Sale  of  an  Advo\vfon,  with  a 
Covenant  to  prcfcnt  fuch  a 
Perfon,  as  the  Bargainee  fliall 
nominate,  the  Church  being 
at  that  Time  full  of  an  In- 
cumbent by  Ufurpation  ,•  and 
a  ^iare  Impedit  then  pending 
to  remove  him,  by  which  he 
is  afterwards  removed,  held 
Simony.  90 

^tatUtC)5. 

Promife  of  Marriage  not  in  Wri- 
ting, whether  within  the  Sta- 
tute of  Frauds.  24 

Statute  of  JVeftm.  2.  provides  no 
Remedy  for  cutting  down  of 
Trees.  94 

An  Eftatc  being  created  by  the 
Crown,  notwithftanding  th.e 
Alterations  made  by  the  Sta- 
tute of  4  Jacohi ;  the  Rever- 
fion  remains  in  the  Crown,  and 
is  proteftcd  by  34  ////.  8.     97 

Statute  23  Eliz.  extends  to  all 
Sorts  of  Recufants;  and  the' 
the  Party  be  indiftcd  upon 
that  Statute  in  a  wrong  Coun- 
I  ty,  yet  he  fliall  have  no  Ad- 
vantage 
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vantage  of  it,  or  avoid  the 
Indictment  for  any  Caufe  but 
Conformity.  'Page  99 

Wilful  Wrongs  not  within  the 
Statute  of  22  Car.  2.  cap.  9. 

100 

The  Privilege  of  being  a  Free- 
man, is  not  fuch  an  Intercft  or 
Truft  for  Government,  as  is 
within  the  Statute  of  Car.  2. 
for    regulating    Corporations. 

T.  was  committed  by  a  Secreta- 
ry of  State  upon  3  5  Eliz.  and 
the  Warrant  was  till  he  fliall 
be  difchargcd  by  due  Courfc 
of  Law  J  where  the  Statute  is, 
that  he  fliall  be  committed, 
there  to  remain  without  Bail 
or  Mainprifc,  till  he  fhall  make 
a  dircdt  Anfwer,  if  he  be  a 
Jcfuit,  (^c.  and  the  Commit- 
ment was  adjudged  to  be  irre- 
gular ;  for  it  is  in  the  Nature 
of  a  Convidion,  and  the  Party 
is  in  Execution  till  Anfwer 
made.  369 

Whether  Perfons  fliall  upon  an 
Indidmcnt  be  expounded  to  be 
within  the  Intent  of  a  penal 
Statute,  who  are  not  within 
the  exprefs  Words  or  Letter  of 
it.  428,429 

One  exercifed  a  Trade  fo  as  to 
fulfil  the  Intent  of  a  Statute, 
yet  not  doing  it  according  to 
the  Words  or  Letter ;  this  was 
adjudged  an  ufmg  of  the  Trade 
contrary  to  the  Statute.     428 

Though    a   Statute   concerns    a 
particular  Thing,  and  be  pri- 
vate in  its  Nature  ;  yet  if  the 
Forfeiture    be    to    the    King, 
I 


that  makes  it  a  publick  Ad. 

'Page  ^29 

One  taken  upon  a  SuppUcaiiit., 
and  brougiit  by  Habeas  Corpus 
before  a  Judge,  and  bound  by 
him  to  appear  in  B.  R.  the 
Court  will  not  read  the  Ar- 
ticles fvvorn  againft  him  in 
Chancery,  and  bind  him  upon 
them  in  jR.  S.  61 


^ufpenficn. 

where  an  Adt  is  appointed  to  be 
done  by  four  fenior  Fellows 
of  a  College,  the  Sufpenfion 
of  any  of  them,  does  not  make 
the  next  in  Order  fenior  Fel- 
lows, fo  as  to  be  qualified  to 
do  that  Ad.    460,  464,  474, 

484 


€:atL 

BAron  and  Feme  Tenants  in 
fpecial  Tail  of  the  Provi- 
lion  of  the  Husband,  have  If- 
fue  J  the  Baron  dies,  the  IlVuc 
levies  a  Fine  to  a  Stranger, 
the  Feme  leafcs  for  fixty  Years 
and  dies  ^  held  that  Leafe  was 
good  againfl:  the  Conufee.  31, 

Cerm. 
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jf.  S.  reciting  a  Leafc  of  a  Cot- 
tage, Barn  and  Lands,  for  the 
Term  of  looo  Years  vefted 
in  him,  after  3  2  Years  of  the 
1 000  Years  were  expired,  grants 
all  the  faid  Cottage,  Barn  and 
Lands,  and  all  and  fingular 
other  the  Preniiifes  therein 
before  recited  or  mentioned, 
together  with  the  (aid  recited 
Leafc,  and  all  Writings  and 
Evidences  concerning  the  Pre- 
miflesi  Haheiidum  to  the  Gran- 
tee, from,  and  immediately  af- 
ter the  Death  of  the  Grantor 
and  his  Wife,  for  the  Refidue 
of  the  faid  Term  of  1 000  Years 
therr  to  come  and  unexpired  \ 
the  Qiieftion  was,  whether 
this  be  a  good  Grant,  the 
Grantor  having  refervcd  to 
himfelf  an  Eftate  for  Life, 
which  by  Conftrudion  of  Law 
is  greater  than  any  Eftate  for 
Years ;  and  refolved,  that  the 
Term  fliall  pafs  to  the  Gran- 
tee by  Virtue  of  the  Premifles, 
and  the  }\ahendnvi  fliould  be 
rejcded.    'Page  528  nfqne  545 

Whether  a  Leafc  for  Years  by 
Grantee  for  Years,  to  com- 
mence after  his  Death,  be  good. 

535,  53<>,  557 

The   Difference  which  the  Law 

makes  between  long  and  fhort 

Terms  of  Years.         538,  539 


Upon  the  Statute  of  i  Will-  & 
Mnr.  which  appoints  all  Bi- 
fhops,  CJC.  to  take  the  Oaths; 
the  Queftion  was,  whether  the 
fix  Months  mentioned  in  the 
Statute,  are  to  be  accounted 
Kalendar  Months,  or  Lunar 
Months;  and  lliid,  that  this 
being  upon  the  Conftriuftion  of 
an  A(ft  of  Parliament,  it  ought 
to  be  conftrucd  according  to 
our  Law,  that  the  fix  Months 
fhall  be  accounted  Lunar 
Months.  'Page  313 


No  Mechanick  or  Merchant  can 
be  hindered  from  trading  but 
by  kQi  of  Parliament.         133 

No  AlTembly  for  Buying  and 
Selling  can  be  without  Li- 
cence; and  thefe  Licences  when 
granted,  cannot  be  repealed 
without  Caufe  of  Forfeiture. 

198 


Cratcrfc. 

Rent  of  20  /.  per  Jnn.  granted 
out  of  J.  to  commence  from 
the  Time  that  a  Diftrefs  fliould 
be  taken  for  Rent  iflfuing  out 
of  g.  in  Bar  of  the  Avowry 
T  upon 
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upon  a  Diftiefs  taken  for  the 
Rent  of  20/.  in  J.  there  is  a 
Traverfe  abfque  hoc,  that  any 
Diftrcfs  was  taken  for  Rent 
arrcar,  (jc.  in  j^.  this  is  a 
complicated  Traverfe,  and  not 
good.  Tage  6-^,6/^ 

In  Replevin,  the  Defendant  fay>, 
that  the  Goodb  are  his,  ahfq/ie 
hoc\  that  they  are  the  Plain- 
tiif  s  J  the  Plaintiff  replies,  that 
they  are  his,  abfqjte  hoc,  that 
they  are  the  Defendant's  i  this 
is  an  immaterial  Iffuc.         6^ 

In  Replevin  where  the  Defen- 
dant claims  Property,  the 
Plaintiff  ought  to  prove  the 
Goods  to  be  his.  65 


Cvefpafjs. 


Trcfpafs  quare  clans'"  frcgit,  (jc. 
&  liber  aw  pifcar^  jtiaiu  pijcaf 
eft,  &  ceiitiiJii,  (jc.  Jiioved  in 
Arreft  of  Judgment,  that  Tref- 
pafs  does  not  lie,  but  Cafe  j 
but  adjudged  for  the  Plaintifl'; 
for  Libera  pifcaria  implies  an 
Intereft,  and  is  all  one  with 
feparalis  pifcaria  -,  and  he 
might  plead  to  an  Adtion  of 
Trefpafs  for  lifliing  i?i  Libera 
pifcaria  fua,  that  it  is  his 
Franktenemcnt.  34-! 

In  Trefpafs  for  tifliing  in  his  free 
Fifliery,  the  Jury  find  fpecially, 
that  the  Place  where,  is  Par- 
cel of  the  Manor  of  T).  and 
that  the  Plaintiff  is  feifed  of 
this  Manor  in  Fee,  and  con- 


clude that  they  find  for  the 
Plaintiff,  if  he  could  have  an 
Adion  of  Trefpafs  for  fifhing 
in  his  free  Fifliery  within  his 
own  Land ;  and  adjudged  that 
the  Plaintiff  may  nave  fuch  a 
Fifhery  j  for  though  divers 
may  have  Liberty  to  lifli  there 
befide  himfelf,  this  is  libera 
pifcaria  in  his  Manor,  'page 

677 


Croljer. 


Two  Co-Plaintiffs  in  Trover, 
one  dies,  the  Survivor  has 
Judgment ;  in  Error  the  Judg- 
ment reverfed.  39 

Trover  de  mio  pari  Vittarum^ 
Anglice  a  Suit  of  Knots,  cer- 
tain enough.  142 

In  Trover  againft  an  Hackney 
Coachman  ;  ruled  that  Goods 
delivered  to  his  Servant  fhall 
not  charge  the  Mafter,  for  the 
Party  does  not  pay  the  Mafter 
for  it  J  otherwife  if  the  Ma- 
fter be  paid  for  it,  or  agree 
for  it.  625 


Zxyx^. 


where  there  is  Tenant  for  Life, 
Remainder  to  Truftees  to  fup- 
port  contingent  Remainders; 
Remainder  to  the  firft  and  o- 
ther  Sons  of  the  Marriage, 
Remainder  to  the  Heirs  of  the 
Body  of  the  Husband,  if  after 

any 
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any  Probability  of  Ifl'ue  to 
take,  the  Truftees  convey  to 
the  Husband,  and  this  be  for 
the  good  of  the  Family,  faid 
to  be  no  Breach  of  the  Truft. 

Tage  78 
Upon  a  fpecral  Verdidl  that  there 
were  other  Owners  funnl  cum 
the  Defendants  i  adjudged  for 
the  Defendants,  and  that  they 
may  take  Advantage  of  it  up- 
on the  general  Iffue  ;  for  the 
Truft  and  Contrad  is  with  all 
the  Owners.  278 


Cnal. 


Adion  of  Confpiracy  brought  in 
Middlefex,  and  founded  upon 
an  lndi(Stment  in  Middle- 
fex,  altered  by  the  Court, 
by  Reafon  of  the  Power  and 
Intereft  of  the  Plaintiff  in 
Middkfex  ;  and  ordered  to  be 
tried  in  another  County.  43, 

44 


Crtl^Csi. 


Whether,  where  a  Prior  has  a 
Manor,  and  the  Tythes  of  it, 
and  he  by  Deed  before  Time 
of  Memory  grants  it  in  Fee, 
and  that  the  Grantee  pro  'De- 
cimis  T)ominii^  &  diicihis 
Carncatis  terra  fliould  pay 
5  J-.  per  Ann.  to  the  Prior, 
^c.  which  is  accordingly  paid 


by  the  Grantee  to  the  Prior 
and  his  SuccelTors  ;  this  be  a 
good  Modtts^  it  not  being  paid 
to  the  Parfon,  but  to  him  who 
had  a  Portion  of  the  Tythes. 
'T'age  51,  239 

Upon  a  fpceial  Vcrdid,  it  was 
found  that  twenty-fix  Acres 
only  in  a  Parifli,  which  con- 
fills  of  1 200  were  fown  by 
feveral  Pcrfons  with  Flax  ;  and 
adjudged  that  this  was  a  fmall 
Tythc,  and  belonged  to  the 
Vicar,  who  was  endowed  de 
viinntis  decimis.  3 4 '  ?  3  5  <^ 

Minut<s  T>ecim<£  At  all  be  con- 
ftrued  according  to  the  Nature 
of  the  Thing,  and  not  of  the 
Place  where  it  is  fown.      356 

Ruled  at  the  AlTizes,  that  if  a 
Man  fow  his  Land  with  Clo- 
ver, and  make  his  Profit  by 
the  Seed,  this  being  a  Grain, 
the  Parfon  fliall  have  Tithe 
of  it  J  but  if  he  convert  it 
into  Hay  only,  and  make  his 
Profit  of  the  Hay,  the  Vicar 
being  endowed  of  Tythes  of 
Hay,  fhall  have  it  as  a  fmall 
Tythe.  341 

Whether  a  Cuftom  to  be  dif- 
charged  of  Tythes  of  barren 
Cattle  within  a  whole  Hun- 
dred be  good.  560,  5(5r 


I 


Venire. 

N   an   Aaion  of  Scan.  Mag. 
laid  in  London  by  Lord  S. 

the 
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the  Court  by  Rcafon  of  his 
Intcrcft  there,  at  the  Inftancc 
of  the  Defendant,  ruled  that 
the  Venire  fliouJd  be  changed, 
and  left  it  to  Lord  ^S*.  his  E- 
ledtion,  to  Jay  it  in  any  other 
County,  but  Loiidofi  and  Mid- 
dle [ex.  T^aji^e  40 
Ve?iire  ficttt  alias-,  is  a  Venire 
of  it  felf,  and  a  Trial  may  be 
had  upon  it.  119 


acrtiict. 


In  Trover  the  Declaration  was 
de  una  longa  inenfa  ami  pla- 
teis  (J  ahicis  a/linariis,  Jn- 
glice  a  long  Table  with 
shelves  and  Drefl'ers  j  moced 
in  Arreft  of  Judgment,  that 
this  was  incertain  5  non  alloca- 
tur^ for  after  a  VcrdiiS  it  (hall 
be  good,  if  by  any  Polfibility 
it  may.  289 

Aftion  on  the  Cafe,  (jrc.  for  neg- 
ligently keeping  his  Fire,  (jc. 
and  that  the  Defendant  had 
kindled  a  Fire  in  his  Clofe, 
which  he  tarn  iiupyovide  & 
neglige7itcr  fer-va'vit^  that  it 
burnt  a  Clofe  of  Heath  of  the 
Plaintiff's ;  moved  in  Arreft 
of  Judgment,  that  it  does  not 
appear  to  be  done  by  the 
Command  of  the  Maftcr  :  /id- 
'  judged  for  the  Plaintiflf,  for 
this  being  after  a  Verdid, 
they  are  now  upon  the  Re- 
tord  ;  and  it  was  Matter  of 
Evidence,  whether  it  was  his 
Fire  or  not.  6di 


Cltfitoj. 


The  College  return  tliat  they 
have  a  Vifitor,  (jc.  they  need 
not  fpecially  return  that  the 
Viiitor  hath  by  the  Statutes 
Power  in  the  Matter  depend- 
ing ,•  for  by  being  Vilitor,  he 
hath  Power  co  nomine  to  de- 
termine all  Matters  that  come 
as  Grievances  before  him.  Tage 

J  3 

It  need  not  appear  upon  the  Re- 
turn that  the  Grievance  was 
in  the  Time  of  the  prefcnt 
Vifitor,  for  he  may  determine 
a  Grievance  in  his  Predeccffor's 
Time.  Jhid. 

No  Appeal  from  the  Vifitor  to 
any  other,  nor  to  any  other 
before  him.  ]hid. 

Redor  or  not  Redor  of  a  Col- 
lege tried  in  an  Ejedment  ; 
which  Queftion  depended  upon 
the  Validity  of  a  Deprivation 
by  the  Vifitor.  447 

Whether  the  Validity  of  the  De- 
privation of  the  Rcdor  of  a 
College  by  the  Vifitor,  may 
be  examined  in  a  civil  collate- 
ral Adion  J  or  the  Ad  of  the 
Vifitor  ought  to  be  taken  to  be 
juft  and  right.  455,  456,  462, 

464 

Admitted  arguendo.,  that  Avhere 
upon  a  Ma7idamus  it  is  fliewn 
by  the  Return  that  there  is  a 
Vifitor,  who  has  done  an  Ad; 
it  is  final,  and  the  Court  is 
bound  by  it.  454,  468 

But 


Contained  in  this  Book. 


But  a  Diftindion  being  made  in 
this  Cafe  of  a  Civil  Aiftion  j 
this  Diftindion  was  denied  fer 
Holt  Chief  Jujiice.  Tage  488 

Though  a  Vifitor  be  by  the  Con- 
fcLtutions  of  the  College  re- 
ftrained  from  vifiting  ex  officio 
above  once  in  five  Years,  yet 
he  hath  a  conftant  (landing 
Authority  to  hear  Complaints, 
and  redrefs  Grievances.       478 

The  Bifliops  can  vifit  but  once 
in  three  Years  by  Law  :  Ter 
Holt  Chief  Jujlice.  Ibid. 

A  Viiitor  has  eo  nomine  a  gene- 
ral Power  to  deprive,  unlefs  it 
be  reftrained.  479 

Where  a  Vifitor  has  Authority  to 
deprive,  and  does  deprive,  the 
Jufticc  or  Sufficiency  of  his 
Sentence,  as  to  the  Caufe  of  it, 
is  not  examinable  in  the  Com- 
mon Law  Courts :  ''Per  Ho/t 
Chief  Jnjlice^  482.  Jrgned  nf 
co?2tra.        500  jifque  503,513 

The  Founder  and  his  Heirs  arc 
Vifitors  of  private  and  cleemo- 
fynary  Corporations,  where  no 
Vifitor  is  appointed :  Per  Holt 
Chief  Juftice  483,  except  in 
Ecclefiaftical  Corporations.  495 

Where  they  who  are  to  have  the 
Charity  are  not  incorporated, 
but  Truftees  appointed  for 
them  ;  there  arifes  no  vifita- 
torial  Power.  484 

From  the  Sentence  of  one  who 
is  Vifitor  as  Ordinary,  there 
lieth  an  Appeal ;  but  not  from 
the  Sentence  of  a  Vifitoi*,  as 
Patron.  485 

If  a  Sentence  of  a  Deprivation 
by  a  Vifitor  be  pleaded,  you 


need  not  fliew  the  Caufe,  it 
is  not  traverilible,  485,  486. 
So  in  the  Return  to  a  Manda- 
mns.  Page /\%% 

Though  the  firft  Sentence  in  the 
Cafe  of  a  Vifitor  be  final,  and 
there  lies  no  Appeal  from  ir, 
yet  that  not  a  Keafon  for  ex- 
amining it  in  the  Common 
Law  Courts :  Per  Hjh  Chief 
Jiifiice^  486,  487.  Argued  al' 
co7/tra.        498,  499,  513,  514 

Contumacy  a  good  Caufe  of  De- 
privation. 489,  490 

Where  there  are  particular  Caufes 
appointed  by  the  local  Sta- 
tutes of  a  College,  for  which 
upon  a  Complaint  a  Perfon 
fhall  be  deprived  by  the  Vifi- 
tor ;  that  does  not  hinder,  but 
tliat  he  may  upon  Vifitatioii 
deprive  for  other  Caufes  not 
cxpreffcd  :  Per  Holt  Chief  Jti- 
jiice.  490 

Charitable  Corporations  take  the 
Charity  upon  the  Terms  of 
the  Founder,  "fiz.  Submilfion 
to  the  Power  of  the  Vifitor, 
which  feeras  to  be  the  chief 
llcafon  of  the  Vifitor's  Power. 

In  whom  the  Right  of  Vifita- 
tion  of  St.  Katharifie's  Hof- 
pital  is  veiled,  and  whether 
the  Court  of  Chancery  can 
adminicularly  aOift  the  Judg- 
ment of  the  Vifitor,  where  a 
Vifitor  is  exprefly  appointed. 
644  to  647 


U 


(Uniijcr* 


A  Table  of  the  Principal  Matters 


The  Charter  of  the  Uiiivcrfity 
of  Cambridge  does  not  extend 
to  fuc  there  for  the  Penalty  of 
an  A(5l  of  Parliament ;  but 
fuch  Suits  ought  to  be  in  the 
King's  Courts,  for  a  Recovery 
there  is  not  pleadable  in  Bar 
here.  T^age  66) 

The  Univerfity  of  Cambridge 
moved  for  a  Snperfedeas  to  a 
Prohibition,  or  for  a  Confulta- 
tion  ;  but  rtilcd^  that  they 
ought  to  declare  and  plead 
their  Privilege,  and  when  it 
v^^as  pleaded  they  would  take 
Notice  of  it  upon  a  Motion  ; 
and  Rule  was  given  for  them 
to  declare.  Ibid. 


The  Plaintiff  was  Co-Obligor 
with  y.  S.  to  the  Defendant, 
and  between  J.  S.  and  the 
Defendants  there  was  an  ufu- 
rious  Contraft,  the  Plaintiff 
paid  Part  of  the  Money  to  the 
Obligee,  and  after  pleaded  the 
Statute  of  Ufury  upon  this 
Bond  ;  and  it  is  adjudged  an 
ufurious  Bond,  upon  whicli  he 
brought  an  hidebitatus  afftimp- 
Jit ;  for  the  Money  paid  before 
the  Bond  was  proved  ufurious ; 
and  adjudged  that  the  Adion 
did  not  lie;  but  that  it  is  like 
to  the  Cafe  of  Bribes,  he  who 
receives  it  ought  to  be  punilli- 


ed,  but  he  who  gives  them, 
ought  not  to  be  encouraged 
by  any  Way  to  recover  his 
Money  again.  ^^^£'411 


Record  returned  upon  a  Writ 
of  Error  only  by  one  Juftice 
of  the  Grand  Seifions.  10 

whereas  the  Plaintiff  had  bar- 
gained and  bought  of  the  De- 
fendant (ixteen  Hogflieads  of 
Wine,  (jc.  that  the  Defendant 
in  cojijideratione  i72de  adtJtnc 
(J  ibidem  did  warrant  the 
Wine  to  be  good  and  merchan- 
dizablc ,-  adtn7?c  (j  ibidem  fhall 
be  intended  all  at  an  Inftant. 

104 

Tenant  for  ninety-nine  Years,  if 
he  fo  long  live,  Remainder  to 
Truftecs  to  preferve  contingent 
Remainders,  Remainder  to  his 
firft  and  other  Sons  in  Tail, 
Remainder  to  the  Heirs  Male 
of  Tenant  for  Years,  Remain- 
der to  Thomas.,  Bi other  to  the 
Tenant  for  Years,  and  to  his 
Heirs  Male,  Tenant  for  Years 
having  no  Iflue,  the  Truftees 
convey  to  him,  and  he  levies 
a  Fine,  and  after  fuffers  a 
Recovery  ;  the  Remainder  of 
Thomas  is  barred  by  the  col- 
lateral Warranty  defcendcd  up- 
on him.  1 06 


Contained  in  this  Book. 


m\\\.  See  j^ebifc* 

The  Law  will  by  Conftruftion 
fupply  Words  of  Art  in  Fa- 
vour of  a  Teftator's  Intent, 
who  is  fuppofed  ijiops  cojijilii. 

Tage  \9 

Two  Perfons  who  were  two  of 
the  three  Witneflcs  to  a  Will 
of  Lands,  purporting  to  be 
made  according  to  the  Statute, 
giving  Evidence  that  the  Tefta- 
tor  did  not  publifli  the  Will  ^ 
the  Court  directed  the  Jury  to 
find  it  a  good  Will  upon  col- 
lateral Proof  to  fortify  it,  and 
committed  the  Witneffes  \  fo 
likewife  where  two  gave  Evi- 
dence that  the  Teftator  was 
Kon  compos\  and  the  third 
Witnefs  who  was  the  Scrivener 
who  wrote  the  Will,  that  he 
was.  79 

One  before  the  Aft  of  Frauds, 
^c-  makes  his  Will,  and  (igns 
it,  declaring  it  to  be  his  Will, 

•  in  the  Pretence  of  one  Wit- 
nefs, and  dies  after  the  Aft  ^ 


this  not  within  the  Aft.  ^age 

227 

A  Will  wrote  by  the  Hand  of 
the  Teftator,  and  declared  in 
the  Prefence  of  three  Witnef- 
fcs,  though  not  figned  by  him 
in  fuch  Prefence,-  a  good  Will,- 
(fhitere.  Ibid. 

One  makes  his  Will,  figns  it, 
and  declares  it  in  the  Prefence 
of  three  Witncfl'es,  then  does 
an  Aft  which  amounts  to  a 
Revocation,  and  then  re-pub- 
liflies  his  Will  in  the  Prefence 
of  two  Witneffes  j  a  good 
Will;  ^//^7Y.  Ibid. 

A  general  fubfequent  Claufe  in 
a  Will  fliall  never  be  extended 
further  than  the  rirft  Claufe 
which  is  fpecial.  3  19 

If  there  are  three  fubfcribing 
WitneiTes  to  a  Will,  this  is 
fufficient  within  the  Statute  of 
Frauds  and  Perjuries,  though 
upon  the  Trial  one  of  them 
would  not  fwear,  that  he  faw 
the  Teftator  feal  and  publifli 
his  Will,  if  it  be  proved  to  be 
his  Hand,  and  that  he  fet  it 
as  a  Witnefs  to  the  Will.  413 
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